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nonwaivable nature of the provisions of the
FLSA is well-settled, even if obtained by
negotiations for a collective bargaining
agreement.”).’? We leave it to the District
Court to determine the precise amounts
owed for each of these items, and whether
the FLSA requires that the CBA’s basic
annual salary include the annual uniform
allowance.

I1I1.

For the foregoing reasons, we will re-
verse the judgment of the District Court
and remand for proceedings consistent
with this opinion.

O & KEY NUMBER SYSTEM

—Hm=E

INTERFAITH COMMUNITY ORGANI-
ZATION; Lawrence Baker; Martha
Webb Herring; Margaret Webb; Rev.
Winston Clarke; Margarita Navas,

V.

HONEYWELL INTERNATIONAL,
INC. formerly known as AlliedSignal,
Inc.; Roned Realty of Jersey City,
Inc.; Roned Realty of Union City, Inc;
W.R. Grace & Company; Ecarg, Inc;
W.R. Grace, Ltd.

12. In cases interpreting the FLSA, longevity
and educational incentive pay have been re-
quired to be included in the regular rate in
calculating overtime payments. See O’Brien
v. Town of Agawam, 350 F.3d 279, 296-97
(1st Cir.2003) (longevity and educational in-
centive pay); Featsent, 70 F.3d at 906 (same).
Because of the Township’s express concession
that senior officer pay should be included in
the overtime calculation (absent an offset), we
decline to remand that question to the District
Court. As explained above, we hold that such
pay must be included.
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W.R. Grace & Company; Ecarg, Inc;
W.R. Grace, Ltd., Defendants/Third—
Party Plaintiffs

V.

Heller-Jersey City, L.L.C.; Home De-
pot, U.S.A.; Seaman Furniture Com-
pany, Inc. Third Party Defendants

Hackensack Riverkeeper, Inc.;
William Sheehan

V.

Honeywell International, Inc. formerly
known as AlliedSignal, Inc; Roned
Realty of Jersey City, Inc.; Roned Re-
alty of Union City, Inc.; W.R. Grace,
Ltd. Honeywell International, Inc.,
Appellant.

Nos. 03-2760, 03-3037, 03-3585.

United States Court of Appeals,
Third Circuit.

Argued Dec. 14, 2004.
Feb. 18, 2005.

Background: Non-profit community or-
ganization and its members brought action
against successor-in-interest to chemical
manufacturer and current owners and les-
sees of contaminated chromium production
site under Resource Conservation and Re-
covery Act (RCRA). The United States
District Court for the District of New Jer-
sey, Dennis M. Cavanaugh, J., 263

13. To aid the District Court’s consideration,
and because on appeal the parties alluded to
this regulation without citation, we note with-
out comment that 29 C.F.R. § 778.218 states
that “[pJayment by way of reimbursement for
the following types of expenses will not be
regarded as part of the employee’s regular
rate: (2) The actual or reasonably approxi-
mate amount expended by an employee in
purchasing, laundering or repairing uniforms
or special clothing which his employer re-
quires him to wear.”
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F.Supp.2d 796, awarded injunction requir-
ing site’s owner to clean up the site
through excavation of the contamination.
Owner appealed.

Holdings: The Court of Appeals, Van
Antwerpen, Circuit Judge, held that:

(1) plaintiffs had standing to bring action;

(2) evidence was sufficient to establish
that hexavalent chromium from the
site presented an imminent and sub-
stantial endangerment to health or the
environment; and

(3) evidence was sufficient to support in-
junction requiring owner to clean up
the site through excavation and remov-
al of the contaminated waste.

Affirmed.

Ambro, Circuit Judge, filed concurring
opinion.

1. Environmental Law &=708

Court of Appeals would not disturb
determination that hazardous waste site
present an imminent and substantial en-
dangerment to health or the environment
under the Resource Conservation and Re-
covery Act (RCRA) absent clear error.
Solid Waste Disposal Act, § 7002(2)(1)(B),
as amended, 42 U.S.C.A. § 6972(a)(1)(B).

2. Federal Courts =852

Clear error exists only if a finding is
completely devoid of a credible evidentiary
basis or bears no rational relationship to
the supporting data.

3. Federal Courts =851

Clear error standard does not entitle
a reviewing court to reverse finding of the
trier of fact simply because it is convinced
that it would have decided the case differ-
ently; as long as the district court’s ac-
count of the evidence is plausible in light of
the record, Court of Appeals may not re-

verse even if convinced that it would have
weighed the evidence differently.

4. Federal Civil Procedure €=103.2
Federal Courts €542, 543.1

Standing is a threshold jurisdictional
requirement, and Court of Appeals has an
obligation to examine its own jurisdiction
and that of the district courts; as such,
plaintiffs must have standing at all stages
of the litigation and they bear the burden
of proving it. U.S.C.A. Const. Art. 3, § 2,
cl. 1.

5. Federal Civil Procedure €=103.2, 103.3

To have standing a plaintiff must first
demonstrate an injury in fact that is con-
crete, distinct and palpable, and actual or
imminent; it must be an invasion of a
concrete and particularized legally protect-
ed interest, and may not be either conjec-
tural or hypothetical, or too remote tempo-
rally. U.S.C.A. Const. Art. 3, § 2, cl. 1.

6. Federal Civil Procedure €=103.3

To have standing, a plaintiff must
demonstrate a causal connection between
the injury and the conduct complained of;
the injury has to be fairly traceable to the
challenged action of the defendant, and not
result of some third party not before the
court. U.S.C.A. Const. Art. 3, § 2, cl. 1.

7. Federal Civil Procedure €=103.3

To have standing, a plaintiff must
show the substantial likelihood that the
requested relief will remedy the alleged
injury in fact; it must be likely, as opposed
to merely speculative, that the injury will
be redressed by a favorable decision.
U.S.C.A. Const. Art. 3, § 2, cl. 1.

8. Environmental Law €656

Individual plaintiffs’ allegations in citi-
zen suit under the Resource Conservation
and Recovery Act (RCRA) were sufficient
to establish injury-in-fact necessary for
standing; plaintiffs alleged that they lived
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near former site of chromium manufactur-
ing and were concerned about health risks
caused by exposure to hexavalent chromi-
um from the site. U.S.C.A. Const. Art. 3,
§ 2, cl. 1.; Solid Waste Disposal Act,
§ 7002(a)(1)(B), as amended, 42 U.S.C.A.
§ 6972(a)(1)(B).

9. Federal Civil Procedure €=103.3

The “fairly traceable” requirement for
standing does not mean that plaintiffs
must show to a scientific certainty that
defendant’s actions, and defendant’s ac-
tions alone, caused the precise harm suf-
fered by plaintiffs; the requirement is not
equivalent to a requirement of tort causa-
tion. U.S.C.A. Const. Art. 3, § 2, cl. 1.

10. Associations €=20(1)

Association has standing to bring suit
on behalf of its members when its mem-
bers would otherwise have standing to sue
in their own right, the interests at stake
are germane to the organization’s purpose,
and neither the claim asserted nor the
relief requested requires the participation
of individual members in the lawsuit.
U.S.C.A. Const. Art. 3, § 2, cl. 1.

11. Environmental Law =652

Community organization established
associational standing in citizen suit under
the Resource Conservation and Recovery
Act (RCRA); individual members of the
association had standing based on their
concerns over health risks caused by waste
from former site of chromium manufactur-
ing plant, and interests at stake were ger-
mane to organization’s purpose, which in-
cluded improvement of quality of life in
area where all of the individual plaintiffs
lived and the site was located. U.S.C.A.
Const. Art. 3, § 2, cl. 1; Solid Waste Dis-
posal Act, § 7002(a)(1)(B), as amended, 42
U.S.C.A. § 6972(a)(1)(B).
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12. Environmental Law €385

Resource Conservation and Recovery
Act’'s (RCRA) citizen suit provision explic-
itly allows the consideration of environ-
mental or health effects arising from waste
and authorizes suit any time there may be
a present threat—an imminent and sub-
stantial endangerment—to health or the
environment. Solid Waste Disposal Act,
§ 7002(a)(1)(B), as amended, 42 U.S.C.A.
§ 6972(a)(1)(B).

13. Environmental Law €=385, 460

To prevail under Resource Conserva-
tion and Recovery Act’'s (RCRA) citizen
suit provision, plaintiff must prove: (1)
that defendant is a person, including, but
not limited to, one who was or is a genera-
tor or transporter of solid or hazardous
waste or one who was or is an owner or
operator of a solid or hazardous waste
treatment, storage, or disposal facility; (2)
that defendant has contributed to or is
contributing to handling, storage, treat-
ment, transportation, or disposal of solid
or hazardous waste; and (3) that solid or
hazardous waste may present imminent
and substantial endangerment to health or
the environment. Solid Waste Disposal
Act, § T002(a)(1)(B), as amended, 42
U.S.C.A. § 6972(a)(1)(B).

14. Environmental Law &=385

Plaintiffs in action under Resource
Conservation and Recovery Act’s (RCRA)
citizen suit provision must only show that
there is a potential for an imminent threat
of serious harm to health or the environ-
ment, as an endangerment is substantial if
it is “serious” to the environment or
health.  Solid Waste Disposal Act,
§ 7002(a)(1)(B), as amended, 42 U.S.C.A.
§ 6972(a)(1)(B).
15. Environmental Law &=385

Given Resource Conservation and Re-

covery Act’s (RCRA) language and pur-
pose, Congress must have intended that if
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an error is to be made in applying the
endangerment standard, the error must be
made in favor of protecting public health,
welfare and the environment. Solid Waste
Disposal Act, § 7002(a)(1)(B), as amended,
42 US.C.A. § 6972(2)(1)(B).

16. Environmental Law =385, 700

A living population is not required for
success on the merits in action under Re-
source Conservation and Recovery Act’s
(RCRA) citizen suit provision, which re-
quires a potential population at risk. Solid
Waste Disposal Act, § 7002(a)(1)(B), as
amended, 42 U.S.C.A. § 6972(a)(1)(B).

17. Environmental Law €460

Showing that contaminant was pres-
ent at levels above that considered accept-
able by the state was not required to
support claim under Resource Conserva-
tion and Recovery Act’'s (RCRA) citizen
suit provision. Solid Waste Disposal Act,
§ 7002(a)(1)(B), as amended, 42 U.S.C.A.
§ 6972(a)(1)(B).

18. Environmental Law €690

Error in requiring plaintiffs to make a
merits showing higher than that actually
contemplated by the Resource Conserva-
tion and Recovery Act’'s (RCRA) citizen
suit provision was harmless in RCRA ac-
tion seeking cleanup of hazardous waste
site, where District Court found endanger-
ments as to both human health and the
environment as well as actual harm to the
environment under the higher standard.
Solid Waste Disposal Act, § 7002(2)(1)(B),
as amended, 42 U.S.C.A. § 6972(2)(1)(B).

19. Environmental Law ¢=465

Evidence in action under Resource
Conservation and Recovery Act’s (RCRA)
citizen suit provision was sufficient to es-
tablish that hexavalent chromium from for-
mer site of chromium manufacturing plant
presented an imminent and substantial en-
dangerment to health or the environment;

amounts of hexavalent chromium for which
site’s owner was responsible far exceeded
all applicable state contamination stan-
dards for soil, groundwater, surface water,
and river sediments adjacent to the site,
containment measures installed by owner
had been damaged and were leaking, and
there was evidence of human trespass at
the site. Solid Waste Disposal Act,
§ 7002(a)(1)(B), as amended, 42 U.S.C.A.
§ 6972(a)(1)(B).

20. Federal Courts ¢=845

Even where there are conflicting in-
terpretations of data and other scientific
information, a trial court’s findings will not
be overturned so long as the experts
whose testimony was credited by the court
provided a reasonable explanation of the
scientific data.

21. Environmental Law €700

Evidence in action under Resource
Conservation and Recovery Act’s (RCRA)
citizen suit provision was sufficient to sup-
port injunction requiring owner of site of
former chromium manufacturing plant to
clean up the site through excavation and
removal of contaminated waste; evidence
showed that site had unusually high levels
of contamination with hexavalent chromi-
um, that capping of the site was not viable
because of “heaving” caused by the chro-
mium, and that excavation of the site could
permanently abate the endangerments.
Solid Waste Disposal Act, § 7002(a)(1)(B),
as amended, 42 U.S.C.A. § 6972(2)(1)(B).

22. Environmental Law =700
Depending on the particular charac-
teristics of a given Resource Conservation
and Recovery Act (RCRA) site, as found
by a district court on a case-by-case basis,
particular types of injunctive relief may
not be circumscribed by arguments as to
what an agency might have done. Solid
Waste Disposal Act, § 7002(a)(1)(B), as
amended, 42 U.S.C.A. § 6972(a)(1)(B).
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23. Federal Courts &7

The comprehensiveness of a court’s
equitable jurisdiction is not to be denied or
limited in the absence of a clear and valid
legislative command.

Richard G. Taranto, (Argued), Farr &
Taranto, Washington, Thomas H. Milch,
Mary Gabrielle Sprague, Arnold & Porter
LLP, Washington, David W. Field, Lowen-
stein Sandler, PC, Roseland, for Appel-
lants.

Bruce J. Terris, Kathleen L. Millian,
(Argued), Lemuel B. Thomas, Terris,
Pravlik & Millian, LLP, Washington, Ed-
ward Lloyd, Columbia University School of
Laws, New York, for Appellees.

Michael W. Steinberg, Morgan, Lewis &
Bockius, LLP, Washington, for Amicus—
Appellant.

Jeffrey J. Brookner, Wilentz, Goldman
& Spitzer, Woodbridge, for Amicus—Appel-
lee.

Before AMBRO, VAN ANTWERPEN,
and STAPLETON, Circuit Judges.

OPINION OF THE COURT
VAN ANTWERPEN, Circuit Judge.

Appellant Honeywell International, Ine.
challenges an injunction entered against it
after the District Court found it had violat-
ed the citizen suit provision of the Re-
source Conservation and Recovery Act,
(“RCRA”), 42 U.S.C. § 6972(a)(1)(B). The
District Court had jurisdiction over this

1. As the District Court found, the United
States Environmental Protection Agency
(“EPA”) classifies hexavalent chromium in
the first quartile of known human carcino-
gens, more potent than arsenic, benzene, and
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claim pursuant to 42 U.S.C. § 6972. We
have jurisdiction over Honeywell’s consoli-
dated appeals pursuant to 28 U.S.C.
§ 1291 and will affirm.

1. Background Facts

Starting in 1895, Mutual Chemical Com-
pany of America (“Mutual”), later the larg-
est chrome manufacturer in the world, op-
erated a chromate chemical plant in Jersey
City, New Jersey. Its process resulted in
a waste residue that had a high pH and
high concentrations of hexavalent chromi-
um. Mutual piled this waste at a tidal
wetlands site along the Hackensack River.
The piling of the waste created a land-
mass (the “Site”) which is the subject of
this appeal. The Site consists of some
1,500,000 tons of the waste, 15 to 20 feet
deep, on some 34 acres. The Site’s high
pH prevents the hexavalent chromium
from reducing naturally to its less-toxic
trivalent form, and enhances its ability to
leach freely into surface water and ground-
water. The hexavalent chromium is highly
soluble, a known carcinogen to humans,
and toxic to the environment.!

Mutual continued dumping until 1954,
when it was succeeded by the Allied Cor-
poration, in turn succeeded by AlliedSig-
nal, Inc., and then Honeywell. The site
was never cleaned up.

The State of New Jersey first sought a
permanent remedy for the Site in 1982,
about the time a “green stream” and “yel-
lowish-green plumes” were observed in
surface water on the Site. In 1983, a
Honeywell official described it as an “ex-
tremely contaminated site, visible to the
naked eye” with “yellow water ... drain-
ing into the Hackensack River,” and con-

PCBs. It is toxic not only to humans, but also
animals and lower life forms, including
benthic organisms. The New Jersey Depart-
ment of Environmental Protection (“NJDEP”’)
has made similar determinations.
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cluded “there’s something terribly not
right with the site.” Honeywell did not
act, however, until seven years later, about
two years after NJDEP had ordered it to
do so. The result was not a permanent
remedy but rather an “interim” measure
consisting of poured concrete and asphalt
over 17 acres of the Site and a plastic liner
“cap” over the remaining 17 acres.? This
was intended to last only five years while a
permanent remedy was to be studied and
implemented. Honeywell had told
NJDEP that the interim measure would
not prevent all discharges, even assuming
proper maintenance; in any event, as the
District Court found, and as we discuss
infra, the interim measure was constantly
in need of repair, having succumbed to,
among other things, a phenomenon called
“heaving” caused by the waste.?

In a 1993 consent order arising from
litigation over the Site, AlliedSignal prom-
ised $60 million towards a permanent con-
tainment solution and NJDEP reserved
the right to compel a full cleanup at higher
cost. The order also stated that the per-
manent remedy would be put in place
through the NJDEP’s usual process, which
was to: (I) delineate, or identify, all of the
conditions needing remedy; (ii) analyze re-
medial alternatives and select a remedy;
and (iil) take “remedial action.” The Dis-
trict Court found, and the record shows,
that these steps were not taken or com-
pleted.

In 1995, a local community organization,
Interfaith Community Organization
(“ICO”), and five individual plaintiffs sued

2. A chain-link fence was also placed around
the Site.

3. As we discuss infra, the District Court found
and the record shows that chromium waste at
the Site is literally “heaving’’ the ground ver-
tically and horizontally, without warning,
causing peaks and valleys of two feet or more
in the interim measure ‘“‘cap,” compromising

Honeywell’s predecessor AlliedSignal and
the then-owners of the Site under the citi-
zen suit provision of RCRA,
§ 6972(a)(1)(B), alleging the Site “may
present an imminent and substantial en-
dangerment to health or the environment.”
At the conclusion of a two-week bench
trial, the District Court found for plaintiffs
and enjoined Honeywell to clean up the
Site through excavation of the contamina-
tion.*

II. Standards of Review

Honeywell challenges plaintiffs’ stand-
ing, the District Court’s imminent and sub-
stantial endangerment determination, and
the District Court’s remedial injunction.
We review legal conclusions of standing de
novo, see Public Interest Research Group
of New Jersey v. Magnesium Hlektron,
Inc, 123 F.3d 111, 119 (8d Cir.1997), and
the underlying factual determinations for
clear error. See Gen. Instrument Corp. v.
Nu-Tek Electronics & Mfg., Inc, 197 F.3d
83, 86 (3d Cir.1999). The injunction is
reviewed for an abuse of discretion, which
requires a showing that the District
Court’s ruling “rests upon a clearly erro-
neous finding of fact, an errant conclusion
of law, or an improper application of law to
fact.” Ameristeel Corp. v. Int'l. Bhd. of
Teamsters, 267 F.3d 264, 267 (3d Cir.2001);
see also Cooter & Gell v. Hartmarx Corp.,
496 U.S. 384, 402, 110 S.Ct. 2447, 110
L.Ed.2d 359 (1990).

[1-3] We have not previously deter-
mined the standard of review for RCRA
endangerment determinations. Other
courts of appeals consider it a question of

it. The heaving has also caused the structural
failure of at least one building.

4. Honeywell has filed a post-trial motion pur-
suant to Fed.R.Civ.P. 60(b) for relief from the
judgment asserting it has since (a) abated the
endangerment by adding additional interim
measures; and (b) acquired ownership of all
but one acre of the property.
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fact. See Parker v. Scrap Metal Pro-
cessors, Inc. 386 F.3d 993, 1014-15 (11th
Cir.2004) (reviewing jury’s RCRA endan-
germent finding for sufficiency of the evi-
dence); Cox v. City of Dallas, 256 F.3d
281, 300-01 (5th Cir.2001) (concluding dis-
trict court “did not clearly err” in finding
RCRA endangerment); Dague v. City of
Burlington, 935 F.2d 1343, 1355-56 (2d
Cir.1991) (concluding district court’s en-
dangerment “finding” was not error), rev'd
on other grounds, 505 U.S. 557, 112 S.Ct.
2638, 120 L.Ed.2d 449 (1992). We will
accordingly not disturb the determination
here absent clear error. Clear error ex-
ists “only if [a finding] is completely devoid
of a credible evidentiary basis or bears no
rational relationship to the supporting
data.” Shive U.S., Inc. v. Barr Labs., Ine.,
329 F.3d 348, 352 (8d Cir.2003); see also
United States v. U.S. Gypsum Co., 333
U.S. 364, 395, 68 8.Ct. 525, 92 L.kEd. 746
(1948) (reviewing court, on the entire evi-
dence, must be left with the definite con-
viction that a mistake has occurred).
“This standard plainly does not entitle a
reviewing court to reverse the finding of
the trier of fact simply because it is con-
vinced that it would have decided the case
differently.” Amnderson v. City of Bessem-
er, 470 U.S. 564, 573, 105 S.Ct. 1504, 84
L.Ed.2d 518 (1985). As long as the Dis-
trict Court’s account of the evidence is
“plausible in light of the record,” we may
not reverse even if convinced that we
“would have weighed the evidence differ-
ently.” Id. at 574, 105 S.Ct. 1504. Addi-
tionally, where findings of fact are based
on live testimony, “due regard shall be
given to the opportunity of the trial court
to judge the credibility of the witnesses.”
Fed.R.Civ.P. 52(a).

III. Analysis

A. Standing

[4] Honeywell first challenges plain-
tiffs’ standing. The Constitution, Art. 111,

399 FEDERAL REPORTER, 3d SERIES

§ 2, limits the federal judicial power to the
resolution of “cases and controversies.”
McConmnell v. Federal Election Com’n, 540
U.S. 93, 225, 124 S.Ct. 619, 157 L.Ed.2d
491 (2003); Friends of Earth, Inc. v. Laid-
law Envtl.  Services (TOC), Ine., 528 U.S.
167, 180, 120 S.Ct. 693, 145 L.Ed.2d 610
(2000). One element of the case-or-contro-
versy requirement is that plaintiffs must
establish that they have standing to sue.
MeConmnell, 540 U.S. at 225, 124 S.Ct. 619.
“Standing is a threshold jurisdictional re-
quirement,” Magnesium Elektron, 123
F.3d at 117, and we have an obligation to
examine our own jurisdiction and that of
the district courts. Id.; see also FW/PBS
Inc. v. City of Dallas, 493 U.S. 215, 230—
31, 110 S.Ct. 596, 107 L.Ed.2d 603 (1990).
As such, “[p]laintiffs must have standing at
all stages of the litigation ... and they
bear the burden of proving it.” Magnes:-
um Elektron, 123 F.3d at 117.

[5] Three requirements constitute the
“irreducible constitutional minimum” of
standing. McConmnell, 540 U.S. at 225, 124
S.Ct. 619 (internal quotation omitted).
First, a plaintiff must demonstrate an “in-
jury in fact” that is “concrete,” “distinct
and palpable,” and “actual or imminent.”
Id. (internal quotations omitted); Laidlaw,
528 U.S. at 180, 120 S.Ct. 693. It must be
“an invasion of a concrete and particular-
ized legally protected interest,” id. at 227,
120 S.Ct. 693 (quoting Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560, 112 S.Ct.
2130, 119 L.Ed.2d 351 (1992)), and may not
be either “conjectural or hypothetical,”
Laidlaw, 528 U.S. at 180, 120 S.Ct. 693, or
“too remote temporally.” McConnell, 540
U.S. at 226, 124 S.Ct. 619 (internal quota-
tion omitted). That said, “an identifiable
trifle is enough.” United States v. Stu-
dents Challenging Regulatory Agency
Procedures, 412 U.S. 669, 689 n. 14, 93
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S.Ct. 2405, 37 L.Ed.2d 254 (1973); see also
Gen. Instrument Corp., 197 F.3d at 87
(same); Pub. Interest Research Group of
N.J., Inc. v. Powell Duffryn Terminals,
Ine., 913 F.2d 64, 71 (3d Cir.1990) (same).

[6,7] Second, a plaintiff must demon-
strate “a causal connection between the
injury and the conduct complained of—the
injury has to be ‘fairly trace[able] to the
challenged action of the defendant, and not
... thl[e] result [of] some third party not
before the court.”” MecConnell, 540 U.S.
at 225, 124 S.Ct. 619 (internal quotations
and citations omitted). Third, a plaintiff
must show the “substantial likelihood that
the requested relief will remedy the al-
leged injury in fact.” Id. at 225-26, 124
S.Ct. 619 (internal quotation omitted). It
must be “likely, as opposed to merely spec-
ulative, that the injury will be redressed
by a favorable decision.” Laidlaw, 528
U.S. at 181, 120 S.Ct. 693. Thus, “[a]l-
though standing in no way depends on the
merits of the plaintiff’s contention that
particular conduct is illegal, ... it often
turns on the nature and source of the
claim asserted.” MecConmnell, 540 U.S. at
227, 124 S.Ct. 619 (internal quotations
omitted).

1. Standing of Individual Plaintiffs

Laidlaw, the Supreme Court’s most re-
cent explication of the injury-in-fact re-
quirement in litigation arising under the
federal environmental laws, instructs that
courts may not “raise the standing hurdle
higher than the necessary showing for suc-
cess on the merits in an action.” Laidlaw,
528 U.S. at 181, 120 S.Ct. 693. The action
in Laidlaw arose under the citizen suit
provision of the Clean Water Act, which
authorizes federal district courts to enter-
tain suits initiated by “‘a person ... hav-
ing an interest which is or may be adverse-
ly affected.”” Id. at 173, 120 S.Ct. 693; 33
U.S.C. §§ 1365(a), ().

[81 In Laidlaw, one plaintiff averred,
wnter alia, that he would like to “camp”
and “picnic ... near” the river at issue,
“pbut would not do so because he was con-
cerned that the water was polluted by
[defendant’s] discharges.” Laidlaw, 528
U.S. at 181-82, 120 S.Ct. 693. Another
plaintiff averred, inter alia, that she had
previously “picnicked, walked” and “bird-
watched ... along” the river at issue and
that she “no longer engaged in these activ-
itles because she was concerned about
harmful effects from discharged pollu-
tants.” Id. at 182, 120 S.Ct. 693. The
Court held that such statements “ade-
quately documented injury in fact” because
they averred “use of the affected area” and
because they were “persons ‘for whom the
aesthetic and recreational values of the
area will be lessened’ by the challenged
activity.”” Id. at 183, 120 S.Ct. 693 (quot-
ing Sierra Club v. Morton, 405 U.S. 727,
735, 92 S.Ct. 1361, 31 L.Ed.2d 636 (1972)).
The Court distinguished its decision in Lu-
jan v. National Wildlife Federation, 497
U.S. 871, 110 8.Ct. 3177, 111 L.Ed.2d 695
(1990), in which it had declined to find
standing upon “‘averments which state
only that one of [the organization’s] mem-
bers uses unspecified portions of an im-
mense tract of territory....”” Id. at 183,
120 8.Ct. 693 (quoting Lujan, 497 U.S. at
889, 110 S.Ct. 3177). Further, the Court
explained,

[TThe affiants’
... [cannot] be equated with the specu-
lative “‘some day’ intentions” to wvisit
endangered species half-way around the
world that we held insufficient to show
injury in fact in Defenders of Wildlife [,
504 U.S. at 564, 112 S.Ct. at 2138]. ...

[W]e see nothing “improbable” about the
proposition that a company’s continuous
and pervasive illegal discharges of pollu-
tants into a river would cause nearby
residents to curtail their recreational use

conditional statements
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of that waterway and would subject
them to other economic and aesthetic
harms. The proposition is entirely rea-
sonable, the District Court found it was
true in this case, and that is enough for
injury in fact.
Id. at 184-85, 110 S.Ct. 3177. Under
Laidlaw, the individual Plaintiffs’ aver-
ments here are sufficient to establish inju-
ry-in-fact. One plaintiff averred, inter
alia, that she has lived all of her life less
than a quarter mile from the Site; that “I
continue to be concerned about the risk to
my health and the health of my son that
may continue to be caused by exposure to
waste from the adjacent [Site] when we
pass by [it] and shop at the [supermarket
one block from the Site]”; that the Hack-
ensack River runs less than a quarter mile
behind her home; that “[wlhen 1 was
younger, I used to walk by the river on my
way to events at Roosevelt Stadium”; that
“[w]hen my sons were younger, they used
to fish in the river”; that the “river is now
dirty and contaminated with chromium and
other pollutants”; that “[bJecause of this
pollution, I will no longer walk near or use
the river and my sons will no longer fish in
the river”; and that “[i]f the river were
cleaner, I would walk next to the river and
my sons would fish in it.” She reaffirmed
these statements in deposition testimony.

A second plaintiff averred, inter aliq,
that since 1991 she has also lived less than
a quarter mile from the Site; that “I am
concerned about the risk to my health and
the health of my husband that may be
caused by our exposure to chromium-bear-
ing waste from the [Site] both at our home
and when we pass by the Site and shop [a
block from the Site]”; that the Hacken-
sack River runs less than a quarter mile
behind her home; that “I walk or bike by
the river with my children almost every
day when the weather is warm”; that
“[t]he river is dirty and contaminated with
other pollutants, which detracts from my
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enjoyment of the river”; and that “[i]f the
river were cleaner, I would enjoy recreat-
ing near the river more.” This plaintiff
also reaffirmed these statements in her
deposition.

Another plaintiff averred, inter alia,
that he too lives less than a quarter mile
from the Site; that “I am concerned about
the risk to my health and the health of my
family that may be caused by our exposure
to chromium-bearing waste from the [Site]
both at our home and when we pass by the
site and shop at the [supermarket one
block from the Site]”; that the Hacken-
sack River flows less than a quarter mile
behind his home; that “[t]he river is dirty
and I understand it to be contaminated
with chromium wastes, among other pollu-
tants;” that “I avoid going near the river,
because it is unpleasant to look at and
because I am afraid that it may be harmful
to my health”; and that “if the river were
cleaner, I would enjoy walking near it.”
This plaintiff also reaffirmed these state-
ments in deposition testimony.

A fourth plaintiff averred, inter aliq,
that for fifty years he has lived about two
miles from the Site; that he must use
“Jersey City Incinerator Authority gas
pumps once or twice a month” located
“adjacent to the [Site]”’; and that he is
“concerned about the risk to my health . ..
that may continue to be caused by expo-
sure to waste at the [Site] when I go to the
Jersey City Incinerator Authority gas
pumps.” In his deposition, he too reaf-
firmed his statements.

These sworn statements, found in the
individual plaintiffs’ affidavits and deposi-
tion testimony, were record evidence from
which the District Court made numerous
findings that are neither clearly erroneous
nor challenged by Honeywell on appeal
Honeywell argues instead that the state-
ments held sufficient in Laidlaw averred
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direct use of an area, e.g., “swim[ming] . ..
in” and “wad[ing] . .. in” a river, Laidlaw,
528 U.S. at 181-82, 120 S.Ct. 693, whereas
here the averments speak only to recreat-
ing “near,” “next to,” and “along” the river
adjacent to Honeywell’'s Site. Honeywell
contends they are thus insufficiently direct
to be legally cognizable concerns about
whether Honeywell’s contamination “may”
present an endangerment to human health
or to the environment.

The argument is unpersuasive, as such
indirect averments may be found in Laid-
low itself. See id. at 181-82, 120 S.Ct.
693 (summarizing averments of, inter
alia, camping, picnicking, and walking
near a river). More fundamentally,
Honeywell’s argument neglects McCon-
nell’s observation that “standing ... of-
ten turns on the nature and source of the
claim asserted,” 540 U.S. at 227, 124 S.Ct.
619, as well as Laidlaw’s instruction that
we may not “raise the standing hurdle
higher than the necessary showing for
success on the merits” under the govern-
ing statutory provision. Id. at 181, 120
S.Ct. 693. Here, the action arose under a
provision of RCRA authorizing suits initi-
ated by “any person . ... against any per-
son ... who [possesses a statutorily de-
fined nexus to waste that] may present
an imminent and substantial endanger-
ment to health or the environment.”
§ 6972(a)(1)(B) (emphasis added). The
individual Plaintiffs, in establishing injury-
in-fact, have shown sufficiently direct and
present concerns, neither general nor un-
reasonable, that constitute a legally cogni-
zable  injury as  recognized by
§ 6972(a)(1)(B). See Laidlaw, 528 U.S. at
181-84, 120 S.Ct. 693; see also Friends of
the Earth v. Gaston Copper Recycling,
204 F.3d 149, 160 (4th Cir.2000) (“The
Supreme Court has consistently recog-
nized that threatened rather than actual
injury can satisfy Article III standing re-
quirements.... Threats or increased

risk thus constitutes cognizable harm.”)
(collecting cases).

[91 Having found an injury-in-fact,
Honeywell’s arguments as to traceability
and redressability do not detain us long.
Plaintiffs have shown that their legally
cognizable injuries under § 6972(a)(1)(B)
relate directly to Honeywell’s Site, and the
“fairly traceable” requirement “does not
mean that plaintiffs must show to a scienti-
fic certainty that defendant’s [actions], and
defendant’s [actions] alone, caused the pre-
cise harm suffered by plaintiffs.... The
fairly traceable requirement is not
equivalent to a requirement of tort causa-
tion.”  Powell Duffryn, 913 F.2d at 72.
Plaintiffs have also established that injunec-
tive relief will permanently end the endan-
germents arising from Honeywell’s Site as
found to exist at trial; at a minimum, the
relief will materially reduce their reason-
able concerns about those endangerments.
See id. at T3 (where areas polluted by
multiple sources, citizens “need not show
that [an area] will be returned to pristine
condition”). As the connection between
the legally cognizable injury and Honey-
well’s site was established, McConnell, 124
S.Ct. at 707, 124 S.Ct. 619, and as there is
more than a substantial likelihood that the
relief will remedy that injury, id., the indi-
vidual plaintiffs have established standing.

2. Associational Standing of ICO

[10,11] As the Supreme Court con-
firmed in Laidlaw:

An association has standing to bring suit
on behalf of its members when its mem-
bers would otherwise have standing to
sue in their own right, the interests at
stake are germane to the organization’s
purpose, and neither the claim asserted
nor the relief requested requires the
participation of individual members in
the lawsuit.
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528 U.S. at 181, 120 S.Ct. 693 (citing Hunt
v. Wash. State Apple Adver. Comm’n, 432
U.S. 333, 343, 97 S.Ct. 2434, 53 L.Ed.2d
383 (1977)). We have found that the indi-
vidual plaintiffs have standing, and Honey-
well does not challenge the District Court’s
membership findings. The interests at
stake in this litigation are germane to
ICO’s purpose, which the District Court
found to be, inter alia, the improvement of
the quality of life in Hudson County, New
Jersey, where all of the individual plain-
tiffs live and the Site is located. Finally,
neither the claim asserted nor the injunc-
tive relief sought requires the participation
of the individual members of ICO. Accord-
ingly, ICO has established associational
standing.

B. Imminent and Substantial En-
dangerment

1. Legal Standard

[12-14] Honeywell contends it did not
violate § 6972(a)(1)(B). As we have al-
ready noted, a person may bring suit un-
der this provision

against any person ... who has contrib-
uted or who is contributing to the past
or present handling, storage, treatment,
transportation, or disposal of any solid
or hazardous waste which may present
an imminent and substantial endanger-
ment to health or the environment.

42 U.S.C. § 6972(a)(1)(B). This provision
explicitly allows the consideration of envi-
ronmental or health effects arising from
waste and authorizes suit any time there
may be a present threat—an imminent and
substantial endangerment—to health or
the environment. Meghrig v. KFC West-
ern, Inc., 516 U.S. 479, 485, 116 S.Ct. 1251,
134 L.Ed.2d 121 (1996). To prevail under
§ 6972(a)(1)(B), a plaintiff must prove:

(1) that the defendant is a person, in-

cluding, but not limited to, one who was

or is a generator or transporter of solid
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or hazardous waste or one who was or is
an owner or operator of a solid or haz-
ardous waste treatment, storage, or dis-
posal facility; (2) that the defendant has
contributed to or is contributing to the
handling, storage, treatment, transpor-
tation, or disposal of solid or hazardous
waste; and (3) that the solid or hazard-
ous waste may present an imminent and
substantial endangerment to health or
the environment.

Parker, 386 F.3d at 1014-15 (quoting Co,
256 F.3d at  292); 42 US.C
§ 6972(a)(1)(B). Because Honeywell con-
cedes that it is legally responsible for the
Site and that chromium is both a solid and
a hazardous waste under RCRA, the only
remaining issue is whether it “may present
an imminent and substantial endanger-
ment to health or the environment.” Id.
The meaning of this statutory language
has been summarized as follows:

The operative word ... [is] “may”. ...

[Pllaintiffs need only demonstrate that
the waste ... “may present” an immi-
nent and substantial threat.... Simi-
larly, the term “endangerment” means a
threatened or potential harm, and does
not require proof of actual harm....
The endangerment must also be “immi-
nent” [meaning] threatens to occur im-
mediately. ... Because the operative
word is “may,” however, the plaintiffs
must [only] show that there is a poten-
tial for an imminent threat of serious
harm ... [as] an endangerment is sub-
stantial if it is “serious” ... to the envi-
ronment or health.

Parker, 386 F.3d at 1015 (internal quota-
tions and citations omitted); Cox, 256 F.3d
at 299-300; see also United States wv.
Price, 6838 F.2d 204, 213-14 (3d Cir.1982)
(concluding § 6972(a)(1)(B) contains “ex-
pansive language” conferring upon the
courts the authority to grant affirmative
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equitable relief to the extent necessary to
eliminate any risk posed by toxic wastes”).

[15] This approach, we believe, is most
faithful to the statutory language, especial-
ly as to the word “substantial.” See, e.g.,
United States v. Union Corp, 259
F.Supp.2d 356, 399-400 (k.D.Pa.2003) (ob-
serving that RCRA’s “substantial” require-
ment “‘does not require quantification of
the endangerment (e.g., proof that a cer-
tain number of persons will be exposed . . .
or that a water supply will be contaminat-
ed to a specific degree)’ ”) (quoting United
States v. Conservation Chemical Co., 619
F.Supp. 162, 194 (W.D.Mo.1985)). For the
reasons we discuss nfra, we believe that
decisions such as Parker, Cox, Union
Corp., and Conservation Chemical define
“substantial” in a manner consistent with
the statutory language, the legislative his-
tory, and the plain meaning of that word.
See, e.g., Cox, 256 F.3d at 300 (stating that
“an endangerment is ‘substantial’ if it is
‘serious’ ”); Union Corp., 259 F.Supp.2d at
400 (stating that a RCRA “endangerment
is substantial if there is some reasonable
cause for concern that someone or some-
thing may be exposed to a risk of harm
... if remedial action is not taken.”) (inter-
nal quotation omitted). We do not dis-
agree that, given RCRA’s language and
purpose, Congress must have intended
that “if an error is to be made in applying
the endangerment standard, the error
must be made in favor of protecting public
health, welfare and the environment.”
Conservation Chemical, 619 F.Supp. at
194.

Here, the District Court added four ad-
ditional requirements to the endangerment
showing. These held plaintiffs to a higher
than needed showing for success on the

5. The second requirement is superfluous as it
merely repeats the second element of
§ 6972(a)(1)(B), which requires a ‘‘solid or

merits under § 6972(a)(1)(B). The addi-

tional requirements were as follows:
[A] site “may present an imminent and
substantial endangerment” within the
meaning of RCRA where: (1) there is a
potential population at risk; (2) the con-
taminant at issue is a RCRA “solid” or
“hazardous waste”; (3) the contaminant
is present at levels above that consid-
ered acceptable by the state; and (4)
there is a pathway for current and/or
future exposure.

263 F.Supp.2d at 838.

[16,17] At least two of these require-

ments are irreconcilable with
§ 6972(a)(1)(B)> The first requirement
requires a “population,” but

§ 6972(a)(1)(B)’s disjunctive phrasing, “or
environment,” means a living population is
not required for success on the merits, as
we discuss infra. The third requirement,
apparently intended by the District Court
to give quantitative meaning to the word
“substantial” in § 6972(a)(1)(B), is similar-
ly without support. The word “substan-
tial” is not defined by the statute or its
legislative history. Turning to a dictio-
nary, we find that “substantial” means
“having substance” and “not imaginary”;
only as the last of several definitions does
the dictionary offer “of considerable size or
amount.” Webster’s New Universal Una-
bridged Dictionary 1817 (2d ed.1983).
These definitions do not support one par-
ticular type of quantification measurement,
such as the District Court’s requirement
that there be an exceedance of state stan-
dards. Honeywell, tacitly following Cou,
256 F.3d at 300, equates “substantial” with
“serious,” which also does not support one
particular type of quantification measure-
ment. As noted, the word “substantial” is
not defined by the statute or its legislative

hazardous waste.” Although not expressly

stated, the fourth requirement is implicit in a
finding of liability under § 6972(a)(1)(B).
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history, and we have not found any binding
authority which stands contrary to this
analysis. It is thus difficult to see how
§ 6972(a)(1)(B) justifies the kind of hurdle
created by the District Court’s third quan-
titative requirement—let alone the even
higher requirements for “substantial” that
Honeywell argues for, without citation.

Honeywell’s arguments actually provide
an additional reason why we will not read
state standards into the language of this
federal law. Honeywell contends that its
conceded discharges into the Hackensack
River could not possibly be “substantial”
because New Jersey has not yet estab-
lished a remedial standard for river sedi-
ment chromium. We do not believe that
Congress intended § 6972(a)(1)(B) to be
dependent upon the states in such a man-
ner, and the statutory language provides
no support for such dependency.

When Congress enacted RCRA in 1976,
it sought to close “the last remaining loop-
hole in environmental law, that of unregu-
lated land disposal of discarded materials
and hazardous wastes.” H.R.Rep. No.
1491, 94th Cong., 2d Sess. 4, reprinted n
1976 U.S.C.C.A.N. 6238, 6241. As we have
noted, there is no definition or explanation
of the meaning of “substantial,” but a dis-
cussion of RCRA’s amendments observes
that § 6972(a)(1)(B) is “ “intended to confer
upon the courts the authority to eliminate
any risks posed by toxic wastes,”” S.Rep.
No. 98-284, 98th Cong., 1st Sess. at 59
(1983) (quoting Price, 688 F.2d at 213-14),
and further that courts should “recognize]
that risk may be assessed from suspected,
but not completely substantiated, relation-
ships between imperfect data, or from pro-
bative preliminary data not yet certifiable
as fact.” Id. (internal quotations and cita-
tions omitted). This supports neither the
District Court’s particular quantitative re-
quirement nor the even higher and more
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narrow quantitative standards that Honey-
well would have us impose.

Decisions of the other courts of appeals
are not to the contrary. None require a
particular quantitative showing as a sine
qua non for liability. See Parker, 386
F.3d at 1015 (considering evidence of con-
tamination at levels requiring landfill oper-
ator to notify state agency but determining
substantialness on totality of the evidence);
Cox, 256 F.3d at 299-301 (finding endan-
germents at two dumps on totality of the
evidence; considering evidence of excee-
dences as to only one dump); Dague, 935
F2d at 1356 (affirming endangerment
finding without considering any quantita-
tive evidence).

The only support we have found for the
District Court’s requirement is district
court authority that is readily distinguish-
able. In Price v. U.S. Navy, 818 F.Supp.
1323 (S.D.Cal.1992), a district court heard
testimony from the defendant’s two ex-
perts that an endangerment under
§ 6972(a)(1)(B) could only be found upon
satisfaction of the four requirement stan-
dard that the District Court used in the
present case. The Ninth Circuit affirmed
without discussing the experts’ four re-
quirements, 39 F.3d 1011 (9th Cir.1994).
Other lower courts have, from time to
time, treated the experts’ testimony as law
without examining the statutory validity of
the four requirements. We decline to fol-
low Price.

[18] Plaintiffs in this case were re-
quired to make a merits showing higher
than that actually contemplated by the
statute. Kven under the higher require-
ments, the District Court found endanger-
ments as to both human health and the
environment as well as actual harm to the
environment. As we will discuss below,
these findings are not clearly erroneous.
The District Court’s inadvertent legal er-
ror with respect to the higher require-
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ments it applied is therefore harmless, as
plaintiffs were required to prove, and did
prove, more than was needed, not less.
See McQueeney v. Wilmington Trust Co.,
779 F.2d 916, 917 (3d Cir.1985) (error is
harmless in civil context if there is a high
probability that it did not affect the out-
come of the case). Proof of contamination
in excess of state standards may support a
finding of liability, and may alone suffice
for liability in some cases, but its required
use is without justification in the statute.
Accordingly, Honeywell’s argument that
the District Court erred by not grafting
even higher quantitative requirements
onto § 6972(a)(1)(B) is without merit.

2. Evidence of Endangerment

[19] Having analyzed the meaning of
the statute, we turn now to the straightfor-
ward clear error analysis before us. The
District Court first found that the amounts
of hexavalent chromium for which Honey-
well was responsible far exceeded all appli-
cable NJDEP contamination standards for
soil, groundwater, surface water, and river
sediments adjacent to the Site. The evi-
dence shows this finding was not clearly
erroneous. Hexavalent chromium concen-
trations in the soil at the Site were as high
as 17,900 to 22,100 parts per million (ppm)
and averaged 7,800 ppm. As New Jer-
sey’s applicable soil standard allows for
only 240 ppm, the average level of contam-
ination was over 30 times higher than the
state standard, and, at its highest, was
about 75 to 90 times higher. Similarly,
hexavalent concentrations in surface water
at the Site in drainage ditches, or “swales,”
are as high as 19,000 to 19,900 parts per
billion (ppb). As New Jersey allows con-
tamination only on the order of 50 ppb,
surface water contamination was over 350

6. As we have previously indicated, state stan-
dards do not define a party’s federal liability
under RCRA. However, we find New Jersey’s

times higher than New Jersey’s acceptable
limit. Next, concentrations in the ground-
water were as high as 23,300 to 24,400 ppb
(shallow) and 708,000 ppb to 850,000 ppb
(deep). Under New Jersey standards,
which are on the order of 100 ppb, this
meant concentrations ranged from about
200 to 8,000 times higher than acceptable.
Finally, concentrations in the river sedi-
ments adjacent to the Site were as high as
33,500 ppm. New Jersey’s standard, al-
though apparently not finalized at the time
of trial, was tentatively in the range of 80
to 370 ppm. Concentrations in the river
sediments were thus roughly 90 to 400
times higher than allowed.®

The District Court then found that there
existed present and continuing pathways
for exposure such that both human health
and the environment were endangered.
The evidence showed, among other things,
breaches in the 17-acre plastic liner, esti-
mated at the rate of over one million holes
per acre; “ponding” of contaminated, high
pH water on the Site’s surface; percola-
tion of contaminated water to the surface
and through the breaches in the liner, as
well as through cracks in the asphalt cap;
Honeywell’s admission that its hexavalent
chromium is discharging from the Site’s
shallow groundwater into the Hackensack
River; Honeywell’s admission that hexava-
lent chromium is also seeping to the sur-
face of the Site, mingling with surface
water run-off, and entering the river;
Honeywell’s admission that chromium
from its Site has already contaminated
river sediments, which would not be possi-
ble absent a pathway; and Honeywell’s
admission that the interim measures it had
installed to date were not preventing all
discharges of chromium residue from the
Site. Additionally, at least one expert testi-

standards relevant and useful in determining
the existence of an imminent and substantial
endangerment.
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fied that the site presented a current risk
associated with current exposures existing
through these pathways. The District
Court credited this testimony, finding it to
be credible.

There was also evidence, relevant to sev-
eral of the District Court’s findings, that
Honeywell had  expressly informed
NJDEP at the time of Honeywell’s instal-
lation of its “interim” measures that they
could not prevent all discharges of chromi-
um contamination from the Site, but would
rather only “substantially reduce” dis-
charges through their “various routes.”
The evidence showed that these measures,
as built and maintained, were now severely
compromised because the 17-acre plastic
liner, or “cap,” had been used years be-
yond its intended useful life and was
ripped and leaking due to, among other
things, wind damage. Similarly, the as-
phalt portion of the cap used to cover the
remaining 17 acres of the site was buckled
and cracked in numerous places due to
“heaving” caused by the chromium at the
Site.

Additionally as to pathways for human
endangerment, the evidence showed ample
evidence of human trespass at the Site and
in and around the river, including holes
and damage to the Site’s fence and fencing
around the river, discarded food and wrap-
pers, toys, fishing poles and equipment,
and graffiti. Our review of the record
reveals additional evidence of humans at
the Site, including soccer balls and soda
bottles. Additionally as to pathways for
endangerment to the environment, the
District Court found, and the evidence
shows, discharges into the groundwater,
the river, and river’s sediments through
multiple routes, as summarized above.
Honeywell conceded some of these, nota-
bly the discharge of contaminated ground-
water into the Site’s surface waters that in
turn discharge into the river.
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On the basis of the above evidence, the
District Court’s findings were not clearly
Having reviewed the volumi-
nous record in this case, we find no valid
reason to disturb any of the District
Court’s thorough findings. We also ob-
serve that, on appeal, Honeywell conceded
that its Site is discharging into the river
and that it is possible for those discharges
to be harming aquatic organisms. As
Honeywell further conceded at argument,
there presently exists a problem with the
river sediments that needs attention.

erroneous.

In addition to the evidence of contamina-
tion of water, river sediments, and the
river itself, the record also shows evidence
of dogs and birds at and around the Site,
as well as fish, invertebrates, benthic or-
ganisms, barnacles, mussels, crabs, clams,
and crustaceans in the river; and seagulls,
owls, pigeons, mice, and Canadian geese
around both the Site and the river. As to
other organisms living in the river’s sedi-
ments, an expert in the fields of ecological
risk and sediment contamination conduct-
ed standard bioassay tests on sediment
dwelling organisms, taking sediment sam-
ples directly adjacent to the Site. These
tests exhibited mortality rates of 50 to 100
percent for those organisms, which the
expert attributed to the Site’s contamina-
tion. The District Court found this expert
knowledgeable and credible.

Finally, the evidence further showed
that up to a third of all the chromium
waste at the Site remains in the toxic
hexavalent state; that the high pH of the
Site precludes the normal natural reduc-
tion to less-toxic trivalent chromium; that
the high pH of the Site in turn assists the
hexavalent chromium in freely leaching
into water, as it enhances solubility; that
NJDEP determined in the late 1980s that
the Site posed a risk of human exposure to
chromium waste constituting a “substantial
risk of imminent damage to public health
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and safety and imminent and severe dam-
age to the environment”; and that the
interim containment measure undertaken
by Honeywell in response did not obviate
that determination, as the measure was
never intended to prevent all discharges,
has been used many years past its de-
signed useful life of five years, and has
been significantly damaged and compro-
mised by the elements and the phenome-
non of “heaving.”

Honeywell’s criticisms of the District
Court’s findings and the evidence raise, at
most, only minor conflicts that were rea-
sonably reconciled by the District Court.
In light of the totality of the evidence,
these minor conflicts do not establish any
basis for finding clear error as to the
findings upon which the District Court’s
decision solidly rests.

Even assuming arguendo the District
Court clearly erred with respect to its
findings relating to human endangerment,
the findings with respect to environmental
endangerment are manifestly correct on
this record. That is all that is required
under § 6972(a)(1)(B), which imposes lia-
bility for endangerments to the environ-
ment, including water in and of itself. See,
e.g., 42 U.S.C. § 6903(3) (defining “dispos-
al” to include waste discharges “into or on
any land or water” where waste is “emit-
ted into the air or discharged into any
waters, including groundwaters”); cf.
N.J. Admin. Code tit. 7§ 26E-1.8 (2002)
(identifying groundwater in and of itself as
an environmental “receptor” due to its sta-
tus as an “environmentally sensitive natu-
ral resource”). Honeywell does not argue
otherwise, concedes direct exposure path-
ways, and faces evidence of, inter aliq,
concentrations of contamination in ground-
water to be on the order of hundreds if not
thousands of times greater than the rele-
vant state standard would allow. Indeed,
Honeywell concedes the groundwater at

the Site is in “danger” because it is so
highly contaminated by hexavalent chromi-
um. Chromium from its Site is also dis-
charging into the Hackensack River,
which, like groundwater, is part of the
environment in and of itself. See, e.g., 42
U.S.C. § 6903(3); ¢f N.J. Admin. Code
tit. 78§ 1E-1.8(a), 26E-1.8 (2002) (identi-
fying rivers as an environmental receptor).
Although there was some conflicting evi-
dence on the point, the testimony of one of
Honeywell’s experts may be read to have
conceded that Honeywell’'s Site is dis-
charging chromium into the river on a
continuing basis through not one but two
separate pathways: over the Site’s surface
and into the river; and through the Site’s
fill into the river.

[20] To the extent Honeywell argues
that insufficient quantitative assurances
existed at trial to guarantee the substan-
tialness of the endangerments, we observe
that multiple experts in the areas of hu-
man health and/or ecological risk opined as
to the cumulative facts establishing the
substantialness of the endangerments.
These experts were found credible by the
District Court over Honeywell’s presenta-
tion of evidence and cross-examinations to
the contrary. Even where there are con-
flicting interpretations of data and other
scientific information, a trial court’s find-
ings will not be overturned so long as the
experts whose testimony was credited by
the court “provided a reasonable explana-
tion of the scientific data.” Lansford—Coal-
dale Joint Water Auth. v. Tonolli Corp., 4
F.3d 1209, 1216-18 (3d Cir.1993) (affirming
findings regarding contamination threat
where evidence reasonably supported ex-
pert). That is the case here. The exten-
sive trial record includes the testimony of
ten exceptionally qualified experts in the
fields of health and environmental risk,
ecological and aquatic toxicology, hydro-
geology, environmental engineering and
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geochemistry, environmental remediation,
dermatology, and “heaving.” Their testi-
mony rested upon legally relevant and per-
missible facts and assumptions, and had
sound factual and scientific basis. We will
not disturb findings supported by their
testimony.

In sum, on the basis of all of the above
evidence, the imminent and substantial en-
dangerment determination was not clearly
erroneous.

1V. Propriety of the Injunction

[21] Honeywell argues the District
Court erred in enjoining Honeywell to
clean up its Site through excavation and
removal of the contaminated waste. In
addition to the findings of fact we have
already discussed, the District Court also
found, specific to remedy, that a perma-
nent solution (as opposed to an interim
solution) was necessary within the mean-
ing of the statute to eliminate the estab-
lished endangerments; that NJDEP had
already independently come to the same
conclusion; that injunctive relief, as op-
posed to some other form of relief, was
necessary to obtain a remedy that was
permanent; that Honeywell presented no
credible evidence at trial that either a
containment “cap” or shallow groundwater
treatment, or both, would be an effective
permanent remedy; and that excavation
and removal of the contamination from the
Site was necessary within the meaning of
the statute to ensure a permanent remedy.
The evidence shows that experts presented
all other conceivable remedial options
known to be potentially available, and, on
the basis of computer modeling and other
factual and scientific grounds, they demon-
strated why none were appropriate for the
site except excavation. These included
capping, encapsulation, reactive barriers,
vitrification, solidification and stabilization,
bioremediation, chemical reduction, chemi-
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cal stabilization, chemical extraction, elec-
trokinetics, soil washing, and, finally,
“pump and treat” remedies.

The evidence also shows, as discussed
supra, a Site with unusually high levels of
contamination and other unique character-
istics, such as the high pH level. A soil
and hydrogeology expert, expressly found
by the District Court to be credible, and
who possessed twenty-five years of experi-
ence in the field, stated that “over a large
area, 1 have never seen anything like
[this].” The record also demonstrates the
unpredictable and structurally damaging
phenomenon of “heaving” caused by the
chromium. Here, the evidence showed
that the Site’'s heaving has structurally
compromised a large building, buckles the
17-acre asphalt portion of the “cap,” and
defies prediction as to when, where, or to
what degree it may move the Site’s sur-
face. Honeywell’s own consultants called
the heaving at the Site “erratic” and “un-
predictable,” and estimated it will occur
for at least another 50 years. Honeywell’s
experts also conceded there is no viable
treatment method capable of stopping
heaving, except to remove the chromium
waste that causes it. The evidence also
showed that the containment remedy of
“capping” would not be viable at the Site
due to this heaving. Damage to the cap
caused by heaving would allow surface wa-
ter to infiltrate the cap and become con-
taminated with chromium, creating con-
taminated surface water and groundwater
that would puddle on the surface of the
cap and then discharge into the Hacken-
sack River. The evidence further showed
that the holes in the cap and other damage
to it caused by heaving would also provide
pathways for humans and animals to be
exposed not only to the contaminated wa-
ter, but also the contaminated soil itself.
As such, the evidence shows the contain-
ment remedy of “capping” would not be an
appropriate remedy for the Site. One
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Honeywell expert conceded this at trial,
and another acknowledged that the heav-
ing would cause the damage that leads to
that conclusion.

The evidence also shows that at least
two experts gave extensive testimony, un-
rebutted by Honeywell, that, due to the
Site’s unique characteristics and problems,
the District Court’s injunction was neces-
sary because only the excavation decreed
by the Court could actually permanently
abate the endangerments. The Court,
which expressly found these withesses to
be credible, heard extensive testimony as
to why containment was not appropriate
for the Site. The experts articulated rea-
sonable, substantiated concerns about con-
tainment, explaining, inter alia, that a cap
with a containment wall would, upon leak-
ing, cause the Site to “fill up like a bath-
tub” with contaminated water, which
would then overflow into the river. They
also explained that heaving would cause
such structural stress to a containment
liner, no matter the design, that it would
eventually fail. As discussed, at least one
of Honeywell’'s own experts, and arguably
both, effectively conceded most if not all of
these points. Moreover, Honeywell ac-
knowledged at argument that its remedy
depends upon continuous institutional
monitoring and maintenance for a consid-
erable, perhaps indefinite, period of time,
and that, even then, its remedy may not
solve the problem of groundwater contami-
nation. As such, none of the District
Court’s findings in this area were clearly
erroneous.

Certainly nothing definitive has been cit-
ed to us in support of Honeywell’s argu-
ment that the critical remedy expert im-
permissibly  “distrusted”  containment
maintenance and offered only an unsup-
portable “personal” opinion about long-run
maintenance and monitoring in relation to
the permanent remediation of the Site.

The record testimony shows that this ex-
pert’s opinions and testimony were based
upon legally relevant and permissible facts
and assumptions and had a sound scientific
and factual basis. These included the ex-
pert’s professional experiences and knowl-
edge of other remediation sites involving
long term institutional controls such as
monitoring and maintenance.

These also included the District Court’s
independent findings as to Honeywell’s dil-
atory tactics and the inability of NJDEP
to deal effectively with those tactics with
respect to the Site’s clean-up. This find-
ing itself was not clear error, as the evi-
dence shows that, inter alia, a complete
delineation of the Site’s contamination and
discharges to the surrounding environment
remains incomplete, as a witness from
NJDEP stated at trial; and that, similarly,
NJDEP still lacked a timetable from
Honeywell for the permanent remediation
of the Site and had no idea when such a
schedule or remedy would be forthcoming.
Nor will we disturb the finding of
NJDEP’s inability to deal effectively with
Honeywell and its tactics with respect to
the outstanding schedule for a permanent
remedy and the implementation of that
remedy. The evidence demonstrates a
substantial breakdown in the agency pro-
cess that has resulted in twenty years of
permanent clean-up inaction. In conjunc-
tion with expert testimony on the question
of remedy, this portion of the trial record
supports the District Court’s findings with
respect to long-run maintenance and moni-
toring of Honeywell’s proposed contain-
ment system and the necessity of perma-
nently abating the endangerments in this
case through excavation.

Honeywell contends the injunction is not
sufficiently narrow to be “necessary” with-
in the meaning of RCRA. In so contend-
ing, it directs us to post-trial remedial
measures that Honeywell has adopted
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while this appeal was pending. The sound
course with respect to these post-trial ac-
tivities is to require Honeywell to seek
post-trial relief from the District Court
pursuant to Fed.R.Civ.P. 60(b). That
Court is in the best position to evaluate
the question of post-trial relief in light of
its findings, which include a history of
dilatoriness, failure of prior remedies, and
a finding that alternatives other than those
ordered by the injunction will not be suffi-
cient to abate the established endanger-
ments. Honeywell’s other argument with
respect to the injunction’s necessity turns
on its interpretation of expert witness tes-
timony on the question of long-run mainte-
nance and monitoring of a containment
remedy. The District Court expressly re-
jected Honeywell’s position, in findings
that were not clear error, and expressly
found that the critical expert was credible.
That finding, in turn, was based on, among
other things, the expert’s ability to with-
stand a thorough cross-examination by
Honeywell, which elected to present the
bulk of its affirmative case on remedy
through this cross-examination instead of
calling its own expert. As we discussed
supra, we will not disturb such testimonial
evidence lightly, especially where, as here,
it was amply supported by other evidence
in the record.

The injunction’s language, read in con-
junction with the District Court’s findings,
confirms the necessity for the injunction
within the meaning of RCRA. The injunc-
tion only orders Honeywell to excavate
and remove contaminated soil and then
“remedy” those river sediments that have
been contaminated with chromium residue
from the Site. As to deep groundwater, the
injunction only requires Honeywell to
study the contamination, and provides
that, once that study is complete, the Dis-
trict Court will order additional remedial
actions only if “necessary.” Given the rec-
ord in this case, the injunction is reason-
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able and narrow, as it requires only what
is necessary now to abate the established
endangerments.

Honeywell argues that the District
Court improperly relied on property devel-
opment interests, unrelated to the estab-
lished endangerments, in finding the in-
junction was necessary. This argument
does not detain us long. Although the
District Court did discuss the impact of
the contamination on possible future devel-
opment, we do not read its opinion to
indicate that this was a determinative fac-
tor in granting relief. The District Court
found under RCRA that excavation and
removal was necessary to remedy the en-
dangerment and rejected a containment
remedy because it “is not a viable remedy”
given the endangerments and the unique
characteristics of the Site. It also found
that Honeywell had presented no credible
evidence that a cap would be an effective
remedy to protect human health and the
environment.

Honeywell next argues that the injunc-
tion does not serve a public interest. In
its brief, Honeywell poses the question as
follows: even if cleaning up hexavalent
chromium would be “better” for humans
living near the site “and for some barna-
cles and clams in the Hackensack River

. is it worthwhile to move over 1,500,000
tons of fill” and replace it with “over
1,500,000 tons of clean fill?” Honeywell
asserts that environmental agencies would
answer this question in the negative, and
that therefore the District Court erred in
reaching a different conclusion.

Without a doubt, the injunction will re-
quire the movement of a substantial
amount of fill. Nevertheless, Honeywell’s
framing of the issue misses the point in
several respects: the 1,500,000 tons of fill
are all contaminated with a hazardous
waste; plaintiffs have satisfied the stan-
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dard for liability; and the evidence they
adduced persuaded the District Court that
a cleaning up through excavation was nec-
essary, even in light of the monetary and
other costs associated with that remedy,
including the use of hazardous waste land-
fill capacities. The record shows the Dis-
trict Court considered the cost-benefit
analysis evidence appropriately and made
findings consistent with the public interest
as reflected in the applicable statutory
scheme.

In passing RCRA, Congress established
a national policy to “minimize the present
and future threat to human health and the
environment” from wastes of the type
found at Honeywell’'s Site, 42 U.S.C.
§ 6902, and Congress has instructed that
§ 6972 “is intended to allow citizens exact-
ly the same broad substantive and proce-
dural claim for relief which is already
available to the United States under sec-
tion 7003.” S.Rep. No. 98-284, 98th
Cong., 1st Sess., at 59 (1983). We have
previously determined that “due to the
nature of the hazards presented by dispos-
al sites, section 7003 is intended to confer
upon the courts the authority to grant
affirmative equitable relief to eliminate
any risks posed by toxic wastes.” Price,
688 F.2d at 213-14. As such, Honeywell's
claim that the District Court “ignore[d] the
judgment of Congress, deliberately ex-
pressed in legislation” is without merit.
United States v. Oakland Cannabis Buy-
ers’ Coop., 532 U.S. 483, 497, 121 S.Ct.
1711, 149 L.Ed.2d 722 (2001) (internal quo-
tation omitted).

Honeywell next suggests the public in-
terest requires a sophisticated, step-by-
step, “sound” analysis appropriate for the
permanent cleanup of a site as large and
as contaminated as Honeywell’'s Site is,
and that the District Court lacked the
ability to “appreciate the inherent com-
plexity and difficulty” of making “sound”

remedial decisions. The District Court
was very thorough and its decision is not
lacking in any of these respects. It im-
posed an even higher liability standard
than required and properly applied the
remedial powers of § 6972(a)(1)}(B)
through an approach that tracked the very
steps Honeywell agreed to in a 1993 con-
sent order with NJDEP.

Honeywell’s final argument is that the
District Court improperly overrode an on-
going administrative process. As dis-
cussed supra, the District Court’s findings
as to Honeywell’s dilatory tactics and
NJDEP’s inability to deal effectively with
those tactics are not clear error. Indeed,
a fair reading of the record casts strong
doubt as to whether there is a process to
override in this case. Honeywell next sug-
gests that NJDEP’s presence alone pre-
cludes a judicial remedy, given Congress’
preference for agency-directed cleanups.
Not only does the statute not bar the
remedy here, but Congress has rejected
Honeywell’s argument outright.  See
S.Rep. No. 98-284, 98th Cong., 1st Sess. at
57 (1983) “[Clitizens need not exhaust or
rely upon other resources or remedies be-
fore seeking relief under these amend-
ments. As with Section 7003, these
amendments are to be an alternative and
supplement to other remedies.” Courts
should consider the availability of other
alternatives, as the District Court did here,
but there is no requirement to defer to
them, notwithstanding Honeywell’s protes-
tations otherwise. Id.

[22,23] More fundamentally, Honey-
well argues the remedial injunction usurps
agency power. The reconciliation of such
power in the injunctive context, however,
is not difficult. Honeywell has violated the
statute; and, despite Honeywell’s argu-
ment to the contrary, nothing in the stat-
ute precludes the nature of the injunctive
relief ordered here. Depending on the
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particular characteristics of a given RCRA
site, as found by a district court on a case-
by-case basis, particular types of injunctive
relief may not be circumscribed by argu-
ments as to what an agency might have
done. “The comprehensiveness of [a
court’s] equitable jurisdiction is not to be
denied or limited in the absence of a clear
and valid legislative command.” Wein-
berger v. Romero-Barcelo, 456 U.S. 305,
313, 102 S.Ct. 1798, 72 L.kEd.2d 91 (1982)
(quoting Porter v. Warner Holding Co.,
328 U.S. 395, 398, 66 S.Ct. 1086, 90 L.Ed.
1332 (1946)). Here, the enforcement lan-
guage of § 6972(a)(1)(B) is generous: it
says that a district court may, inter alia,
“order ... such other action as may be
necessary”’ to remedy a violation of the
statute. Nothing in this language pre-
cludes, as part of this enforcement authori-
ty, measures such as those required by the
District Court here. Certainly we have
not been cited to authority requiring oth-
erwise.

Moreover, the injunctive powers of dis-
trict courts are not as limited as Honey-
well would claim. In Natural Resources
Defense Council v. Southwest Marine,
Inc., 236 F.3d 985 (9th Cir.2000), a compa-
ny was violating the terms of its Clean
Water Act permit. The question on ap-
peal was whether the District Court in
that case could merely order that the per-
mit’s terms be observed, or whether it
could impose affirmative obligations to
remedy the violation. The Court rejected
the more restrictive view, stating:

According to Defendant, a court may do

little more than tell the violator to com-

ply with the applicable [state plan] re-

quirements. ... We do not agree that a

district court’s equitable authority is so

cramped. The authority to “enforce”

. is more than the authority to declare
that [a] requirement exists and repeat
that it must be followed. So long as the
district court’s equitable measures are
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reasonably calculated to “remedy an es-
tablished wrong,” they are not an abuse
of discretion.

Southwest Marine, 236 ¥.3d at 1000 (quot-
ing Alaska Ctr. for Env't v. Browner, 20
F.3d 981, 986 (9th Cir.1994)) (internal cita-
tions and quotations omitted). In the case
before us, the District Court was present-
ed with a statutory violation, no evidence
of a state agency schedule for a permanent
clean-up, and expert testimony, found
credible by the District Court, that only
one approach would in fact remedy the
violation permanently. On appeal, Honey-
well contends the allowed injunctive relief
on such facts may only be, at most, an
order “directing Honeywell not to miss
NJDEP deadlines.” We do not agree.
See, e.g., Southwest Marine, 236 F.3d at
1000. Given the severity of the contami-
nation at the Site and its other unique
characteristics, precisely established in the
evidence, the injunction was reasonably
calculated, narrowly tailored, and thus nec-
essary to remedy an established wrong.
See Laidlaw, 528 U.S. at 193, 120 S.Ct. 693
(federal courts should ensure “the framing
of relief no broader than required by the
precise facts”). As the District Court did
not abuse its discretion, the injunction is
affirmed.

VI. Conclusion

We have considered all of the other ar-
guments advanced by the parties and con-
clude that no further discussion is neces-
sary. Enough time has already been
spent in the history of this matter and the
time for a clean-up has come. According-
ly, the judgment of the District Court will
be affirmed.

AMBRO, Circuit Judge, concurring.

Judge Van Antwerpen has written a su-
perlative opinion both in content and tone.
I join wholeheartedly but for one issue-
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how we determine the standard of review-
that does not affect the outcome. Indeed,
our respective standards of review arrive
essentially at the same place though by
different paths.

My colleagues conclude that the ques-
tion of whether waste “may present an
imminent and substantial endangerment
to health or the environment” under the
Resource Conservation and Recovery Act
(“RCRA”) § 7002(a)(1)(B), 42 U.S.C.
§ 6972(a)(1)(B), is a question of fact. To
me, it is not. Instead, I believe it is a
mixed question of fact and law. Whether
an issue is of fact, or of fact and law, is
important because it generally determines
the applicable standard of review. See A
& H Sportswear, Inc. v. Victoria’s Secret
Stores, Inc., 237 F.3d 198, 210 (3d Cir.
2000) (a district court’s factual determina-
tions are reviewed for clear error); In re
Cellnet Data Sys. Inc., 327 F.3d 242, 244
3d Cir.2003) (“We review mixed
questions of law and fact under a mixed
standard, affording a clearly erroneous
standard to integral facts, but exercising
plenary review of the lower court’s inter-
pretation and application of those facts to
legal precepts.”).

My colleagues’ reason for concluding
that imminent and substantial endanger-
ment is factual is that three “[o]ther courts
of appeals consider it a question of fact.”
See Parker v. Scrap Metal Processors,
Inc., 386 F.3d 993 (11th Cir.2004); Cox ».
City of Dallas, 256 F.3d 281 (5th Cir.2001);

7. 1In Parker, the Eleventh Circuit reviewed im-
minent and substantial endangerment for suf-
ficient evidence. 386 F.3d at 1015. The
Court did not explain why it used a sufficient
evidence standard. In Cox, the Fifth Circuit
reviewed imminent and substantial endanger-
ment under a clearly erroneous standard.
256 F.3d at 300-01. It did not explain why.
In Dague, the Second Circuit did not explicit-
ly state which standard of review it applied
and offered no reasoning for why it applied
that standard. The Court referred to the de-

Dague v. City of Burlington, 935 F.2d
1343 (2d Cir.1991), rev’d on other grounds,
505 U.S. 557, 112 S.Ct. 2638, 120 L.Kd.2d
449 (1992). However, none of these deci-
sions explicitly states that the determina-
tion of imminent and substantial endanger-
ment is one of fact.”

The Supreme Court has written that
“we [do not] yet know of any ... rule or
principle that will unerringly distinguish a
factual finding from a legal conclusion.”
Pullman—Standard v. Swint, 4566 U.S. 273,
288, 102 S.Ct. 1781, 72 L.Ed.2d 66 (1982).
However, a practical test 1 propose for
determining whether a question is of fact,
of law, or of both fact and law, is as
follows. A question of fact can be an-
swered solely by determining the facts of a
case (without any need to know the law
relevant to the case). A question of law
can be answered solely by determining
what relevant law means (without any
need to determine the facts of a case). A
mixed question of fact and law can only be
answered by both determining the facts of
a case and determining what the relevant
law means.

For example, imagine that a man is
appealing his conviction under a law that
states “it is a crime to be tall.” What kind
of question is: “Was the trial court correct
to find the man ‘tall’?” Can we answer it
solely by determining the facts of the case?
No, because even if we know the fact that
the man is five feet ten inches, we do not

termination of imminent and substantial en-
dangerment as a “finding.” 935 F.2d at
1356. As “finding” implies a question of fact,
I agree with the majority that the Dague
Court thought imminent and substantial en-
dangerment was a question of fact. Parker,
Cox, and arguably Dague thus use a deferen-
tial standard of review for imminent and sub-
stantial endangerment. However, none of
these decisions gives any reasoning for why
imminent and substantial endangerment
should be reviewed deferentially.
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know if he is “tall” in the sense that Con-
gress intended the word “tall” to mean.
Can we answer it solely by determining
what the relevant law means without
knowing the man’s height? No, because
even if we know that the statute defines
“tall” as “six feet or taller,” we do not
know how tall the man is. Thus, we have
a mixed question of fact and law. Once we
know the facts of the case (that the man is
five feet ten inches tall), and what the
relevant law means (it is a crime to be six
feet tall or taller), we can answer “no” to
the question “Was the trial court correct to
find the man ‘tall’?”

Applying the test to this case, an exam-
ple of a question of fact (requiring evi-
dence, experts, studies, etc.) is the follow-
ing: “What are the dangers caused by
Honeywell’s chromium?” An example of a
finding of fact is: “Honeywell’s chromium
caused a 10% chance that between 10,000
and 20,000 mollusks in the sediments will
be exposed to chromium between 2006 and
2007, which will eventually lead to infertili-
ty in 5% of chromium exposed mollusks.”

However, the essential question (“May
Honeywell’s chromium present an immi-
nent and substantial endangerment to the
environment?”) is a mixed question of fact
and law. The reason this is so is that this
question can only be answered by both
determining the facts of the case and de-
termining what the relevant law means.
That is, not only do we need to know the
answer to the following question of fact-
“What are the dangers caused by Honey-
well’s chromium?”-but also, once we get
the answer-“Honeywell’s chromium caused
a 10% chance that between 10,000 and
20,000 mollusks in the sediments will be
exposed to chromium between 2006 and
2007, which will eventually lead to infertili-
ty in 5% of chromium exposed mollusks.”-
we must determine what the relevant law
means and whether the fact(s) applied to
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the law signal a violation. That is, we
must ask: What did Congress mean by
“may,” “imminent,” “substantial,” “endan-
germent,” “health,” and “environment” in
RCRA? More specifically, we must at least
ask: (1) Is an exposure to a toxin that will
occur between one and two years from
now “imminent” in the sense that Con-
gress intended “imminent” to mean in
RCRA?; and (2) Is a 10% chance that
between 10,000 and 20,000 mollusks will
incur a 5% increased risk of infertility a
“substantial” endangerment in the sense
that Congress intended “substantial” to
mean in RCRA? Thus, at first blush it
appears that, while we should apply a
clearly erroneous standard to the facts
(the dangers caused by Honeywell’s chro-
mium) found by the District Court, we
should apply plenary review to the Court’s
“application of those facts to legal pre-
cepts.” Cellnet, 327 F.3d at 244.

All this theory aside, practical reasons
dictate that a mixed standard should not
be used in a case such as this. Fact
questions predominate the determination
of imminent and substantial endanger-
ment. In this case, the District Court had
to evaluate the testimony of numerous ex-
perts and determine the implications of
scientific studies. The First Circuit has
adopted a sliding scale approach to such
fact-dominated mixed questions, explaining
that “[t]he standard of review applicable to
mixed questions usually depends upon
where they fall along the degree-of-defer-
ence continuum: the more fact-dominated
the question, the more likely it is that the
trier’s resolution of it will be accepted
unless shown to be clearly erroneous.” In
re Extradition of Howard, 996 F.2d 1320,
1328 (1st Cir.1993). The Fifth, Sixth,
Eighth, and Ninth and Tenth Circuits have
also applied clearly erroneous review to
mixed questions when fact questions pre-
dominated. See Love Box Co. v. Comm™,
842 F.2d 1213, 1215 (10th Cir.1988); Supre
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v. Ricketts, 792 F.2d 958, 961 (10th Cir.
1986); Levi Strauss & Co. v. Blue Bell,
Inc., 718 F.2d 1352, 1355-56 (9th Cir.1985);
Connally v. Transcon Lines, 583 1.2d 199,
202 (5th Cir.1978); Nash v. Farmers New
World Life Ins. Co., 570 F.2d 558, 561 n. T
(6th Cir.1978); Backar v. W. States Prod.
Co., 547 F.2d 876, 884 (5th Cir.1977); Rog-
ers v. Bates, 431 F.2d 16, 18 (8th Cir.1970).
Two commentators have concluded that
“ImJore and more courts ... attempt to
sort out whether a particular mixed law-
fact question primarily involves a factual
inquiry (in which case [Fed.R.Civ.P.] Rule
52 deference is appropriate even for mixed
questions) or primarily the consideration
of legal principles (so that de novo review
follows).” Steven Alan Childress & Mar-
tha S. Davis, Federal Standards of Review
2-100 (1999).
Most important, the Supreme Court has
stated:
[W]le have held that deferential review
of mixed questions of law and fact is
warranted when it appears that the
district court is “better positioned”
than the appellate court to decide the
issue in question or that probing ap-
pellate serutiny will not contribute to
the clarity of the legal doctrine. Mil-
ler v. Fenton, 474 U.S. 104, 114, 106
S.Ct. 445, 451, 88 L.Ed.2d 405 (1985);
see also Cooter & Gell v. Hartmary
Corp., 496 U.S. 384, 402, 110 S.Ct.
2447, 2459, 110 L.Ed.2d 359 (1990)
(“[TThe district court is better situated
than the court of appeals to marshal
the pertinent facts and apply [a] fact-
dependent legal standard” such as
Rule 11); [Pierce v. Underwood, 487

8. As Childress and Davis write:
If the application [of law to facts] refines
the [legal] test or suggests something broad-
ly applicable in future cases, the appellate
court legitimately performs the function de
novo. However, the actual application of
law to facts to see whether a particular set

U.S. 552, 562, 108 S.Ct. 2541, 101
L.Ed.2d 490 (1988) ] ([T]he question
whether the Government’s litigating
position has been ‘substantially justi-
fied’ is ... a multifarious and novel
question, little susceptible, for the
time being at least, of useful general-
ization.”).

Salve Regina Coll. v. Russell, 499 U.S. 225,
233, 111 S.Ct. 1217, 113 L.Ed.2d 190
(1991).

In RCRA cases such as this one, the
District Court is better positioned than are
we to marshal the pertinent facts and ap-
ply a fact-dependent legal standard. The
determination of whether waste may pres-
ent an imminent and substantial endanger-
ment is heavily fact intensive, typically
relying on expert testimony and expert
studies interpreted at trial by experts.
Also, the determination of whether waste
may present an imminent and substantial
endangerment is a multifarious question,
not susceptible to useful generalization.
Even though our question is a mixed one,
Supreme Court precedent and treatise ar-
gument ® support reviewing it deferentially
under a clearly erroneous standard. Thus
I arrive at essentially the same deferential
standard as my colleagues by a different,
and certainly more Proustian, path of anal-
ysis.

O & KEY NUMBER SYSTEM

—Hm=E

of facts rises up sufficiently to meet the test,
except to the extent it defines the test for
future courts, is just the fact-finding pro-
cess, not law-making; it should be reviewed
for clear error.

Childress & Davis, supra, at 2-102.

TIERRA-B-012210



796

INTERFAITH COMMUNITY
ORGANIZATION, et al.,
Plaintiff(s),

V.

HONEYWELL INTERNATIONAL,
INC., et al, Defendant(s).

Civil Action No. 95-2097(DMC).

United States District Court,
D. New Jersey.

May 21, 2003.

Non-profit community organization
and its members brought action against
successor-in-interest to chemical manufac-
turer and current owners and lessees of
contaminated chromium production site
under Resource Conservation and Recov-
ery Act (RCRA), Comprehensive Envi-
ronmental Response, Compensation, and
Liability Act (CERCLA) and state law,
seeking declaratory and injunctive relief.
Lessee of building on site brought cross-
claims against successor. The District
Court, Cavanaugh, J., held that: (1) suc-
cessor’s activities involving chromium
waste presented imminent and substantial
endangerment to health and environment;
(2) disposal of and failure to remove
waste constituted abnormally dangerous
activity; (3) successor was “covered per-
son” under CERCLA; (4) lessee qualified
for third party defense to CERCLA lia-
bility; (5) lessee’s cross-claim for negli-
gence was time-barred; and (6) successor
was not entitled to contribution from les-
see.

Judgment for plaintiffs.

1. Environmental Law €438

Liability under Resource Conserva-
tion and Recovery Act (RCRA) requires
showing that defendant has contributed to,

263 FEDERAL SUPPLEMENT, 2d SERIES

or is contributing to, past or present han-
dling, storage, treatment, transportation,
or disposal of any solid or hazardous waste
that may present imminent and substantial
endangerment to health or environment.
Solid Waste Disposal Act, § 7002(a)(1)(b),
as amended, 42 U.S.C.A. § 6972(a)(1)(b).

2. Environmental Law ¢=445(1)

Successor-in-interest to  chromium
manufacturer contributed to past or pres-
ent handling, storage, treatment, transpor-
tation, or disposal of solid or hazardous
waste that presented imminent and sub-
stantial endangerment to health and envi-
ronment, as required to hold successor
liable under Resource Conservation and
Recovery Act (RCRA); manufacturer used
site to dispose of approximately one million
tons of chromium waste, waste was cause
of extensive contamination of soil, ground-
water, surface water and sediments at and
near site, and successor’s non-compliance
with environmental standards governing
cleanup presented strong possibility of en-
dangerment. Solid Waste Disposal Act,
§ 7002(a)(1)(b), as amended, 42 U.S.C.A.
§ 6972(a)(1)(b).

3. Environmental Law €442

“Imminent and substantial endanger-
ment” to environment exists, as required
to establish liability under Resource Con-
servation and Recovery Act (RCRA), if
there is reasonable cause for concern that
someone or something may be exposed to
risk of harm if remedial action is not tak-
en. Solid Waste Disposal Act, § 1002 et
seq., as amended, 42 U.S.C.A. § 6901 et
seq.

See publication Words and Phras-

es for other judicial constructions
and definitions.

4. Environmental Law €442

To establish liability under Resource
Conservation and Recovery Act (RCRA),
plaintiff need not show actual harm to

TIERRA-B-012211



INTERFAITH COMMUNITY ORG. v. HONEYWELL INTERN.

797

Cite as 263 F.Supp.2d 796 (D.N.J. 2003)

health or environment; rather, it is enough
to show that such endangerment may ex-
ist. Solid Waste Disposal Act, § 1002 et
seq., as amended, 42 U.S.C.A. § 6901 et
seq.

5. Environmental Law €442

“Endangerment” to health or environ-
ment, as required to establish liability un-
der Resource Conservation and Recovery
Act (RCRA), is present if there is merely
threatened or potential harm; thus, only
risk of harm, rather than actual harm,
must be imminent. Solid Waste Disposal
Act, § 1002 et seq., as amended, 42

U.S.C.A. § 6901 et seq.

See publication Words and Phras-
es for other judicial constructions
and definitions.

6. Environmental Law €442

Disposal site for chromium waste pre-
sented risk of imminent danger to public
health and safety and imminent and severe
damage to the environment, as required to
hold successor-in-interest to chromium
manufacturer liable under Resource Con-
servation and Recovery Act (RCRA); chro-
mium levels at waste disposal site substan-
tially exceeded acceptable standards under
New Jersey law, chromium was hazardous
to humans and environment through cur-
rent and future pathways, and successor’s
interim remedial measures were not suffi-
cient to abate imminent endangerment.
Solid Waste Disposal Act, § 1002 et seq.,
as amended, 42 U.S.C.A. § 6901 et seq.;
N.J.S.A. 58:10B-1 et seq.

7. Environmental Law &=442

To prevail on claim of “imminent and
substantial endangerment” under Re-
source Conservation and Recovery Act
(RCRA), plaintiff need not establish incon-
trovertible harm to health and environ-
ment; rather, plaintiff need only demon-
strate that defendant’s activities may
present such endangerment. Solid Waste

Disposal Act, § 7002(a)(1)(B), as amended,
42 US.C.A. § 6972(a)(1)(B).

8. Environmental Law &=442

“Imminent and substantial endanger-
ment” to health or environment, for pur-
pose of claim brought under Resource
Conservation and Recovery Act (RCRA),
exists when buried hazardous waste poses
constant danger to groundwater. Solid
Waste Disposal Act, § 7002(a)(1)(B), as
amended, 42 U.S.C.A. § 6972(a)(1)(B).

9. Environmental Law ¢=445(1)

Lessee of building on property subdi-
vided from chromium waste disposal site
did not engage in disposal or other rele-
vant activity related to waste, and thus
could not be held liable under Resource
Conservation and Recovery Act (RCRA);
lessee did not actively manage solid or
hazardous waste, passive migration of con-
taminants from lessee’s site did not consti-
tute “disposal” of waste, and lessee’s re-
moval of abandoned drums and handling
and disposal of petroleum from property
were unrelated to chromium waste at is-
sue. Solid Waste  Disposal Act,
§ 7002(a)(1)(B), as amended, 42 U.S.C.A.
§ 6972(a)(1)(B).

10. Negligence =305

To prevail on strict liability claim un-
der New Jersey law for disposal of hazard-
ous waste, plaintiff must demonstrate that:
(1) defendant’s disposal constituted abnor-
mally dangerous activity, and (2) such ac-
tivity has harmed plaintiff.

11. Negligence =305

To determine whether defendant’s ac-
tions constitute “abnormally dangerous ac-
tivity,” as may subject defendant to strict
liability under New Jersey law, court must
consider: (1) existence of high degree of
risk of some harm to person, land or chat-
tels of others; (2) likelihood that harm that
results from it will be great; (3) inability to
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eliminate risk by exercise of reasonable
care; (4) extent to which activity is not
matter of common usage; (5) inappropri-
ateness of activity to place where it is
carried on; and (6) extent to which its
value to community is outweighed by its
dangerous attributes.

12. Negligence =305

Court’s determination whether defen-
dant’s activity is “abnormally dangerous,”
as may subject defendant to strict liability
under New Jersey law, must be made on
case-by-case basis, taking all relevant cir-
cumstances into consideration.

13. Negligence =305

Manufacturer’s on-site disposal of haz-
ardous chromium waste constituted “ab-
normally dangerous activity,” as required
to hold manufacturer’s successor-in-inter-
est strictly liable to lessee of building on
site under New Jersey law; waste disposal
posed high risk of harm to lessee, there
was strong likelihood that degree of harm
from site’s contamination would be great,
risks posed by disposal could not be elimi-
nated by exercise of reasonable care, dis-
posal was neither matter of common usage
nor appropriate to place where it was car-
ried on, and waste disposed of at site had
no redeeming qualities.

14. Negligence €462

Lessee of building on site contaminat-
ed by chromium waste demonstrated that
it was harmed by chromium manufactur-
er’'s abnormally dangerous activity of
waste disposal, as required to hold manu-
facturer’s successor-in-interest strictly lia-
ble to lessee under New Jersey law; lessee
was required to demolish building and dis-
pose of chromium-contaminated soil, and
sustained legal fees, lost rents, and loss of
ability to sell or develop property.

263 FEDERAL SUPPLEMENT, 2d SERIES

15. Negligence &=554(1)

Plaintiff’s “assumption of risk,” as
may obviate defendant’s alleged negli-
gence, requires that plaintiff knowingly
and voluntarily encounter risk.

See publication Words and Phras-
es for other judicial constructions
and definitions.

16. Negligence ¢=554(1)

For plaintiff’s assumption of risk to be
“voluntary and knowing,” as may obviate
defendant’s alleged negligence, plaintiff
must be shown to understand and appreci-
ate risk.

See publication Words and Phras-
es for other judicial constructions
and definitions.

17. Negligence &=554(1)

In determining whether plaintiff’s as-
sumption of risk was “voluntary and know-
ing,” as may obviate defendant’s alleged
negligence, court must apply subjective
test, examining what particular plaintiff in
fact sees, knows, understands and appreci-
ates.

18. Negligence ¢=1314

Lessee of building on site contaminat-
ed by chromium waste did not assume risk
of contamination when it acquired proper-
ty, as required to absolve strict liability of
chromium manufacturer’s successor-in-in-
terest under New Jersey law for waste
disposal, since lessee did not knowingly
and voluntarily encounter such risk; lessee
did not have actual knowledge of chromi-
um contamination at time of lease, did not
learn of contamination until subsequent
year, and then fully cooperated with state
agency by fencing property, conducting en-
vironmental investigation, and taking steps
to identify party actually responsible for
contamination.

19. Limitation of Actions &=55(6)

Abnormally dangerous activities at-
tributable to manufacturer’s successor-in-
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interest, pertaining to on-site chromium
waste contamination, constituted “continu-
ing torts,” and thus New Jersey statute of
limitations pertaining to strict liability
claim by lessee of building on site did not
begin to accrue; presence of waste on les-
see’s property would have continued to
cause harm until its removal or legal
abatement. N.J.S.A. 2A:14-1.

20. Federal Courts €415

Awards of prejudgment interest are
governed by law of forum state.

21. Interest €=39(2.6)

Under New Jersey law, prejudgment
interest begins to accrue from date on
which damaged party loses use of its
funds. N.J.R. 4:42-11.

22. Environmental Law €438

To prevail on cost recovery claim un-
der Comprehensive Environmental Re-
sponse, Compensation, and Liability Act
(CERCLA), plaintiff must show that: (1)
property at issue is CERCLA “facility”;
(2) there has been “release” of “hazardous
substance”; (3) defendant falls within at
least one category of “covered persons”
defined in CERCLA; (4) costs sought by
plaintiff constitute recoverable “costs of
response”; and (5) plaintiff is not itself
liable party under CERCLA. Compre-
hensive Environmental Response, Com-
pensation, and Liability Act of 1980,
§ 107(a), 42 U.S.C.A. § 9607(a).

23. Environmental Law &=445(1)

Successor-in-interest to  chromium
manufacturer was “covered person” under
Comprehensive Environmental Response,
Compensation, and Liability Act (CERC-
LA), as required to hold successor liable in
CERCLA cost recovery action for activi-
ties pertaining to on-site chromium waste
contamination; manufacturer owned dis-
posal site during time that it was actively
disposing of waste, arranged for waste dis-

posal, and transported waste to site
through above-ground conveyor. Compre-
hensive Environmental Response, Com-
pensation, and Liability Act of 1980,
§ 107(a), 42 U.S.C.A. § 9607(a).

24. Environmental Law &=445(1)

Any party who owned facility at time
hazardous substances were being “dis-
posed” on property is strictly liable for
response costs under Comprehensive En-
vironmental Response, Compensation, and
Liability Act (CERCLA). Comprehensive
Environmental Response, Compensation,
and Liability Act of 1980, § 107(a)(2), 42
U.S.C.A. § 9607(a)(2).

25. Environmental Law &=445(1)

Section of Comprehensive Environ-
mental Response, Compensation, and Lia-
bility Act (CERCLA) imposing strict liabil-
ity on “any person who accepts or accepted
any hazardous substances for transport to
disposal or treatment facilities” encom-
passes any person who has caused hazard-
ous substance to be transported to disposal
gite. Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of
1980, § 107(a)(4), 42 U.S.C.A. § 9607(a)4).

26. Environmental Law €446

Lessee of building on site contami-
nated by chromium waste incurred re-
coverable costs of response under Com-
prehensive  Environmental  Response,
Compensation, and Liability Act (CERC-
LA), as required to hold successor-in-in-
terest to chromium manufacturer liable
in CERCLA cost recovery action for ac-
tivities attributable to contamination; les-
see fenced site and took other security
measures to protect unsuspecting mem-
bers of public, and paid portion of cost
for interim remedial measures. Compre-
hensive Environmental Response, Com-
pensation, and Liability Act of 1980,
§§ 10123, 25), 107(a), 42 US.C.A.
§§ 9601(23, 25), 9607(a).
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27. Environmental Law &=444, 445(1)

Lessee of building on site contaminat-
ed by chromium waste qualified for “third
party” defense to liability under Compre-
hensive Environmental Response, Com-
pensation, and Liability Act (CERCLA),
and thus was entitled to bring cost recov-
ery action against successor-in-interest to
chromium manufacturer, since manufac-
turer was solely responsible for dumping
of waste at site, and lessee exercised requi-
site due care with regard to waste by
cooperating with state environmental
agency in its attempts to compel successor
to conduct investigation and remediation of
property. Comprehensive Knvironmental
Response, Compensation, and Liability Act
of 1980, § 107(b)3), 42 U.S.CA.
§ 9607(b)(3).

28. Environmental Law €446

Lessee of building on site contaminat-
ed by chromium waste demonstrated that
successor-in-interest to chromium manu-
facturer was liable in cost recovery action
brought under Comprehensive Environ-
mental Response, Compensation, and Lia-
bility Act (CERCLA), and thus also was
entitled to recover future response costs
under CERCLA. Comprehensive Envi-
ronmental Response, Compensation, and
Liability Act of 1980, §§ 107(a), 113(g)(2),
42 U.S.C.A. §§ 9607(a), 9613(g)(2).

29. Environmental Law ¢=445(1), 446

Lessee of building on site contaminat-
ed by chromium waste demonstrated that
successor-in-interest to manufacturer was
responsible for hazardous substances dis-
charged at site, as required to hold succes-
sor liable for lessee’s present and future
cleanup and removal costs under New Jer-
sey Spill Act; there was undisputed evi-
dence that manufacturer had dumped ap-
proximately one million tons of chromium
waste at site, and that lessee incurred
recoverable costs by installing security
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fencing around site, paying for disposal of
chromium-contaminated soil, and paying
portion of cost for interim remedial mea-
sures. N.J.S.A. 58:10-23.11.

30. Environmental Law €444, 445(1)

Lessee of building on site contaminat-
ed by chromium waste qualified for “inno-
cent purchaser” defense to liability under
New Jersey Spill Act, and thus was enti-
tled to bring action against successor-in-
interest to chromium manufacturer for
present and future cleanup and removal
costs, since lessee did not know and had no
reason to know that any hazardous sub-
stance had been discharged at property,
did not discharge chromium waste, was not
in any way responsible for waste, was not
corporate successor to discharger, and ful-
ly cooperated with state environmental
agency upon discovery of waste. N.J.S.A.
58:10-23.11.

31. Environmental Law ¢=445(1), 447

Lessee of building on site contaminat-
ed by chromium waste qualified for “inno-
cent purchaser” defense to liability under
New Jersey Spill Act (NJSA), and thus
would not be liable for contribution to suc-
cessor-in-interest of chromium manufac-
turer that discharged waste, stemming
from claims brought under NJSA against
successor by other parties; lessee did not
discharge waste at issue, did not know and
had no reason to know of discharge prior
to acquiring site, and provided timely no-
tice to state environmental agency upon
learning of discharge. N.J.S.A. 58:10-
23.11g.d.(5).

32. Environmental Law €439
Successor-in-interest to  chromium
manufacturer failed to conduct cleanup of
chromium contamination at leased proper-
ty to mandatory New Jersey “residential”
level, and thus breached contractual obli-
gation to lessee of building on site under
license agreement requiring successor to
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fully and completely comply with all appli-
cable state laws, rules and regulations in
exercise of property remediation effort and
cleanup of chromium contamination.
N.J.S.A. 58:10B-12, 58:10B-13.

33. Limitation of Actions €95(7)

Negligence claim brought by lessee of
building on site contaminated by chromium
waste against successor-in-interest to chro-
mium manufacturer, stemming from suc-
cessor’s alleged failure to warn lessee of
contamination, began to accrue at time
lessee learned of contamination, more than
fifteen years prior to date claim was filed,
and thus was time-barred under New Jer-
sey statute of limitations. N.J.S.A. 2A:14-
1.

34. Environmental Law ¢=447

Successor-in-interest to  chromium
manufacturer who sought -contribution
from lessee of building on site contaminat-
ed by chromium waste failed to establish
substantive cross-claims against lessee un-
der Resource Conservation and Recovery
Act (RCRA), Comprehensive Environmen-
tal Response, Compensation, and Liability
Act (CERCLA) and New Jersey Spill Act,
and thus could not maintain contribution
cross-claim under New Jersey Joint Tort-
feasors Contribution Law. Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act of 1980, 107(a), 42
U.S.C.A. § 9607(a); Solid Waste Disposal
Act, § 7002(a)(1)(b), 42 U.S.C.A.
§ 6972(a)(1)(b); N.J.S.A. 2A:53A-3, 58:10—
23.11.

35. Contribution €29(5)

Contribution claimant under New Jer-
sey Joint Tortfeasors Contribution Law
must allege and prove that party against
whom he makes claim is “joint tortfeasor”
within meaning of statute. N.J.S.A.
2A:53A-3.

36. Indemnity =61

Under New Jersey law, party is enti-
tled to common law indemnification where
its liability is entirely constructive, vicari-
ous, and not based on any fault of its own.

37. Indemnity =68

In action brought under Resource
Conservation and Recovery Act (RCRA)
by non-profit community organization,
stemming from chromium contamination
on former manufacturing site, any liability
on part of lessee of building on site was
entirely constructive, vicarious, and not
based on any fault of its own, and thus
lessee was entitled to indemnification un-
der New Jersey law from organization’s

claims. Solid Waste Disposal Act,

§ 7002(a)(1)(b), 42 U.S.C.A.

§ 6972(2)(1)(b).

38. Contribution €=5(6.1)
Successor-in-interest to  chromium

manufacturer against whom action was
brought, stemming from contamination on
former manufacturing site, was sole tort-
feasor in action, and thus lessee of building
on site, also named as defendant in action,
could not maintain contribution cross-claim
against successor under New Jersey Joint
Tortfeasors Contribution Law. N.J.S.A.
2A:53A-3.

39. Injunction <=9

When determining whether perma-
nent injunction should issue, court must
consider: (1) success on merits; (2) possibil-
ity of irreparable harm to movant if injunc-
tion is denied; (3) potential harm to non-
moving party; and (4) public interest.

40. Environmental Law €700
Non-profit community organization
that brought action under Resource Con-
servation and Recovery Act (RCRA)
against successor-in-interest to chromium
manufacturer, stemming from contamina-
tion on former manufacturing site, suc-
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ceeded on merits of claims against succes-
sor, demonstrated that irreparable harm
to public and environment would ensue if
injunction were not granted, and showed
that economic harm to successor from re-
quirement that it fund permanent remedy
for site did not outweigh interests of public
in prompt cleanup of site, and thus perma-
nent injunctive relief against successor,
mandating remediation and cleanup of site
and reimbursement of previously incurred
costs, would be properly granted. Solid
Waste Disposal Act, § 7002(a), 42 U.S.C.A.
§ 6972(a).

Robert G. Torricelli Rosemont, NJ,
Rosemont Associates, LLC, pro se.

Bruce J. Terris, Kathleen L. Millian,
Steven J. German, Terris, Pravlik, and
Millian, LLP, Washington, DC, Edward
Lloyd, South Orange, N.J, for plaintiff.

Jeffrey Bruce Gracer, David W. Field,
Lowenstein, Sandler, PC, Roseland, NJ,
Timothy S. Haley, Montelair, N.J, William
F. Mueller, Clemente, Mueller & Tobia,
P.A., Morristown, NJ, for defendant/cross-
claimant/cross-defendant.

John Michael Agnello, Carella, Byrne,
Bain, Gilfillan, Cecchi, Stewart & Olstein,
Roseland, NJ, Christopher H. Marraro,
William F. Hughes, Wallace, King, Marra-
ro & Branson, PLLC, Washington, DC, for
defendant/cross-claimant/cross-defen-
dant/third-party plaintiff.

AMENDED OPINION

CAVANAUGH, District Judge.

This is an action brought by Plaintiffs,
Interfaith Community Organization (I1CO),
Lawrence Baker, Martha Webb Herring,
Martha Webb, Reverend Winston Clark
and Margarita Navis against Defendants,
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Honeywell International, Inc. (Honeywell),
Roned Realty of Jersey City, Inc. (Roned)
and W.R. Grace & Co., ECARG, Inc. and
W.R. Grace, Ltd. (the Grace Defendants or
Grace), seeking declaratory and injunctive
relief mandating the cleanup of environ-
mental contamination at Study Area No. 7
(the Site), located in Jersey City, New
Jersey. There are also various cross
claims by and between Defendants.

The parties tried this matter before me
without the benefit of a jury on January
14, 15, 16, 21, 22, 23, 27, 28, 29, and 30, and
February 3, 4, 5, 6, and 11 of 2003. This
Court is asked to decide several issues.
First, does the Site in question present an
imminent and substantial endangerment to
health or the environment under 42 U.S.C.
6972(a)(1)(B); if so, what steps must be
taken to remediate this danger; and, per-
haps most importantly, which party is re-
sponsible for the remediation.

I find that the Site in question does
present an imminent and substantial en-
dangerment to health or the environment;
the appropriate remediation or cleanup en-
tails the excavation, removal, and treat-
ment of the hazardous waste and then
restoration of the Site with clean fill; and
the party responsible for the remediation
and associated costs of same is Honeywell
International, Inc.

These and other issues will be dealt with
in greater detail below, as it is now incum-
bent upon me to make Findings of Fact
and Conclusions of Law pursuant to Fed.
R.Civ.P.52(a).

FACTUAL FINDINGS REGARDING
THE SITE (STUDY AREA 7)

The Site, known by the New Jersey
Department of Environmental Protection
(NJDEP) as Study Area 7 of the Hudson
County Chromium sites, consists of three
contiguous properties: Site 115 (the
Roosevelt Drive-In Site), Site 120 (the

TIERRA-B-012217



INTERFAITH COMMUNITY ORG. v. HONEYWELL INTERN.

803

Cite as 263 F.Supp.2d 796 (D.N.J. 2003)

Furniture Depot, formerly Trader Horn)
and Site 157 (formerly the Clean Machine
Car Wash). The Site is located on Route
440 in Jersey City, Hudson County, New
Jersey, adjacent to the Hackensack River
(Block 1290.A, Lots 14D, 14H and 14J).
The three properties consist of approxi-
mately thirty-four acres with Site 115
making up approximately thirty-one of
those acres. The area surrounding the
Site consists of commercial and industrial
facilities and a residential development.
Presently, the Roosevelt Drive-in and
Clean Machine Car Wash sites are owned
by ECARG, Inec., and the Trader Horn
Site is owned by Roned Realty of Jersey
City, Inc.

The parties have stipulated that the Site
is a “facility” as that term is defined in
CERCLA § 101(9), 42 U.S.C. § 9601(9)
and N.J.A.C. § T:1E-1.6.

From approximately 1895 to 1954, Mutu-
al Chemical Company of America owned
and operated a chromate production facili-
ty located across Route 440 (formerly the
Morris Canal) from the Site. Until its close
in 1954, this facility extracted chromium
from chromium ores to produce chromate
chemicals. This process generated chro-
mium bearing waste or chromium ore pro-
cessing residue which will hereinafter be
referred to as COPR. Mutual acquired the
property across Route 440 from its Jersey
City facility for the purpose of disposing
large amounts of COPR. This disposal of
COPR by Mutual through a pipeline creat-
ed a land mass from what was tidal wet-
lands. During this processing time period,
Mutual generated and transported approx-
imately one million tons of chromium con-
taminated COPR to the Site. The COPR is
approximately fifteen to twenty feet deep,
covers the entire Site and still remains at
the Site today.

Approximately  twenty-five  percent
(25%) to thirty-three per cent (33%) of the

chromium in the COPR is in the form of
highly toxic hexavalent chromium. As will
be discussed in great detail below and as
was testified to by numerous medical and
scientific experts, hexavalent chromium is
a known carcinogen, and depending on
one’s exposure, will cause a number of
health related maladies, as well as environ-
mental problems.

THE PARTIES

Interfaith is a not for profit corporation
incorporated under the laws of the State of
New Jersey. The remaining individual
Plaintiffs, Baker, Herring, Webb, Clarke
and Navis, are concerned citizens living
near the Site.

Honeywell is incorporated under the
laws of the State of Delaware. Honeywell
is the corporate successor to Mutual
Chemical Company of America and Allied
Signal, Inc., Allied Chemical & Dye Corpo-
ration, Allied Chemical Corporation, Allied
Corporation, and is therefore liable for any
and all acts, omissions, debts and liabilities
of Mutual and Allied related to or arising
out of the chromium contamination at the
Site. The Allied Corporation and Honey-
well International, Inc. will be referred to
herein as Honeywell.

Defendant Roned Realty of Jersey City,
Ine. owns the portion of the Roosevelt
Drive-In Site No. 120 and designated as
Lot 14D in Tax Block 1290A, Jersey City,
Hudson County, New Jersey. In August,
1960, Amy Joy Realty transferred Site 120
to Hestor Realty Corporation. After a
series of real estate transfers over the
years, Site 120 came to be owned by
Roned Realty in November, 1977. Roned
is a corporation formed under the laws of
the State of New Jersey and is the present
owner of the Trader Horn property, alter-
natively known as Site 120 which compris-
es approximately three acres of the Study
Area 7 Site.
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Mutual, a subsidiary of Allied Signal,
which ultimately merged with and became
Honeywell, owned and operated the chro-
mium chemical production facility across
from the Site from 1895 to 1954. In or
about 1954, Allied Chemical & Dye Corpo-
ration (later Allied Signal) acquired Mutu-
al and sold the Site to Amy Joy Realty
Corporation for the construction of a
drive-in movie theater. The drive-in was
completed in 1955.

In 1965, Amy Joy Realty Corporation
subdivided the Site and leased a portion to
Goodrich Associates for the construction of
a commercial building. Diana Stores Cor-
poration later joined this lease. Diana
Stores Corporation merged into Daylin,
Inc. in 1969. Daylin in turn was acquired
in 1979 by W.R. Grace & Co. and W.R.
Grace, Ltd. W.R. Grace, Inc. is a corpora-
tion formed under the laws of the State of
Connecticut and W.R. Grace, Ltd. is a
direct subsidiary of W.R. Grace, Inc. with
a registered office in London, England.

In 1981, Daylin acquired two parcels of
land constituting the largest portion of
Study Area 7 (the Site). At that time,
W.R. Grace & Co. and W.R. Grace, Ltd.
were the sole stockholders of Daylin. In
1982, Daylin changed its name to the
Grace Retail Corporation. In November,
1986 the Channel Acquisition Company
(Channel) acquired Grace Retail/Daylin
and pursuant to a letter agreement, Grace
Retail was to distribute some of its assets,
including its portion of the Site, to
ECARG, Inc., a New Jersey corporation
and a subsidiary of W.R. Grace & Co.
formed in 1975. ECARG presently holds
formal title to the Roosevelt Drive-In and
Clean Machine Car Wash Sites, Lots 14H
and 14J, which comprise approximately
thirty-one acres at the Site.

I find Honeywell is the successor to the
company (Mutual) which actually deposited
the contaminated material at the Site, and
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Grace and Roned are the present owners
of properties which comprise the Site.

THE COMPLAINT AND
CROSSCLAIMS

Plaintiffs filed their Complaint on May
3, 1995. The Complaint was amended on
August 2, 1995. In Count One of the
Amended Complaint Plaintiffs allege De-
fendants violated § 7002(a)(1)(B) of the
Resource Conservation and Recovery Act
(RCRA), 42 U.S.C. § 6972(a)(1)(B), due to
the fact that the chromium bearing waste
at the Site may present an imminent and
substantial endangerment to health or the
environment. The remaining counts of
Plaintiffs’ Amended Complaint have been
dismissed.

On or about May 17, 1996, Roned filed
an Answer to the Amended Complaint
along with various crossclaims. On Janu-
ary 3, 1997, Roned amended its cross-
claims.

The Grace Defendants filed their Third
Amended Crossclaims on October 4, 2000,
seeking relief against Honeywell under
RCRA, CERCLA, the New Jersey Spill
Compensation and Control Act and Com-
mon Law and other declaratory relief.
Honeywell has also asserted crossclaims
against Roned and Grace seeking relief
under RCRA, contribution under CERC-
LA, the New Jersey Spill Act and the New
Jersey Joint Tortfeasors Contribution Law
and other declaratory relief.

Shortly before trial, the Court was in-
formed that Roned had settled its claims
with Honeywell. As a result, Roned chose
not to appear and took no part in the trial.
Plaintiffs’ claims against Roned however,
remain viable.

While the form of Order pertaining to
Honeywell’s and Roned’s settlement re-
mains unsigned, the Court holds that the
settlement has occurred and therefore will

TIERRA-B-012219



INTERFAITH COMMUNITY ORG. v. HONEYWELL INTERN.

805

Cite as 263 F.Supp.2d 796 (D.N.J. 2003)

treat Roned as a settling party as to its
Co-Defendant Honeywell only.

Appropriate and timely pre-suit notice
of claims under RCRA and the Clean Wa-
ter Act were served and filed by the par-
ties.

THE TRIAL

The following is a listing of the wit-
nesses who testified at trial, a brief sum-
mary of the subject matter of their testi-
mony and a brief description of their
backgrounds or qualifications. In addi-
tion, I include my impression as to the
credibility of each witness and the weight
to be afforded their testimony.

Plaintiffs’ Witnesses:

Benjamin I. Ross, Ph.D. was offered by
Plaintiffs and qualified as an expert in the
area of groundwater and soil contamina-
tion. Dr. Ross holds a Bachelor of Science
Degree in Physics from Harvard Universi-
ty and a Ph.D. in Physics from Massachu-
setts Institute of Technology. In addition,
he has over twenty-five years of consulting
experience in hydro-geology, ground water
and soil contamination. Dr. Ross was a
knowledgeable witness who testified in a
coherent and forthright manner. 1 found
him to be credible.

Cheryl R. Montgomery, Ph.D. was quali-
fied as an expert in the areas of human
health and ecological risk assessment. Dr.
Montgomery holds a Bachelor of Science
Degree and an Advanced Bachelor of Sci-
ence Degree in Chemistry from McMaster
University in Canada and a Ph.D. in Physi-
cal Organic Chemistry from the University
of Guelph, Ontario, Canada. She is a prin-
cipal and owner of Montgomery & Associ-
ates which provides strategic planning,
oversight management, coordination and
scientific technical support for projects in-
volving hazardous waste, site risk assess-
ments and pesticide product registration.

Most of her work involves risk assessment
at hazardous waste sites.

This witness visited the Site and while
she did not test or autopsy any animals,
she did come to the conclusion that the
amount of chromium at the Site greatly
exceeded appropriate NJDEP Standards.
She felt the ecosystem at the Site was at
risk, which included organisms, plants, ani-
mals and birds, as well as people. She
testified that the COPR or COPR soil
could not support life or growth due to the
high content of chromium. I found this
witness to be very credible and knowledge-
able. 1 therefore gave significant weight
to her testimony as forthright and honest.

Mr. William Sheehan was offered as the
Riverkeeper for the Hackensack River and
the Executive Director of Hackensack Riv-
erkeeper, Inc. Hackensack Riverkeeper,
Inc. is a non-profit public interest organi-
zation whose mission is to protect, pre-
serve and restore the natural living and
recreational resources of the Hackensack
River. This gentleman was very knowl-
edgeable and had a great deal of experi-
ence with wildlife and the river itself.
While I found Mr. Sheehan to be an honest
and credible witness, I do not believe his
testimony added much to the trial or did
much to assist the Court in reaching a
determination.

Bruce Bell, Ph.D. was qualified as an
expert in the field of environmental engi-
neering. Dr. Bell holds a Bachelor of
Science and Masters Degree in Civil Engi-
neering and a Ph.D. in Environmental En-
gineering from New York University. He
is a licensed professional engineer in New
York and New Jersey and a Diplomat of
the American Academy of Environmental
Engineers. He has also taught and pub-
lished numerous articles in the field. Dr.
Bell’s testimony dealt mainly with the on-
going source of hexavalent chrome in the
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sediment of the Hackensack River and its
effects.

I found this witness to be knowledgeable
and credible and therefore gave his testi-
mony due consideration.

Plaintiff, Reverend Winston Clarke was
offered as a fact witness. Rev. Clarke has
resided at a condominium in the Society
Hill Residential Development which is ap-
proximately one-quarter mile south of the
Site. Presently, there are approximately
1,200 condominium units in the first phase
of the Society Hill Residential Develop-
ment and an additional 400 residential
units are approved and under construction.
The Hackensack River is only a few hun-
dred feet from his home and borders on
the Society Hill Residential Development
where he has lived for ten years. Rev.
Clarke was a credible witness.

Witnesses called by the Grace Defen-
dants:

Elizabeth Anderson, Ph.D. was offered
by Defendant Grace as an expert in the
areas of human health and ecological risk
assessments. Dr. Anderson holds a Bach-
elor of Science Degree in Chemistry from
William & Mary College, a Masters De-
gree in Organic Chemistry from the Uni-
versity of Virginia and a Ph.D. in Organic
Chemistry from American University. Dr.
Anderson is the founder of the EPA’s Car-
cinogen Assessment Group and oversaw
the EPA’s internal committee that wrote
the first risk assessment and risk manage-
ment guidelines for the EPA which were
adopted in 1976. Dr. Anderson also had
overall responsibility for the EPA’s first
health risk assessment on chromium which
was published in or about 1984. Dr.
Anderson has served on numerous peer
review committees for the federal govern-
ment and various state and international
organizations, including the National Acad-
emy of Sciences, the U.S. Department of
Agriculture, the Los Alamos National Lab-
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oratory and the Committee to Advise the
New Jersey DEP Commissioner. Dr.
Anderson testified that there is a clear link
between hexavalent chromium in humans
and cancer as well as a variety of other
medical problems which produce adverse
effects on the DNA, create reproduction
problems and cause respiratory and lung
problems, as well as contact dermatitis. It
was this witness’s opinion that there can
be no viable future use for this Site in its
present condition. Any use would expose
people to unacceptable health risks.

It is my assessment that Dr. Anderson
was forthright and knowledgeable as well
as credible and I therefore gave her testi-
mony substantial weight.

Peter M. Chapman, Ph.D. was qualified
as an expert in the fields of ecological risk
assessments and sediment contamination.
Dr. Chapman received a BSC in Marine
Biology, a Masters Degree in Biological
Oceanography and a Ph.D. in Benthic
Ecology from the University of Victoria,
British Columbia, Canada. He is em-
ployed by EVS Environmental Consultants
as a Senior Scientist and has served as an
Adjunct Professor at the University of Illi-
nois. Dr. Chapman is presently retained
by Environmental Canada (the Canadian
equivalent of the EPA) to assist in deter-
mining the toxicity and characterization of
all substances being used in commerce in
Canada.

Dr. Chapman performed tests on sam-
ples at the Site and found chromium con-
tamination of the sediment of the River.
The tests revealed high toxicity which
killed many of the amphipods. All stations
tested closest to the Site showed toxicity
and high mortality rates. He also felt
certain samples taken from the swales lo-
cated on the property and water coming
off the swales were toxic to rainbow trout
and other fish.
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I found this witness to be knowledgeable
and credible and therefore gave substan-
tial weight to his testimony.

Ronald L. Schmiermund, Ph.D. was
qualified as an expert in the areas of geo-
chemistry and heaving (discussed in great-
er detail below). Dr. Schmiermund re-
ceived his Bachelor of Science and Masters
Degrees in Geo—Chemistry from Pennsyl-
vania State University and a Ph.D. in Geo-
Chemistry from the Colorado School of
Mines. This witness discussed the heav-
ing phenomena and opined that if the
COPR remains on the property, heaving
will continue to occur indefinitely. The
Court found that Dr. Schmiermund was a
knowledgeable and believable witness.

Julio Valera, Ph.D. was qualified as an
expert in the field of geo-technical engi-
neering and heaving. Dr. Valera received
a Bachelor of Science Degree in Civil En-
gineering and a Masters Degree in Geo—
Technical Engineering from the University
of Notre Dame and a Ph.D. in Geo-Techni-
cal Engineering from the University of
California at Berkeley. Dr. Valera is a
licensed professional engineer in California
and Colorado. He presently works for
Valera Consultants performing geo-techni-
cal engineering and earthquake engineer-
ing consulting. Dr. Valera testified re-
garding the heaving phenomenon which is
the movement and swelling of the ground
upward and settling downward. Due to
the instability of the ground caused by
heaving, this witness is of the opinion that
no buildings or structures can safely be
built on this Site without remediation.

I was impressed with this witness and
gave his testimony great weight.

Donald V. Belsito, M.D. qualified as an
expert in the area of dermatology with
specialized knowledge in the fields of aller-
gic contact dermatitis and pathophysiolo-

gy.

Dr. Belsito received a Bachelor of Sci-
ence Degree in Biology and Chemistry
from Georgetown University and a Medi-
cal Degree from Cornell Medical College.
He also received a Masters Degree in
Business Administration from the Univer-
sity of Canada. He completed a residen-
cy in Internal Medicine at Case Western
Reserve University and a three-year der-
matology residency and fellowship in Der-
matologic Immunology at New York Uni-
versity. Dr. Belsito is Board Certified in
Internal Medicine, Dermatology and Der-
matologic Immunology. He is a professor
at the University of Kansas Medical
School and is presently on the staff at the
University of Kansas Hospital and the
Kansas VA Hospital. In addition, Dr.
Belsito maintains a private medical prac-
tice in dermatology and sees approximate-
ly one hundred and fifty patients per
week. He has treated approximately fifty
patients for skin disorders as a result of
exposure to chromium over the past eight
years.

After reviewing the Site, it is Dr. Belsi-
to’s opinion that the Site is a present dan-
ger to residents, workers and trespassers
due to the high chromium and pH levels
present. As a result, those who came or
come in contact with the Site would in all
likelihood contract skin problems including
dermatitis, chromium ulcers and possibly
nasal septum perforations. The severity
of the condition would depend upon the
exposure.

I found Dr. Belsito to be both knowl-
edgeable and credible and I therefore gave
his testimony significant weight.

Andrew O. Dawis, Ph.D. was qualified as
an expert in the areas of geo-chemistry,
hydro-geology and the fate and transport
of contaminants in soil, groundwater and
surface water. Dr. Davis holds a Bachelor
of Science Degree in Aquatic Biology from
Liverpool Polytechnic Institute, a Masters
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Degree in Environmental Science from the
University of Virginia and a Ph.D. in Geol-
ogy from the University of Colorado. He
is presently employed by Geomega, an en-
vironmental consulting company in Boul-
der, Colorado as Vice President and Di-
rector of Geo-chemistry. For over twenty
years he has studied the fate and transport
of organic and inorganic compounds, pri-
marily at RCRA and CERCLA sites.

Through testing at the Site, he found
high concentrations of hexavalent chromi-
um at the Site exceeding New Jersey DEP
standards. I found this witness to be both
credible and believable and therefore gave
his testimony great weight.

Grace called Mr. James Wong who is
presently the Director of Global Due Dili-
gence for Honeywell. Mr. Wong was of-
fered as a fact withess employed by
Honeywell as being most familiar with the
Site on behalf of Honeywell. Mr. Wong
received a Chemical Engineering Degree
from Worchester Polytechnic Institute in
1974 and a Masters Degree in Environ-
mental Engineering from Drexel Universi-
ty in 1981. He began working for Allied in
1977 and over the years received numer-
ous promotions which included the posi-
tions of Project Engineer regarding the
disposal of hazardous waste, Corporate Su-
pervisor of Hazardous Waste Control
which dealt with superfund sites for Allied,
and Corporate Manager for Hazardous
Waste Control and Manager/Site Remedia-
tion for Allied. This witness is most famil-
iar with the health issues and heaving at
the Site on behalf of Honeywell.

I found this withess to be less than
candid. On occasion he would not answer
questions directly and sometimes offered
answers to questions that were not neces-
sarily responsive to the question asked.
Mr. Wong was definitely a partisan wit-
ness on behalf of Honeywell. His testimo-
ny was given diminished weight.

263 FEDERAL SUPPLEMENT, 2d SERIES

The Grace Defendants next called Ms.
Polly Newbold as a fact witness. Ms.
Newbold has been employed by Trillium,
Inc., as a Quality Assessment Manager for
approximately fifteen years. Trillium,
Inc., is an environmental consulting com-
pany that specializes in environmental con-
tamination. Ms. Newbold took environ-
mental samples at the Site which were
sent along to a laboratory for testing. Ba-
sically, Ms. Newbold was called for the
purposes of creating a chain of possession
between the samples taken and having
them sent to the laboratory for testing.
The Court was satisfied her testimony was
credible.

The next witness called was M». Harry
Pierson. Mr. Pierson holds a Bachelor of
Science Degree from Temple University
and a Law Degree from New York Univer-
sity. He is a member of the New York
Bar and a Licensed Real Estate Broker in
New York. In or about 1976, Mr. Pierson
became Senior Vice President of Real Es-
tate for W.R. Grace & Co. Retail Group.
Since retiring from W.R. Grace in 1985, he
has served as a consultant to W.R. Grace
& Co. concerning operational issues, in-
cluding the sale of its retail group in 1986.
As a Senior Vice President of the Retail
Group, Mr. Pierson was involved in strate-
gic planning and was an ex officio member
of the real estate committees of the vari-
ous operating retail subsidiaries of W.R.
Grace & Co.

Mr. Pierson was offered as a fact wit-
ness and testified regarding the planning
and expansion of Grace properties. It was
Mr. Pierson’s testimony that he or Grace
had no way of knowing the extent of the
contamination at the Site since that did not
fall within his area of expertise nor was it
a problem that he would deal with as
Senior Vice President of Real Estate.
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Mr. Pierson is an elderly gentleman who
I felt was a very credible and believable
withess. There were occasions when he
had a slight memory failure, but I attrib-
uted that more to his age and the passing
years than anything else. Recognizing his
many years of affiliation with Grace, 1
found him to be believable.

Mpr. Richard Kantor was offered as an
expert in the fields of real estate develop-
ment and real estate financing. Mr. Kan-
tor holds a Bachelor of Science Degree in
Engineering from Purdue University. He
is President of Miller Construction Compa-
ny, a developer and general contractor in
Jersey City, New Jersey for over thirty
years. It was Mr. Kantor’s testimony that
a prudent builder would neither purchase
nor invest in this Site without some form
of remediation and that a prudent lender
would not want to lend on a property such
as this due to the cleanup uncertainties.
Mr. Kantor was a credible witness.

Grace next called Mr. Phillip Coop who
qualified as an expert on the standard and
practice regarding pre-acquisition environ-
mental site assessments. Mr. Coop holds
a Bachelor of Arts Degree in Science and
History from Harvard and is a Certified
Hazardous Materials Manager. He is
President of Ensafe, Inc., an environmen-
tal consulting firm which performs a full
range of environmental consulting and en-
gineering services including environmental
site assessment, environmental investiga-
tion and environmental remediation and
compliance. Mr. Coop has performed hun-
dreds of site assessments throughout the
United States and internationally for most
types of property, including a great many
for the retail department store industry.
It is Mr. Coop’s testimony that pre-acqui-
sition assessments were not being done in
1981 due to the fact that there was a very
low consciousness of environmental liabili-
ty at that time. Accordingly, it is Mr.

Coop’s view that neither Daylin nor Grace
would have or should have done much in
the way of due diligence or site assessment
in 1981 due to the lack of standards.

I found Mr. Coop’s testimony to be cred-
ible.

Max Costa, Ph.D. was qualified as an
expert in the area of toxicology of chromi-
um, including the ecarcinogenic and muta-
genic effects of chromium. Dr. Costa re-
ceived a Bachelor of Science Degree in
Biology from Georgetown University and a
Ph.D. in Pharmacology and Biochemistry
from the University of Arizona. He is a
Professor and Chairman of the Depart-
ment of Environmental Medicine at New
York University School of Medicine. He
has been a Professor for approximately
twenty-five years and associated with New
York University since 1986. He has pub-
lished numerous articles, many of which
addressed the health effects of chromium
which were peer reviewed. Dr. Costa has
been an advisor to the KPA regarding the
procedure for conducting metal risk as-
sessments, and is currently working under
several grants from the National Institute
of Health to study chromium and nickle
toxicology and carcinogenesis.

I found Dr. Costa to be a most believa-
ble witness. He explained in great detail
how hexavalent chromium enters the cells
of the body and causes damage to the body
through adverse effects on the DNA pro-
tein. He was a credible and qualified wit-
ness and I therefore gave his opinion that
hexavalent chromium is toxic to the envi-
ronment and a carcinogen for people great
weight.

Kirk Brown, Ph.D. was qualified as an
expert in environmental remediation and
heaving as it relates to remediation.

Dr. Brown received a Bachelor of Sci-
ence Degree in Agronomy from Delaware
Valley College, a Masters Degree of Sci-
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ence in Agronomy/Physiology from Cornell
University and a Ph.D. in Agronomy from
the University of Nebraska. Dr. Brown is
a Professor Emeritus at Texas A & M
University where he has taught for thirty-
one years at the graduate and undergradu-
ate levels. His courses include the topics
of soil physics and land disposal of waste
materials including hazardous waste. In
addition to his teaching position, Dr.
Brown is employed by the SI Group in
College Station, Texas where his projects
include site remediation, site investigations
and site permitting of hazardous waste
sites. He has been involved in the remedi-
ation of several hundred contaminated
sites, including a site contaminated with
COPR in Jersey City.

Dr. Brown testified in great detail as to
the various potential methods of remedia-
tion and his ultimate opinion that the only
appropriate remediation for this Site, after
studying numerous possible methods,
would be to excavate the COPR, remove it,
treat it, and bring in new clean fill.

I found Dr. Brown to be most believable
and credible and I therefore afforded his
testimony the greatest weight. Not only
was he a knowledgeable and believable
witness, but the subject of his testimony
was perhaps the most significant in assist-
ing the Court regarding the appropriate
remediation at the Site. Dr. Brown was an
excellent witness.

The next witness called by Grace was
Mr. Akos L. Nagy. Mr. Nagy is employed
by Grace as the Director of Real Estate
since 1995. He is also the President of
Glouster New Community Company, a
land development company owned by
Grace and he is Vice President of ECARG.
Mr. Nagy holds a Bachelor of Arts Degree
in Mathematics from Fairleigh Dickinson
University and a Masters Degree in Busi-
ness Administration from Rutgers.
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Mr. Nagy’s responsibilities at Grace fall
into three categories: (1) management of
W.R. Grace & Co. lease exposure related
to approximately two hundred excess
leased properties, (2) evaluation and max-
imization of the value of W.R. Grace &
Co.’s excess fee owned properties through-
out the world, and (3) assisting W.R. Grace
& Co.’s operating units with various real
estate issues worldwide, including acquisi-
tions and divestments.

This witness has no involvement with
the remediation aspects of the Site in
question, but was merely trying to deter-
mine a way to make the Site usable, valu-
able property.

It was Mr. Nagy’s testimony that there
were few if any brokers or realtors who
actually represented an appropriate buyer
for the property because ECARG insisted
on an indemnity regarding the property
and no one would agree to same due to the
environmental problems that existed. 1
found Mr. Nagy to be a credible witness.

Mr. Hugh McGuire was qualified as a
real estate appraisal expert. Mr. McGuire
is a Licensed Real Estate Broker in the
State of New Jersey and a Licensed Gen-
eral Certified Appraiser in the State of
New Jersey and holds a Certified Tax
Assessors Certificate from New Jersey.
He is the former President of the Hudson
County Assessors Association and the cur-
rent Chairperson of the New Jersey Chap-
ter of the Council of Real Estate. 1 found
Mr. McGuire to be knowledgeable regard-
ing the values of properties and the uses of
properties in Hudson County and especial-
ly Jersey City. Mr. McGuire testified as to
the fair market value of the Site today, as
well as the fair market value in 1981 when
the property was sold from Daylin to
Grace. The Court was impressed with Mr.
McGuire’s testimony and therefore gave it
significant weight.
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The remaining withesses were called by
Defendant Honeywell.

Mr. James Wong was recalled as a fact
withess. My comments and views regard-
ing the credibility of this witness remain
unchanged from that which I stated previ-
ously. Accordingly, I do not afford Mr.
Wong's testimony great weight.

Mr. Peter Deming was qualified as an
expert in the field of soil mechanics and
foundation design. Mr. Deming holds a
Bachelor of Science Degree in Civil Engi-
neering and a Masters Degree in Civil
Engineering specializing in geo-technical
work from the University of Texas. He
also holds a Professional Engineering Li-
cense in the State of New York.

Mr. Deming offered testimony in sup-
port of his view that large commercial
structures could be built at the Site with-
out excavating the Site. He acknowledged
that the type of foundation that would be
needed to support such a structure is
somewhat experimental and that neither
high-rise residential structures (beyond
five floors) nor other multiple residential
structures would be feasible.

I found Mr. Deming’s testimony to be
credible and I found Mr. Deming to be a
knowledgeable witness in his field. I be-
lieve his testimony supported the theory
that due to the heaving phenomenon of the
COPR, construction on the Site is limited
to large commerecial structures rather than
residential.

The next witness called was Mr. Frank
Faranca. Mr. Faranca has worked for the
NJDEP as a Case Manager for the Site
since 1988. He is a Geologist and a Tech-
nical Coordinator responsible for manag-
ing hundreds of contaminated sites, includ-
ing Area No. 7. Mr. Faranca is responsible
for carrying out the provisions of the Ad-
ministrative Consent Order executed by
Honeywell and the NJDEP in June of

1993, which covers, among other things,
the remediation of the Site.

I found Mr. Faranca to be a very believ-
able witness. This witness testified at
great length about the amount of time and
effort that has been spent in attempting to
resolve the problems at the Site and the
lack of cooperation by Honeywell. In re-
sponse to questions posed during cross
examination, this witness clearly testified
that there has been much foot-dragging
and non-cooperation by Honeywell and
that the Site is not much closer to final
remediation now than it was when the
problems were first brought to Honey-
well’s attention twenty years ago. 1 found
Mr. Faranca to be a very credible witness.

Myr. Peter Blanchard was offered as an
expert in the field of property redevelop-
ment and Brownfield redevelopment. Mr.
Blanchard is a real estate broker and prin-
cipal of the Garribaldi Group, well respect-
ed commercial real estate brokers and de-
velopers. It is Mr. Blanchard’s view that
under the present zoning scheme and due
to his site evaluation, the highest and best
use for the property in question would be
retail commercial rather than residential.

Mr. Blanchard was a knowledgeable and
credible witness and his testimony was
given appropriate weight.

Mr. Fred C. Hart was offered as an
environmental due diligence expert.

Mr. Hart obtained a Bachelor of Science
Degree in Civil Engineering from Cornell
University, a Masters Degree in Civil En-
gineering from Stanford University and a
Masters Degree in Business Administra-
tion from the University of Connecticut.
He is a Professional Engineer licensed in
the State of New York. Mr. Hart testified
that in his opinion, Daylin knew or should
have known at the time it purchased the
property that there existed environmental
problems with the Site that would require
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remediation. During direct examination,
the witness was shown various documents
which he believed Daylin and Grace should
have been aware of. These documents
support his view that the purchaser would
be aware of the environmental problems.

I was not impressed with this witness
since I believe the evidence does not nec-
essarily support his view that the docu-
ments he relied upon were ever seen by, or
brought to the attention of representatives
of Daylin or Grace. Accordingly, I afford-
ed this witness’s testimony little weight.

Mr. Anthony J. Wells was qualified as
an expert real estate appraiser.

I found this expert to be well qualified,
knowledgeable and believable. He was of-
fered to rebut the testimony of Mr.
McGuire who I also found credible. Ac-
cordingly, I am faced with two credible
witnesses with differences of opinion. It
should be pointed out further that Mr.
Wells did conduct a commercial analysis of
the property and Mr. McGuire did not.

Mpr. Richard Ninesteel was offered as a
fact witness. He received a Bachelor of
Science Degree in Environmental Kngi-
neering from Pennsylvania State Univer-
sity and he is a Licensed Professional
Engineer in Pennsylvania and Ohio. Mr.
Ninesteel became the Project Manager
for the remedial investigation of the
Honeywell chromium sites in Hudson
County, New Jersey in late 1996. Mr.
Ninesteel discussed the various wells that
were drilled on the Site and the taking of
samples from these wells. While the
Court finds Mr. Ninesteel to be a credible
witness, he did not really offer much at
trial.

Honeywell next offered Eric Rifkin,
Ph.D. as an expert in the fields of human
health and ecological risk assessment. Dr.
Rifkin holds a Bachelor of Arts Degree in

Biological Sciences from Rutgers Universi-
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ty and a Master of Science and Ph.D. in
Zoology from the University of Hawaii
He is presently President of Rifkin & As-
sociates, an environmental consulting firm
focusing on human health and ecological
risk assessment. Rifkin & Associates have
been serving as a consultant to Honeywell
for approximately eleven years during
which time Honeywell has been the source
of 40% or more of Rifkin’s annual income.
Furthermore, Honeywell has been the pri-
mary client of Dr. Rifkin and Rifkin Asso-
ciates for the last seven years. The ma-
jority of Dr. Rifkin’s income has been the
result of his relationship with Honeywell.
As part of his work with Honeywell, Dr.
Rifkin has advocated Honeywell’s position
to the NJDEP, including the preparation
of comment letters and commenting on
drafts of comment letters and also advised
Honeywell on policy positions relating to
risk assessments. Dr. Rifkin has repre-
sented Honeywell in meetings with the
NJDEP regarding the chromium contami-
nation at the Site.

The Court is troubled by Dr. Rifkin’s
testimony in that he alone seems to be at
odds with most or all of the other experts
who have found that the Site is contami-
nated to such a degree that it poses a risk
to health and the environment. Dr. Rifkin
attempts to downplay or minimize the
risks and while he acknowledges that some
remediation is necessary, he believes there
is no significant risk at the present time.

I reject Dr. Rifkin’s testimony and I find
that he has little or no credibility. It is
evident that Dr. Rifkin owes his livelihood
to his ongoing relationship with Honeywell
and I therefore believe his testimony is
unfairly biased in favor of Honeywell.

The final witness offered was Gary R.
Walter, Ph.D. who qualified as an expert
in the area of fate and transport of ground
water contamination. Dr. Walter holds a
Bachelor of Science Degree from the Uni-
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versity of Kansas and a Masters Degree in
Geology from the University of Missouri at
Columbia. He also holds a Ph.D. in Hy-
dro—Geology from the University of Ari-
He is a Licensed Geologist in Ari-
zona, California, Wyoming and Washington
with an expertise in groundwater re-
He is a principal of the South-
west Institute. Basically, this witness tes-
tified regarding technical formulas he used
to determine water flow and concentra-
tions of hexavalent chromium from the
Site. He also discussed the viability of a
permeable reactive barrier wall as a form
of remediation. While I felt Dr. Walter is
a knowledgeable and credible witness, I do
not believe his testimony assisted the
Court when compared to testimony of oth-
ers, more specifically Dr. Brown.

zona.

sources.

No further witnesses were called.

FINDINGS OF FACT

As stated in the introduction, I conduct-
ed a non-jury trial during January and
February of this year (2003). As a result
of the trial, the numerous documents en-
tered into evidence and the many wit-
nesses presented, I make the following
Findings of Fact and Conclusions of Law.

There are a number of facts that are not
in dispute and I therefore will not deal
with them any more than is necessary.
There is no question but that Mutual, for-
merly one of the largest chromium produc-
ing companies in the United States and
perhaps the world, deposited vast amounts
of COPR with significant levels of hexava-
lent chromium at the Site during the first
half of the twentieth century. There is
also ample evidence that Mutual had
knowledge of the health and environmental
risks associated with hexavalent chromium
as early as the 1920’s. During the 20’s,
30’s and 40’s, various articles, memos and
studies were circulated among and be-
tween the officers and managers of Mutu-

al. These documents, which included rec-
ords now maintained by Honeywell, make
it clear that Mutual was aware of the
adverse health effects posed by hexavalent
chromium.

A significant issue to be decided is which
party or parties is or are responsible for
the Site remediation and the significant
costs that will be incurred. Plaintiffs take
the position that each of the Defendants is
liable and therefore each should be respon-
sible to some degree. It is Honeywell's
position that while they acknowledge that
they are liable, as successor to Mutual,
Honeywell believes Grace or its predeces-
sor should also be liable for remediation
since Grace knew or should have known of
the significant contamination problems at
the Site when it was purchased, and by
their actions thereafter as owners.

Grace denies knowledge of the contami-
nation prior to purchasing the Site; claims
to be an innocent purchaser who learned of
the contamination subsequent to the pur-
chase and claims to have fully cooperated
with NJDEP since being notified of the
contamination at the Site. It is their posi-
tion that while they did indeed cooperate
with the authorities and clean up certain
abandoned drums and other debris placed
at the Site by parties unknown, those
cleanup efforts had nothing to do with the
chromium contamination. Grace argues
that the only responsible party is Honey-
well.

HONEYWELL IS LIABLE
UNDER RCRA

Under RCRA, liability can be estab-
lished by meeting the requirements of
§ 7002(a)(1)(b). Liability requires a show-
ing that the Defendant (1) has contributed
to or is contributing to (2) the past or
present handling, storage, treatment,
transportation, or disposal of (3) any solid
or hazardous waste that (4) may present
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an imminent and substantial endanger-
ment to health or the environment.

Honeywell admits that its corporate pre-
decessor, Mutual, transported and deposit-
ed hundreds of thousands of tons of chro-
mium waste at the Site. See Final Pretrial
Order, Stip. 45-77. This Court has found
that Honeywell admits that it is the corpo-
rate successor to Mutual and that it is
liable for any and all acts, omissions, debts
and liabilities of Mutual relating to or aris-
ing out of the chromium contamination at
the Site. I am satisfied that the chromium
contamination of both the soil and ground-
water exceeds the State standards and 1
reject Honeywell’'s arguments contrary
thereto.

The Defendants admit that the chromi-
um waste at the Site is both a “solid
waste” and a “hazardous waste” under
RCRA. See Honeywell’s Second Amended
Crossclaims, Paragraph no. 69, PLEx.
1176,! Paragraph 4. Based on these facts
and admissions, the Court finds that the
chromium at the Site is a solid and a
hazardous waste under RCRA.

The Court recognizes that in order to
show that a solid or hazardous waste may
present an imminent and substantial en-
dangerment, it must be demonstrated that
(1) there is a potential population at risk;
(2) the contaminant is present at levels
above that considered acceptable by the
State; and (3) there is a pathway for cur-
rent and/or future exposure. NJDEP has
determined that (NJDEP December 1988
Directive, PLEx. 409, p. 4 and Attach. 1):

[T]he uncontrolled discharges of hazard-

ous substances from the chromate

chemical production waste at the Sites
listed in Attachment One are within an
area of high population density in the

State of New Jersey and that the risk of

human exposure to chromate chemical

1. “PLEx.” refers to Plaintiffs’ Trial Exhibits in
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production waste at the Sites listed in
Attachment One is ongoing. Chromium
compounds contained in the chromate
chemical production waste are toxic to
humans and include demonstrated hu-
man carcinogens. These conditions cre-
ate a substantial risk of imminent
damage to public health and safety and
imminent and severe damage to the en-
vironment. [emphasis added]
Attachment 1 lists the Site. The Court
gives substantial weight to the finding of
NJDEP that the chromium contamination
at this Site presents an imminent and sub-
stantial endangerment.

The Court finds that chromium contami-
nation is present at the Site in several
media at levels far in excess of the stan-
dards NJDEP set for the Site.

On April 28, 1983, NJDEP notified
Honeywell that the Site was contaminated
with chromium in excess of levels deemed
acceptable by the State. The Court gives
substantial weight to the finding of
NJDEP that chromium is present at levels
that exceed those deemed acceptable by
the State and finds that chromium contam-
ination of soil at the Site greatly exceeds
all of New Jersey’s Soil Clean—Up Criteria
which NJDEP has determined apply at
the Site.

New Jersey law provides that residen-
tial use soil clean-up standards are applica-
ble unless the property owner consents to
a deed restriction on the property, in
which event the non-residential clean-up
standard is applicable. The Grace proper-
ty owners have informed Honeywell and
NJDEP that they do not consent to a deed
restriction on the property. The Roned
property owners also initially refused to
consent to a deed restriction. However, in
a settlement reached with Honeywell on
December 16, 2002, the Roned property

evidence.
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owners changed their original position and
now agree to a deed restriction on the
portion of the property they own.

New Jersey’s residential use soil clean-
up standard for hexavalent chromium
based on risk of cancer from inhalation is
270 ppm. This standard was set so as to
ensure that the risk of cancer is no greater
than 1 in 1 million as required by N.J.S.A.
58:10B-12(d).

New Jersey’s residential use soil clean-
up standard for hexavalent chromium
based on health risk from ingestion is 240
ppm.

New Jersey’s non-residential use soil
clean-up standard for hexavalent chromi-
um based on risk of cancer from inhalation
is 20 ppm. This standard was set so as to
ensure that the risk of cancer is no greater
than 1 in 1 million as required by N.J.S.A.
58:10B-12(d).

New Jersey’s non-residential use soil
clean-up standard for hexavalent chromi-
um based on human health risk from in-
gestion is 6,100 ppm.

Honeywell admits that NJDEP has in-
formed it that 240 ppm hexavalent chromi-
um is the applicable clean-up standard for
the soil at the Site.

This Court finds that soil contamination
at the Site far exceeds all applicable soil
clean-up standards: New Jersey’s residen-
tial standard based on the risk of cancer
from inhalation of 270 ppm; the residential
standard for ingestion of 240 ppm; the
non-residential standard based on the risk
of cancer from inhalation of 20 ppm; and
the non-residential standard for ingestion
of 6,100 ppm. In addition, evidence was
produced and I so find chromium contami-
nation of groundwater, onsite surface wa-
ter, and sediments near the Site in the
Hackensack River all exceed the State
Standards and therefore present an immi-
nent and substantial endangerment to

health and the environment. Accordingly,
based upon the foregoing, I find that
Honeywell is liable under RCRA. (See
Conclusions of Law, infra ).

CHROMIUM TOXICITY

I find that the waste contamination at
the Site presents an imminent and sub-
stantial endangerment to human health
and the environment such that the remedy
must be excavation, removal and treat-
ment and 1 find that Honeywell is the
responsible party and must bear the costs
for remediation. 1 will now deal with
these issues, other claims by and between
the parties and the remedies to be imposed
in greater detail.

There is no question but that Mutual
generated and deposited approximately
one million tons of COPR at the Site as of
December of 1954 when Mutual ceased
operations at its facilities. The COPR
contains hexavalent chromium and other
chromium compounds which are hazardous
substances as defined by RCRA. When
deposited at the Site, the COPR contained
between 3% and 7% total chromium. Ap-
proximately 25% to 33% of the chromium
in the COPR is in the form of highly toxic
hexavalent chromium. The COPR is also
highly alkaline having a pH of as high as
12. The high pH of the COPR causes the
chromium to remain in its highly toxic
hexavalent form rather than degrade to its
less toxic trivalent form as would naturally
occur in the environment. Due to the high
pH of the COPR, the hexavalent chromium
in the COPR is highly soluble in water and
therefore freely leaches into the surface
water and groundwater at the Site. In
addition to chromium, the COPR contains
toxic metals such as aluminum, antimony,
barium, beryllium, cadmium, calecium, co-
balt, copper, iron, lead, magnesium, man-
ganese, nickel, potassium, silver, silicon,
vanadium, zine and titanium. The COPR
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at the Site is between fifteen and twenty
feet deep.

As has been testified to by a number of
the experts, hexavalent chromium has
been classified by the EPA’s Carcinogen
Assessment Group as a Grade A Carcino-
gen through the inhalation exposure route
and the EPA has ranked the potency of
hexavalent chromium in the first quartile
of human carcinogens. EPA has deter-
mined that hexavalent chromium is a more
potent human carcinogen than arsenie,
benzene and PCB’s. NJDEP has also de-
termined that hexavalent chromium is a
known human carcinogen.

Both hexavalent and trivalent chromium
have been found to cross the placental
border so that birth defects, such as cleft
pallet, skeletal defects and neural tube de-
fects have been attributed to both hexava-
lent and trivalent chromium in laboratory
animals. Pregnant women exposed to
chromium have been found to have three
times as many clinical and delivery compli-
cations. Chromium exposure has been
shown to cause mutation of mammalian
cells, including chromosomal aberrations.

Hexavalent chromium can enter the hu-
man cell and cause DNA protein cross
links which in turn cause cell abnormality
and genetic mutation. Dr. Costa sampled
chromium contaminated surface water
from the Site and determined that the
water at the Site may cause cell abnormal-
ity and genetic mutation. Humans may be
exposed to hexavalent chromium through
dermal contact, inhalation and ingestion.
Such contact and exposure produces nu-
merous and serious health problems as
testified to by Drs. Anderson, Costa and
Belsito.

Chromium is toxic to virtually every en-
vironmental receptor, with acute toxicity
predominately from hexavalent chromium.
The toxic effects of chromium in ecological
receptors include reduced growth, reduced
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survival, reduced reproductive capabilities
and birth defects. Total chromium has
been adversely shown to impact benthic
organisms. Chronic toxicity to saltwater
vertebrates and invertebrates has been ob-
served when the level of hexavalent chro-
mium in the water ranges between 13 and
132 Ug/L. Chromium can also be acutely
toxic to marine plants and cause reduced
growth. Predators can receive chromium
through the direct consumption of food
items which contain chromium.

Based on these facts, the Court finds
that exposure to chromium presents seri-
ous risks to human health and the environ-
ment. Testing at the site confirms that
chromium is present and at significant lev-
els above State standards.

SITE HISTORY AND OWNERSHIP
SINCE 1954

The Site in question became the subject
of numerous sales, transfers, mergers and
acquisitions since Mutual ceased its opera-
tions in 1954. 1 will now review in some
detail the aforementioned activity pertain-
ing to the Site.

Mutual sold the Site to Amy Joy Realty
Company (Amy Joy) in December of 1954.
Honeywell acknowledges through the testi-
mony of its witness Mr. Wong, that al-
though Wong has reviewed hundreds of
Mutual documents during his twenty-year
involvement with the Site, he has never
located or seen a Mutual or Allied docu-
ment notifying any party that the Site
contained approximately one million tons
of COPR.

In July of 1965, Amy Joy as lessor,
entered into a lease with Goodrich Associ-
ates (Goodrich) as lessee, pertaining to the
14.7-acre tract of vacant land which com-
prises the easterly portion, Lot 14H of the
ECARG property (ground lease). This
ground lease was for a period of thirty-one
years and permitted extensions in incre-
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ments of at lease ten years up to a total of
ninety-nine years. The ground lease pro-
vided that the leased premises could be
used for “commercial, mercantile, or ser-
vices (bowling) enterprises or for the oper-
ation of residential or office properties
... Grace 1287 p. 4. The ground lease
provided further that Goodrich was re-
quired to construct a building of not less
than 100,000 square feet on the leased
premises referred to as the “Goodrich
(Valley Fair) Building” and that Goodrich
would own fee title to the building.

On July 23, 1965, Goodrich, as lessor,
entered into a lease with Diana Stores
Corporation, as lessee, under the terms of
which Goodrich was to construct a building
(the Goodrich Building) for Diana Stores’
use on the 14.7-acre tract Goodrich leased
simultaneously from Amy Joy under the
terms of the ground lease (the operating
lease). The operating lease was for a peri-
od of thirty-one years and permitted two
extension periods of ten years each. The
operating lease provided that after the
first eight years, the leased premises could
be used for commercial or residential pur-
poses. On July 23, 1965, Goodrich, as
grantor, entered into an option agreement
with Diana Stores, as grantee, whereby
Goodrich gave Diana Stores the option to
purchase a 50% interest in Goodrich’s es-
tate as lessee under the ground lease and
its estate as lessor under the operating
lease. Pursuant to the operating lease,
Goodrich constructed a 180,800 square feet
retail building on Lot 14H. On November
4, 1966, the Jersey City Superintendent of
Buildings issued a Certificate of Occupan-
cy to Goodrich for the Goodrich Building.

During Goodrich’s construction of the
retail building on Lot 14H, the New Jersey
Department of Health conducted an occu-
pational health study at the construction
site and determined that several of the

2. “Grace” followed by a number refers to

Soil, wa-
ter and air samples taken by the Depart-
ment of Health on July 29, 1966 contained
chromium.

workers had contact dermatitis.

No evidence was presented at trial that
the health study mentioned above was ever
provided to or the results shared with
Goodrich, Diana or Daylin.

After construction was completed, the
Goodrich Building was occupied by a Great
Eastern Discount Store that subleased the
building from Diana. In March of 1967,
Goodrich and Diana entered into a joint
venture agreement whereby Diana ac-
quired an undivided one-half interest in
both the Amy Joy/Goodrich ground lease
and the Diana/Goodrich operating lease.
By this joint venture agreement, Diana
acquired an undivided one-half interest in
the ownership of the Goodrich Building.

In 1969, Daylin, Inc. acquired Diana by
merger. Daylin and Goodrich eventually
became adversaries. In 1973, Daylin sued
Goodrich in New Jersey Superior Court
alleging faulty construction of the Good-
rich Building. A settlement resulted
whereby Goodrich agreed to make repairs
to the Goodrich Building. Daylin agreed
to advance Goodrich one-half of the repair
costs and Goodrich agreed to reimburse
Daylin the monies it advanced at a later
time.

In March, 1974, during the course of
Goodrich’s building repairs, the faulty
building construction was described to
Morris Rayburn, a Daylin representative,
by Moe, a consulting engineer. Moe’s ob-
servations included column distortions,
missing bolts from connections that had
never been installed, concrete strength
well below established standards, rotting
under floor conduits, pile caps that had not
been imbedded, out of plumb walls and no

Grace Trial Exhibits in evidence.
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binding of roof to deck through the entire
system.

In May, 1974, Goodrich sued Daylin
claiming that Goodrich had completed the
building repairs as agreed to in the April,
1973 settlement agreement, but that Day-
lin failed to pay Goodrich all the advances
owed for the building repairs as called for
in the settlement.

In August, 1975, Daylin sublet the Good-
rich Building to Valley Fair Jersey City,
Ine. for operation of a discount food mar-
ket and department store. The “net—net
lease” was for a term of fifteen years at a
rent of $280,000 per year. Extension peri-
ods of ten and seven years at an annual
rent of $302,400 and $323,568 respectively
were permitted.

The Goodrich (Valley Fair) Building was
occupied as a discount store until some-
time after 1979. Between January and
March 1979, Mr. Pierson, Vice President of
the retail group of Grace, visited Lot 14H
and the Goodrich (Valley Fair) Building.
At the time of Pierson’s visit, the Goodrich
Building was being operated as a discount
store.

A videotape (Grace 1021), shown during
the trial clearly depicted the destruction of
the Goodrich (Valley Fair) Building caused
by a phenomenon called heaving.® Based
on the foregoing, the Court finds that the
Goodrich (Valley Fair) Building suffered
from structural problems as early as the
1970’s. These problems continued at the
building through the 70’s and 80’s and
ultimately resulted in the need to demolish
the Goodrich (Valley Fair) Building in the
mid 1990’s. 1 specifically find that the
structural problems experienced at the
Goodrich (Valley Fair) Building were
caused by heaving.

In January, 1979, W.R. Grace & Co.
initiated a hostile takeover of Daylin. Pri-

3. Heaving will be explained later in this opin-
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or to Grace acquiring the stock of Daylin,
Grace had assembled a substantial group
of retail businesses including Channel
Home Centers, Orchard Hardware Supply,
PayLess Cashways, Ole’s, and Shepler
Western Wear Stores. On March 20,
1979, Grace acquired the stock of Daylin.
In connection with the acquisition, Grace
caused Grace Retail Corporation (GRC) to
be incorporated. Grace assigned the stock
of Daylin to GRC on March 20, 1979.
GRC was merged into Daylin on March 21,
1979, with Daylin being the surviving cor-
poration.

Daylin acquired Lots 14H and 14J with-
out knowledge of the contamination.

As testified to by Mr. Pierson, in or
about the beginning of 1980, Daylin, with
the approval of its majority shareholder
Grace, developed a plan under which Day-
lin would maximize the value of its “excess
properties”. On or about February 26,
1981, a detailed memorandum which con-
tained a comprehensive analysis of the sta-
tus of Daylin's excess properties along
with a plan for the disposition of the ex-
cess properties was submitted to Daylin’s
Board of Directors. The memorandum
demonstrated that with respect to the Jer-
sey City excess property, Lot 14H, the
economics of Daylin’s operating lease and
the ground lease made it more advanta-
geous for Daylin to purchase Lot 14H
from General Cinema (successor by merg-
er to Amy Joy), than to continue in the
lessor-lessee relationship. In fact, Daylin
was obligated to pay in excess of $600,000
annually as a result of its operating lease
and ground lease obligations. Thus, Day-
lin was interested in acquiring fee title to
Lot 14H, the property occupied by the
Goodrich (Valley Fair) Building. Howev-
er, General Cinema, the property owner,
would not sell Lot 14H without selling the

ion.
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adjacent property on which the drive-in
movie theater was located, Lot 14.J. As a
result the plan for the Jersey City excess
property called for the acquisition of both
Lots 14H and 14J.

The transaction whereby Daylin would
acquire Lots 14H and 14J involved a third
party, Louis Feil. Feil’s involvement in the
acquisition had certain advantages. First,
Feil was interested in purchasing another
of Daylin’s excess properties located in
Elmont, New York. However, the tenant
at Elmont, Times Square Stores, had a
right of first refusal in its lease. In order
to overcome the right of first refusal, it
was necessary for Feil to offer a consider-
ation that the Times Square Stores could
not match. Feil’s purchase of Lot 14H
and the transfer of that property to Daylin
as part of the consideration for the Elmont
property created an offer which would be
impossible for Times Square Stores to
match. Second, Feil had a previous rela-
tionship with General Cinema and there-
fore it was believed that he might be in a
better position to negotiate the price to be
paid for Lots 14H and 14J. Third, there
was a tax advantage to using Lot 14H as
part of the consideration for Feil's pur-
chase of the Elmont property.

Prior to Daylin’s acquisition of Lots 14H
and 14J, Pierson visited the property for a
second time. During the second visit,
Pierson was reassuring himself as to the
position of the Goodrich (Valley Fair)
Building on Lot 14H with respect to the
adjacent property which Daylin was to ac-
quire. Pierson wanted to make sure that
the future development of Lot 14J would
tie into the existing building and layout of
Lot 14H. During this visit, Pierson went to
the back of the Goodrich (Valley Fair)
Building and decided it would be possible
to expand the development of the property
onto Lot 14J if the Goodrich (Valley Fair)
Building was to remain standing, and that

it would also be possible to commerecially
develop the two lots together if the Good-
rich (Valley Fair) Building was removed.

During this second visit, Pierson saw no
abandoned drums, abandoned trucks, or
yellow water on the property. He saw the
movie screen from a distance, the projec-
tion booth, and another small building be-
hind the Goodrich (Valley Fair) Building.
Pierson testified that had he seen any
yellow colored water or streams or drums
when he visited Lots 14H and 14J prior to
Daylin’s acquisition, he would have report-
ed it to Daylin’s management.

Pierson and Daylin were aware of the
construction problems with the Goodrich
(Valley Fair) Building prior to Daylin’s
acquisition of Lots 14H and 14J. However,
prior to acquiring those lots, Pierson did
not know there was approximately one mil-
lion tons of chromium waste on these prop-
erties. The faulty construction of the
Goodrich (Valley Fair) Building was specif-
ically noted in the February 26, 1981,
memorandum to the Daylin Board of Di-
rectors. The lawsuit instituted by Daylin
regarding the faulty construction was like-
wise referenced in the February 26, 1981,
memorandum, as was the settlement of the
construction defect lawsuit. The settle-
ment agreement between Daylin and
Goodrich clearly sets forth those parties’
recognition of the faulty construction.

Neither Pierson nor anyone at W.R.
Grace & Co. was aware that Lots 14H and
14J had environmental problems pertain-
ing to chromium prior to Daylin’s acquisi-
tion of those properties in 1981.

On May 29, 1981, Louis Feil acquired
the ECARG property from General Cine-
ma. On June 1, 1981, Feil transferred the
ECARG property to Daylin. Daylin paid
$1.2 million for Lots 14H and 14J in 1981
which amount represented the fair market
value of those properties.
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Mr. Coop, Grace’s expert, testified at
trial that a “site assessment” determines
actual or potential releases of chemicals on
property and assesses their damage. A
site assessment is a subset of environmen-
tal due diligence. The first site assess-
ments were performed by the EPA and
state regulatory agencies as part of an
agency’s investigations or enforcement ac-
tions. KEnvironmental agencies would hear
about problems and initiate investigations.
In 1981, there were no standards for per-
forming environmental site assessments.

Mr. Coop further testified that as of
July 1981, the retail department store in-
dustry in the United States was not per-
forming pre-acquisition environmental site
assessments. Mr. Coop was performing
environmental site assessments at that
time and would have advised his retail
clients to undertake such environmental
assessments if such a practice was recog-
nized in the retail industry. He stated fur-
ther that in 1981, the consciousness of
environmental liability in that industry (re-
tail) was, very low, and they (pre-acquisi-
tion site assessments) simply just were not
being requested. The customary practice
in the retail industry in 1981 was not to
perform any pre-acquisition site assess-
ments. As examples, Mr. Coop testified
that Federated Department Stores did not
perform environmental site assessments
prior to 1988, and that another large dis-
count chain, Bill's Dollar Store, did not
perform environmental assessments until
1990.

The State of New Jersey did not adopt
the Environmental Cleanup Responsibility
Act (ECRA), now the Industrial Site Re-
covery Act (ISRA), until 1984. That legis-
lation required certain categories of prop-
erties to be assessed before they could be
transferred. Retail stores were not sub-
ject to the ECRA requirements. Recog-
nized standards for performing environ-
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mental site assessments did not come into
being until approximately 1986. Since
then, the standards have been refined to
the point where they are now very formal

Under the 1986 agreements wherein
Channel purchased the Channel Home
Centers business from GRC, W.R. Grace
& Co. agreed with Channel that as be-
tween Channel and Grace, Grace would be
responsible for liabilities relating to the
ECARG property.

Mr. Coop testified that in 1986, intra-
company transfers of real property, such
as that between GRC and ECARG (more
fully discussed below), did not trigger an
environmental site assessment because the
perception was that you could not create a
liability merely by transferring property
from one subsidiary to another.

Mr. Coop reviewed the 1981 transaction
documents as well as his own work from
the early 1980’s and had his staff contact
certain retail department stores and also
spoke to Mr. Pierson. During cross-exam-
ination, Mr. Coop was asked, “and hypo-
thetically speaking, if an individual from
Daylin had gone onto the site and had
observed an abandoned tank car, had ob-
served pools of yellow liquid, had observed
drums with liquid seeping from them, had
observed rivers of colors green and colors
yellow, and that was relayed to you by Mr.
Pierson, would that change your opinion in
this case?” Mr. Coop responded, “No, I
don’t think it would”, adding:

The issue here is not so much whether
we have these chemicals there; it is
what did they mean to people in 1981.
So, if the person from Daylin had
environmental knowledge, then 1
think maybe the answer would be yes,
it should mean something to them;
but if they didn’t, I don’t know as they
would have viewed this as anything
other than an expense to be fixed
before they could rent the property.
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Mr. Coop further testified that in his
opinion, even if hypothetically Daylin knew
that Lots 14H and 14J contained chromi-
um waste, Daylin might have still pur-
chased the property. Specifically, Mr.
Coop testified “as scary as that sounds in
2003, in 1981, my expectation would be
that Daylin would not necessarily have
reacted negatively to that.”

Mr. Hart testified on behalf of Honey-
well as a due diligence expert. He was
asked to provide an opinion as to whether
Daylin knew or should have known about
the environmental condition of the Site
prior to Daylin’s acquisition of Lots 14H
and 14J. Mr. Hart acknowledged that he
never spoke to anyone at Daylin, Grace or
any of their subsidiaries regarding their
knowledge of the Site in 1981. Mr. Hart
also stated that he did not know what
Daylin, Grace or its subsidiaries knew
about the Site in June 1981. Accordingly,
he acknowledged that his opinion was lim-
ited to what those entities “should have
known”.

In preparation for his testimony, Mr.
Hart reviewed various documents includ-
ing seventeen documents dated prior to
June 2, 1981, (DH 12,* DH17, DHI1S,
DH19, DH20, DH22, DH23, DH25, DH125,
DH127, DH202, DH358, DH534, DH589,
DH631, DH634 and DH739). These docu-
ments deal with construction related prob-
lems. Of the seventeen documents just
mentioned, the words “contaminated” or
“contamination” appear in only three of
the documents and the words “health haz-
ard” or “carcinogen” appear in none.

Although Mr. Hart relied on the afore-
mentioned documents as the basis for his
opinion that Daylin “should have known”,
he presented no evidence that either Day-
lin or Grace, or any of its subsidiaries
actually ever received the documents he

4. “DH” followed by a number refers to

relied upon. For example, on cross-exam-
ination, Mr. Hart acknowledged that al-
though DHb534, an April 15, 1981 letter
from Goodrich to Daylin regarding the
lease between Goodrich and Diana was
drafted prior to Daylin’s acquisition of the
Site, it was not received by Grace until
after Daylin’'s purchase. DH534 was
stamped received by Mr. Pierson on June
8, 1981 and by Frank Shea, who worked
for Mr. Pierson, on June 9, 1981. Mr.
Hart admitted that his review of the doc-
uments referenced in his expert report
confirm that the documents addressed
construction rather than environmental
problems with the Goodrich (Valley Fair)
Building. Although Mr. Hart’s company,
Fred C. Hart & Associates, conducted an
environmental site inspection at the Site
for the EPA in March or April of 1981,
and found that the Site was contaminated
with hexavalent chromium and posed a
human health hazard, neither Mr. Hart
nor his firm, nor the EPA nor NJDEP
ever notified Amy Joy (General Cinema)
or Daylin prior to June 2, 1981 that the
Site was contaminated with hexavalent
chromium.

Mr. Hart testified that the NJDEP and
the EPA knew the Site was contaminated
with chromium prior to March of 1981,
however NJDEP did not notify Daylin of
the contamination until April of 1982, al-
most one year after Daylin acquired Lots
14H and 14J.

Based on the foregoing, I find that at
the time Daylin acquired title to Lots 14H
and 14J in June of 1981, neither Daylin
nor Grace had knowledge of the fact that
Lots 14H and 14J were contaminated with
chromium, or that the Site was filled with
approximately one million tons of COPR.
Nor does the evidence support Honey-
well’s theory that they should have known.

Honeywell’s Trial Exhibits in evidence.
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Grace and Daylin have exercised due
care and have fully cooperated with the
NJDEP. During trial, issues arose as to
which parties did or did not cooperate with
NJDEP regarding their responsibilities at
the Site, and if they did cooperate, to what
extent.

I find that Honeywell was less than co-
operative and embarked on a dilatory,
foot-dragging scheme for twenty years. 1
will discuss Honeywell’s actions later. 1
will now deal with the Grace Defendants
and their actions during this same time
period.

As owners of the property, Grace also
had responsibilities once they learned of
the extent of the contamination. In late
November 1981, Jersey City filed a munic-
ipal court complaint against Daylin com-
plaining that excessive vegetation, rubbish
and hazardous materials in drums existed
at the theater property, Lot 14J. On De-
cember 29, 1981, Mr. Dorner, on behalf of
Daylin, advised Jersey City that Daylin
had just recently acquired the property,
and it had no knowledge who was respon-
sible for the dumping at the property.
However, Daylin would take the necessary
steps to remove the drums and other ma-
terials that had been abandoned on the
theater property by unknown third parties.

On or about February 18, 1982, Grace,
as parent of Daylin, authorized CECOS
International to proceed with the removal
of the drums as discussed with Jersey City
in the December 29, 1981, letter.

In a memorandum dated March 29,
1982, Mr. Dorner made record of a conver-
sation he had with Tex Aldredge, Director
of Jersey City’s Hazardous Waste Task
Force, wherein Mr. Aldredge told Mr.
Dorner that the ECARG property was a
“big financial problem”. On April 28§
1982, a meeting occurred at the ECARG
property attended by representatives of
NJDEP, Jersey City, Grace, Daylin and
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their environmental consultants regarding
the environmental issues relating to the
Site.

On May 3, 1982, the City of Jersey City
notified Allied (now Honeywell), as succes-
sor to Mutual, that the ECARG property
posed a danger to the public health, safety
and welfare.

In May of 1982, Charles Brooks, a Sen-
ior Vice President at Grace, on behalf of
Daylin, advised David Shotwell of the
NJDEP that although Daylin had just re-
cently acquired title to the property in
question, and had no involvement whatso-
ever with any of the contamination which
may exist at the property, Grace agreed to
the following: (1) “retain CECOS Interna-
tional to remove the thirty-eight waste-
containing drums and surrounding contam-
inated soil, if any, from those drums by
May 7, 1982; (2) analyze and remove the
abandoned tank truck from the Site; (3)
install a fence around the property to pre-
vent access and (4) retain the firm of Ger-
aghty & Miller, Inc. (environmental con-
sultants) to analyze the conditions at the
Site.” In addition, Mr. Brooks provided
NJDEP with analytic results of the sam-
ples taken from the Site.

By letter dated May 26, 1982, Mr.
Brooks advised Mr. Aldredge that the
drums had been removed and confirmed
his understanding that Mr. Aldredge
would dismiss the municipal court com-
plaint filed against Daylin. By letter dat-
ed May 28, 1982, Mr. Brooks confirmed to
Mr. Shotwell that all drums had been re-
moved from the property and that CECOS
advised that the tank wagon did not con-
tain hazardous waste.

On June 9, 1982, Thomas R. Kelley,
Executive Director of the Jersey City Eco-
nomic Development Corporation noted in a
Jersey City memorandum that “there is no
question that W.R. Grace, when they pur-
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chased the land (the ECARG property),
had no idea of the problem that existed
under the surface of the Site.”

In June of 1982, approximately one year
after Daylin purchased the ECARG prop-
erty, the U.S. Environmental Protection
Agency (KPA) notified Grace that the
ECARG property contained high levels of
chromium with a significant level of hexa-
valent chromium ions. By letter dated
July 6, 1982, Mr. Brooks advised Mr. Shot-
well that the ECARG property was previ-
ously owned by Mutual which merged into
Allied in 1955. Mr. Brooks requested that
the NJDEP use its enforcement powers to
bring Allied, Mutual’s successor, into the
proceeding since Allied was responsible for
any pollutants left on the property by Mu-
tual.

By letter dated July 23, 1982, NJDEP
formally thanked Grace for its cooperation
and prompt remedial actions at the prop-
erty and advised Grace that NJDEP was
investigating the identity of parties re-
sponsible for the contamination.

In July 1982, Grace, on behalf of its
subsidiary Grace Retail Corporation, re-
tained Geraghty & Miller to investigate
groundwater quality conditions at the
property. The purpose of the study was
to determine the chemical characteristics
and thickness of the fill material beneath
the ECARG property and to evaluate the
quality of on-site ground and surface wa-
ter. Geraghty & Miller directed the in-
stallation of five monitoring wells, installed
a well near the bulkhead and set up three
surface water measuring stations. Ger-
aghty & Miller noted that the ECARG
property contained five to eighteen feet of
fill with two to ten feet of sandy silt be-
neath it. Selected soil samples revealed
total chromium values ranging from 2,500
mg/kg(ppm) to 35,000 mg/kg(ppm) and
hexavalent chromium values up to 4,800
mg/kg(ppm). The Geraghty & Miller in-

vestigation report was issued in February
1983 and Grace furnished Allied with a
copy of the report. Geraghty & Miller
discussed its study with NJDEP officials
before and during its investigation. Since
1982, Grace and KCARG have cooperated
with the NJDEP in connection with its
ongoing efforts to have Honeywell investi-
gate and remediate the chromium contami-
nation at the property.

In January 1985, NJDEP issued a Di-
rective Letter to Grace simultaneously
with an identical Directive Letter to Allied
(Honeywell). The letters required Grace
and Allied to each pay $2.4 million to
NJDEP so that NJDEP could undertake
an RI/FS study at forty chromium sites in
Hudson County (other than this site).
NJDEP claimed that the forty other sites
contained COPR from Mutual’s Jersey
City chrome plant and the Site. NJDEP
did not require Grace to take remedial
measures regarding the discharge of hexa-
valent chromium from the Site. The Di-
rective Letter did not in any way address
the COPR located at the Site. On Febru-
ary 6, 1986, Grace responded to the letter
stating that Grace had been cooperating
with NJDEP for two years in connection
with Lots 14H and 14J, that Grace Retail
Corporation and not W.R. Grace & Co.
was the owner of Lots 14H and 14J and
that Grace Retail Corporation was only a
passive owner.

NJDEP never pursued the Directive
Letter against Grace, but instead focused
its enforcement efforts on the chromium
producers including Allied. Thereafter,
NJDEP issued multiple Directives to Al-
lied pertaining to the property. No fur-
ther NJDEP Directives were issued to any
of the Grace defendants.

I find that Daylin and ECARG exercised
due care and have fully cooperated with
NJDEP. 1 find further that Daylin ac-
quired fee title to Lot 14H and 14J in June
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of 1981; that Daylin acquired Lot 14H and
Lot 14J after Mutual’s discharge of the
hazardous waste at the property; that at
the time Daylin acquired Lots 14H and
14J, it did not know and had no reason to
know that any hazardous substance had
been discharged at the property; that
Daylin did not discharge the hazardous
substance, is not responsible for the haz-
ardous substance, and is not a corporate
successor to the discharger or any entity
in any way responsible for the hazardous
substance, or to anyone liable for cleanup
and removal costs; that Daylin notified
NJDEP of Allied’s (Honeywell’s) responsi-
bility for the hazardous substance located
at Lots 14H and 14J after the actual dis-
covery of the discharge; that Daylin and
Grace fully cooperated with NJDEP upon
the actual discovery of the discharge of the
hazardous substance; and that at the time
of Daylin’s acquisition of Lots 14H and
14J, it made all appropriate inquiries as to
the previous ownership and uses of Lots
14H and 14J based upon the generally
accepted good and customary standards
being followed at the time.

THE INTRA-CORPORATE
TRANSFER OF LOTS 14H
AND 14J TO ECARG

In 1986, W.R. Grace & Co. made a cor-
porate decision to divest its interest in the
retail home improvement business in order
to raise capital for corporate purposes.
The Channel Acquisition Company (Chan-
nel), composed of the management of W.R.
Grace & Co.’s Channel Home Center busi-
ness, was formed to purchase the Channel
Home Center business from W.R. Grace &
Co. In November 1986, Channel acquired
the stock of Grace Retail Corporation from
W.R. Grace & Co. As part of the Novem-
ber 1986 acquisition of Grace Retail Corpo-
ration (GRC) by Channel, a repayment and
distribution agreement was executed be-
tween W.R. Grace & Co., W.R. Grace,
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Ltd.,, and GRC on November 26, 1986.
This agreement transferred non-operating
assets out of GRC. This was accomplished
because Channel only wanted to purchase
the operating Channel Home Center
stores, rather than incur the obligations
associated with any non-operating assets
of GRC. The repayment and distribution
agreement provided that Grace was to re-
ceive a distribution of certain non-cash as-
sets of GRC, including Lots 14H and 14J.

In connection with the sale of the Chan-
nel Home Center business in November of
1986, Grace directed that fee title to Lots
14H and 14J be transferred from GRC to
ECARG. As a part of the transfer of title,
Grace caused two deeds to be prepared in
November of 1986 whereby GRC and
ECARG intended that fee title to Lots
14H and 14J be transferred from GRC to
ECARG. As part of the transfer of title to
those lots, GRC and ECARG executed an
“Assignment of Leases and Joint Venture”
dated November 26, 1986, whereby GRC'’s
interest in the ground lease, the operating
lease, and the joint venture agreement was
assigned from GRC to ECARG. As part
of the transfer of title to Lots 14H and
14J, Goodrich and ECARG executed a new
Joint Venture Agreement dated November
26, 1986, that superceded and replaced the
March 15, 1967 Joint Venture Agreement
between Goodrich and Diana. On Decem-
ber 4, 1986, John Poggioli, a real estate
counsel at W.R. Grace, wrote Goodrich
advising them that GRC had transferred
all of its interest in Lots 14H and 14J to
ECARG as of November 26, 1986.

In 1994, Plaintiff, ICO, notified Channel
Home Center, Inc. that it was going to
commence suit against Channel Home
Center as owner of Lots 14H and 14J.
Channel Home Center notified Mr. Nagy
of Grace of the ICO notice and Mr. Nagy
investigated, believing that ECARG, not
Channel, already had fee title to the prop-
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erty. Based upon this investigation, it was
determined that the two deeds transfer-
ring Lots 14H and 14J from GRC to
ECARG prepared in 1986 were inadver-
tently not executed and recorded.

In October 1994, the two deeds were
executed and recorded to formally memo-
rialize the intended and de facto transfer
to ECARG on November 26, 1986, of fee
title to Lots 14H and 14J. During the
period 1986 through 1994 when the deeds
were finally recorded, both W.R. Grace
and Honeywell held out and referred to
ECARG as the owner of Lots 14H and
14J. ECARG is the current owner of the
ECARG property.

Based on the foregoing, testified to by
Mr. Nagy at trial with supporting docu-
mentation, I find that ECARG held con-
structive title to Lot 14H and Lot 14J from
November 26, 1986, to October 14, 1994,
when ECARG obtained full legal title to
the ECARG property.

I find further that the evidence present-
ed at trial clearly indicated that ECARG
has, since it acquired the KCARG proper-
ty in November 1986, exercised due care
and has cooperated with the NJDEP in
connection with its ongoing efforts to have
Honeywell investigate and remediate the
chromium contamination at the Site. In so
doing, ECARG contributed $89,750 toward
the costs of interim remedial measures
installed by Honeywell at the property.
In 1990, ECARG provided cooperation to
Honeywell in connection with its repair of
the bulkhead at the ECARG property,
which was required to prevent further dis-
charges of COPR from the ECARG prop-
erty into the Hackensack River.

In 1994, ECARG incurred costs to de-
molish the former Goodrich (Valley Fair)
Building which had become structurally
unsound and unuseable and presented a
risk to the public due to the heaving of the
COPR.

In 1997, ECARG entered into a license
agreement with Honeywell to provide it
with continuing access to the property so
that Honeywell could conduct a cleanup of
the chromium contamination. The license
agreement requires Honeywell to fully and
completely comply with all applicable laws
which would include but not be limited to
cleaning the KCARG property to the
NJDEP residential soil criteria of 240

In 1995, Grace, on behalf of ECARG,
cooperated with NJDEP to remove three
underground storage tanks that were asso-
ciated with the operations of the former
gas station/car wash tenant at Site 157.
Dames & Moore, Grace’s environmental
consulting firm, submitted an underground
storage tank closure plan to NJDEP that
was approved by NJDEP in May of 1995.
Dames & Moore investigated and removed
all petroleum contaminated soil associated
with the underground storage tanks. In
1999, NJDEP confirmed that the petrole-
um contaminated soil was remediated to
NJDEP’s stringent cleanup standards. In
the course of removing the petroleum con-
taminated soil, Grace, on behalf of
ECARG, incurred increased disposal costs
of $126,000 because the petroleum contam-
inated soil was also contaminated with
chromium which required special, more ex-
pensive disposal.

Also in 1999, Grace received NJDEP
approval for a natural attenuation monitor-
ing remedy for the petroleum groundwater
contamination at Site 157. Grace, on be-
half of KCARG, is implementing the
NJDEP approved groundwater monitoring
remedy.

HONEYWELL’S DILATORY TACTICS

After twenty years of studies, debate,
negotiation and delay, there is no perma-
nent remedy for the Site. On May 3, 1982,
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the City of Jersey City notified Allied, as
successor to Mutual, that the ECARG
property posed a danger to the public
health, safety and welfare. In October of
1982, NJDEP wrote Allied and requested
information regarding the materials which
Allied placed at the Site. On February 1,
1983, Allied responded to NJDEP ac-
knowledging Mutual’s disposal of signifi-
cant quantities of chrome ore processing
waste at the Site.

On April 28, 1983, NJDEP wrote to
Allied confirming the following: (1) there
was as much as one million tons of COPR
at the Site, (2) the COPR was toxic, (3) the
groundwater at the Site exceeded New
Jersey Standards for chromium content,
(4) the pH at the Site exceeded applicable
standards, and (5) approximately 12,600
gallons per day of groundwater was being
discharged from the Site into the Hacken-
sack River. NJDEP directed Allied to
prepare a plan to fully delineate the extent
of the contamination at the Site within
sixty days and to implement pollution
abatement measures necessary to protect
the public health and environment from
the hazards posed by the chrome ore pro-
cessing waste discharged by Mutual at the
Site.

On June 27, 1983, Allied responded to
NJDEP’s April 28 letter advising that it
would begin to take steps to investigate
the contamination of the Site caused by
the COPR placed at the Site by Mutual.
For the next twenty years, Allied (Honey-
well) and representatives of NJDEP dis-
cussed, debated and negotiated the appro-
priate measures necessary to remediate
the Site and eliminate any dangers posed
to the environment. There is no question
but that Honeywell (Allied) has known of
the chromium contamination at the Site
since 1982, and although they have been
directed by NJDEP on numerous occa-
sions to take steps necessary to provide a

263 FEDERAL SUPPLEMENT, 2d SERIES

permanent remedy for the property,
Honeywell has failed to do so. The trial
record is replete with instances of Honey-
well’s avoidance tactics. Rather than re-
spond and solve the problems, Honeywell
continually took the path of further test-
ing, further debate and negotiation.

As an example of Honeywell’s behavior,
Mr. Faranca who testified on behalf of
NJDEP, experienced a pattern whereby
Honeywell, when faced with proposals re-
lating to the remediation of the Site, would
make a proposal, NJDEP would reject it,
it would be discussed, and sometime there-
after, Honeywell would return with the
same or a similar rejected proposal. This
pattern occurred frequently during the
twenty-year period and frustrated DEP’s
continued efforts to design an appropriate
permanent remedy for the Site. It became
clear to me, that the NJDEP was under-
staffed and overworked, and therefore,
susceptible to these and other delaying
tactics.

HONEYWELL’S INTERIM REME-
DIAL MEASURES DO NOT ELIM-
INATE EXPOSURE PATHWAYS

An Interim Remedial Measure (“IRM”)
is a discrete action or set of actions, used
to address both emergency and non-emer-
gency environmental threats, that can be
conducted without the extensive evaluation
of a remedial investigation or feasibility
study.

On April 28, 1983, NJDEP notified
Honeywell that the Site was contaminated
with chromium that exceeded levels
deemed acceptable by the State. NJDEP
instructed Honeywell to “take measures
necessary to protect the public health and
the environment from hazards posed by
the wastes deposited at the Mutual Site.”
Honeywell was directed to submit, within
60 days, plans to (1) remove all contami-
nated material from the Site to restricted
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areas where the public could not contact
them, and to (2) “fully delineate the extent
of contamination.” Honeywell took no
such actions in the 60-day period.

When no interim or permanent remedial
measures had been implemented by De-
cember 1988, NJDEP issued a Directive,
which ordered Honeywell to install IRMs t
the Site. NJDEP listed the Site as a “high
priority Site.” NJDEP expressed concern
over the threat posed by the discharge of
chromium into the waters of the State and
the effects of chromium exposure on hu-
man health.

Pursuant to the December 1988 Di-
rective, on April 3, 1989, Honeywell sub-
mitted a work plan to NJDEP for the
implementation of IRMs at the Site.
NJDEP rejected the work plan because it
was incomplete.

In July 1989, Honeywell submitted a
revised work plan. On August 3, 1989,
NJDEP determined that the plan was still
incomplete and directed that certain items
be included. In its first comment, NJDEP
directed that the plan must be revised to
include the following statement:

The purpose of the IRMs to be imple-

mented are to prevent the discharge of

chromium and its compounds by way of
all routes of potential human exposure
and shall include measures to prevent
the airborne, erosional or surface water
runoff of chromium contamination. (em-
phasis added)

On August 4, 1989, Honeywell responded

to NJDEP by letter and submitted anoth-

er revised work plan:

All comments cited in your letter have

been incorporated in this submittal, with

the exception of comment number 1. I'm

sure NJDEP 1is aware that proposed

IRM measures will substantially reduce

potential discharges of chromium and

its compounds through various routes.

However, to “prevent” all discharges of

chromium compounds at the Daylin—
Grace Site is beyond the scope of these
mterim measures. (emphasis added)

NJDEP conditionally approved this work
plan on August 31, 1989.

This Court finds that the IRMs have
been damaged consistently since their in-
stallation and have been constantly in need
of repair. However, Honeywell has only

repaired the when specifically ordered to
do so by NJDEP.

As early as March, 1992, Honeywell
identified tears and rips in the two-year
old IRM geomembrane liner. The damage
was attributed to inclement weather condi-
tions. In an effort to prevent further
damage, in June 1992, Honeywell covered
four acres of the damaged geomembrane
with a geotextile cover and crushed rock.
There is no evidence that the damage to
the liner was repaired.

In February 1993, Honeywell identified
cracks in the asphalt IRM cap. NJDEP
required Honeywell to patch the cracks
with tar or asphalt. At the same time, the
additional 14 acres of geomembrane, which
had remained exposed since installation,
were covered with geotextile and crushed
stone.

By 1993, the extent of damage to the
geomembrane IRM liner was so great that
it required approximately 55,400 feet of
PVC material to patch damaged areas. In
addition, approximately 240 holes were
patched.

On October 31, 1995, NJDEP inspected
the Site 115 IRM. NJDEP observed “sev-
eral deficiencies” at the Site and ordered
Honeywell to address those deficiencies
“ag soon as possible to protect human
health and the environment.” NJDEP ex-
pressed particular concern with “leaks”
and “breaks” in the liner system, which
allowed chromium-contaminated surface
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water to discharge from the Site into the
Hackensack River. The inspection identi-
fied areas where the geomembrane and
geotextile were exposed. At the same
time, “yellow-green water” was observed
discharging from the swales into the Hack-
ensack River.

In response to NJDEP’s order, Honey-
well prepared a work plan in March 1996
for liner repairs to the south swale liner
and the liner near the south end of the
former Valley Fair building foundation.
The repairs were designed to prevent the
migration of chromium-contaminated on-
site soils and groundwater.

NJDEP rejected Honeywell’'s March
1996 work plan because it did not address
the on-going discharge of yellow water into
the Hackensack River as required in the
1988 Directive. In doing so, NJDEP or-
dered Honeywell to develop: a comprehen-
sive plan to control the groundwater and
surface water emanating from the Site
that would be consistent with a final reme-
dy; a detailed plan to protect human
health and the environment; and an engi-
neering evaluation of the integrity of the
existing liner:

[The March 1996 IRM Work Plan] does
not address a continuing discharge of
yellow water into the Hackensack River
as noted during the inspection at the
north ditch. The yellow water noted in
the swales during the inspection is a
result of ground water from beneath the
liner, migrating to the surface from
cracks in the liner or moving beneath
the liner directly to the river. This
ground water is in excess of the New
Jersey Surface Water Quality Standards
(50 ppb hexavalent chromium). Be ad-
vised, the Department has a growing
concern and a heightened awareness of
this impact to the environment. This
problem which has continued at least
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since February 1983 * * * needs to be
addressed.

* * * * * *

The interim remedial measures installed
at this location in the winter of
1989/1990 were designed to last 5 years
to enable the Department and Allied
sufficient time to perform the remedial
investigation, feasibility study and reme-
dial action design. In the interim, this
work has not taken place, and this IRM
has continued to deteriorate. * * * It
is therefore, the Department’s opinion
that Allied must begin to develop a com-
prehensive plan to control the ground
water and surface water which is ema-
nating from the Roosevelt Drive-In Site
(Site 115). It is envisioned that such a
plan must consider long term control
such that it would be consistent with all
final remedial actions at this site.

In August 1996, Honeywell submitted a
supplemental IRM work plan. On October
29, 1996, the NJDEP conditionally ap-
proved Honeywell’s supplemental work
plan, stating that “these measures are con-
sidered interim in nature.” However,
NJDEP remained concerned that Honey-
well’'s work would “do nothing to prevent
the yellow water from discharging to the
river,” that “the bulk of the contamination
is still discharging via groundwater under-
neath the liner directly to the river,” and
that, based on Honeywell's IRM work
plan, NJDEP “cannot be certain that other
portions of the liner have not deteriorat-
ed....”

Honeywell observed damage to the as-
phalt and concrete paving and IRM liner
during inspections conducted on August 3
and September 1, 1998,

The record is replete with evidence that
the geotextile cover and geomembrane lin-
er at the Site are significantly damaged
due to wear and tear and/or as a result of
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the extensive surface heaving that takes
place at the Site. This Court finds that
Honeywell’s IRMs have consistently failed
to prevent the discharge of chromium into
the Hackensack River. Based on the past
twelve years of repeated IRM failures and
ineffective upgrades, I find that the IRMs
present at the Site are not sufficient to
prevent the migration of chromium from
the Site into the environment including the
groundwater below, the air and the Hack-
ensack River. I find further that the liner
and cover are inadequate to prevent hu-
man and environmental contact with chro-
mium from the Site. I also find that the
asphalt and concrete IRMs are inadequate
to prevent human and environmental con-
tact with chromium from the Site.

There is also evidence of human tres-
pass such as holes and damage to the
fence, discarded food and wrappers, toys,
fishing poles and equipment, as well as
graffiti. All of this evidence makes it clear
that trespassers enter the Site. Once on
the Site, trespassers may come into con-
tact with the hexavalent chromium con-
tamination in the soil through breaches in
the cap and with surface water and shallow
groundwater which has seeped to the sur-
face of the Site.

Accordingly, I find that Honeywell has
failed to maintain a protective fence and
warning signs around the Site to prevent
unauthorized access to the Site. It should
be noted, that even if a fence were proper-
ly maintained, this would in all likelihood
not prevent wildlife from entering the Site
and being exposed to chromium contami-
nation.

The above supports my view that remov-
al of the COPR is the only viable remedia-
tion and, unless someone is appointed to
oversee the project, it will not occur.
Honeywell’s failure to delineate the extent
of the contamination at the Site and imple-
ment a permanent remedy has been well

documented and I will not repeat it again
here.

I find that through Honeywell’s actions,
or more appropriately inactions, they have
failed to design a permanent remedy which
would satisfy NJDEP’s 240 parts per mil-
lion soil cleanup criteria, and therefore has
allowed the property to remain a risk to
human health and the environment. As
will be discussed below, the Court will
appoint a Special Master to oversee
remediation of the Site.

SITE REMEDIATION

A permanent remedy is necessary to
eliminate the imminent and substantial en-
dangerment to health and the environment
caused by the condition of the Site. As
stated earlier, the Court was most im-
pressed with the testimony of Dr. Brown.
His testimony was the most complete and
coherent regarding the various types of
remediation that are available. He dis-
cussed each of these alternatives in detail
and explained why each, except one, was
rejected. 1 find his testimony to be rea-
sonable, credible and compelling. In fact,
no reasonable or compelling testimony was
offered in contradiction of Dr. Brown. Ac-
cordingly, I find that the most reasonable
and appropriate remediation method for
the entire site is to excavate, remove,
treat, and refill with clean fill.

In addition to the contaminated soil
which must be removed, I am also con-
cerned about the contaminated deep
groundwater at the Site which may also
present an imminent and substantial en-
dangerment to health or the environment.
This problem requires further study. Ac-
cordingly, Honeywell will be required to
test and fully delineate the extent of chro-
mium contamination in the deep ground-
water at the Site in order to ensure that
this contaminated water does not dis-
charge to the Hackensack River, or flow to
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any fresh water aquifer that is used as a
water supply, or to the bedrock. If it is
found that the contaminated deep ground-
water beneath the Site is discharging or
threatening to discharge, into the Hacken-
sack River or any other surface water
body, or is migrating, or threatening to
migrate into the bedrock or an area of a
freshwater aquifer that is used as a drink-
ing water supply, Honeywell must take
appropriate remedial actions necessary to
prevent such discharge or migration. De-
pending on these test results, the Court
will enter a further injunctive order setting
forth the appropriate relief. The Court
will rely upon the tests and the recommen-
dations of the Special Master in determin-
ing appropriate relief.

I also find that the discharge of chromi-
um from the Site to sediments in the
Hackensack River has caused an imminent
and substantial endangerment which must
be remedied. Honeywell will be required
to remedy the chromium toxic hot spots in
the Hackensack River which are affected
by the Site so that such hot spots do not
exceed the State’s ER-M Standard of 370
ppm total chromium.

This Court is not unmindful of the po-
tential costs involved. Dr. Brown esti-
mates costs for remediation could be $400
million. However, due to the nature of the
waste, and the heaving phenomenon, short
of a restricted use of the property, total
excavation and fill is the only viable
remediation alternative.

The present owners of the property
(Grace) have stated that they refuse to
agree to a deed restriction. Furthermore,
as their real estate experts testified, if the
Site were cleaned up it would have great
value as residential property. The present
owners played no part in the property
contamination and were innocent purchas-
ers when they obtained the property. I
see no reason why this Court should dic-
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tate as to how they should ultimately use
the property. Furthermore, the evidence
shows that Jersey City officials also be-
lieve the property should be developed as
residential, if possible. Therefore, it is as-
sumed that the property will eventually be
used for residential housing.

Honeywell offered a witness, Mr. Dem-
ing, who testified at some length regarding
an experimental “floating” foundation
which would allow a large retail structure
(100,000 to 150,000 square feet) to be built
on top of the COPR. Even if the Court
accepts Mr. Deming’s testimony regarding
this experimental foundation, he acknowl-
edges no residential housing could be built
at the Site.

In addition to the obvious problems
caused by the hexavalent chromium con-
tamination and the potential health haz-
ards associated with it, the Site suffers
from the phenomenon described as heav-
ing. None of the witnesses seemed to be
sure as to why this phenomenon occurs,
however all of those knowledgeable with
heaving agree that it does occur, and will
continue to occur indefinitely. The Court
takes this to mean that it may continue
decades into the future, unless the prob-
lem is addressed now.

HEAVING

This geo-technical problem refers to the
large bumps and ridges that appear on the
surface of the property as a result of a
chemical reaction that causes the expan-
sion of the COPR beneath the property
surface. These ridges rise several feet
high and destroy or damage anything that
is constructed at the surface, such as build-
ings or even parking lots. In addition,
heaving will cause problems with utilities
which would normally be built under the
ground, such as sewer or water lines. De-
spite years of study and testing, no solu-
tion has been found to solve the heaving
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problem. It is impossible to predict when
or where the heaving will occur and there-
fore it is impossible to build on or pave
over the property. The only rational solu-
tion is removal of the COPR.

Although Mr. Deming did arrive at a
possible solution when building a large
retail structure, he acknowledged that the
same type of foundation would not be via-
ble for multiple dwellings or high rise type
apartments in excess of five stories.
These are precisely the types of residential
dwellings contemplated by the property’s
OWNner.

In addition, other testimony was offered
that convinced the Court that the only
appropriate remedy is excavation and re-
moval. Any other type of remedial action
would require substantial maintenance for
years, and a recognition that future gener-
ations would be required to abide by what-
ever restrictions were placed on the prop-
erty. The Court realizes that to cap or
otherwise wall off and treat this property
would create maintenance problems for
decades into the future. Human nature
being what it is, I am not satisfied that
future generations will necessarily abide
by today’s restrictions. Accordingly, the
only viable remedy is excavation, removal
and treatment and refilling with clean fill.

It is the finding of this Court that: (1)
heaving at the Site is caused by COPR;
(2) heaving will continue to occur at the
Site for an indefinite period of time and it
is impossible to predict the depth and
magnitude of the heaving; (3) heaving
caused serious structural damage to the
Goodrich (Valley Fair) building requiring
its demolition; (4) capping the property is
not a viable environmental remedy due to
the fact that heaving would destroy the
cap and allow the contaminated substance
to become airborne and contaminate sur-
face water and ground water; and (5) the

property cannot be developed due to the
heaving unless the COPR is removed.

PLAINTIFFS’ CLAIMS AGAINST
GRACE AND RONED
UNDER RCRA

Plaintiffs also assert claims against the
Grace Defendants and Roned under
RCRA  § 7002(a)(1XB), 42 US.C.
§ 6972(a)(1)(B), however 1 find that nei-
ther Grace nor Roned ever engaged in the
disposal or other relevant activity regard-
ing the approximately one million tons of
COPR that Mutual disposed of at the Site
and therefore I find that there is no basis
for imposing liability on the present own-
ers of the property.

Plaintiffs rely upon United States w.
Price, 523 F.Supp. 1055 (D.N.J.1981) affd.
on other grounds 688 F.2d 204 (3d Cir.
1982) basing its allegations on the Defen-
dant’s “passive indifference” as a property
owner. However, the plain language of
RCRA makes clear that liability should
only be imposed on those who actively
manage or dispose solid or hazardous
The Court accepts Defendant
Grace’s argument that a straight forward
reading of RCRA compels a finding that
only active human involvement with the
waste is subject to liability under
§ 7002(a)(1)(B). Accordingly, I find that
the only responsible party is Honeywell.
(See Conclusions of Law infra ).

waste.

DAMAGES SUFFERED BY ECARG

ECARG, Inc., a present owner of the
property, claims to have suffered or will
suffer in the future, significant damages as
a result of the property contamination
caused by Honeywell. I make the follow-
ing findings regarding KCARG’s alleged
damages.
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Lost Rents

On July 20, 1965, Amy Joy, as lessor,
entered into a lease with Goodrich as les-
see, pertaining to the 14.7 acre tract of
vacant land which comprises the easterly
portion (Lot 14H) of the property (ground
lease). On July 23, 1965, Goodrich entered
into a lease with Diana Stores, as lessee,
under the terms of which Goodrich was to
construct the Goodrich Building for Diana
Stores’ use on the 14.7 acre tract which
Goodrich leased simultaneously from Amy
Joy under the terms of the ground lease
(operating lease). On July 23, 1965, Good-
rich, as grantor, entered into an option
agreement with Diana Stores as grantee,
whereby Goodrich gave Diana Stores the
option to purchase a 50% interest in Good-
rich’s estate as lessee under the ground
lease and its estate as lessor under the
operating lease. The certificate of occu-
pancy for the Goodrich Building which was
constructed pursuant to the requirements
of the operating lease was issued on No-
vember 4, 1966. On March 15, 1967, Good-
rich and Diana Stores entered into a joint
venture agreement whereby Goodrich sold
to Diana Stores a one-half interest in
Goodrich’s estate as lessee under the
ground lease and its estate as lessor under
the operating lease. Diana Stores was
merged into Daylin on December 16, 1969.

Daylin succeeded to Diana Stores’ inter-
est as the lessee under the operating lease
and the owner of a 50% interest in the
lessee under the ground lease. On Octo-
ber 31, 1972, Amy Joy was merged into its
parent corporation, General Cinema Cor-
poration. On March 20, 1979, W.R. Grace
& Co. and W.R. Grace Ltd. acquired the
stock of Daylin. W.R. Grace & Co. and
W.R. Grace, Ltd. assigned the stock of
Daylin to Grace Retail Corporation on
March 20, 1979. GRC was merged into
Daylin on March 21, 1979. On May 29,
1981, Louis Feil acquired the ECARG
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property from General Cinema. On Mon-
day, June 1, 1981, Feil transferred the
property to Daylin. As of June 1, 1981,
Daylin, having succeeded to the interest of
Amy Joy (General Cinema) as the fee own-
er of Lots 14H and 14J, became the lessor
under the ground lease. On May 21, 1982,
Daylin changed its name to Grace Retail
Corporation. In 1986, Lots 14H and 14J
(the ECARG property) were transferred
from Grace Retail Corporation to ECARG
as the result of an intra-corporate transac-
tion.

The Goodrich (Valley Fair) Building con-
sisted of 180,900 square feet of space. As
of May 1990, the fair market rental value
of the Goodrich (Valley Fair) Building was
$2.50 per square foot.

ECARG, a successor to Daylin, as lessee
under the operating lease, as holder of a
50% interest in the lessor under the oper-
ating lease, as holder of a 50% interest in
the lessee under the ground lease, as les-
sor under the ground lease and as fee
owner of the ECARG property could, but
for the heaving problem, have subleased
the Valley Fair Building in 1990 for an
annual rent of $452,250 on a triple net
basis (180,900 square feet times $2.50 per
square foot equals $452,250). The Valley
Fair Building was vacant as of February
1981. If the Valley Fair Building could
have been sublet commencing in May of
1990, ECARG would have had expenses
against the $452,250 in annual rental it
would have realized from the subleasing of
the Valley Fair Building. The expenses
against the subleasing of the Goodrich
(Valley Fair) Building in 1990 would have
consisted of the operating lease rent,
which had two components.  First,
$18,229.17 per month, or $218,750 annual-
ly, plus the incremental increase in ground
lease rent totaling $30,057 annually. The
monthly loss experienced by ECARG as a
result of its inability to sublease the Valley
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Fair Building equals $16,953.83 commenc-
ing in May of 1990. The inability to sub-
lease the Valley Fair Building because of
the heaving also caused ECARG to lose its
50%  vportion of the profit that
ECARG/Goodrich joint venture would
have realized as lessor under the operating
lease. That 50% portion of the profit of
the joint venture totaled $816.91 per
month beginning May 1990.

ECARG’s inability to sublease the Good-
rich (Valley Fair) Building also caused it to
lose the rental it would have received as
the lessor under the ground lease. That
amount totaled $6,213.81 per month as of
May 1990. Notwithstanding ECARG’s in-
ability to rent the Goodrich (Valley Fair)
Building because of the heaving problems,
the Goodrich/ECARG joint venture was
still responsible to pay the mortgage relat-
ing to the construction of the Goodrich
(Valley Fair) Building. ECARG was pay-
ing its own 50% share of the mortgage as
well as Goodrich’s 50% share of the month-
ly mortgage payment which totaled
$12,886.03 per month.

ECARG’s inability to sublease the Good-
rich (Valley Fair) Building also resulted in
a loss of rents ECARG would have real-
ized under the lease agreement between
Grace Retail Corporation (formerly Day-
lin) and Weja, Inc. pertaining to the gas
station/car wash property also known as
Site 157 (the Weja lease DH-744; J-44).
The Weja lease provided for a monthly
rental of $4,017.62 for the period October
1, 1987 through September 30, 1992.
From 1992 through September 30, 1997,
that lease provided for a monthly rental of
$4,821.14. These rent amounts were due
provided at least 70,000 square feet of the
Goodrich (Valley Fair) Building was being
rented.

During the period from May 1990 to
September 1997, Weja, as lessee, paid less
than the amount it would have been re-

quired to pay under the Weja lease had
ECARG been able to sublease at least
70,000 square feet of the Goodrich (Valley
Fair) Building. As a result of ECARG’s
not being able to sublease the building,
ECARG lost rental income from Weja
lease in the amount of $2,086.27 per month
during the period May 1990 to September
1992; $2,889.80 per month during the peri-
od October 1992 through December 1993,
and $4,821.14 per month during the period
January 1994 through September 1997.

Grace’s expert, Mr. McGuire, reviewed
the various lease documents in connection
with the calculation of ECARG’s economic
loss stemming from ECARG’s inability to
sublease the Goodrich (Valley Fair) Build-
ing from May 1990 through December
1997. Grace 1314 presents a summary of
the monthly losses sustained by ECARG
as a result of its inability to sublease from
1990 forward breaking that time period
into specific segments to account for
changes in expenses and in the amounts of
lost rentals. During the period May 1990
through February 1992, the monthly loss
sustained by ECARG as a result of its
inability to sublease was $38,956.85.

During the period March 1992 through
September 1992, the monthly loss was
$26,070.82. During the period October
1992 through December 1993 the loss sus-
tained was $26,874.35. From January
1994 through 1997, the monthly loss was
$26,805.69. And finally, during the period
of October 1997 through December 1997
the monthly loss sustained by ECARG as
a result of its inability to sublease the
Goodrich (Valley Fair) Building was
$23,984.55.

Past Costs
A. Demolition: As previously stated,
the Valley Fair Building had to be demol-

ished as a result of the structural damage
caused by heaving. The demolition cost
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the Grace Defendants $630,500. This
amount has been stipulated between Grace
and Honeywell.

B. Interim Remedial Measures: The
Grace Defendants and Honeywell have
stipulated that the Grace Defendants paid
$89,750 toward the cost of the interim
remedial measures at the Site installed by
Honeywell.

C. Site Security: Grace and Honeywell
have stipulated that Grace has spent
$132,000 on security for the Site. The secu-
rity costs incurred by Grace are broken
down as follows: Fencework, $32,000;
Guard Dogs, $87,500; Caretaker, $12,300.

D. Disposal of Chromium Contaminat-
ed Soil: Grace and Honeywell have stipu-
lated that Grace spent $126,000 for the
disposal of chromium contaminated soil in
connection with the cleanup of the gas
station/car wash.

E. Real Estate Taxes: The Grace De-
fendants and Honeywell have stipulated
that the Grace Defendants have paid real
estate taxes on the ECARG property in
the amount of $222,900.

APPOINTMENT OF SPECIAL
MASTER

Honeywell and/or its predecessor has
been aware of the Site contamination for
more than twenty years. During that time
they have studied, tested, restudied and
retested over and over the problems which
are evident to all the parties involved,
including the NJDEP. I am convinced
beyond any doubt that unless directed oth-
erwise by some authority, the studies and
testing will continue, no remediation will
occur and the dangerous condition will
continue to exist. As Mr. Faranca of the
DEP made clear during his testimony,
Honeywell has engaged in foot-dragging
and regulatory ping-pong with respect to
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the Site and its ultimate cleanup. In addi-
tion, the injunctive relief this Court will
grant, may require this Court to consider
technical issues in the future concerning
the implementation of the remedy. Pursu-
ant to Fed.R.Civ.P. 53, I find that excep-
tional conditions exist and therefore I will
order the appointment of a Special Master
to oversee all aspects of the remediation
and to ensure timely compliance with a
remediation schedule.

With Court approval, the Special Master
will be authorized to take whatever reason-
able steps are necessary to successfully
carry out his duties. He may retain the
services of professionals and/or other tech-
nical people, as needed, and expend as
much of his time as is required to ensure
the remediation project is completed in a
The Special Master and
those retained by him will receive reason-

timely manner.

able compensation for their time and ex-
penses, said compensation to be paid by
Honeywell upon approval by the Court.

It is my intention to order Honeywell to
either escrow funds or obtain a letter of
credit in such an amount that will assure
completion of the remediation project. It
will be the Special Master’s initial obli-
gation to determine a reasonable estimate
for the overall cost of the remediation
project and recommend to the Court,
based upon that estimate, an appropriate
and fair escrow amount. General esti-
mates were offered at trial, however 1 am
not satisfied as to their accuracy and I
therefore request further clarity on this
subject.

I will retain jurisdiction of this matter
until the cleanup has occurred during
which time the Special Master will keep
the Court and the parties apprised of all
progress and problems through regular
progress reports.
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CONCLUSIONS OF LAW S
Honeywell is liable under RCRA.

Honeywell is liable for the imminent and
substantial endangerment created by the
chromium waste at the Site.

This action is brought pursuant to
RCRA, 42 U.8.C. 6972(a)(1)(B), which pro-
vides that injunctive relief may be issued
against:

any person * * * including any past or
present generator, past or present
transporter, or past or present owner or
operator of a treatment, storage, or dis-
posal facility, who has contributed or
who is contributing to the past or pres-
ent handling, storage, treatment, trans-
portation, or disposal of any solid or
hazardous waste which may present an
imminent and substantial endangerment
to health or the environment.

[1] Under RCRA, liability can be es-
tablished by meeting the requirements of
§ 7002(2)(1)(B), 42 U.S.C. 6972(a)(1)(B).
Under this statute, liability is established
if Honeywell: (1) has contributed or is
contributing to (2) the past or present
handling, storage, treatment, transporta-
tion, or disposal of (3) any solid or hazard-
ous waste that (4) may present an immi-
nent and substantial endangerment to
health or the environment. Interfaith
Community Org. v. Honeywell Int’l, Inc,
supra, 188 F.Supp.2d at 502 (citing 3 S.
Cooke, The Law of Hazardous Waste,
§§ 15.01[3][a] at 15-6 (2001)).

[2] This Court has found that Mutual
owned and operated a chromate chemical
production facility adjacent to the Site and
that it used the Site to dispose of approxi-
mately one million tons of COPR from its
chromate plant. By its own admission,
Honeywell is the corporate successor to

5. The parties were afforded the opportunity to
submit Proposed Findings of Fact and Con-
clusions of Law subsequent to trial. The

Mutual and therefore it is liable for any
and all acts, omissions, debts and liabilities
of Mutual relating to or arising out of the
chromium contamination at the Site. I con-
clude, therefore, that Honeywell has con-
tributed to “the past or present handling,
storage, treatment, transportation or dis-
posal of the chromium waste at the Site.”
See Interfaith Community Org. v. Honey-
well Int’l, Inc., supra, 188 F.Supp.2d at
502.

RCRA sets forth statutory definitions
for the terms “solid waste” and “hazardous
waste”.

Section 1004(27) of RCRA, 42 U.S.C.
6903(27), defines the term “solid waste” as:

[Alny garbage, refuse, sludge from a
waste treatment plant, water supply
treatment plant, or air pollution control
facility and other discarded material, in-
cluding solid, liquid, semisolid, or con-
tained gaseous material resulting from
industrial, commercial, mining, and agri-
cultural operations, and from community
activities, but does not include solid or
dissolved material in domestic sewage,
or solid or dissolved materials in irriga-
tion return flows or industrial discharg-
es which are point sources subject to
permits under section 1342 of Title 33,
or source, special nuclear, or by product
material as defined by the Atomic Ener-
gy Act of 1954, as amended (68 Stat.
923).

Section 1004(5) of RCRA, 42 U.S.C.
6903(5), defines the term “hazardous
waste” as:

[A] solid waste, or combination of solid
wastes, which because of its quantity,
concentration, or physical, chemical, or
infectious characteristics may—

Court has adopted certain of those Conclu-
sions of Law and rejected others.
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(A) cause, or significantly contribute to
an increase in mortality or an increase
in serious irreversible, or incapacitating
reversible, illness; or

(B) pose a substantial present or poten-
tial hazard to human health or the envi-
ronment when improperly treated,
stored, transported, or disposed of, or
otherwise managed.

Honeywell has admitted that the chro-
mium waste at the Site is both a “solid
waste” and a “hazardous waste” under
RCRA.

This and other courts have found that
chromium, particularly hexavalent chromi-
um, is a hazardous substance under
RCRA. See, e.g., Interfaith Community
Org. v. Honeywell Int’l, Inc., supra, 188
F.Supp.2d at 503; United States v. Power
Engineering Co., 10 F.Supp.2d 1145, 1157-
1158 (D.Colo.1998), affirmed, 303 F.3d
1232 (10th Cir.1999), certiorari denied, 529
U.S. 1086, 120 S.Ct. 1718, 146 L.Ed.2d 640
(2000) (hexavalent chromium is a form of
hazardous waste and of solid waste under
RCRA and Colorado regulations); Steel
Manufacturers Ass’n v. EPA, 27 F.3d 642,
645(D.C.Cir.1994) (electronic arc furnace
dust is considered to be a form of hazard-
ous waste by the EPA, in part, because, it
contains hexavalent chromium). Under
RCRA, EPA classifies waste that contains
five parts per million (ppm) or more of
chromium as hazardous. 40 C.F.R. 261.24.

The Court further finds that the chromi-
um waste that Mutual disposed of at the
Site is the cause of the extensive chromi-
um contamination of soil, groundwater,
surface water and sediments at and near
the Site.

The final element of liability under
RCRA requires a showing that the solid or
hazardous waste at issue may present an
imminent and substantial endangerment to
health or the environment.
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This Court has found that “compliance
(or non-compliance) with federal or state
environmental standards is a determina-
tive factor in assessing whether a particu-
lar form of contamination presents the
possibility of imminent or substantial en-
dangerment.” Interfaith Community Org.
v. Homeywell Int'l, Inc, supra, 188
F.Supp.2d at 503.

[3]1 RCRA was “designed to provide a
remedy that ameliorates present or obvi-
ates the risk of future ‘imminent’ harms
*®E A2 Meghrig v. KFC Western, Inc.,
516 U.8. 479, 486, 116 S.Ct. 1251, 134
L.Ed.2d 121 (1996).
substantial endangerment exists if there is
‘reasonable cause for concern that some-
one or something may be exposed to a risk

»

“An imminent and

of harm if remedial action is not taken.
1CO0 » Shinn, D.N.J. Civ. No. 93—
4774(JCL), slip op., November 24, 1998, p.
15.

[4] This Court concludes that Plaintiffs
need not show actual harm to health or the
environment. It is enough to show that
such an endangerment may exist. Inter-
faith Community Org. v. Honeywell Int’l
Inc., supra, 188 F.Supp.2d at 503 (citing 3
S. Cooke, The Law of Hazardous Waste,
§§ 15.01[3][e] at 15-11 n. 45-47 (2001)).
See also Meghrig v. KFC Western, Inc.,
supra, 516 U.S. at 486, 116 S.Ct. 1251
(imminence “implies that there must be a
threat which is present now, although the
impact of the threat may not be felt until
later”); Dague v. City of Burlington, 935
F.2d 1343, 1355-1356 (2d Cir.1991), re-
versed on other grounds, 505 U.S. 557, 112
S.Ct. 2638, 120 L.Ed.2d 449 (1992); Price
v. United States Navy, 39 F.3d 1011, 1019
(9th Cir.1994); United States v. Conserva-
tion Chemical Co., 619 F.Supp. 162, 193
(W.D.Mo.1985).
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This Court has found that Plaintiffs have
shown actual harm to health and the envi-
ronment.

[5] An “endangerment” is present if
there is merely threatened or potential
harm.  Interfaith Community Org. wv.
Honeywell Int’l, Inc., supra 188 F.Supp.2d
at 503; Dague v. City of Burlington, su-
pra, 935 F.2d at 1356. Only the risk of
harm, rather than actual harm, must be
imminent. Interfaith Community Org. v.
Honeywell Int’l, Inc., supra 188 F.Supp.2d
at 503. In Price v. United States Nawy,
supra, 39 F.3d at 1019, the Ninth Circuit
stated:

A finding of “imminency” does not re-

quire a showing that actual harm will

occur immediately so long as the risk of

threatened harm is present: “An “mmi-

nent hazard’ may be declared at any

point in a chain of events which may
ultimately result in harm to the public.”

Imminence refers “to the nature of the

threat rather than identification of the

time when the endangerment initially
arose.”

In applying the “imminent and substan-
tial endangerment” standard, courts
should err in favor of protecting human
health or the environment. In United
States v. Conservation Chem. Co., supra,
619 F.Supp. at 194, the court stated:

[IIf an error is to be made in applying
the [imminent and substantial] endan-
germent standard, the error must be
made in favor of protecting public
health, welfare and the environment.
Thus, just as the word “endangerment”
does not require quantitative proof of
actual harm, the word “substantial” does
not require quantification of the endan-
germent (e.g., proof that a certain num-
ber of persons will be exposed, that “ex-
cess deaths” will occur, or that a water
supply will be contaminated to a specific
degree).

In United States v. Price, 688 F.2d 204,
214 (3d Cir.1982), the Third Circuit stated
that the “imminent and substantial endan-
germent” standard was enacted to “invoke
* * * the full equity powers of the federal
courts in the effort to protect public
health, [and] the environment * * * from
the pernicious effects of toxic wastes.”
The Court found that RCRA allowed
courts to take action when there was only
a risk of harm, a more lenient standard
than the traditional requirement of threat-
ened irreparable harm Id. at 213-214.

RCRA is not only concerned with
threats to human health. Suit may also be
brought where there may be “an imminent
and substantial endangerment to * * * the
environment.” 42 U.S.C. 6972(a)(1)(B);
PMC, Ine. v. Sherwin—Williams Co., 151
F.3d 610, 618 (7th Cir.1998) (imminent and
substantial danger where toxic wastes
were buried and posed a “constant danger
to the groundwater * * *”);  Adello ».
Town of Brookhaven, 136 F.Supp.2d 81,
115 (E.D.N.Y.2001) (imminent and sub-
stantial endangerment under RCRA based
on harm to environment, even though
plaintiffs conceded no harm to human
health); Raymond K. Hoxsie Real Estate
Trust v. FExxon KEduc. Found., 81
F.Supp.2d 359, 367 (D.R.1.2000) (liability
under RCRA may be based solely on con-
tamination of groundwater and/or soil at
the site in levels “exceeding state stan-
dards” because “the statute clearly speaks
of endangerment to the ‘environment’ ”);
Lincoln Properties, Ltd. v. Higgins, 1993
WL 217429, *13 (threat to “living organ-
ism” need not occur for finding of immi-
nent and substantial endangerment to the
environment. “Neither the statute nor the
case law interposes an additional require-
ment that humans or other life forms be
threatened.” Harm to water, air, or soil
alone constitutes “imminent and substan-
tial endangerment.”)
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In ICO v. Shinn, this Court set forth the
showing that is needed for an imminent
and substantial endangerment under
RCRA. It held that a site “may present an
imminent and substantial endangerment”
within the meaning of RCRA where: (1)
there is a potential population at risk; (2)
the contaminant at issue is a RCRA “solid”
or “hazardous waste”; (3) the contaminant
is present at levels above that considered
acceptable by the state; and (4) there is a
pathway for current and/or future expo-
sure. ICO v. Shinn, supra, slip op. pp.
15-16. See also Foster v. United States,
922 F.Supp. 642, 661 (D.D.C.1996)

[6] This Court has found that the State
of New Jersey has determined that the
Site presents a “risk of imminent danger
to public health and safety and imminent
and severe damage to the environment.”
This determination by the State is entitled
to considerable weight by this Court.

Sampling Data Shows that Chromium
Contamination at the Site Substan-
tially FExceeds Acceptable State
Standards

New Jersey Law. In New Jersey, envi-
ronmental contamination is deemed “ac-
ceptable by the State” if the level of con-
tamination does not exceed the clean-up
levels established by the State under the
Brownfield and Contaminated Site Remed-
iation Act, N.J.S.A. 58:10B-1, et seq. (here-
after “the Remediation Act”). ICO w.
Shinn, supra, slip op., pp. 17-18.

In the Remediation Act, New Jersey
found that strict remediation standards are
necessary to protect the public and the
environment from the risks posed by haz-
ardous substances. N.J.S.A. 58:10B-1.2.
Accordingly, NJDEP was charged with

6. Remediation controls refer to institutional
controls or engineering controls. Institution-
al controls limit human activity in the vicinity
of the contamination. N.J.S.A. 58:10B-1.
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adopting minimum remediation standards.
N.J.S.A. 58:10B-12(a). Such standards
are adopted through rulemaking or on a
case-by-case basis until the rulemaking oc-
Ibid. Under either alternative, the
minimum remediation standards for soil
must ensure that, for human carcinogens,
the cancer risk is no greater than 1 in 1
million and that, for noncarcinogens, the
Hazard Index is no greater than 1.
N.J.S.A. 58:10B-12(d).

Curs.

New Jersey law requires that minimum
remediation standards be established for
residential and non-residential future uses
of the property. e.g., N.J.S.A. 58:10B-12(c).
Residential use is the preferred future use
of all property subject to remediation.
N.J.S.A. 58:10B-12(g). See also N.J.S.A.
58:10B-13(b). Non-residential use may
only be used if the property owner con-
sents to a deed restriction and agrees to
maintain any remediation controls® that
are imposed in lieu of a full clean up of the
property to the established remediation
standard. N.J.S. A, 58:10B-13(a)~(d).
Residential standards are to be set at a
level that allows unrestricted use of the
property without the use of remediation
controls. N.J.S.A. 58:10B-12(c).

Under the Remediation Act, any party
charged with remediating a site may pro-
pose to NJDEP that alternative minimum
soil remediation standards (hereafter
“ARS”) be used in lieu of standards set by
NJDEP. N.J.S.A. 58:10B-12(f)(1).
NJDEP may only agree to the use of an
ARS if it is demonstrated that the ARS
protects health to the same degree as
NJDEP’s standards. Ibid. In other
words, an ARS soil standard may not be
used in lieu of the NJDEP standard unless

Engineering controls utilize an engineered
mechanism to contain the contamination,
such as caps, covers, signs and fences. Ibid.
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it is demonstrated that the standard en-
sures that, for human carcinogens, the
cancer risk is no greater than 1 in 1 million
and that, for noncarcinogens, the Hazard
Index is no greater than 1. N.J.S.A.
58:10B-12(f)(1). A different ARS may be
used for each potential exposure pathway.

Here, NJDEP has set remediation or
clean-up standards for the Site for chromi-
um for soils, groundwater, and surface wa-
ter. It has also set screening guidelines
and a remediation action goal for sediment
contamination in the Hackensack River.
Those standards are addressed below.
This Court concludes that although con-
tamination at levels above that of a single
standard would be sufficient to show an
imminent and substantial endangerment,
here all the applicable NJDEP standards
are exceeded. This site is so contaminated
and the contamination is so mobile that the
standards for all media—soil, groundwa-
ter, surface water and sediments—are ex-
ceeded. Even the ARS’s that Honeywell
itself has proposed for dermal contact with
soil are exceeded. Since the acceptable
state standards are exceeded, the first part
of the test for an imminent and substantial
endangerment is satisfied.

Hexavalent Chromium in Soils at the
Site. This Court concludes that all applica-
ble state standards for hexavalent chromi-
um in soil (20 ppm, 240 ppm, 270 ppm, and
6,100 ppm) are far exceeded by the content
of hexavalent chromium in the soil at the
Site.

Total and Hexavalent Chromium in
Groundwater at the Site. This Court con-
cludes that the applicable state standard
for total chromium in groundwater (100
ppb) is far exceeded by the content of
chromium in the groundwater at the Site.

This Court concludes that the applicable
State standard for hexavalent chromium in
groundwater which seeps to the surface
and is discharged to the Hackensack River

(50 ppb) is far exceeded by the content of
hexavalent chromium in the groundwater
at the Site.

Hexavalent Chromium in Surface Wa-
ter at the Site. This Court concludes that
the applicable state standard for hexava-
lent chromium in surface water (50 ppb) is
far exceeded by the content of hexavalent
chromium in the swales at the Site which
discharge to the Hackensack River.

This Court concludes that the applicable
state standard for hexavalent chromium in
surface water which applies as a minimum
elicitation threshold (MET) for allergic
contact dermatitis (ACD)(25 ppm) has
been exceeded or approached by the sur-
face water on the Site.

Total Chromium in Sediments in the
Hackensack River Adjacent to the Site.
This Court concludes that the applicable
state sediment screening values for total
chromium in sediments, Effects Range-
Low (ER-L) (80 ppm) and Effects Range-
Median (KR-M) (370 ppm), are far exceed-
ed by the content of chromium in the
sediments of the Hackensack River adja-
cent to the Site.

This Court concludes that discharges
from the Site have caused the applicable
state sediment screening values for total
chromium in sediments in the Hackensack
River to be exceeded.

Hexavalent Chromium in the Waters
of the Hackensack River Downstream
from the Site. This Court concludes that
Honeywell has measured hexavalent chro-
mium in the Hackensack River, close to
and downstream from the Site, at levels
which EPA has found to be chronically
toxic to saltwater vertebrates and inverte-
brates.

Chromium at the Site Is Hazardous to
Humans and the Environment through
Current and Future Pathways

This Court concludes that there are cur-
rent and future pathways for the exces-
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sively high chromium both at the Site and
emanating from the Site to reach humans
and the environment, thus putting humans
and the environment at risk.

This Court concludes that hexavalent
chromium is a known human carcinogen
and that the seriousness of the potential
harm caused to human health by exposure
to hexavalent chromium is well-document-
ed and not open to dispute.

This Court concludes that hexavalent
chromium is toxic to nearly every environ-
mental receptor and that both chromium
and hexavalent chromium cause serious
harm to the environment.

Current and Future Pathways Exist
for Exposure of Humans and the Envi-
ronment to Unacceptable Levels of Chro-
mium

This Court concludes that there is a
substantial risk that trespassers, construc-
tion and utility workers, future commercial
workers, future residents and other per-
sons may come in contact with the high
levels of chromium contamination at the
Site.

This Court concludes that the ground-
water at the Site and the Hackensack Riv-
er immediately adjacent to the Site are
receptors of chromium contamination from
the Site.

This Court concludes that local fish pop-
ulations, wildlife and communities of lower
trophic organisms, which comprise the
base prey that supports higher trophic lev-
els are all potential receptors of chromium
contamination.

This Court concludes that Honeywell
has not raised any valid defense to liability
under RCRA.

The Interim Remedial Measures Are
Not Sufficient to Abate the Imminent
and Substantial Endangerment at the
Site

In 1989-1990, NJDEP required Honey-
well to install an interim cap over approxi-
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mately 17 acres of the Site. The interim
cap consists of 30-mil PVC liner, a geotex-
tile cover, and a 3/4” layer of sharp-edged
crushed stone cover. Other portions of
the Site are covered with asphalt or con-
crete slabs. The interim cap, the concrete,
and the asphalt cover are collectively re-
ferred to as the Interim Remedial Mea-
sures or IRMs.

Honeywell argues that the current
IRMs eliminate any potential endanger-
ment to humans or the environment. De-
fendant Honeywell International, Inc.’s
Trial Brief, November 14, 2002 (hereafter,
“Honeywell Trial Brief”), p. 5; see also
Interfaith Community Org. v. Honeywell
Int’l, Inc, supra, 188 F.Supp.2d at 504.

This Court concludes that the current
IRMs do not eliminate the imminent and
substantial endangerment to health and
the environment posed by the chromium
contamination at the Site.

This Court concludes that Honeywell,
contrary to its present argument, specifi-
cally informed NJDEP, at the time it be-
gan installation of the IRMs, that the
IRMs could not prevent all discharges of
chromium contamination from the Site.

This Court concludes that NJDEP has
rejected Honeywell’s risk assessment for
the Site, in part, because the assessment
did not adequately consider risk by failing
to assume that no IRMs exist at the Site.

Based on the Grace defendants’ insis-
tence on a residential cleanup for the Site,
risks must be assessed without the IRMs
because New Jersey law prohibits the use
of engineering controls, such as physical
barriers like the cap, with residential use.

This Court concludes that the IRMs are
severely compromised. The interim cap
has been in place well beyond its useful life
and is ripped and leaking. The asphalt
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which covers other portions of the Site is
cracked and heaving.

[71 Honeywell contends that human
health risks due to future exposure to the
COPR “cannot be based on an unrealistic
and implausible assumption that, despite
knowledge of the presence of COPR at
Study Area 7, utility or construction work-
ers would excavate into the soil without
any protective equipment.” Honeywell
Trial Brief, p. 6. However, to prevail on a
claim of imminent and substantial endan-
germent under RCRA, plaintiffs “need not
establish an incontrovertible harm to
health and the environment. The opera-
tive word is ‘may’” (citations omitted)
Hudson Riverkeeper Fund, Inc. v. Atl
Richfield Co., 138 F.Supp.2d 482, 488
(S.D.N.Y.2001). Thus, plaintiffs need only
show, as they have done, that there is a
risk that utility or construction workers
may be exposed to COPR in the future.

Honeywell cites Price v. United States
Navy, supra, 39 F.3d at 1019, for the
proposition that there is “no imminent and
substantial endangerment where contami-
nation remained on site” where there are
cap, asphalt and cement barriers in place.
Honeywell Trial Brief, pp. 4-5.

This Court concludes that Price v. Unit-
ed States Navy, is readily distinguished
from this case.

In Price v. United States Nawvy, the
Ninth Circuit held that there was no immi-
nent and substantial endangerment where:
(1) “there was no threat of migration of
contaminants through ground or surface
water or air”; (2) “tests revealed no signif-
icant contamination beneath the founda-
tion”; (3) the “[s]tate certified that all
appropriate response actions had been
completed and that no further removal/re-
medial action [was] necessary”; and (4)
“repairs and/or renovation might not cause
a release of contaminants.” 39 F.3d at
1019-20. These facts do not exist here.

This Court concludes that, unlike in
Price, despite the IRMs, contaminants are
migrating into the environment.

This Court concludes that, unlike in
Price, despite the IRMs, there are ex-
tremely high levels of contamination be-
neath the interim cap.

This Court concludes that, unlike in
Price, the State has taken the position that
further remedial action is necessary at the
Site. Moreover, even Honeywell admits
that there must be further remediation at
the Site.

Unlike the cement barrier in Price,
which was the foundation of a house, the
IRM barriers here include a damaged
PVC liner over 17 acres of the Site which
is years beyond its useful life and concrete
and asphalt which is cracked and heaved.

This Court concludes that, unlike the
cement barrier in Price, the integrity of
the barriers at the Site will continue to be
compromised due to heaving. Since the
chromium waste at the Site is known to
cause or create conditions that cause pave-
ments to heave and to penetrate founda-
tions of buildings, barriers that might have
blocked the pathway in other situations
are not acceptable barriers for the chromi-
um waste at the Site.

The State Surface Water Standards
Apply to the Discharges as They Leave
the Site

This Court concludes that, as a matter
of law, the New Jersey surface water stan-
dard applies to discharges from the Site as
they enter the Hackensack River.

Honeywell argues that no finding of an
imminent and substantial endangerment
can be based on exceedances of the 50 ppb
hexavalent chromium standard because
that standard applies, not to the discharge
at the end-of-the-swale, but to the dis-
charge after it has been diluted in the
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Hackensack River outside of an area that
is referred to as the mixing zone. Honey-
well Trial Brief, pp. 5-6.

This Court concludes that the mixing
zone regulations do not apply to Honey-
well’s discharges from the Site.

A mixing zone is a localized area in the
water body designated by NJDEP for mix-
ing, dispersing, or dissipating discharges
into the water body. N.J.A.C. 7:9B-14.
Water quality within a mixing zone may
exceed promulgated criteria, but nui-
sances, hazardous conditions, and acute
mortality to aquatic organisms is not al-
lowed within the mixing zone. [Ibid. A
party must apply for a mixing zone and
obtain the State’s approval to obtain one
for a site. Honeywell has not requested a
mixing zone and NJDEP has not approved
one.

Where no mixing zone applies, the water
quality criteria, such as the 50 ppb stan-
dard, “apply throughout the waterbody in-
cluding at the end of any discharge pipe,
canal or other discharge point” [e.g., the
swales]. 40 C.F.R. 131.36(c)(2)(1).

This Court concludes that NJDEP has
applied the 50 ppb standard to hexavalent
chromium discharges from the swales.

This Court concludes that, by Honey-
well’'s own expert’s admission, discharge
from the Site causes the 50 ppb standard
for hexavalent chromium to be exceeded in
the Hackensack River close to the Site.

Honeywell’s Arguments as to Ground-
water Contamination Are without Merit

This Court concludes that, as a matter
of law, the New Jersey groundwater stan-
dard applies to the groundwater beneath
the Site.

Honeywell argues that since no one is
drinking the groundwater beneath the
Site, contamination from the groundwater
at the Site does not present a risk to
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human health. Honeywell Trial Brief, p.
5.

This Court concludes that contaminated
groundwater seeps to the surface of the
Site, presenting a risk of allergic contact
dermatitis to trespassers, utility and con-
struction workers, future commercial
workers, future residents, and others who
come on the Site.

This Court concludes that Honeywell’s
failure to delineate the deep groundwater
may pose a potential risk to human health
since human ingestion of contaminated
groundwater from the Site is possible.

Under New Jersey law, groundwater is
an environmental receptor in its own right.
N.J.A.C. 7:26:E-1.8.

[8] An “imminent and substantial en-
dangerment” exists when buried hazard-
ous waste poses a “constant danger to the
groundwater * * *”  PMC, Inc. v. Sher-
win-Williams Co., supra, 151 F.3d at 618.
“The water’s designation as non-potable is
not fatal. The statute clearly speaks of
endangerment to the ‘environment.
Groundwater, potable or not, and soil are a
part of the environment.” Raymond K.
Houxsie Real Estate Trust v. Excon, supra,
81 F.Supp.2d at 367. In Lincoln Proper-
ties, Ltd. v. Higgins, 1993 WL 217429, *13,
the court stated:

RCRA does not define the term “envi-
ronment.” However, it presumably en-
compasses the air, soil and water, in-
cluding groundwater. In this case, the
environment has already been degraded
significantly by the contaminants’ inva-
sion of the water table. The groundwa-
ter * * * now contains [pollutants] in
concentrations far exceeding federal and
state standards.

Honeywell argues that “no ecological re-
ceptors are exposed to the groundwater
except where it discharges to surface wa-
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»”

ter. Honeywell Summary Judgment
Opp. Br., July 10, 2001, p. 3.

The Court concludes that the “excep-
tion” noted by Honeywell undermines its
argument. Honeywell’s “exception” is sig-
nificant since surface water is a major
pathway of exposure at the Site. This
Court has concluded that contaminated
groundwater discharges to the Hackensack
River where fish, wildlife, and benthic or-
ganisms are exposed to the contamination.
Contaminated groundwater also forms on-
gite seeps where it exposes human and
ecological receptors.

Honeywell contends that New Jersey’s
Groundwater Quality standard of 100 ppb
for chromium in groundwater is not appli-
cable at the Site, based on Federal Pacific
Electric Co. v. NJDEP, 334 N.J.Super.
323, 759 A.2d 851 (2000). Honeywell Trial
Brief, p. 5, note 10.

To the extent that Honeywell still press-
es this argument, this Court finds the ar-
gument to be without merit.

First, this Court concludes that Honey-
well has likely abandoned this argument,
since it informed NJDEP in June 2002
that it would remedy groundwater dis-
charges from the Site that exceed the 100
ppb standard.

Second, the facts here are entirely dif-
ferent than those in Federal Pacific.
While the 100 g/l has not been promulgat-
ed as a remediation standard under the
Remediation Act, NJDEP has stated that
it is one of the standards that applies to
this Site after years of reviewing the con-
ditions at the Site and considering the
impact of this contamination.

Since NJDEP may establish standards
on a case-by-case basis under the Remedi-
ation Act (N.J.S.A.58:10B-12(a)), this stan-
dard is fully applicable. In fact, Honey-
well adopted this standard in its own site-

specific RI to evaluate groundwater at the
Site.

Moreover, Honeywell could have, but
did not, propose a different site-specific
groundwater standard which NJDEP
would have evaluated, and possibly select-
ed, as the case-by-case standard for the
Site. The plaintiff in Federal Pacific
sought review of the dispute between itself
and NJDEP as to what standard would be
applied to the Site where NJDEP had not
promulgated a standard through formal
rulemaking. 334 N.J.Super. at 327, 759
A.2d 851. By failing to make such a pro-
posal to NJDEP, Honeywell has waived its
right to seek any alternative to the select-
ed standard.

RCRA § 7002(e) provides that a court,
“liln issuing any final order in an action
brought pursuant to [§ 7002] may
award costs of litigation (including reason-
able attorney and expert witness fees) to
the prevailing or substantially prevailing
party, whenever the court determines such
an award is appropriate.” 42 U.S.C.
§ 6972(e). Having concluded that Plain-
tiffs have prevailed on their claim against
Honeywell under RCRA § 7002(a)(1)(B),
and finding that the award of costs is
appropriate, the Court hereby orders
Honeywell to pay Plaintiffs’ all reasonable
attorneys fees, expert witness fees and
other costs Plaintiffs have incurred in fur-
therance of its RCRA claim against
Honeywell in this action.

A petition setting forth all costs (includ-
ing attorneys fees and expert witness fees)
being claimed by Plaintiffs under 42 U.S.C.
§ 6972(e) shall be submitted to the Court
within sixty (60) days from the date of
entry of the Order issued herewith

THE GRACE DEFENDANTS ARE
NOT LIABLE UNDER RCRA

[9] Plaintiffs assert claims against the
Grace Defendants under RCRA
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§ 7002(2)(1)(B), 42 U.S.C. § 6972(a)(1)(B).
Having found that none of the Grace De-
fendants ever engaged in the disposal or
other relevant activity related to the ap-
proximately one million tons of COPR that
Mutual disposed at the ECARG Property,
the Court finds that there is no basis for
imposing RCRA liability on the Grace De-
fendants in this action. Thus, the Court
will enter judgment in favor of the Grace
Defendants on Plaintiffs’ and Honeywell’s
RCRA claims. The basis for the Court’s
ruling is set forth below.”

The Plain Language of RCRA Makes
Clear That Liability Should Only Be
Imposed On Those Who Actively Man-
age Or Dispose Solid or Hazardous
Waste

The Supreme Court of the United States
has instructed that the intent of Congress
is to be determined by the plain language
of a statute and, absent an indication from
Congress to the contrary, words in a stat-
ute are to be given their “ordinary contem-
porary, common meaning.” Williams v.
Taylor, 529 U.S. 420, 120 S.Ct. 1479, 146
L.Ed.2d 435 (2000).

The Court finds that a straightforward
reading of RCRA compels a finding that
only active human involvement with the
waste is subject to liability under RCRA
§ 7002(a)(1)(B). In this regard, RCRA

7. In a previous ruling, this Court, in reliance
upon United States v. Price, 523 F.Supp. 1055
(D.N.J.1981) aff’'d. on other grounds 688 F.2d
204 (3d Cir.1982), held that co-defendant
Roned Realty could be held liable under
RCRA § 7002(a)(1)(B) based solely on its al-
leged ‘“‘passive indifference” as a property
owner. See June 13, 2002 Decision at 9-11.
Upon further consideration, the Court con-
cludes that its prior ruling is not in accor-
dance with the plain language of RCRA, con-
trolling Third Circuit precedent, and all other
post-Price federal court decisions that have
addressed the liability of land owners under
RCRA. The Court would also note that the
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§ 7002(a)(1)(B) provides that liability may
attach only if a person “has contributed or
is contributing to the handling, storage®
treatment, transportation or disposal of a
solid or hazardous waste that may pose an
imminent or substantial endangerment to
human health or the environment.” 42
US.C. § 6972(a)(1)(B) (emphasis added).
The ordinary meaning of “contribute” is
“to act as a determining factor.” Web-
ster’s II New Riverside University Dictio-
nary (1998). Thus, Congress intended to
impose liability only where a person is
shown to have affirmatively acted as a
determining factor over the waste manage-
ment  activities listed in  RCRA
7002(2)(1)(B). No other reading is possi-
ble as the phrase “has contributed or is
contributing to” in § 7002(a)(1)(B) modifies
the specified waste management activities
of “handling,” “treatment,” “transporta-
tion,” “storage” and “disposal” in that pro-
vision.

The legislative history also supports the
conclusion that Congress intended that
RCRA § 7002(a)(1)(B) reach only persons
engaged in the active management of
waste. In this regard, Congress stated:

The amendment reflects the long-stand-

ing view that generators and other per-

sons nwolved in the handling ... dis-
posal of hazardous wastes must share in
the responsibility for the abatement of
the hazards arising from their activities.

Third Circuit’s opinion in Price affirmed the
District Court’s decision in Price on grounds
not relevant to the issues involved in this case.
The Third Circuit only addressed he District
Court’s denial of the United States’ motion for
a preliminary injunction, and not the District
Court’s denial of the defendant’s summary
judgment motion on the issue of RCRA liabili-
ty. 688 F.2d at 211.

8. RCRA defines “‘storage” to mean the tempo-
rary placement of waste; this definition is
mutually exclusive of the term “disposal.”
See 42 U.S.C. § 6903(33).
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H.R. Conf. Rep. No. 98-1133, at 119 (1984)
(emphasis added).

All Federal Court Decisions Except
Price Have Held That Active Involve-
ment With a Waste Is a Prima Facie
Element Of Liability Under RCRA
§ 7002(a)(1)(B)

The Second Circuit in ABB Industrial
Systems, Inc. v. Prime Technology, Inc. et
al, 120 F.3d 351, 359 (2d Cir.1997), is the
only Circuit Court to have considered the
issue of whether a property owner may be
held liable under RCRA for alleged indif-
ference or failure to remediate pre-existing
contamination. In that case, plaintiff ABB
purchased a property from defendant
Zero-Max in 1985. Subsequently, in 1989,
ABB discovered that the property was
contaminated. ABB then sued Zero Max
and other predecessors-in-title under
RCRA § 7002(a)(1)(B) to compel a clean-
up. No evidence was adduced that Zero—
Max spilled, handled or disposed of the
waste during its ownership. However,
ABB did contend that the prior contamina-
tion continued to spread during Zero—
Max’s ownership, and that Zero-Max did
nothing to stop the spreading of such con-
tamination during its period of ownership.
The Second Circuit affirmed the dismissal
of the RCRA § 7002(a)(1)(B) claim against
Zero Max “because ABB cannot show that
Zero Max spilled hazardous chemicals or
otherwise contaminated the site ...” 120
F.3d at 359.

Three post-Price district court decisions
have similarly held that a property owner’s
“studied indifference” is insufficient to im-
pose RCRA liability. These courts have
all ruled that RCRA’s plain language re-
quires proof of active human involvement
in the past or present “handling, storage
... disposal” of a waste. See Delaney v.
Town of Carmel, 55 F.Supp.2d 237, 255-

9. 42 U.S.C. § 6903(3).

257 (S.D.N.Y.1999)(holding that defendant
Layhill, who purchased property 15 years
after disposal ceased and who did not con-
tain the waste after learning of the prob-
lem, was not liable under RCRA); Mar-
riott Corporation v. Simkins Industries,
Inc, 929 F.Supp. 396, 398 n. 2 (S.D.Fla.
1996) (dismissing RCRA claim against
Marriott on basis that a “delay in taking
remedial action upon discovery of contami-
nation caused by a previous owner does
not constitute wrongful handling or stor-
age of hazardous waste”); First San Diego
Properties v. Exxon, 859 F.Supp. 1313
(S.D.Cal.1994) (expressly rejecting Price
and dismissing RCRA claim brought by
waste generator, Exxon, against plaintiff
property owner who purchased the proper-
ty years after Exxon contaminated
groundwater; Kxxon alleged plaintiff had
exacerbated the environmental conditions
by plaintiff’s “indifference” in not investi-
gating or cleaning up the property after it
had discovered the contamination.).

The Third Circuit Has Rejected
Price’s Fundamental Premise By Rul-
ing That “Disposal” Under RCRA Does
Not Include Passive Migration of Con-
taminants

In reaching its conclusion that liability
could be imposed under RCRA for mere
“studied indifference” towards contamina-
tion, the Price court focused on RCRA’s
definition of “disposal” and concluded that
it encompassed the migration of contami-
nants from previously dumped waste. Be-
cause the RCRA definition of disposal in-
cludes the term “leaking,” ® the Price court
reasoned that “[t]he gravamen of a section
7003 action . .. is not defendants’ dumping
which admittedly ceased ... in 1972, but
the present imminent hazard posed by the
continuing disposal (leaking) of contami-
nants into the groundwater.” Price, 523
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F.Supp. at 1071 (emphasis supplied).
From there, the Court reasoned that a
property owner’s “studied indifference”
with regard to the migrating contaminants
constituted “contributing to ... disposal”
of a waste.

The Third Circuit, in United States v.
CDMG Realty Co. et al, 96 F.3d 706 (3d
Cir.1996), specifically rejected the legal un-
derpinning of Price, i.e., that the RCRA
“disposal” ¥ definition includes migration
of contaminants from previously dumped
waste. In the CDMG case, the defendant
(Dowel) purchased a New Jersey landfill
almost ten years after waste dumping had
ceased, having full knowledge before the
purchase that waste materials were at the
site. Dowel did not dump any new waste
at the property. However, previously
dumped waste was alleged to be leaching
to the groundwater and migrating at and
from the landfill. Dowell moved for sum-
mary judgment arguing that “disposal” re-
quired active involvement in the waste
dumping. The Third Circuit agreed, hold-
ing “that the passive migration of contami-
nation dumped in the land prior to Dowel’s
ownership does not constitute disposal.”
CDMG, 96 F.3d. at 711. In so holding, the
Third Circuit cited as “unpersuasive”
Price’s holding that “disposal” encompass-
es the passive migration of contaminants.
96 F.3d at 713. The court ruled that the
term “leaking” does not denote “the grad-
ual spreading of contamination alleged
here.” Id. The court found as a strong
argument that “in the context of the defini-
tion [of disposal] ‘leaking’ and ‘spilling’
should be read to require affirmative hu-
man action.” Id.

Accordingly, the Court concludes that
RCRA liability may be imposed on the
Grace Defendants in this case only upon a

10. Although CMDG addressed CERCLA liabil-
ity, the Court was interpreting the RCRA defi-
nition of “disposal,” which is incorporated by
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showing that they actively engaged in the
management or disposal of COPR at the
Site, and not upon evidence that they
merely displayed alleged “studied indiffer-
ence” to pre-existing chromium contamina-
tion resulting from Mutual’s COPR dispos-
al activities. CDMG, 96 F.3d at 711-713;
ABB Industrial Systems, Inc., 120 F.3d. at
359; Delaney, 55 F.Supp.2d at 255-257,
Marriott Corporation, 929 F.Supp. at 398
fn. 2; First San Diego Properties, 859
F.Supp. 1313.

The Grace Defendants Have Not Dis-
posed Of Any COPR At The Site

This Court has already found that nei-
ther W.R. Grace & Co. nor W.R. Grace
Ltd. have ever owned, operated or taken
any action regarding the ECARG Proper-
ty specifically related to pollution or envi-
ronmental compliance. See ICO v. Honey-
well International, Inc, 215 F.Supp.2d
482, 498-502 (D.N.J.2002).  Similarly,
there is no evidence that ECARG ever
disposed of any COPR at the ECARG
Property. Accordingly, the Court finds no
basis on which to hold the Grace Defen-
dants liable under RCRA § 7002(2)(1)(B),
and therefore will enter judgment in favor
of Grace on Plaintiffs’ and Honeywell’s
RCRA claims.

The Removal Of Abandoned Drums
And Alleged Handling And Disposal Of
Petroleum Do Not Provide Any Basis
For Imposing RCRA Liability On The
Grace Defendants

The Court specifically rejects Plaintiffs’
and Honeywell’s argument that the remov-
al of abandoned drums left at the ECARG
Property by “midnight dumpers” or the
alleged handling and/or disposal of petrole-

reference into CERCLA.
8§ 9601(29).

See 42 U.S.C.
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um ! provide a basis for imposing RCRA
liability on the Grace Defendants in this
action. No evidence has been presented to
the Court demonstrating that these activi-
ties have caused or contributed in any way
whatsoever to the “imminent and substan-
tial endangerment to health or the envi-
ronment” posed by the roughly one million
tons chromium waste that Honeywell's
predecessor, Mutual, disposed of at the
Site. The term “which” in the statutory
phrase “which may present an imminent
and substantial endangerment to health or
the environment” in RCRA § 7002(a)(1)(B)
requires Plaintiffs’ and Honeywell to es-
tablish that the drum removal and/or pe-
troleum release presented the “imminent
and substantial endangerment.” No such
showing was made. This case is con-
cerned with chromium contamination—not
petroleum contamination. See, e.g., Maine
People’s Alliance, et al. v. Holtrachem, 211
F.Supp.2d 237, 255 (D.Me.2002) (holding
that in a RCRA citizen’s suit there must
be a causal link between the disposal of a
particular contaminant and the “imminent
and substantial endangerment” complained
of.); Hudson Riverkeeper Fund, Inc. v.
Atlantic  Richfield  Company, 138
F.Supp.2d 482, 487-88 (S.D.N.Y.2001) (re-
quiring proof that defendant disposed
PCBs at site because PCBs were alleged
to be causing an “imminent and substantial
endangerment”).

11. In Plaintiffs’ proposed Finding of Fact,
Plaintiffs state: “W.R. Grace & Co. arranged
for the backfilling of excavated chromium
contaminated soils onto Site 157. Memoran-
dum from Ingram, W.R. Grace & Co., PL.Ex.
686, p. 2. W.R. Grace & Co. therefore han-
dled hazardous wastes at the Site.” This pro-
posed Finding of Fact is rejected. P-686 is a
memo requesting additional funding for costs
relating to the removal of the underground
storage tanks (“USTs”) at the gas station/car
wash property (Site 157). P-686 does not
contain any evidence that “W.R. Grace ar-
ranged for the backfilling of excavated chro-

Accordingly, having been presented with
no evidence linking drum removal or al-
leged petroleum handling/disposal activi-
ties to the “imminent and substantial en-
dangerment” posed by chromium at the
Site, the Court concludes that these activi-
ties provide no basis for imposing RCRA
liability on any of the Grace Defendants.

Although Roned chose to absent them-
selves from the trial as a result of their
settlement with Honeywell, claims against
them by Plaintiffs persist. For the same
reasoning the Court finds no RCRA liabili-
ty against the Grace Defendants, it finds
no RCRA liability against Roned.

GRACE DEFENDANT’S THIRD
AMENDED  CROSSCLAIMS v
HONEYWELL  AND  HONEY-

WELL’S CLAIMS v. GRACE
1. Honeywell Is Liable Under RCRA

In Count I of its Third Amended Cross—
Claims, ECARG asserts a claim against
Honeywell pursuant to Section
7002(a)(1)(B) of the Resource Conservation
and Recovery Act (“RCRA”), 42 U.S.C.
§ 6972(a)(1)(B). Section 7002(a)(1)(B) pro-
vides, in pertinent part, that injunctive re-
lief may be issued against “any person . ..
who has contributed or who is contributing
to the past or present handling, storage,
treatment, transportation, or disposal of
any solid or hazardous waste which may
present an imminent and substantial en-

mium contaminated soils onto Site 157.” To
the contrary, P-686 confirms that in connec-
tion with the NJDEP-approved UST removal,
1,040 tons of BTEX/chromium contaminated
soil was removed and disposed of offsite (P-
686, p. 1) and that the excavation was then
backfilled (P-686, p. 2). As further evidence
of the fact that the excavated soil was re-
moved and disposed of offsite, Honeywell and
the Grace Defendants have stipulated that the
incremental increase in the offsite disposal
cost as a result of the presence of chromium
in the soil was $126,000. See Amended Past
Costs Stipulation, filed March 14, 2003,14.
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dangerment to health or the environment.”
42 U.S.C. § 6972(a)(1)(B).

The Court has already analyzed Honey-
well’s liability under RCRA and therefore
concludes as a matter of law that Honey-
well is liable to ECARG under RCRA.

Having concluded that all three ele-
ments of Honeywell’s liability under
RCRA § 702(a)(1)(B) are established, the
Court finds that Honeywell is liable to
ECARG under Count One of its Third
Amended Crossclaims for the injunctive
relief, attorneys’ fees and costs.

As stated previously, a mandatory in-
junction will issue directing excavation and
removal of COPR as the only effective
remedy that will address the health and
environmental risks as well as the heaving
problem at the ECARG property. Upon
removal of the COPR, Honeywell must
completely backfill the entire KCARG
property with clean fill. Since I have al-
ready concluded that the sediments in the
Hackensack River in the vicinity of the
ECARG property are contaminated with
chromium at levels exceeding NJDEP’s
(ER-L) and ER-M toxicity levels, it will
be necessary that Honeywell remedy all
Hackensack River sediments that have
been contaminated with chromium from
the Site. I also conclude that chromium
contaminated groundwater from Study
Area 5 (the location of the former Mutual
plant) located to the east of the ECARG
property flows in the direction of the
ECARG property, and therefore there is a
substantial likelihood that the property
could become recontaminated with hexava-
lent chromium after the COPR is removed.
Accordingly, I conclude that as an addi-
tional remedy, Honeywell must implement
hydraulic controls on the eastern perime-
ter of the ECARG property so as to pre-
vent recontamination of the Site from
Study Area 5.

263 FEDERAL SUPPLEMENT, 2d SERIES

As provided in the Order issued here-
with, the parties shall meet with the Spe-
cial Master, within thirty days of his ap-
pointment, and arrive at a Work Plan. The
Work Plan shall contain a time table and
benchmark dates for the excavation, re-
moval, treatment and offsite disposal of all
COPR on the Site, and the backfilling of
the Site with clean soil in order that the
240 ppm hexavalent chromium residential
soil cleanup level is attained throughout
the Site.

The Court concludes that sediments in
the Hackensack River located in the vicini-
ty of the ECARG Property are highly
contaminated with chromium at levels
greatly exceeding NJDEP’s “ER-L” and
“KER-M” toxicity screening levels, that the
approximately one million tons of COPR
that Mutual disposed at the ECARG Prop-
erty is the source of such sediment con-
tamination, that the contaminated sedi-
ments are, and will continue to be, highly
toxic to fish, plankton, barnacles, mussels,
crabs, clams, crustaceans, worms and/or
other organisms living in and around them,
and therefore that these contaminated sed-
iments “may present an imminent and sub-
stantial endangerment to ... the environ-
ment.” 42 U.S.C. § 6972(a)(1)(B).

On the basis of these findings, the Court
concludes that, in order to remedy the
serious, on-going environmental risks
posed by the chromium contaminated river
sediments, it is necessary for Honeywell to
remedy all Hackensack River sediments
that have been contaminated with chromi-
um from the Site at levels at or exceeding
370 ppm, which is NJDEP’s ER-M toxici-
ty screening level. See ICO v. Schinm,
supra, at 15-16. The Court finds that no
remedy other than that set forth above will
be effective in abating the endangerment
to the environment posed by the contami-
nated sediments.
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As provided in the Order issued here-
with, the parties shall meet with the Spe-
cial Master, within thirty days of his ap-
pointment, and arrive at a Work Plan, with
a time table and benchmark dates to reme-
dy all Hackensack River sediments that
have emanated from the Site such that the
chromium ER-M of 370 ppm is attained in
the Hackensack River for such chromium
contaminated sediments.

The Court concludes that chromium-con-
taminated groundwater from Study Area 5
(the location of the former Mutual Jersey
City Chrome Plant) located to the east of
the KCARG Property flows in the di-
rection of the ECARG Property, and thus
that there is substantial likelihood that the
ECARG Property could become re-con-
taminated with hexavalent chromium after
the COPR is excavated and replaced with
clean fill by Honeywell. As set forth in
above, re-contamination of the ECARG
Property with hexavalent chromium would
present health risks to humans, including
future construction workers, future utility
workers and future residents, who will be
working/living at the ECARG Property af-
ter the COPR is remediated and ECARG
is permitted to implement its development
plans.

Honeywell must implement hydraulic
controls on the eastern perimeter of the
ECARG Property so as to prevent the re-
contamination of the Site with hexavalent
chromium contamination from Study Area
5. The Court concludes that installation of
such hydraulic controls is necessary to
protect human health at the ECARG Prop-
erty.

As provided in the Order being issued
herewith, the parties shall meet with the
Special Master, within thirty days of his
appointment, and arrive at a Work Plan
for installing such hydraulic controls as
may be necessary to prevent the Site from
becoming re-contaminated with hexavalent

chromium at levels exceeding the applica-
ble 240 ppm residential limit due to
groundwater flow from Study Area 5.

The Court will require Honeywell to
provide and maintain financial assurances
to insure that the excavation, removal and
backfilling work required to comply with
this Court’s injunctive order is accom-
plished. Both New Jersey and federal
statutory law recognize the appropriate-
ness of requiring financial assurances in
connection with the remediation of con-
taminated property. In New Jersey, the
party responsible for remediation of con-
taminated property is required to provide
financial assurances in an amount equal to
or greater than the estimated cost of the
remediation; is required to increase the
amount of the financial assurances if the
estimated cost of the remediation increas-
es; is permitted to use the financial assur-
ance to pay for actual costs of the remedi-
ation; is permitted to request a decrease
in the amount of the financial assurance
when the estimate of the cost of the
remediation decreases; and is required to
maintain the financial assurances in effect
for a term not less than the actual time
necessary to perform the remediation.

An appropriate financial assurance
amount based upon the estimated costs of
the remediation will be included in the
Court’s final judgment, based upon the
recommendation of the Special Master.

RCRA § 7002(e) provides that a court,
“in issuing any final order in any action
brought pursuant to [section 7002] ...,
may award costs of litigation (including
reasonable attorney and expert witness
fees) to the prevailing or substantially pre-
vailing party, whenever the court deter-
mines such an award is appropriate.” 42
US.C. § 6972(e). Having concluded that
ECARG has prevailed on its claim against
Honeywell under RCRA § 7002(a)(1)(B),
and finding that the award of costs is
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appropriate, the Court hereby orders
Honeywell to pay ECARG all reasonable
attorneys’ fees, expert witness fees and
others costs ECARG has incurred in fur-
therance of its RCRA claim against
Honeywell in this action.

A petition setting forth all costs (includ-
ing attorneys’ fees and expert witness
fees) being claimed by ECARG under 42
U.S.C. § 6972(e) shall be submitted to the
Court within sixty days from the date of
entry of the Order issued herewith.

2. Honeywell is strictly liable to
ECARG under New Jersey Com-
mon Law

In Count V of its Third Amended Cross—
Claims, ECARG seeks to hold Honeywell
strictly liable under New Jersey common
law for damages and injunctive relief aris-
ing out of Mutual’s disposal of COPR and
the resulting chromium contamination at
the ECARG Property.

[10] To prevail on a claim for strict
liability, two elements must be demon-
strated: (1) that the defendant’s disposal
of waste constituted an “abnormally dan-
gerous activity,” and (2) that such activity
has harmed the plaintiff. See T & £ In-
dustries v. Safety Light Corp., 123 N.J.
371, 587 A.2d 1249 (1991); New Jersey
Turnpike Authority v. PPG Industries,
Inc., et al, 16 F.Supp.2d 460, 479 (D.N.J.
1998); Department of Environmental Pro-
tection v. Ventron, 94 N.J. 473, 468 A.2d
150 (1983). As set forth below, the Court
concludes that both of these elements of
Honeywell’s strict liability under common
law are established in this case.

[11,12] In determining whether Mutu-
al’s disposal of COPR at the ECARG
Property and its failure to remove the
COPR constitutes an “abnormally danger-
ous activity,” the Court must consider the
factors set forth in the Restatement (Sec-
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ond) of Torts § 520, which are: (a) “the
existence of a high degree of risk of some
harm to the person, land or chattels of
others;” (b) “the likelihood that the harm
that results from it will be great;” (c) “the
inability to eliminate the risk by the exer-
cise of reasonable care;” (d) “the extent to
which the activity is not a matter of com-
mon usage;” (e) “the inappropriateness of
the activity to the place where it is carried
on;” and/or (f) “the extent to which its
value to the community is outweighed by
its dangerous attributes.” Ventron, at
159. A determination of whether an activi-
ty is “abnormally dangerous” must be
made on a case-by-case basis, taking all
relevant circumstances into consideration.
Id.

[13] As demonstrated below, the Court
concludes that under each of the factors
set forth in the Restatement (Second) of
Torts § 520, Mutual’s disposal and failure
to remove the COPR at the ECARG Prop-
erty constitutes an “abnormally dangerous
activity” that subjects its successor,
Honeywell, to strict liability.

The Court concludes that Mutual’s dis-
posal of COPR at the ECARG Property
poses a “high degree of risk of some harm
to the person, land or chattels of others”
within the meaning of Restatement (Sec-
ond) of Torts § 520. The Court reaches
this conclusion on the basis of evidence
discussed above, which demonstrates that:
(1) Mutual’s disposal of COPR has caused
extensive chromium contamination in soil,
surface water, groundwater and sediments
at and near the ECARG Property in levels
greatly exceeding all applicable NJDEP
environmental limits; and (2) the COPR
and resulting chromium contamination at
the KCARG Property present imminent
and substantial risks to both humans and
environmental receptors. See, e.g., Jersey
City Redevelopment Authority, 1987 WL
54410 at *4 (finding that the disposal of
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chromium waste at plaintiff's property
posed a “high degree of risk of some harm
to the person, land or chattels of others”
because the waste contained hexavalent
chromium, a known human carcinogen,
and chromium contamination in soil at the
plaintiff’s property exceeded NJDEP’s
chromium cleanup value).

The Court concludes that Mutual’s dis-
posal of COPR at the ECARG Property
also satisfies the Restatement factor that
“the likelihood that the harm that results
[from the activity] will be great.” Re-
statement (Second) of Torts § 520. This
factor is satisfied based on the evidence
discussed in Section I, supra, which dem-
onstrates that Mutual’'s COPR contains
highly toxic hexavalent chromium; that
hexavalent chromium presents serious
health risks (including cancer); and that
Mutual’s disposal activities at the ECARG
Property continue to cause chromium con-
tamination in soil, surface water, ground-
water and sediments in levels hundreds of
times higher than NJDEP’s acceptable
limits. See, e.g., Jersey City Redevelop-
ment, 1987 WL 54410 at *6 (finding this
element of the Restatement satisfied be-
cause chromium contamination from the
waste that had been disposed of at the site
at issue had “migrated and entered ...
ground water”); Ventron, 94 N.J. at 492,
468 A2d 150 (finding that mercury con-
tamination in creek sediments satisfied
this element of the Restatement, and ex-
plaining that “[d]etermination of the mag-
nitude of the damage includes recognition
that the disposal of toxic waste may cause
a variety of harms, including groundwater
contamination via leachate, surface water
contamination via runoff or overflow, and
poison via the food chain”).

The Court concludes that the risks
posed by Mutual’s disposal of COPR at the
ECARG Property could not be eliminated
“by the exercise of reasonable care.” Re-

statement (Second) of Torts § 520. As the
New Jersey Supreme Court observed in
Department of Ewnvironmental Protection
v. Ventron, supra, “[wlith respect to the
ability to eliminate the risks involved in
disposing of hazardous wastes by the exer-
cise of reasonable care, no safe way exists
to dispose of [toxic waste] by simply
dumping it onto land or into water.”
Ventron, 94 N.J. at 492, 468 A.2d 150
(emphasis added). Just like the waste at
issue in Ventron (mercury), the evidence in
this case demonstrates that there was no
safe way to dispose of chromium waste at
a property like the ECARG Property,
which is located in a densely-populated
urban area, given the capacity of hexava-
lent chromium to cause cancer, chrome
sores, allergic contact dermatitis and other
serious adverse health effects in humans.
See Jersey City Redevelopment, 1987 WL
54410 at *6 (finding that this element of
the Restatement analysis had been met
because the defendants’ disposal of chro-
mium waste on the plaintiff’s property
posed significant health risks against
which the wunsuspecting public is not
equipped to protect itself). The serious
health and environmental risks posed by
the COPR that Mutual disposed at the
ECARG Property clearly could not have
been “eliminated by the exercise of reason-
able care” on the part of Mutual. Restate-
ment (Second) of Torts § 520. To the
contrary, as set forth above, those risks
can only be abated by excavating and re-
moving all of the COPR from the Proper-
ty.

Turning to the next two Restatement
factors, the Court concludes that Mutual’s
disposal of approximately one million tons
of toxie, highly alkaline COPR at a proper-
ty located on a river and in an urban area
such as Jersey City was neither “a matter
of common usage” nor “appropriate to the
place where it was carried out” within the
meaning of Restatement (Second) of Torts
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§ 520. The Court finds support for this
conclusion in the Ventron case, in which
the New Jersey Supreme Court recog-
nized that the disposal of toxic hazardous
waste “is particularly inappropriate in the
Hackensack Meadowlands, an environmen-
tally sensitive area where the arterial wa-
terways will disperse the pollution through
the entire ecosystem.” Ventron, 94 N.J.
at 492, 468 A2d 150; see also T & K
Industries, 123 N.J. at 394, 587 A.2d 1249
(finding that the defendant’s processing
and disposal of radium in the Jersey City
area was an abnormally dangerous activity
because doing so “is particularly inappro-
priate in an urban setting”). The Court
finds that Mutual’s disposal of chromium
waste at the ECARG Property clearly was
“inappropriate” to the place it was con-
ducted because, as in Ventron, it involved
the disposal of toxic waste into and around
the Hackensack River. See Ventron, 94
N.J. at 492, 468 A.2d 150. Mutual’s dis-
posal activities have caused hexavalent
chromium to disperse throughout the envi-
ronment at and near the KCARG Proper-
ty, including environmentally sensitive
groundwater, surface water and river sedi-
ments, at levels greatly exceeding all appli-
cable NJDEP environmental limits.

The Court further finds that the “inap-
propriate” nature of Mutual’'s COPR dis-
posal activities at the ECARG Property is
demonstrated by the evidence, demon-
strating that it was foreseeable that this 34
acre toxic waste dump created by Mutual
would be developed someday as a residen-
tial development thereby exposing future
construction workers, future utility work-
ers and future residents at the Site to an
unacceptable risk of harm. It is also fore-
seeable that such a large tract in an urban
area would attract trespassers. See Jer-
sey City Redevelopment, 1987 WL 54410
at *6 (finding that disposal of chromium
waste in Jersey City was “inappropriate”
within the meaning of the Restatement
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because “it was foreseeable for [defen-
dants] to anticipate the utilization of said
[chromium] fill in residential areas” such
as the plaintiff’s property).

Turning to the last Restatement factor
(i.e., the extent to which the “value to the
community,” if any, of the activity “is out-
weighed by its dangerous attributes”), the
Court takes notice of the fact that in Ven-
tron, the New Jersey Supreme Court
found that the disposal of dangerous toxic
waste into the environment “is a critical
societal problem in New Jersey,” and thus
that the value of such disposal activities, if
any, is substantially outweighed by the
serious health and environmental problems
caused by them. See Ventron, 94 N.J. at
492, 468 A.2d 150. This sentiment was
echoed in the Jersey City Redevelopment
Authority case, in which this Court con-
cluded that although the chromium waste
at issue was claimed to have served some
limited utilitarian purpose as fill, such al-
leged value “is far outweighed by its dan-
gerous attributes and the risks that it
posed to the environment.” Jersey City
Redevelopment, 1987 WL 54410 at *6 (em-
phasis added); see also T & E, 123 N.J. at
394, 587 A.2d 1249 (holding that because
the risks associated with the handling and
disposal of radium waste materials in the
environment far outweigh the usefulness of
radium to society, defendant’s disposal ac-
tivities were “abnormally dangerous”).

Here, the Court has been presented
with no evidence of any redeeming quali-
ties of the COPR that Mutual disposed of
at the Site. Instead, as discussed above,
the record is replete with evidence that the
COPR and chromium contamination
caused thereby pose serious health and
environmental risks, demonstrating that
the “dangerous attributes” of Mutual’s dis-
posal activities far outweigh any alleged
value attributed to them by Honeywell.
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The Court finds the New Jersey Su-
preme Court’s decision in 7' & £ Indus-
tries v. Safety Light Corp., is directly on
point and especially instructive in deter-
mining whether Mutual’s disposal activities
constitute an “abnormally dangerous activ-
ity” within the meaning of the Restatement
(Second) of Torts § 520. In the T & K
Industries case, the defendant (USRC)
had disposed radium waste on a tract of
land in Orange, New Jersey from approxi-
mately 1917 to 1926, during which time it
had reason to know that radium posed
serious health risks to humans. 7 & £
Industries, 123 N.J. at 376-78, 587 A.2d
1249. USRC never cleaned up the proper-
ty, and in 1943 sold the site to a third-
party (Arpin) who used it as a manufactur-
ing facility for a period of time and eventu-
ally sold it to the plaintiff (T & E) in 1974.
Id., at 376-379, 587 A.2d 1249. USRC
never notified Arpin, T & E or anyone else
about the presence of the radium on the
property. Id., at 382-83, 587 A.2d 1249.
Shortly after T & E purchased the site in
1974, state inspectors determined that it
was highly contaminated with radium at
levels exceeding applicable federal and
state regulatory limits. Id., at 379-380,
587 A.2d 1249. The court held that
USRC’s disposal of toxic radium waste
into the environment, exacerbated by its
failure to warn the successors in title, con-
stituted an “abnormally dangerous” activi-
ty that subjected USRC to strict liability
for all of the plaintiff’s cleanup costs and
other resulting damages. Id. Significantly,
the court rejected USRC’s caveat emptor
and “assumption of the risk” defenses de-
spite T & E’s apparent knowledge of the
radium contamination at the site. Id.

Another case directly on point is Jersey
City Redevelopment Authority v. PPG In-
dustries, Inc., 1987 WL 54410 (D.N.J.
1987), in which the District Court held that
the distribution and disposal of COPR con-
taining hexavalent chromium was an “ab-

normally dangerous activity.” See Jersey
City Redevelopment, 1987 WL 54410 at
*6-7. In that case, the plaintiff sought to
hold defendant PPG strictly liable for
cleanup costs that the plaintiff incurred as
a result of another party’s disposal of
PPG’s chromium waste on plaintiff’s prop-
erty. Applying the Restatement factors,
Judge Sarokin found PPG liable and held
the disposal to be an “abnormally danger-
ous activity” due to (1) the fact that plain-
tiff's property had become contaminated
with hexavalent chromium at levels in ex-
cess of the NJDEP cleanup levels; and (2)
the serious adverse health effects associat-
ed with chromium, which PPG was fully
aware of at the time the disposal occurred.
1d., at *4.

The Court concludes that this case is on
“all fours” with T & E Industries and
Jersey City Redevelopment. Just as in
the Jersey City Redevelopment case, the
COPR that Mutual disposed at the Site is
a “hazardous waste” containing high levels
of hexavalent chromium. Moreover, just
as in Jersey City Redevelopment (as well
as T & E Industries), the disposal of
Mutual’s COPR at the Site has resulted in
extensive environmental contamination in
soil, surface water and groundwater in
concentrations greatly exceeding NJDEP
limits. As described above, exceedances of
these applicable environmental limits dem-
onstrate that Mutual’s disposal of COPR at
the Site posed “a high degree of risk of
some harm to the person, land or chattels
of others” and that the resulting harm was
“great” within the meaning of the Restate-
ment, and thus that it was “abnormally
dangerous.” T & E Industries, 123 N.J.
at 394, 587 A.2d 1249.

Further, just as in Jersey City Redevel-
opment and T & E Industries, the record
in this case demonstrates that Mutual dis-
posed its COPR at the Site with full
knowledge of the serious adverse health
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effects caused by hexavalent chromium,
including lung cancer. Mutual’s own docu-
ments demonstrate that during the period
it was dumping COPR at the Site, Mutual
was besieged by compensation claims from
its employees for nasal perforations and
chrome sores suffered at Mutual’'s Jersey
City Chrome Plant, and that Mutual knew
that employees at the Jersey City plant
were contracting lung cancer from expo-
sure to hexavalent chromium. Indeed, the
evidence demonstrates that Mutual even
commissioned a special study to explore
alternative disposal methods for its COPR
in Jersey City, the results of which caused
Mutual’s president to acknowledge that
the company’s chromium waste presented
a “danger” and “might cause a great deal
of trouble.” Such knowledge necessarily
put Mutual on notice of the serious poten-
tial health and environmental hazards
posed by the COPR it was disposing at the
Site. See, e.g., Jersey City Redevelopment,
1987 WL 54410 at *9; T & E Industries,
123 N.J. at 395, 587 A.2d 1249.

The Court rejects Honeywell’s argument
that Mutual’s knowledge about occupation-
al health hazards associated with chromi-
um did not equate to knowledge that its
COPR could present health or environ-
mental risks to the public. The New Jer-
sey Supreme Court specifically rejected
this same argument in 7 & £ Industries,
stating:

Here defendant knew that it was pro-
cessing radium, a substance conceded-
ly fraught with hazardous potential.
It knew that its employees who han-
dled radium should wear protective
clothing; it knew that some employ-
ees who had ingested radium had de-
veloped cancer; and prior to the sale
of the property, it knew that the inha-
lation of radon could cause lung can-
cer. Despite that wealth of knowl-
edge concerning the harmful effects of
radium exposure, defendant contends
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that it could not have known that dis-
posal of the radium-saturated by-
products behind the plant would pro-
duce a hazard. That contention ap-
pears to rest on the idea that some-
how the radium’s potential for harm
miraculously disappeared once the
material had been deposited in a va-
cant corner of an urban lot, or at the
least that one might reasonably reach
that conclusion—a proposition that we
do not accept. (T & FE, 123 N.J. at
395, 587 A.2d 1249.)

The Court further finds that Mutual’'s
own documents strongly suggest that Mu-
tual actually knew during the period prior
to its sale of the KCARG Property to Amy
Joy in 1954 that Mutual’'s COPR had the
potential to cause lung cancer and/or ad-
verse health effects. This fact is demon-
strated by evidence in the record includ-
ing: (1) a 1937 study conducted by the
Mellon Institute led the Vice President of
Mutual to conclude that use of the COPR
as a fertilizer would be “dangerous” and
pose “a great deal of trouble”; (2) a 1951
internal Mutual memorandum in which the
Vice President of Mutual was informed of
high concentrations of hexavalent chromi-
um in the air at the “Residue Department”
at the Jersey City Chrome Plant; and (3)
a 1953 study by U.S. Public Health Service
(in which Mutual was a participant) in
which it was concluded that “pulmonary
carcinoma found in this industry is associ-
ated primarily with the roast and residue
materials 7, that acid soluble chromium
compounds thought to be carcinogenic ap-
peared “principally in the vesidue,” and
that chromium was “present in appreciable
amounts wherever roast or residue is en-
countered.”

The Court further finds that despite
having knowledge of the serious adverse
health effects posed by chromium and its
COPR, Mutual did not provide any warn-
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ings to the unsuspecting public and instead
irresponsibly sold the property to Amy Joy
Realty in 1954, who immediately developed
the Site as a drive-in theater. Significant-
ly, there is no evidence that Mutual ever
warned Amy Joy or any other subsequent
owner (including Daylin) of the chromium
waste or the health risks posed by the
property.

The Court concludes that Mutual’s be-
havior clearly amounts to “abnormally
dangerous activity” within the meaning of
the Restatement.'? See, e.g., T & E Indus-
tries, 123 N.J. at 390-95, 587 A.2d 1249;
Jersey City Redevelopment, 1987 WL
54410 at *6.2

[14] The Court concludes that the sec-
ond element of Honeywell’s strict liability
(i.e., that ECARG has been “harmed” by
Mutual’s abnormally dangerous activities)

12. The Court rejects Honeywell's argument
that Mutual’s abnormally dangerous disposal
activities at the ECARG Property were not
“abnormally dangerous’” because the federal
government allegedly was purchasing chromi-
um products from Mutual for a short period
during World War II. This argument fails on
several grounds, not the least of which is the
fact that Mutual began disposing chromium
waste at the property in or before 1905—a
minimum of 35 years before the war effort
began. Although World War II ended in
1945, the end of the war apparently did not
stop Mutual from dumping more toxic COPR
at the property. The evidence shows that
Mutual’s disposal activities continued for at
least nine more years until at least 1954.
Finally, there is absolutely no evidence that
during World War II the government ever
approved, controlled, or much less even knew
about Mutual’s disposal of toxic COPR at the
ECARG Property. The Court finds that the
decision to dispose of chromium waste at the
Site was Mutual’s and Mutual’s alone.

13. The Court also rejects Honeywell’s attempt
to blame Mutual’s disposal activities on the
State of New Jersey, which Honeywell alleges
granted Mutual the right to pollute the envi-
ronment when the state deeded property to
Mutual along the shoreline of the Hackensack
River. The Court finds that the “riparian
grants”’ to which Honeywell cites in support

has been established due to the fact that
ECARG has suffered substantial monetary
damages including but not limited to the
costs incurred in connection with the de-
molition of the Goodrich (Valley Fair)
Building, security, removal and disposal of
chromium-contaminated soil, legal fees,
lost rents, and the loss of its ability to sell
or develop the ECARG Property. See,
eg., T & E, 123 N.J. at 399, 587 A.2d 1249
(holding that the owmer of property con-
taminated by the disposal of radium waste
had been “harmed” because (i) it had in-
curred cleanup costs to address the con-
tamination, and (ii) the contamination had
caused it to curtail its business operations
on the property); Jersey City Redevelop-
ment, 1987 WL 54410 at *8-9 (plaintiff
suffered “harm” due to costs incurred in
remediating chromium contamination).

of this argument simply conveyed certain
“land under water” along the shore of the
Hackensack River and the right to use such
property for “solid filling” and/or construc-
tion of “piers.” There is absolutely no men-
tion of chromium in these grants, nor any
evidence that the State of New Jersey intend-
ed for Mutual to “fill” the Site with highly
toxic, highly alkaline chromium wastes gener-
ated at Mutual’s Jersey City Chrome Plant.
The Court concludes that these grants were
not intended by the State to serve as a blanket
license for Mutual to poison the ECARG
Property or adjacent Hackensack River with
highly toxic hexavalent chromium. This is
evidenced by the fact that NJDEP has subse-
quently penalized Honeywell for its disposal
activities and ordered it to take action to
remediate the severe conditions that resulted.
In any event, the State’s “riparian grants”
certainly do not shield Honeywell from liabili-
ty for any damages incurred by ECARG aris-
ing out of Mutual’s “‘abnormally dangerous”
COPR disposal activities. See, e.g., Kenney v.
Scientific, Inc., 204 N.J.Super. 228, 249-50,
497 A.2d 1310 (Law Div.1985) (fact that New
Jersey licensed the landfill at issue did not
prevent land owners from bringing strict lia-
bility claims against waste generators who
had disposed of waste at the site).
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On the basis of the foregoing, the Court
concludes that Mutual’s successor, Honey-
well, is strictly liable under New Jersey
common law for all damages ECARG has
incurred as a result of Mutual’s disposal
and failure to remove the COPR at the
ECARG Property and the extensive chro-
mium contamination that plagues the
ECARG Property. See T & E Industries,
123 N.J. at 399-400, 587 A.2d 1249 (award-
ing plaintiff its cleanup costs, the costs of
relocating its business, and such other
damages that “flowed from defendant’s in-
appropriate disposal of [waste]”). In addi-
tion, ECARG is entitled to a declaratory
judgment awarding it full “indemnifica-
tion” from Honeywell for any and all fu-
ture costs that ECARG may incur until
the chromium contamination is fully reme-
diated by Honeywell. T & E, 123 N.J. at
398, 587 A.2d 1249.

The Court rejects Honeywell’s argument
that ECARG “assumed the risk” of the
chromium contamination by allegedly hav-
ing knowledge of the chromium when it
acquired the ECARG Property. This ar-
gument fails because the Court finds that
when Daylin purchased Lot 14H and Lot
14J in 1981, Daylin did not “knowingly and
voluntarily encounter the risk” posed by
Mutual’s chromium disposal activities. 7T
& E, 123 N.J. at 390, 587 A.2d 1249.

[15-17] To show that such an “assump-
tion of risk” occurred, Honeywell must
demonstrate that Daylin actually knew of
the COPR and extensive chromium con-

14. The Court rejects Honeywell's argument
that Daylin and/or W.R. Grace & Co. “should
have known” that Lot 14H and Lot 14J were
contaminated with chromium. Honeywell’s
argument is based upon the testimony of its
due diligence expert, Hart, and his review of
documents which relate to the construction of
the Goodrich (Valley Fair) Building and the
construction problems that were experienced
at the Goodrich (Valley Fair) Building from
the early 1970’s through and beyond 1981.
The Court finds Hart’s testimony to be unper-
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tamination when it bought Lot 14H and
Lot 14J in 1981. See, e.g., Bowen Engi-
neering, et al. v. Kstate of Reeve, et al, 799
F.Supp. 467, 482 (D.N.J.1992). Assump-
tion of the risk requires that a person
“knowingly and voluntarily encounter the
risk.” T & E Industries, 123 N.J. at 390,
587 A.2d 1249 (emphasis added). For the
risk to be “voluntary and knowing,” a per-
son must be shown to “understand and
appreciate the risk.” Suter v. San Angelo
Foundry & Machine Co., 81 N.J. 150, 197,
406 A.2d 140 (1979). In making this deter-
mination, “[t]he courts must apply a sub-
jective test to determine whether a plaintiff
voluntarily assumed the risk, examining
‘what the particular plamtiff in fact sees,
knows, wunderstands and appreciates.””
Bowen, 799 F.Supp., at 482, quoting Re-
statement (Second) of Torts § 496D, cmt.
C (1965) (emphasis added).

[18] The Court concludes that Daylin
did not have knowledge of the presence of
COPR or chromium contamination at Lot
14H and Lot 14J when it acquired them in
19811 The record reveals that Daylin
believed it was acquiring property on
which the Goodrich (Valley Fair) Building
(which Daylin leased) was located. Daylin
paid $1.2 million for Lot 14H and Lot 14J,
a price that was based upon the best price
Feil was able to obtain from General Cine-
ma during his arm’s length negotiation and
which McGuire testified was fair market
value.

suasive and further finds that the documents
that Hart and Honeywell rely upon to support
the ‘“should have known” argument do not
relate to contamination or environmental
problems (with the exception of two October
1980 internal DEP memos (DH-20, DH-22)
which Hart testified he had absolutely no
evidence that Daylin ever received prior to
June 1981), but instead, relate to the con-
struction of the Goodrich (Valley Fair) Build-
ing and/or construction problems experienced
at the Goodrich (Valley Fair) Building.
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The Court further finds that it was not
until 1982 that Daylin actually learned of
the presence of chromium at the ECARG
Property and that, upon being advised of
the chromium contamination, Daylin fully
cooperated with the NJDEP by fencing
the property, conducting an environmental
investigation, and taking steps to identify
the party actually responsible for the con-
tamination, i.e., Allied/Honeywell. Based
on the record, the Court concludes that
Daylin did not “assume the risk” of the
COPR or chromium contamination at the
ECARG Property, and thus that ECARG
may prevail on its strict liability claim
against Honeywell. See T' & E, 123 N.J.
at 390, 587 A.2d 1249.

The Court notes that allowing Honey-
well to shield itself from liability through
an “assumption of the risk” defense would
have the perverse effect of transferring
responsibility from the polluter to an inno-
cent party that played absolutely no role in
causing the chromium contamination at the
ECARG Property. The New Jersey Su-
preme Court specifically counseled against
such a result in the T & E case, in which it
held that the polluter could not hide be-
hind an “assumption of the risk” defense
where it had failed to warn the plaintiff
(the owner of the property who purchased
the site over thirty years after the polluter
had sold it to an unsuspecting purchaser)
of the risks posed by the polluter’s dispos-
al activities. See T & FE Industries, 123
N.J. at 390, 587 A.2d 1249. In the same
vein, Honeywell will not be permitted to
shift the blame to ECARG due to any
alleged “assumption of the risk” by Daylin.
The Court finds no evidence that Mutual,
Allied or any of Honeywell’s other prede-
cessors ever warned any subsequent pur-
chaser of the Site (including Daylin) of the
one million tons of toxic COPR it disposed
of at the Site over a period of approximate-
ly sixty years.

[19] The Court concludes that the “ab-
normally dangerous” activities attributable
to Honeywell at the ECARG Property con-
stitute “continuing torts,” and therefore
that ECARG’s strict liability claim is not
barred by the six-year statute of limita-
tions, N.J. Stat. Ann. § 2A:14-1, as Honey-
well contends. See Russo Farms v. Vine-
land Bd. of Educ., 144 N.J. 84, 675 A.2d
1077, 1084-86 (1996).

In Russo Farms v. Vineland Bd. of
Educ., the New Jersey Supreme Court
held that a party who creates a hazard
(there, an incorrectly constructed drainage
system that caused repeated flooding of
plaintiff’s property) that “can be physically
removed or legally abated” is under a con-
tinuing legal duty to remedy the condition.
Russo Farms, 675 A2d at 1086. As long
as the condition persists, the defendant is
deemed to have “commit[ted] a new tort,
including a new breach of duty, each day,
triggering a new statute of limitations.”
Id., at 1084.

The Court concludes that, like the recur-
ring flood damage suffered by the plaintiff
in Russo Farms, Mutual’'s disposal of
COPR and resulting chromium contamina-
tion at the ECARG Property will continue
to cause harm to KCARG until Honeywell
removes the COPR, that these conditions
“can be physically removed or legally abat-
ed” by excavating and removing the COPR
from the property, and thus they consti-
tute a “continuing tort” that triggers a new
statute of limitations each day the COPR
remains at the property. Russo Farms,
675 A.2d at 1086; see T & K Indus., Inc. .
Safety Light Corp., 227 N.J.Super. 228,
243, 546 A.2d 570 (App.Div.1988), aff'd as
modified, 123 N.J. 371, 587 A.2d 1249
(1991)(holding that the disposal of radon
waste constituted an “abnormally danger-
ous activity” and “continuing tort” because
“[wlhile the act of disposing of the toxic
waste took place many years ago, the ef-
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fects ... from the radium tailings will be
felt from that time forward until such time
that permanent curative action is taken
... [t]herefore, the tort emanates from the
act of dumping and the continuous pres-
ence of the toxic waste and the resultant
hazardous byproducts”); see also Nation-
al Tel. Coop. Assoc. v. Exxon Corp., 38
F.Supp.2d 1, 56 (D.D.C.1998) (applying
continuing tort doctrine and rejecting the
contention that landowner’s claims for
strict liability, negligence, trespass, and
nuisance against gasoline company on ad-
jacent lot were barred by statute of limita-
tions); 325-343 K. 56th Street Corp. v.
Mobil Oil Corp., 906 F.Supp. 669, 675
(D.D.C.1995) (applying continuing tort doc-
trine to strict liability claim for injuries to

real property brought by landowner
against prior occupants of land).
Accordingly, the Court holds that

ECARG may recover all damages it sus-
tained during the six-year period immedi-
ately preceding the filing of its cross-
claims against Honeywell, and all damages
incurred thereafter until an appropriate
cleanup of the COPR is completed by
Honeywell.

Damages—Having found Honeywell
strictly liable to ECARG, under Count V
of its Third Amended Cross—Claims, for all
damages resulting from Mutual’s disposal
of COPR at the ECARG Property and
Honeywell’s and its predecessors’ failure
to remediate the COPR, the Court hereby
awards ECARG the following damages:

(a)Demolition Costs—$630,500.00 for the
costs ECARG incurred in connection with
the demolition of the Goodrich (Valley
Fair) Building, which was necessitated due

to severe structural damage caused by
heaving COPR;

15. December 31, 1997, was the date on which
the Ground Lease and the Joint Venture
Agreement expired thereby freeing up the
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(b) Site Security—$132,000 for the costs
ECARG incurred in providing security at
the KCARG Property (consisting of
$32,200.00 for fence work, $87,500.00 for
guard dogs, and $12,300.00 for a property
care taker);

(¢) Chromium Contaminated Soil—In-
cremental Cost—$126,000.00 for the incre-
mental cost increase incurred by ECARG
in the disposal of chromium contaminated
soil at an off-site hazardous waste facility;

(d) Certain IRMs—$89,750.00 for the
costs incurred by ECARG for certain in-
terim remedial measures that were install-
ed at the ECARG Property to address the
chromium contamination;

(e) Real Estate Taxes—$229,900 for
real estate taxes paid on the ECARG
Property.

(f) Lost Rents—5/90 through 12/97—
$2,810,955.39 for ECARG’s lost rents dur-
ing the period from May 1990 to December
1997. MecGuire testified as to the amount
of rents which ECARG lost during the
period May 1, 1990 through December 31,
1997, as a result of the inability to use the
Goodrich ~ (Valley  Fair)  Building.®
MecGuire based his calculation of lost rents
on the fair rental value of the Goodrich
(Valley Fair) Building as of May 1990.
MecGuire’s caleulation took into account the
income and expenses that ECARG would
have experienced during that period. An-
nexed to Grace’s Proposed Findings of
Fact and Conclusions of Law as Attach-
ment 4 is a calculation of the rent lost by
ECARG on a year-by-year basis for the
period May 1, 1990 through December
1997 based upon McGuire’s testimony and
the  exhibits introduced regarding
ECARG’s lost rent claim, e, Gr-1313,
1313A and 1314.

ECARG Site for sale or rental without the
expense of the Ground Lease.
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(g) Prejudgment Interest—5/90 to 12/97
Lost Rents—The Court concludes that
ECARG is entitled to an award of prejudg-
ment interest on its 5/90 through 12/97 lost
rent claim.

[20] Prejudgment interest is governed
by the law of the forum state. Zippertub-
g Co. v. Teleflex Incorporated, 757 F.2d
1401, 1414 (3d Cir.1985) (citing Jarvis ».
Johnson, 668 F.2d 740, 746 (3d Cir.1982)).
With respect to state law claims adjudicat-
ed in federal court, the law of the forum
state controls the award of prejudgment
interest. Hatco Corporation v. W.R.
Grace & Co.—Conn., 849 F.Supp. 931, 980
(D.N.J.1994) (citation omitted).

Under Rule 4:42-11 of the Rules Gov-
erning the Courts of the State of New
Jersey, prejudgment interest may be
awarded on Grace’s common law claims.
Principles of equity guide a court in deter-
mining whether or not prejudgment inter-
est should be awarded. Hatco, 849
F.Supp. at 980 (citing Gilbert v. Durand
Glass Mfg. Co.,, 258 N.J.Super. 320, 331,
609 A2d 517 (App.Div.1992)). See also
PRESSLER, Current N.J. Courtr RULES,
R. 4:42-11, Comment 9 (GANN). “The
equitable purpose of prejudgment interest
is to compensate a party for lost earnings
on a sum of money to which it was entitled
but which has been retained by another.””
Electric Mobility Corporation v. Bouwrns
Sensors/Controls, Inc., 87 F.Supp.2d 394,
403 (D.N.J.2000) (quoting North Bergen
Rex Transport, Inc. v. Trailer Leasing
Co., A Division of Keller Sys., Inc, 158
N.J. 561, 574-75, 730 A.2d 843 (1999) (fur-
ther citation omitted)). See also De Puy,
Inc. v. Biomedical Engineering Trust, 216
F.Supp.2d 358, 380 (D.N.J.2001); PRES-
SLER, Current N.J. Courr RurLks, R.
4:42-11, Comment 8 (GANN) (“[Plrejudg-
ment interest is not a penalty but rather
its allowance simply recognizes that until
the judgment is entered and paid, the de-

fendant has had the use of money rightful-
ly the plaintiff’s”).

[21] Prejudgment interest begins to
run from the date on which the damaged
party loses the use of its funds—:.e. from
the time the expenditures were made. BP
Exploration & Oil, Inc. v. Moran Mid-
Atlantic Corp., 147 F.Supp.2d 333, 346
(D.N.J.2001) (citation omitted).

Based upon the attached charts annexed
to Grace’s Proposed Findings of Fact and
Conclusions of Law, the total prejudgment
interest on KCARG’s lost rent claim from
May 1, 1990 through April 30, 2003 is
$1,438,556.75.

The Court concludes that ECARG is
entitled to an award of prejudgment inter-
est in the amount of $1,438,556.75 through
April 30, 2003, with per diem interest
thereafter. The Court further concludes
that the award of prejudgment interest
based upon New Jersey’s prejudgment in-
terest rule is consistent with the law in
this Circuit.

(h) Weja Back Rent Award—Credit—
ECARG is the plaintiff in an action filed in
the Superior Court of New Jersey, Hudson
County, entitled W.R. Grace & Co. and
ECARG, Inc. v. Weja, Inc., et al., Docket
No. L-7908-95, Superior Court of New
Jersey, Law Division, Hudson County.
One of ECARG’s claims in the Weja case
was for the recovery of lost rents. In the
Weja case, the proofs revealed that actual
rent which should have been paid by the
tenant, Weja, under the terms of the Weja
Lease (DH-744) was $1,931.35 per month
or $23,176.20 per year. KCARG’s claim
for back rent in the Weja case is set forth
in ECARG’s trial brief in that case (DH-
719) at page 53. The back rent claim in
the Superior Court was based upon Weja's
rent being $1,931.835 per month because
under the Weja Lease, the rent was to
increase above $1,931.35 per month only if
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70,000 square feet of the Goodrich (Valley
Fair) Building was occupied. The occu-
pancy condition never occurred because of
the structural problems with the Goodrich
(Valley Fair) Building caused by heaving.
Thus, Weja was only responsible for
$1,931.35 per month. As set forth in
ECARG’s trial brief in the Weja case, the
back rent owed to ECARG through De-
cember 31, 1995 (the date of eviction)
based upon rent of $1,931.35 was
$48,283.75 plus a late charge of 10% (i.e.,
$4,828.38) totaling $53,112.13."* 1In addi-
tion, Weja owed ECARG rent for the peri-
od January 1, 1996 to the end of the term
of the Weja Lease in the amount of
$40,558.35, plus a late charge of 10% (i.e,
$4,055.84) for a total of $44,614.19.”7 Thus,
ECARG’s total back rent claim in the
Weja case was $97,726.32.1°

ECARG’s claim against Honeywell in
this case is for all of the rent which could
have been earned by ECARG under the
Weja Lease had the Goodrich (Valley Fair)
Building been able to be used as it was
intended. In calculating the damages for
lost rent, McGuire referenced the Weja
Lease and its provision which required an
increased rent to be paid provided at least
70,000 square feet of the Goodrich (Valley
Fair) Building was rented.  Thus,
ECARG’s lost rent claim against Honey-
well in this matter is based, in part, upon
the amount ECARG would have received
had the Goodrich (Valley Fair) Building
not been destroyed by the heaving caused
by the COPR.

ECARG has not collected any portion of
the $97,730.70 in back rent that it was
awarded by Judge McLaughlin in the

16. On page 37 of the Weja Decision (DH-793)
Judge McLaughlin inadvertently uses a figure
of $53,116.52.

17. Judge McLaughlin used
$44,614.18 in his Decision.
37-38, 41.

a figure of
See DH-793, p.
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Weja case. Tr. Vol. 15 (Colloquy)—
2895:25-2896:20. This Court will credit
against KCARG’s lost rent claim, the
amount of the back rent award in the Weja
case, the amount of ECARG’s lost rents
for the period 5/90 through 12/97 and pre-
judgment interest thereon through April
30, 2003 (totaling $4,249,512.14), should be
reduced by a sum not to exceed $97,730.70,
the actual amount of the credit to equal
the amount ECARG actually collects as a
result of the back rent award in the Weja
decision.

(i) Lost Rents 1/98 through 4/03—
$2,412,000 for ECARG’s lost rents during
the period from January 1998 to April
2003. McGuire’s testimony with respect to
lost rents addressed the period from May
1, 1990 through December 1997 (the date
on which the Ground Lease and the joint
venture agreement expired). Commencing
January 1, 1998, and continuing through
the present, KCARG should have been
able to continue to rent the Goodrich (Val-
ley Fair) Building at a rental of at least
$2.50 per square foot (the figure which
McGuire said was the fair rental value of
the Goodrich (Valley Fair) Building as of
May 1990). Based upon the $2.50 per
square foot rental figure, the rents which
ECARG lost commencing January 1998
amounted to $452,250.00 per year or
$37,687.50 per month. Annexed to Grace’s
Proposed Findings of Fact and Conclu-
sions of Law as Attachment 16 is a sum-
mary of the rents lost by ECARG during a
period of January 1, 1998 through April
2003.

18. Judge McLaughlin awarded ECARG
$97,730.70 ($53,116.52 + $44,614.18). See
DH-793, p. 41.
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(j) Prejudgment Interest—1/98 through
4/03 Lost Rents—The Court concludes
that ECARG is entitled to an award of
prejudgment interest on its 1/98 through
4/03 lost rent claim in the amount of
$344,156.83 through April, 2003 with per
diem interests thereafter. Annexed to
Grace’s Proposed Findings of Fact and
Conclusions of Law as Attachment 17 is a
summary of the prejudgment interest due
on the monthly rental payments which
were lost during the period of January
1998 through April 2003. Annexed as At-
tachments 18 through 23 are breakdowns
of the prejudgment interest due on the
monthly lost rents for the years 1998
through April 2003.

(k) Future Rents—Judgment will be en-
tered in favor of ECARG and against
Honeywell in the amount of $37,687.50 per
month for lost future rents, from May 1,
2003 forward, to be paid monthly by
Honeywell on the first of each month from
the date judgment in this matter is en-
tered until the date that the excavation,
removal and back filling of the ECARG
Property is complete.

(I) Future Real Estate Taxes—Judg-
ment will be entered in favor of ECARG
and against Honeywell requiring Honey-
well to pay all future real estate taxes on
the ECARG Property as they become due
from the date judgment in this matter is
entered until the date that the excavation,
removal and back filling of the ECARG
Property is complete.

Injunction®

Having found Honeywell liable to
ECARG on Count V of its Third Amended
Cross—Claims, the Court enters an injunc-
tion requiring Honeywell to:

19. This Court concludes that Honeywell's
common law tort liability, based upon the
Grace Defendants’ cross-claims against
Honeywell, also supports the issuance of in-
junctive relief. See ResTaTEMENT (SECOND) OF
Torts § 936 (1977); Sheppard v. Township of

(1) Excavate, remove, treat and dispose
off-site all COPR at the ECARG
Property and backfill the ECARG
Property with clean soil such that
the 240 ppm hexavalent chromium
residual soil cleanup level is attained
throughout all of the ECARG Prop-
erty; and

(2) Establish a hydraulic gradient on
the eastern boundary of the Site
such that contaminated groundwater
from Study Area 5 does not re-con-
taminate the ECARG Property; and

(3) Remediate chromium contaminated
sediments in the Hackensack River
in the vicinity of the ECARG Prop-
erty such that the ER-M of 370 ppm
is attained for such sediments; and

(4) Provide work plans with time tables
and benchmark dates to the Special
Master as provided for in the Con-
clusions of Law.

Indemnification

The Court awards Grace Defendants a
declaratory judgment under Count V of its
Third Amended Cross—Claims, pursuant to
28 U.S.C. §§ 2201 and 2202 and the Uni-
form  Declaratory Judgments Law,
N.JS.A. § 2A:16-50 et seq., awarding
Grace Defendants full, total and complete
indemnification from Honeywell for any
and all future costs and/or liabilities that
Grace Defendants may incur in connection
with or arising out of the COPR or other
chromium contamination at the ECARG
Property, including, but not limited to, any
and all liabilities and/or costs (including
defense costs) that may be incurred by
ECARG in connection with or as a result
of any third-party claim relating to any

Frankford, 261 N.J.Super. 5, 9-10, 617 A.2d
666, 668-69 (App.Div.1992) (adopting § 936
in New Jersey and ruling that trial court
erred in failing to issue permanent injunction
for continuing tort claim).
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COPR or other chromium contamination
at, near or from the ECARG Property. T
& E Industries, 123 N.J. at 398, 587 A.2d
1249.

A. Honeywell Is Liable To W.R.
Grace & Co. And ECARG Under
CERCLA § 107(a) For All Re-
sponse Costs Incurred At The Site

In Count II of their Third Amended
Cross—Claims, W.R. Grace & Co. and
ECARG assert a cost recovery claim
against Honeywell pursuant to CERCLA
§ 107(a), 42 U.S.C. § 9607(a), which im-
poses strict and joint and several liability
on any “covered person” listed in CERC-
LA § 107(a)(1)-(a)(4) for all past and fu-
ture costs of response that may be in-
curred by a CERCLA § 107 plaintiff. See
42 U.S.C. § 9607(a); New Castle County,
et al v. Halliburton NUS Corp., 111 F.3d
1116, 1124 (3rd Cir.1997).

[22] To prevail on a claim under
CERCLA § 107(a), a party must show
that: (1) the property at issue is a CERC-
LA “facility”; (2) there has been a “re-
lease” of a “hazardous substance”; (3) the
defendant falls within at least one of the
categories of “covered persons” defined in
CERCLA § 107(a); (4) the costs sought
by the plaintiff constitute recoverable
“costs of response”; and (5) the plaintiff is
not itself a liable party under CERCLA.
See 42 US.C. § 9607(a); New Castle
County, 111 F.3d at 1124. All five ele-
ments are established in this case.

The Court concludes that the first two
elements of Honeywell’s liability are estab-
lished under CERCLA § 107(a) on the
basis of the parties’ stipulation that the
ECARG Property is a CERCLA “facility,”
and that there have been “releases” or
threatened “releases” of hexavalent chro-
mium, a CERCLA “hazardous substance,”
at the property.

[23] As set forth below, the Court con-
cludes that the third element of Honey-
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well’s liability under CERCLA § 107(a) is
established on the basis of stipulated facts
demonstrating that Honeywell is a “cov-
ered person” under CERCLA
§§ 107(a)(2), 107(a)(3) and 107(a)(4), each
of which provides an independent basis for
imposing liability on Honeywell.

[24] CERCLA § 107(a)2) provides
that “any person who af the time of dis-
posal of any hazardous substance owned or
operated any facility at which such hazard-
ous substances were disposed of” is strictly
liable for response costs incurred by any
other person at such facility. 42 U.S.C.
§ 9607(a)2)(emphasis added). As the
statutory language makes clear, section
107(a)2) renders liable any party who
owned a facility at the time hazardous
substances were being “disposed” on the
property. See, e.g., United States v. R.W.
Meyer, Inc., 889 F.2d 1497, 150608 (6th
Cir.1989). The Court concludes that Mu-
tual owned the Site from approximately
1895 to 1954 during which time it was
actively disposing chromium, a “hazardous
substance,” throughout the property, and
thus Mutual’'s successor, Honeywell, is a
“covered person” under 42 U.S.C.
§ 9607(a)(2).

CERCLA § 107(a)(3) imposes strict lia-
bility upon “any person who by contract,
agreement or otherwise arranged for dis-
posal ... of hazardous substances owned
or possessed by such person, by any other
party or entity, at any facility.” 42 U.S.C.
§ 9607(a)(3). As the Third Circuit has
recognized, section 107(a)(3) covers any
party who has taken action to dispose of
its hazardous substances at a facility. See
United States v. Alcan Aluminum Corp.,
964 F.2d 252, 266 (3d Cir.1992). The
Court concludes that Mutual generated ap-
proximately one million tons of COPR, a
“hazardous substance,” at Mutual’s Jersey
City Chrome Plant during the period from
approximately 1895 to 1954, and “ar-
ranged” for the disposal of such sub-
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stances at the Site, thus rendering Mutual
and its successor Honeywell a “covered
person” under 42 U.S.C. § 9607(a)(3).

[25] Section 107(a)(4) of CERCLA im-
poses strict liability on “any person who
accepts or accepted any hazardous sub-
stances for transport to disposal or treat-
ment facilities ...” U.S.C. § 9607(a)(4).
This provision encompasses any person
who has caused a hazardous substance to
be transported to a disposal site. See, e.g.,
Tippins Inc., v. USX Corp., 37 F.3d 87, 90
(3d Cir.1994). The Court concludes that
Mutual “transported” chromium waste, a
hazardous substance, to the ECARG Prop-
erty through an above ground conveyor
during the period from approximately 1895
to 1954, and thus that Mutual and its
successor, Honeywell, are “covered per-
sons” under 42 U.S.C. § 9607(a)(4).

[26] The Court concludes that W.R.
Grace & Co. and ECARG have incurred
recoverable “costs of response” under
CERCLA, and thus that the fourth ele-
ment of Honeywell’s CERCLA liability has
been met. Although CERCLA does not
define the phrase “costs of response,” it
broadly defines the term “response” as
“remove, removal, remedy and remedial
action,” which are in turn defined to in-
clude “such actions as may be necessary to
monitor, assess and evaluate the release or
threat of release of hazardous substances,”
“[t]he cleanup of released hazardous sub-
stances from the environment,” and “the
disposal of removed material.” See 42
U.S.C. §§ 9601(23) and (25). Courts con-
struing these definitions have held that

20. The Court concludes that the response
costs incurred by W.R. Grace & Co. on behalf
of Daylin and ECARG are ‘‘necessary’” within
the meaning of CERCLA. The record in this
case is replete with evidence of chromium
seeping from the ECARG Property into the
Hackensack River, the groundwater, and even
pushing up through cracks in the asphalt.
The record further shows that the chromium

CERCLA “costs of response” include all
site investigation costs, costs of providing
site security, and any costs that may be
required to remove hazardous substances
from a contaminated property. See, e.g.,
Bowen Eng'g, 799 F.Supp. at 476 (costs of
testing soil for the presence of hazardous
substances deemed recoverable “response
costs”); Gen. Elec. Co. v. Litton Indus.
Automation Sys., 920 F.2d 1415, 1419-20
(8th Cir.1990) (costs of excavating and re-
moving soil contaminated with hazardous
substances found to be recoverable “costs
of response” under CERCLA); Hatco
Corp. v. W.R. Grace & Co., 849 F.Supp.
931, 971 (D.N.J.1994) (costs of investigat-
ing nature and extent of hazardous sub-
stances at site were recoverable “costs of
response”); Amoco Oil Co. v. Borden, 889
F.2d 664, 672 (5th Cir.1989).

The Court concludes that W.R. Grace &
Co., on behalf of its former subsidiary
Daylin, incurred “costs of response” at the
Site during the early and mid-1980’s by
fencing the property and taking other se-
curity measures to protect unsuspecting
members of the public from the chromium
on the site. The Court further concludes
that since it acquired the ECARG Proper-
ty in 1986, ECARG has incurred “costs of
response” by paying the incremental cost
increase for the disposal of chromium-con-
taminated soil excavated at the gas sta-
tion/car wash property, by paying for a
portion of the cost of certain interim reme-
dial measures, and by providing site secu-
rity. These are clearly “costs of response”
as defined in CERCLA2 See 42 U.S.C.
§§ 9601(23) and 9601(25); Bowen Engg,

contamination vastly exceeds all applicable
regulatory limits at the ECARG Property. See
Section LA, supra. Accordingly, the costs in-
curred by W.R. Grace & Co. on behalf of
Daylin and ECARG to address this contami-
nation were ‘‘necessary.” See, e.g., Bethlehem
Iron Works v. Lewis, 1996 WL 557592 *52
(E.D.Pa.1996) (costs ‘‘necessary’” if in re-
sponse to threat to health or the environ-
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799 F.Supp. at 476; Gen. Elec. Co., 920
F.2d at 1419-20; Hatco, 849 F.Supp. at
971; Amoco 0Oil Co., 889 F.2d at 672

The fifth element to be established in a
CERCLA § 107 cost recovery action is
that the plaintiff is not itself a liable party
under CERCLA. A party is not liable
under CERCLA if: (1) it does not fall
within one of the categories of “covered
persons” set forth in CERCLA § 107(a),
or (2) it qualifies for one of the statutory
defenses in CERCLA § 107(b). See New
Cuastle County, 111 F.3d at 1124.

This Court has previously held that
W.R. Grace & Co., is not a liable party
under CERCLA § 107(a) because it never
owned or operated the Site. See ICO v
Honeywell — International, Inc, 215
F.Supp.2d at 502. Hence, the Court con-
cludes that W.R. Grace & Co., satisfies the
fifth element and is entitled to bring a
CERCLA § 107(a) cost recovery action
against Honeywell. New Castle County,
111 F.3d at 1124.

[27] The Court concludes that ECARG
also is entitled to bring a CERCLA § 107
claim against Honeywell because ECARG
qualifies for the “third party” defense set
forth in CERCLA § 107(b)(3), 42 U.8.C.
§ 9607(b)(3). Under this provision, the
owner of a contaminated site has a com-
plete defense to CERCLA liability if it is
established that: (1) the release of hazard-
ous substances at issue was caused solely
by a third party (Mutual), provided that
such third party’s “act or omission” caus-
ing the contamination did not “occur in
connection with a contractual relationship

ment); Amoco v. Borden, 889 F.2d 664 (5th
Cir.1990) (costs “‘necessary’”’ and recoverable
if expended in response to contamination ex-
ceeding state regulatory limit). Furthermore,
the Court finds that these costs are consistent
with the applicable requirements of the Na-
tional Contingency Plan (“NCP”) because
such costs were incurred for site security,
disposal of chromium-contaminated soil, and
certain interim remedial measures at the
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existing directly or indirectly with the de-
fendant” (ECARG); and (2) ECARG exer-
cised “due care” with respect to the chro-
mium and took “precaution against the
foreseeable acts of omissions of such third
party ...” 42 U.S.C. § 9607(b)(3).

The Court concludes that ECARG satis-
fies the first element of the “third party”
defense because Mutual is solely responsi-
ble for the dumping of approximately one
million tons of COPR at the Site. Further,
Mutual and ECARG never had any direct
or indirect contractual relationship.

The Court concludes that the second
element of the CERCLA “third party” de-
fense is satisfied because ECARG exer-
cised requisite “due care” with regard to
the chromium at the KECARG Property.
Under the CERCLA third-party defense,
“due care” must be exercised by an owner
after it becomes aware of the presence of
the hazardous substance. See, e.g., Town
of New Windsor v. Tesa Tuck, Inc., 935
F.Supp. at 310, 313 (S.D.N.Y.1996); HRW,
823 F.Supp. at 349. Where, as here, the
owner has cooperated with state authori-
ties, it has satisfied the “due care” and
“reasonable precautions” requirements of
CERCLA § 107(b)(3). See, eg, New
Windsor, 935 F.Supp. at 314. The Court
concludes that this requirement of the
§ 107(b)(3) defense is satisfied because
ECARG fully cooperated with NJDEP in
its attempts to compel Honeywell to con-
duct an investigation and remediation of
the property, ECARG provided site securi-
ty measures to protect the public from the
chromium, KCARG incurred costs to prop-

ECARG Property. These costs were recog-
nized in Amland as “‘clearly within the defini-
tion of removal actions” and therefore “‘com-
pensable under CERCLA.” Amland, 711
F.Supp. at 795; see also Amoco, 889 F.2d at
671 (granting summary judgment as to liabili-
ty upon proof that plaintiff incurred response
costs, including “security measures and site
investigation,”” where contaminants at site ex-
ceeded applicable regulatory thresholds).
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erly dispose of chrome contaminated soil
from the property, and KCARG has en-
tered into an access agreement with
Honeywell to facilitate remediation of the
contamination.

Accordingly, the Court concludes that
ECARG qualifies for the CERCLA “third
party” defense, and thus is entitled to
bring a cost recovery action against
Honeywell under CERCLA § 107(a).
New Castle County, 111 F.3d at 1124.

On the basis of the foregoing, the Court
concludes that Honeywell is strictly and
jointly and severally liable to W.R. Grace
& Co. and ECARG under Count II of their
Third Amended Cross—Claims, pursuant to
42 U.S.C. § 9607(a), for all “costs of re-
sponse” they have incurred at the ECARG
Property.

B. Past Costs of Response

Having concluded that Honeywell is lia-
ble to W.R. Grace & Co. and ECARG
under Count II of their Third Amended
Cross—Claims, pursuant to 42 U.S.C.
§ 9607(a), the Court hereby awards W.R.
Grace & Co. and ECARG the following
response costs:

(a) $132,000.00 for costs incurred in pro-
viding security at the ECARG Property
(consisting of $32,200.00 for fence work,
$87,500.00 for guard dogs, and $12,300.00
for a property care taker);

(b) $126,000.00, which is the incremental
cost increase incurred in the disposal of
chromium contaminated soil at an off-site
hazardous waste disposal facility in con-
nection with the cleanup of the gas sta-
tion/car wash property; and

(c) $89,750.00, which represents a por-
tion of the cost of certain interim remedial
measures that were installed at the
ECARG Property to address the chromi-
um contamination.

21. The Court previously dismissed Honey-
well’'s CERCLA contribution claims against

[28] In Count XII of their Third
Amended Cross—Claims, W.R. Grace & Co.
and ECARG seek a declaratory judgment
that Honeywell is strictly liable under
CERCLA § 107(a) for all future response
costs that W.R. Grace & Co. and/or
ECARG may incur at the ECARG Proper-
ty. Section 113(g)2) of CERCLA ex-
pressly provides for a declaratory judg-
ment of this sort, stating that “[iln any
such action described in this subsection
[including action brought under § 107(a) ],
the court shall enter a declaratory judg-
ment on liability for response costs or
damages that will be binding on any subse-
quent action or actions to recover further
response costs or damages.” 42 U.S.C.
§ 9613(g)(2) (emphasis added). To obtain
a declaratory judgment under CERCLA
§ 113(g)2), a plaintiff need only prove that
the elements of liability under CERCLA
§ 107(a) have been met. See, e.g., United
States v. Dawvis, 20 F.Supp.2d 326, 3324
(D.R.1.1998).

Having found that all elements of
Honeywell’s liability under CERCLA
§ 107(a) have been established as set forth
above, the Court enters a declaratory
judgment pursuant to CERCLA
§ 113(g)(2), 42 U.S.C. § 9613(2)(2), declar-
ing that Honeywell is strictly and jointly
and severally liable for any and all future
“costs of response” that W.R. Grace & Co.
and/or KCARG may incur at the ECARG
Property consistent with the NCP. 42
U.S.C. § 9613(g)(2).

ECARG Is Not Liable To Honeywell
For Contribution Under CERCLA § 113

In Count I of its Cross—Claims, Honey-
well seeks contribution from ECARG pur-
suant to CERCLA § 113(f) for an alloca-
tive share of the alleged response costs
Honeywell has incurred at the ECARG
Property.?! Having previously determined

W.R. Grace & Co. and W.R. Grace Ltd. based
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that ECARG qualifies for the CERCLA
“third-party” defense set forth in CERC-
LA § 107(b)(3), the Court concludes that
ECARG is not liable to Honeywell under
CERCLA § 113(f) and therefore will enter
judgment for KCARG on Honeywell’s
CERCLA claim.

Honeywell Is Liable To ECARG And
W.R. Grace & Co. Under The New Jersey
Spill Act

In Count IV of their Third Amended
Cross—Claims, W.R. Grace & Co. and
ECARG seek to recover from Honeywell
under the New Jersey Spill Compensation
and Control Act (“Spill Act”), N.J.S.A.
§ 58:10-23.11 et seq., all “cleanup or re-
moval costs” they have incurred, and may
incur in the future, in connection with any
discharges of chromium at the Site.

The Spill Act provides that “[a]ny per-
son who has discharged a hazardous sub-
stance, or is in any way responsible for any
hazardous substance, shall be strictly lia-
ble ... for all cleanup and removal costs
no matter by whom incurred.” N.J.S.A.
§ 5810-23.11.g.c.1. In addition, N.J.S.A.
§ 58:10-23.11.f.2 provides that “[w]henever
one or more dischargers or persons cleans
up and removes a discharge of a hazardous
substance, those dischargers and persons
shall have a right of contribution against
all other dischargers and persons in any
way responsible for a discharged hazard-
ous substance who are liable for the cost of
the cleanup and removal of that discharge
of a hazardous substance.”

To prevail on their Spill Act claim in
Count IV, W.R. Grace & Co. and ECARG
therefore must show that (1) the Site is a

on its finding that neither party have ever
owned or operated the ECARG Property. See
ICO wv. Homneywell Intenational, Inc., 215
F.Supp.2d at 498-502.

22. Honeywell has stipulated that chromium is
a “hazardous substance” as defined in the
Spill Act.
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“facility” as defined in the Spill Act; (2)
chromium or other “hazardous sub-
stances” # have been “discharged” at the
Site; (3) Honeywell is “[alny person who
has discharged a hazardous substance, or
is in any way responsible for any hazard-
ous substance” at the Site; and (4) W.R.
Grace & Co. and ECARG have incurred
“cleanup and removal costs” as defined in
the Spill Act. See N.J.S.A. §§ 58:10-23.11.-
g.c.1 and 5810-23.11.f.2.

[29] The Court concludes that the first
two elements of Honeywell’s liability under
the Spill Act have been established on the
basis of the parties’ stipulations that the
ECARG Property is a “facility,” that the
chromium at the property is a “hazardous
substance,” and that there have been “dis-
charges” of chromium at the property as
those terms are defined in the Spill Act.

The Court further concludes that
Honeywell is “[alny person who has dis-
charged * a hazardous substance, or is in
any way responsible for any hazardous
substance” within the meaning of N.J.S.A.
§§ 58:10-23.11.g.c.1, on the basis of the
undisputed evidence that Honeywell’s pre-
decessor Mutual dumped approximately
one million tons of chromium contaminated
COPR at the ECARG Property. See, e.g.,
Atlantic City Municipal Utilities Authori-
ty v. Hunt, 210 N.J.Super. 76, 96, 509 A.2d
225, 235-236 (App.Div.1986) (holding that
“the pouring of hazardous waste on the
ground” rendered defendant liable as a
“discharger”); Ventron, 94 N.J. at 498-99,
468 A.2d 150 (disposal of mercury waste on
ground rendered defendant liable under
Spill Act).

23. The Spill Act defines a ‘“discharge” as
“any intentional or unintentional action or
omission resulting in the releasing, spilling,
leaking, pumping, pouring, emitting, empty-
ing or dumping of hazardous substances into
the waters or onto the lands of the Site....”
N.J.S.A. §§ 58:10-23.11.b(h).
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Finally, as set forth in the discussion of
Honeywell’s liability under CERCLA, the
Court concludes that W.R. Grace & Co.
and ECARG have incurred recoverable
“cleanup and removal costs”? at the
ECARG Property by installing security
fencing, by paying the incremental cost
increase for the disposal of chromium-con-
taminated soil excavated at the gas sta-
tion/car wash property, and by paying for
a portion of the cost of certain interim
remedial measures. The Court concludes
that such costs were approved by and/or
incurred at the direction of NJDEP and
thus are recoverable under the Spill Act.

Accordingly, the Court concludes that
W.R. Grace & Co. and ECARG are enti-
tled to a judgment under Count IV of their
Third Amended Cross—Claims, pursuant to
N.J.S.A. § 58:10-23.11.g.c.1 and/or 58:10-
23.11.£2, awarding them the following
“cleanup and removal costs” incurred.

A, $132,000 for costs incurred in pro-
viding security at the ECARG Property
(consisting of $32,200.00 for fence work,
$87,500.00 for guard dogs, and $12,300.00
for a property care taker);

B. $126,000.00, which is the incremen-
tal cost increase incurred in the disposal of
chromium contaminated soil at an off-site
hazardous waste disposal facility in con-
nection with the cleanup of the gas sta-
tion/car wash property; and

C. $89,750.00, which represents a por-
tion of the cost of certain interim remedial
measures that were installed at the
ECARG Property to address the chromi-
um contamination.

To avoid the necessity of re-litigating
the issue of Honeywell’s liability under the
Spill Act for any future “cleanup and re-

24. The Spill Act defines “clean up and remov-
al costs’”’ as “all costs associated with a dis-
charge incurred by ... any person with writ-
ten approval from the Department in the (1)
removal or attempted removal of hazardous

moval costs” that may be incurred at the
ECARG Property, the Court enters a de-
claratory judgment under Count XII, pur-
suant to 28 U.S.C. §§ 2201 and 2202 and
the Uniform Declaratory Judgments Law,
N.JS.A. § 2A:16-50 et seq. declaring
Honeywell strictly liable to W.R. Grace &
Co. and ECARG for any and all future
“cleanup and removal costs” they may in-
cur in connection with any COPR or other
chromium contamination at the ECARG
Property. See, e.g., Analytical Measure-
ments v. Keuffel & Esser Company, 843
F.Supp. 920, 930 (D.N.J.1993) (entering a
declaratory judgment that defendant was
liable to plaintiff under the Spill Act “for
all future costs associated with any clean-
up, required by the NJDEP, of substances
that were dumped on the property [by
defendant]”).

ECARG Is Not Liable To Honeywell
Under The Spill Act

[30] The Court concludes that title to
the ECARG Property passed from GRC to
ECARG on November 26, 1986. See, e.g.,
Noyes v. Estate of Cohen, 123 N.J.Super.
471, 478-479, 303 A.2d 605 (Ch.Div.1973)
(explaining that the doctrine is in essence
“a fiction resting upon the principle that
equity regards things which are directed
to be done as having actually been per-
formed where nothing intervened to pre-
vent the performance”).

It is clear that GRC, ECARG and W.R.
Grace & Co. intended for ownership of the
ECARG Property to pass to ECARG on
November 26, 1986, rather than in Octo-
ber, 1994, when deeds memorializing the
November 26, 1986 transfer were formally
executed. The undisputed evidence re-
veals that: (i) deeds transferring the prop-

substances, or (2) taking of reasonable mea-
sures to prevent or mitigate damage to the
public health, safety, or welfare ...” N.J.S.A.
§ 58:10-23.11b.
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erty from GRC to ECARG were prepared
in November 1986; (ii) in reliance upon the
1986 transfer, GRC and ECARG executed
an “Assignment of Leases and Joint Ven-
ture” on November 26, 1986 whereby
GRC’s interest in the Ground Lease, the
Operating Lease and the joint venture
agreement was assigned from GRC to
ECARG; (ii) in reliance upon the 1986
transfer, Goodrich and ECARG executed a
new joint venture agreement in November
1986 that superceded the prior joint ven-
ture agreement between Goodrich and Di-
ana; (iv) Harry Pierson (Director of Real
Estate in 1986) testified that W.R. Grace
& Co. intended for title to transfer from
GRC to ECARG in November 1986; and
(v) in December 1986, in reliance upon the
1986 transfer, W.R. Grace & Co. advised
Goodrich that GRC had transferred all of
its interest in Lots 14H and 14J to
ECARG as of November 26, 1986.

The Court concludes that the date on
which Daylin acquired Lot 14H and Lot
14J in 1981 is attributable to ECARG as
its acquisition date because ECARG took
title to Lot 14H and Lot 14J on the basis
of an intra-corporate transfer from GRC,
formerly known as Daylin.

The Court concludes that in 1986, intra-
corporate transfers of property by a par-
ent corporation from one subsidiary to an-
other did not require an environmental
assessment to be performed.

The Court concludes that ECARG quali-
fies as an “innocent purchaser” pursuant
to § 58:10-23.11g.d.(5) because Daylin ac-
quired fee title to Lot 14H and Lot 14J in
1981; Daylin acquired Lot 14H and Lot
14J after Mutual’s discharge of a hazard-
ous substance at the property; at the time
Daylin acquired Lot 14H and Lot 14J, it
did not know and had no reason to know
that any hazardous substance had been

25. The Court previously dismissed Honey-
well’s Spill Act claims against W.R. Grace &
Co. and W.R. Grace Ltd. based on its finding
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discharged at the property; Daylin did not
discharge the hazardous substance, is not
in any way responsible for the hazardous
substance, and is not a corporate successor
to the discharger (Mutual/Honeywell) or to
any entity that is in any way responsible
for the hazardous substance or to anyone
liable for cleanup and removal costs; Day-
lin notified NJDEP of Allied’s/Honeywell’s
responsibility for the hazardous substance
located at Lot 14H and 14J after the actual
discovery of the discharge; Daylin and
W.R. Grace & Co. fully cooperated with
the NJDEP upon the actual discovery of
the discharge of the hazardous substance;
and at the time of Daylin’s acquisition of
Lot 14H and Lot 14J, it made all appropri-
ate inquiry as to the previous ownership
and uses of Lot 14H and Lot 14J, based
upon the generally accepted good and cus-
tomary standards being followed at the
time.

[31] In its Cross—Claims, Honeywell
seeks contribution from ECARG pursuant
to the New Jersey Spill Act for an alloca-
tive share of the alleged “cleanup and re-
moval costs” Honeywell has incurred at
the ECARG Property.?® ECARG asserts
a defense to Honeywell’'s Spill Act claim
under the “innocent purchaser” defense
set forth in N.J.S.A. § 58:10-23.11g.d.(5),
which is available to a party who acquired
contaminated property prior to September
14, 1993 and are able to demonstrate that
(1) it did not “discharge” any of the wastes
at issue at the site, (2) it did not know and
had no reason to know of the discharges
prior to acquiring the site, having exer-
cised “all appropriate inquiry on the previ-
ous ownership and uses of the property
based upon generally accepted good and
customary standards at that time,” and (3)
it provided timely notice of the discharges

that neither party has ever owned or operated
the ECARG Property. See ICO v. Honeywell
International, Inc., 215 F.Supp.2d at 498-502.
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to NJDEP upon learning of them. See
N.J.S.A. § 58:10-23.11g.d.(5).

Accordingly, because ECARG has a
complete defense to liability under the
Spill Act, the Court enters judgment in
ECARG’s favor on Honeywell’'s Spill Act
claim. N.J.S.A. § 58:10-23.11g.d.(5)

Honeywell Has Breached Paragraph
4.7 of the License Agreement

[32] In Count VIII of its Cross—
Claims, ECARG seeks an order requiring
Honeywell to comply with its obligation
under paragraph 4.7 of the 1997 “License
Agreement” between Honeywell and
ECARG, which requires, inter alia, that
Honeywell “fully and completely comply
with all applicable laws, rules and regula-
tions of NJDEP and any Governmental
Agency” in the exercise of its RI/FS ef-
forts and in connection with the cleanup of
chromium contamination at the ECARG
Property. See Grace 753, 11 1.2, 4.7.

The Court concludes, as set forth in the
following paragraphs, that Honeywell is
required under New Jersey law to remedi-
ate the hexavalent chromium contamina-
tion at the ECARG Property to NJDEP’s
residential soil cleanup criteria for hexava-
lent chromium of 240 ppm:

a. The Remediation Act, N.J.S.A.
58:10B-1 et seq., establishes two types of
soil clean up standards for the remediation
of contaminated sites in New Jersey: (i)
“residential” levels that allow for the safe
use of the land in an unrestricted manner
by the owner; and (ii) alternative, less
stringent “non-residential” levels that pro-
hibit residential use and are enforced by
means of a permanent deed restriction.
See N.J.S.A § 5810b-12(c)(1); N.J.S.A.
§ 58:10B-12.¢(2).

b. The Remediation Act unambiguous-
ly provides that a contaminated property
must be remediated to “residential” soil
cleanup levels unless the owner of the
property expressly consents to the record-
ing of a deed restriction. See N.J.S.A.

58:10B-13(b). In this regard, Section
58:10B-13(b) of the Remediation Act
states that: “If the owner of the real
property does not consent to the recording
of a notice [deed restriction] pursuant to
paragraph (2) of subsection a. of this sec-
tion, the department shall require the use
of a residential soil remediation standard
in the remediation of that real property.”
N.J.S.A. 58:10B-13(b).

c. Section 58:10B-13.a(2) of the
Remediation Act similarly dictates that en-
gineering or institutional controls may not
be employed at a contaminated site with-
out the consent of the landowner. See
N.J.S.A. § 58:10B-13.a(2).

d. There is no dispute that ECARG
has not consented to deed restrict the
ECARG Property due to its plans to devel-
op the property for residential/commercial
use.

e. Accordingly, Honeywell must meet
the residential cleanup standard for hexa-
valent chromium in connection with the
cleanup of the property. N.J.S.A.
§§ 58:10B-13(b), 58:1011-13.a(2); see k.1
du Pont de Nemours and Company wv.
State, Department of Environmental Pro-
tection and Energy, 283 N.J.Super. at 366,
661 A.2d 1314 (construing N.J.S.A.
§ 58:10B-13 and concluding that “[ilf the
owner will not give his consent [to a deed
restriction], DEP must require nothing
less than a residential soil remediation
standard”).

The Court concludes that to date,
Honeywell has failed to conduct a cleanup
of chromium contamination at the ECARG
Property to the mandatory New Jersey
“residential” cleanup level, and thus that it
has breached its obligation under para-
graph 4.7 of the License Agreement.

Remedy (License Agreement)

Having found that Honeywell is in
breach of its obligation under paragraph
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4.7 of the License Agreement, the Court
concludes that KCARG is entitled to a
declaratory judgment under Counts VIII
and XII, pursuant to 28 U.S.C. §§ 2201
and 2202 and the Uniform Declaratory
Judgments Law, N.J.S.A. § 2A:16-50 et
seq., that Honeywell, pursuant to para-
graph 4.7 of the License Agreement, is
required to conduct a remediation of all
hexavalent chromium contamination at the
ECARG Property to the applicable 240
ppm residential cleanup level. As more
fully set forth above, the Court concludes
that the only remedy that is capable of
meeting the applicable 240 ppm cleanup
level for hexavalent chromium is excava-
tion and removal of all COPR and other
materials containing hexavalent chromium
at levels exceeding 240 ppm from the
ECARG Property. The Court concludes
that such removal remedy is necessary to
protect human health and the environ-
ment, that it is in the public interest, and
that the economic harm to Honeywell from
the requirement that it fund such a perma-
nent remedy does not outweigh the inter-
ests of KCARG and the public in a prompt
clean up of the chromium contamination.

Negligence

[33] In Count VII of its Cross—Claims,
ECARG asserts a negligence claim against
Honeywell. ECARG argues that Honey-
well’s negligence arises from Mutual and
Allied’s failure to warn Daylin of the pres-
ence of hexavalent chromium and COPR at
Lot 14H and Lot 14J.

Daylin acquired Lots 14H and 14J in
1981. At the time of Daylin’s acquisition,
neither Mutual nor Allied had warned
Daylin in any manner that the property
which Daylin was acquiring consisted en-
tirely of COPR. Similarly, neither Mutual
nor Allied warned Daylin of the health
risks and/or environmental risks which the
COPR and hexavalent chromium posed.
However, by 1982, Daylin was aware of the
fact that Lot 14H and Lot 14J were con-
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taminated with hexavalent chromium.
Furthermore, by 1983, Daylin was aware
that Lot 14H and Lot 14J consisted of
approximately one million tons of COPR
which had been disposed of by Mutual over
a period of approximately sixty years.

ECARG’s negligent failure to warn
claim against Honeywell arose no later
than 1983. The Court therefore concludes
that ECARG’s negligent failure to warn
claim against Honeywell is time barred
pursuant to N.J.S.A. 2A:14-1. Count VII
of KCARG'’s Cross—Claims is dismissed.

Honeywell’s Claims For Contribution
And Declaratory Judgment

[34] In Counts III and IV of its Cross-
claims, Honeywell seeks a judgment
against the Grace Defendants under the
New Jersey Joint Tortfeasors Contribu-
tion Law and a declaratory judgment, pur-
suant to CERCLA’s declaratory judgment
provision, 42 U.S.C. § 9613(g)(2), New Jer-
sey’'s Uniform Declaratory Judgments
Law, N.J.S.A. § 2A:16-50 et seq., and the
Federal Declaratory Judgment Act, 28
U.S.C. §§ 2201 and 2202, that the Grace
Defendants are liable for Honeywell’s
costs and damages at the ECARG Proper-
ty. As set forth below, the Court enters
judgment in favor of the Grace Defendants
on Count III and IV because Honeywell’s
substantive RCRA, CERCLA and Spill
Act claims against the Grace Defendants
fail, and thus there is no basis for a claim
for contribution or declaratory judgment.

[35]1 A right to contribution only arises
under the Joint Tortfeasors Contribution
Law when an “injury or damage is suf-
fered ... as a result of the wrongful act,
neglect or default of joint tortfeasors” and
one of the joint tortfeasors pays more than
his pro rata share of the damage.
N.J.S.A. 2A:53A-3 (1999); Evkins v. Case
Power & Equip. Co., 164 F.R.D. 31, 33
(D.N.J.1995). A contribution claimant
“must allege and prove that the party
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against whom he makes [the claim] is a
joint tortfeasor within the meaning of the
Act.” Mijon v. Acquaire, 51 N.J.Super.
426, 144 A.2d 161, 168 (1958); New Jersey
Office Supply, Inc. v. Feldman, 1990 WL
74477, *5 (D.N.J. June 4, 1990) (“the onus
of proof of the common burden is on the
person demanding a share of the burden”).

On the basis of the entire record, the
Court concludes that Honeywell cannot
meet this burden because there is no evi-
dence that any of the Grace Defendants
are “tortfeasors” with regard to the chro-
mium contamination at the ECARG Prop-
erty, let alone “jointly” with Honeywell.
Thus, a judgment in the Grace Defendants’
favor shall be entered on Honeywell’s
claim for contribution (Count I1I).

The Court further concludes that be-
cause Honeywell cannot sustain its burden
on its substantive RCRA, CERCLA and
Spill Act claims against the Grace Defen-
dants, as set forth above, Honeywell is not
entitled to a declaratory judgment. Ara-
lac v. Hat Corp., 166 F.2d 286 (3d Cir.
1948) (Declaratory Judgments Act pro-
vides no substantive rights; requirements
and restrictions of underlying substantive
cause of action still govern); Southland
Corp. v. Ashland Oil, 696 F.Supp. 994, 999
(D.N.J.1988) (party seeking declaratory
judgment of CERCLA liability must prove
each element of § 107 CERCLA claim,
including defendant’s liability as “owner,”
“operator,” ete.). Accordingly, a judgment
in favor of the Grace Defendants is en-
tered on Count IV of Honeywell’'s Cross—
Claims.

ECARG’s Claims For Indemnity And
Contribution

[36] In Count IX of their Cross—
Claims, the Grace Defendants seek indem-
nification from Honeywell pursuant to
New Jersey common law for any and all
costs, including attorney fees, that the
Grace Defendants may be forced to incur
as a result of or in connection with any

relief granted to plaintiffs against the
Grace Defendants. A party is entitled to
common law indemnification where its lia-
bility is entirely constructive, vicarious,
and not based on any fault of its own. See,
eg, T & E Industries, 587 A.2d at 1263
(common law indemnity granted because
“lals between an unsuspecting purchaser
and a seller who has engaged in an abnor-
mally dangerous activity and polluted the
property, the polluter should bear the
cleanup expenses”); Adler’s Quality Bak-
ery v. Gaseteria, Inc, 32 N.J. 55, 159 A.2d
97 (1960).

[37] On the basis of the entire record,
the Court concludes that the Grace Defen-
dants’ liability under RCRA to Plaintiffs is
entirely constructive, vicarious, and not
based on any fault of the Grace Defen-
dants, as the sole cause of the “imminent
and substantial endangerment” which
forms the subject of plaintiffs’ RCRA claim
is the COPR that was disposed at the
ECARG Property by Mutual. The Court
finds that these facts present a classic case
for indemnity. T & E Industries, 587 A.2d
at 1263.

In Count X of their Third Amended
Cross—Claims, the Grace Defendants simi-
larly seek a judgment against Honeywell
under the New Jersey Joint Tortfeasors
Contribution Law, N.J.S.A. 2A:53A-3
(1999), awarding the Grace Defendants
any and all costs, including attorneys’ fees,
that they may be required to pay plaintiff
in this action. A right to contribution
arises under the Joint Tortfeasors Contri-
bution Law when an “injury or damage is
suffered ... as a result of the wrongful
act, neglect or default of joint tortfeasors”
and one of the joint tortfeasors pays more
than his pro rata share of the damage.
N.J.S.A. 2A:53A-3 (1999); Evrkins, 164
F.R.D. at 33.

[38] On the basis of the entire record,
the Court concludes that Honeywell is the
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sole tortfeasor with regard to the chromi-
um contamination at the ECARG Property
because its predecessor Mutual disposed of
all the chromium-contaminated COPR at
the ECARG Property. Thus, any costs
that may be imposed on the Grace Defen-
dants as a result of Plaintiffs’ claim would
exceed the Grace Defendants’ pro rata
share, and instead should be the responsi-
bility of the only tortfeasor, Honeywell.

Accordingly, the Court enters a judg-
ment for the Grace Defendants on Counts
IX and X of their Third Amended Cross—
Claims awarding them full and complete
indemnity and contribution from Honey-
well for any and all costs, including attor-
neys’ fees, that the Grace Defendants may
incur as a result of or in the performance
of any relief awarded to plaintiffs in this
action. T & E Industries, 587 A.2d at
1263; N.J.S.A. 2A:53A-3 (1999); Erkins,
164 F.R.D. at 33.

A PERMANENT REMEDY IS NECES-
SARY TO ELIMINATE THE IM-
MINENT AND SUBSTANTIAL EN-
DANGERMENT TO HEALTH AND
THE ENVIRONMENT CAUSED
BY THE CONDITION OF THE
SITE

This Court has both inherent power and
specific statutory authority to enjoin
Honeywell to remedy the imminent and
substantial endangerment at the Site.

In issuing equity decrees, the trial court
is vested with broad discretionary posers.
Lemon v. Kurtzman, 411 U.S. 192, 200, 93
S.Ct. 1463, 36 L.Ed.2d 151 (1973); Glen-
side West Corp. v. Exxon Co., USA 761
F.Supp. 1118, 1132 (D.N.J.1991). A court
of equity traditionally has had the power
to fashion any remedy deemed necessary
and appropriate to do justice in the partic-
ular case. United States v. Price, supra,
688 F.2d at 211.

Section 7002(a)(2) of RCRA, 42 U.S.C.
6972(a)(2), which gives the right to citizens

263 FEDERAL SUPPLEMENT, 2d SERIES

to sue and which is the basis for this action

provides that:
The district court shall have jurisdiction,
* ¥ % fo restrain any person who has
contributed or is contributing to the past
or present handling, storage, treatment,
transportation, or disposal of any solid
or hazardous waste referred to in para-
graph (1)(B), to order such person to
take such other action as may be neces-
sary, or both, or to order the Adminis-
trator to perform the act or duty re-
ferred to in paragraph (2), as the case
may be, and to apply any appropriate
civil penalties under section 69028(a) and
(g) of this title. [emphases added].

Section 7003(a) of the Act, 42 U.S.C.
6973(a), sets forth the right of the federal
government to sue to abate imminent and
substantial endangerments and contains
the same language emphasized above con-
cerning the statutory power to order ap-
propriate injunctive relief. The House
Committee report underlying Section
7003(a), states (Subcommittee on Over-
sight and Investigations, Committee on In-
terstate and Foreign Commerce, H.R.
Committee Print No. 96-1FC 31, 96th
Cong., 1st Sess. 32 (1979)(hereafter “H.R.
Committee Print No. 96-1FC-31") (quoted
in United States v. Price, supra, 688 F.3d
at 213)):

The section’s broad authority to “take
such other actions as may be necessary”
includes both short and long-term in-
junctive relief, ranging from the con-
struction of dikes to the adoption of
certain treatment technologies, upgrad-
ing of disposal facilities, and removal
and incineration. [emphasis added]

The Court of Appeals for the Third Cir-
cuit has held:

The unequivocal statutory language and

this legislative history make it clear that

Congress, by enacting section 7003, in-

tended to confer upon the courts the
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authority to grant affirmative equitable
relief to the extent necessary to elimi-
nate any risks posed by toxic wastes.
[Emphasis added] (United States w.
Price, supra, 688 F.2d at 213-214)

This Court has the power to issue a
mandatory injunction under RCRA to
abate the risks posed by environmental
contamination. United States v. Price, su-
pra, 688 F.2d at 214 (“Congress, in the
endangerment provisions of RCRA * * *
sought to invoke nothing less than the full
equity powers of the federal courts in an
effort to protect public health, the environ-
ment, and public water supplies from the
pernicious effects of toxic wastes. Courts
should not undermine the will of Congress
by either withholding relief or granting it
grudgingly”). The expansive language of
the statutory provisions contained both in
Section 7003 and 7002 was intended to
confer “overriding authority to respond to
situations involving a substantial endan-
germent to health or the environment.”
Id. at 213 (citing H.R. Committee Print
No. 96-1FC 31, supra, p. 32). There is no
doubt that the provision authorizes the
cleanup of a Site if the action is necessary
to abate a threat to public health or the
environment. United States v. Price, su-
pra, 688 F.2d at 214.

The Supreme Court has stated that un-
der RCRA, as opposed to CERCLA (the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980,
42 U.S8.C. 9601, et seq.), there is no re-
quirement that the response costs being
sought are reasonable. Meghrig v. KFC
Western, supra 516 U.S. at 486, 116 S.Ct.
1251. See also 42 U.S.C. 6972(a)2) (“The
district court shall have jurisdiction, * * *
to order such person to take such other
action as may be necessary * * *”) How-
ever, Plaintiffs submit that, in view of the
overwhelming evidence of an imminent and
substantial endangerment to human health
and the environment (see Findings of Fact

64-231), the costs of excavation here are
entirely reasonable.

Plaintiffs and the Grace Defendants
have met the standards for the issuance of
an injunction.

[39] A court must consider four factors
when determining whether a permanent
injunction should issue: (1) success on the
merits; (2) the possibility of irreparable
harm to the movant if the injunction is
denied; (3) the potential harm to the non-
moving party; and, if applicable, (4) the
public interest. ACLU wv. Black Horse
Pike Regional Bd. Of Educ., 84 F.3d 1471 -
1477 n. 2(3d Cir.1996).

[40] As stated above, this Court has
concluded that Plaintiffs have succeeded
on the merits in establishing Honeywell’s
liability for violation of section 7002(a) of
RCRA, 42 U.8.C. 6972(a).

“Environmental injury, by its nature,
can seldom be adequately remedied by
money damages and is often permanent or
at least of long duration, 7.e. irreparable.”
Amoco Production Co. v. Village of Gam-
bell, Alaska, 480 U.S. 531, 545, 107 S.Ct.
1396, 94 L.Kd.2d 542(1987); see PIRG w.
Yates Industries, Inc., 757 F.Supp. 438,
454 (D.N.J.1991). If such injury is likely,
the balance of harms will usually favor the
issuance of an injunction to protect the
environment. Ibid.

This Court has concluded that the Site
does present an imminent and substantial
endangerment to health and the environ-
ment. The hexavalent chromium at the
Site, left unabated, presents irreparable
harm to human health and the environ-
ment. Moreover, NJDEP has determined
that permanent measures must be imple-
mented to prevent the ongoing exposure of
human and environmental receptors to
chromium from the Site. Therefore, the
threat of irreparable harm to the public
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and the environment favors the issuance of
an injunction.

The Court further concludes that injune-
tive relief is necessary to prevent irrepara-
ble harm to Plaintiffs and the public in
light of Honeywell’s history of delay in
investigating and remediating the Site
since it was first directed to do so by the
State of New Jersey some twenty years
ago.

This Court also concludes that any po-
tential economic harm to Honeywell from
the issuance of an injunction is not suffi-
cient grounds for this Court to refuse to
enter an injunction. The only foreseeable
harm to Honeywell from an injunction
compelling it to remediate the Site is eco-
nomic in nature. The Court is aware of
the substantial costs involved in the Court
Ordered remediation. However, Honey-
well is a large international corporation
with revenues in the billions of dollars.
The Court therefore concludes that the
economic harm to Honeywell from the re-
quirement that it fund a permanent reme-
dy for the Site does not outweigh the
interests of the public in a prompt cleanup
of the Site that is protective of human
health and the environment.

This Court concludes that the excavation
and removal of the COPR from the Site is
necessary in order to remedy the immi-
nent and substantial endangerment to
health and the environment posed by the
conditions at the Site.

Honeywell presented no credible evi-
dence that a cap over Study Area 7 and/or
a shallow ground water treatment method-
ology would be an effective permanent
remedy to protect human health and the
environment at the Site.

This Court concludes that Honeywell
must also implement a further investiga-
tion and, if found to be necessary, further
remedial actions, to remedy the imminent
and substantial endangerment which may
be posed to health and the environment by
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the highly contaminated deep groundwater
at the Site.

This Court concludes further that
Honeywell must implement measures to
remedy the imminent and substantial en-
dangerment to health and the environment
posed by the chromium contamination of
the sediments in the Hackensack River
caused by discharges from the Site.

Finally, this Court concludes that due to
the extensive nature of the cleanup and
Honeywell’s continued recalcitrance in ef-
fectuating an appropriate cleanup, that the
appointment of a Special Master pursuant
to Rule 53(b) of the Fed.R.Civ.P. is appro-
priate.

Therefore, this Court concludes that the
issuance of a permanent injunction is ap-
propriate. (See Order of May 15, 2003.)

Plaintiffs and Grace are directed to sub-
mit a proposed Order of Judgment; De-
fendant Honeywell shall submit any objec-
tions to the proposed Order within ten
days of receipt of same.
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