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Memorandum of Agreement

Among the Department of the Army, the F.nvivonmental l)rotec_n Agency,
and the US. Army Corps of Engineers

To Strengthen Environmental Protection of the Ocean Ensdronment and to

Promote Economic Progress in the Port of New York and New Jersey

On July 24, 1996, the Department of Transponation, ",heDepartment ofthe Army, and ",.he
Enviromnenta] Protection Agency (EPA) joined together in a landmark agreement to advance our
shared goals of protecting New Jersey's ocean environment, ensuring the competitiveness of the
Port of New York and New .lerscy, and strengthening economic and environmental progress in
the region. This Memorandum ofAgreement (MOA) outlines the steps our two agencies mum
take together in order to further advance the goals of'he 1996 agreemen_t.

Background

Under the i_ovative 1996 agreement, ocean disposal of Category 2 mate2"ialended, the
controversial Mud Dump Site was closed for_,,er, and the remediafion of areas all, ted by
historic dumping a_ivities beg,irathrough the designation of the unique Historic Area
Rcmcdiation Site (HARS) under40 C.F.R. Section 22B.15(c)(6). This designation required that
"'it]hesite (HARS) [ ] be managed so as to reduce impacts with/n the PRA (Primary Retnediafion
Area) to acceptable levels in accordance with 40 C.F.R. Section 22g.1 l(c). Use of the site will
be restricted to dredged material suitable for use as the Material for Rcmcdiation. This material

shall be selected so as to _sure it will not cause sigrtiticant undesirable effects including through
bioaccumulation or unacceptable toxicity, in acr.,ordancewith 40 C.F.R. 227.6." Consi_ent with
the 1996 Agreement, the preamble to the final rule that designated the HARS, defined
Remediation Material as "uncontaminated dredged mmerial (i.e. dredged material that rncets
curr_t Category I standards and will no1 cause xig_ificant uadesirabl¢ effects including through
bioaccumulation).'" The 1996 Agreement also stated that "It]he designation of the Hi_oric Area
Remediation Site will assure long.term use of category I dredged material". The HARS is
unique to the New York Bight as its primary purpose is remediation of the ocean bonom.

The closing of the Mud Dump Site and the capping of the HARS will improve the h_lth of the ., _:,_
ocean environment. At the same 6me, the availabilivyof the HARS for plagm'ncat of ".g_","t" _i_
Remediation Material and tho _ee!ee2t,'a _,',e_-_!,_p)vL(::ntof upland si_s for beneficial use of °_. _._._J--O_
dredged material, arecn_ thal _ed Port _tensnc¢ and d_g _roiects have moved _.,j..x_..(_ - _
Torwardexpeditiously,securingjobs_ dependonthePo_ ofNew York_d l_IcwJerseyand _ ___-
¢'nsurins thatthePortremainsanengineoftheregionalandnationaleconomyinthenew _ _ "

century. . _,,,.
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In these efforts, the leadership of, and partnership with, our state parmers have been critical in
realizing the promise of the 1996 agreement. The State of New .rmsey's leadership in developing
ahematives to ocean placement of dredged material has been especially important to realizing the
promise oft,he 1996 agreement. The State of New York has focused on identifying and
controllin_ the sources of sediment contamination, andrecently has begun to invest in efforts to
promote upland bencficia.1use of dredged material.

As this progress continued, EPA fulfilled its commitmont in the 1996 agreement and invested
morethannine(9)monthstoreviewtheneedforchangestotheagency'scurrentoceandisposal
regulationsthatapplynationally.Afterextensiveconsultationwithallinterestedconstituencies,

whichpresentedarangeofviewsaboutthecurrentregulations,EPA concludedthatprocessmad
determinedthatbroad-basedsupportforrevisionoftheregulationswouldnotbcforthcoming.
Accordingly,nochangestothecurrentnationalregulationshavebeenproposed.

In addition, in fulfillment of a commitment in the New York - New Jersey Harbor Estuary
Program (HEP) Comprehensive Conservation and Management Plan (approved by the Governors
of New York and New Jersey and the EPA Administrator in 1996), EPA initiated a peer review
of the testing evaluation framework utilized to determine suitability of dredged material for use
as remediation material at the HAR$: the EPA Region 2/CENAN Framework for Evaluating
Bioaccumulation Test Results for Evaluation of Material for Proposed Placement at the HAILS
(the HARS TEF). The purpose ofthis review was to ensure that the approach taken by EPA
and the U.S. Army Corps of Engineers (USACE) tO evaluate dredged material proposed for
placement at the HARS as Re'mediation Material reflects the most recent scientific developments
and to ensure that this approach remains consistent with the remedial objectives of the HARS
designation.

The comp]etion of the peer review process and mteragency review of the results has taken far
longer than expected. In addition, the states of New York and New Jersey, interested members
of the public, and other interested parties have asked to be consulted on EPA's response to the
peer review before significant changes to the _ _ are proposed. Furthermore, EPA's
Peer Review Policy provides that a peer review panel should review any compreJacmive changes
ro the H_ARSTEF before they are fully implemented. Notably, "{t]he principle underlying the
Peer Review Policy is that all major scientific and technical work products used in decision
making will be peer reviewed," (Peer Review Handbook (EPA 100-B-98-001 ) (January 1998)).
Revisions ofthe HAILS TEF would appear to meet the criteria that the Policy identifies as
supporting peer review.

_ext ,9tet,_s

This MOA identifies six steps that EPA and USACE will take (pursuant to sections 102(a) and
103, ofthe MPP,,SA. 33 USC 1412(a) and 1413) to ensure that the evaluation of dredged material
proposed for placement at the HARS as Remediation Material reflects current scientific

developments. This MOA sets forth the process and schedule by whic,h we will complete public
consultation and the scientific peer review process.

First, EPA and USACE agree to work together to expeditiously complete theprocess of
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reviewing the science and guidelines that EPA and USACE use in the evaluation of dredged
material proposed for placeraent as Remediation Ma_cma!at the EARS. Specifically, the
agencies commit to the shared objective of completing the scientific peer review oflhe BARS
TEF_,and to responding to input from the peerreview processes and from the public, according to
the following scheduleandprinciples:

* EPA Region2 (EPA-R2),withthesupportandparticipationofUSACE NorthAtlantic
Division(WAD), willimmediatelyre-conveneandrteonfigumtheCriteriaWorkgroup
(undertheHEP DredgedMaterialManagementForum)toreviewandprovideadvice
concerningthescience andpolicycriteriaus©dtoevaluate dredged materialproposedfor
placement at the HARB as Remediation Material, EPA-R.2 will t_mme the Critsria
Workgroup the Rernediation Material Workgroup (RMW). EPA-R.2 will name a new
chair or co-chairs, in consultation with the RMw and appropriate officials.

• By October 25, 2000, EPA-P,.2 will release its response to the science issues raised by the
peer reviewers that reviewed the current HARS _a]_. Upon release, this response shall be
made available to the public arid to the RMW.

• By Novcrnber 15, 2000, the USACE New York District (NY'D), in coordination with
EPA-R2, wi}] provide to r.hepublic all monitoring data concerning conditions at the
HARS subsequenttothesigningofthe1996agreement.

, By January 15, 200l, in consultation with the RMW, EPA-R2 and USACE-NADjointIy
will complete a comprehensive proposal as to how th¢ agency plans to revise or maintain
the HARS TEF. Inaccordancewith EPA's peer reviewpolicies, thiscomprchcnsivc
proposal uil} be a candidate for peer review before a new independent peer review panel.
EPA and USACE will charge this panel with providing its comments by July 15, 2001.
The dates in this section may change and will be dependent upon progress made through
the ag_cics' consultation with the r_-convened RMW.

• B), Januar3'30, 2001, USACE-NYD, with EPA-P,2 as a co-chair, will convene the
Scientific Review Panel (SRP) described in the 1997 HAP,S Site Monitoring and
Management Plan (SMMP). The SRP will consist prcdominamly ofpmfcssiona]s from
the fields of cngmccring, toxicology, oceanography, and will include representatives of
governmental resource agtmcies, m review the H.ARS SMMP and relevant monitoring
data. Membership madparticipation will be controlled by the terms of the SMMP.

• EPA-R.2 and USACE jointly will respond to the pccr reviewers and f_nalizcproposed
changes to the _ I_,E, if any, within ninety (90) days following the July 15 receipt
of comments from the peer review panel, or by October 15, 2001. Ifthc nature of the
comments 9ore the peer review p_mdmakes this date impracticable, the agencies will
respondattheearliestprasticabledace consistent with soundscience.

• OnceEPA-R.2andUSACEjointlyfinalizesproposedchangestothe_ TEF,ifany,
EPA-R.2andUSACE jointlywillprovideasixty(60)dayopportunity,untilDecember
l5,2001,forpubliccommenton.anyproposedrevisions.
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• EPA-R.2 and USACE jointly will respond to commsnts received in the comment period,
make any"appropriate changes, md finalize any revisions to _ _ within sixty (60)
days, or by February 15, 2002. If the nature offfic comments from the peer review pane]
or the pub]ic makes tb.Jsdate impracticable, the agencies will respond at the earliest
practicable date consis'te'ntwith sound science.

• Ifany projected time deadline set forth in this MOA is not met, F_PAoR2.and USACE-
NAD will provide a wrktcn explanation of the reasons for delay In the RMW and the
public, and will consult with the RMW concerning the appropriateness ofaddifional
interim measures to ensure tha_the capping of[he KARS proc_ and thai evaluation of
material proposed for placement a! the HARS is Scientifically sound.

Second, in ot:dc'rto ensure that EPA-R.2 and USAC]_-NAD continue to incorporate the most up.
to-date science in determining what material is appropriate for placement at the HARS, and to
ensure that the qualhy of material approved for placement at the HARS mee_s the remedial
purposes of the HARS designation, one element of the _ TEF will immediately be changed.
Specifically, one matrix value in the HARS-specific effects levels for PCBs will be revised. The
PCB matrix value for the worm will be revised fa'om400 ppb to an interim value of I 13 ppb,
effective imme_.diatclyfor pending and future permit and authorization requests. The two
agencies a_'ee that, while the peer review process is not yet complcte, the science reviewed to
date warrants implementation of[his interim change. This interim change shall be effective
immediately upon signing of this MOA and be subject to future revic,w by the re-convened
RMW. As _,'ithothervaluescurrendyin use. theapplicationof'thisnew HARS-Specif]c VaNe
shall be subject to notice and comment in the context of individual permit and authorization
decisions, and may be subject to further revision (upward or downward) as ",.hepeer review and
public consultation processes proceed.

This changereflectscurrent scientificdevelopmentsandensv,TeSthat the agencies'approach
remainsconsistentwiththerunedialobjectivesoftheHARS designation.Notably,thischange
willresultirJimprovementsinthequalityofliARSRcmcdiationMat_-ia]withrespectto
numerousparametersofl_erthanPCBs,becauseelevatedPCB levelsfrequentlyareassociated
withelcvaw.dlevelsofotherchemicalsofconc_"n.

Thisinterimmeasurewillbcimplcrnent_prospectively,andwillnotaffectpermitsor
authorizationsthatalreadyhavebeenissued.Inaddi_on,baseduponavailabledataidentified

withPortdeepeningprojects,noneofthemajorchanneld_'peningprojectsshouldbeaffected.
Basedon areview of pastHARS projects,the agenciesrecognizeand anticipatethat dredged
material from approximately one-third of the ma_tertance projects (nero-Federal and Federal)
that might otherwise have been authorized for placement at the HARS may now bc unsuitable for
useasRemediationMaterial inlightofthisinterim measurc.

Third,EPA andUSACE agre_thatRegionalAdministratorCEPA-R.2)andNorthAdantic
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DivisionCommander(USACE-NAD)wil_form_ senioroveaig/_ _ to ensureths__e
' comu_=,_s m_ MOAarehonored,ttuaschedulessuem¢_ msdt_ an__tm betwe_ the

agenciesintheimplemen_Sono£r_isMOAsr¢exi_dRious]yd¢_l endrcsolvcd.

]_our_h,]_A and USACE_ _ _e ¢oworkclosely_ pmmm-.hipwith_e smes of
New lersey andNew York,_d ,_'/¢haffectedshippiaLlabor,envi_smmm_ andcomm_mi_
orgmLza_ions,xoadvance_ goabof_. 19_ sgme.u_ i_ w.h/evi_ boththe economicand
env_nmen_ gosls of_¢ Re;ion.

F_h, EPA_d USACEpledgetheirmnctnu_ngsupp_ to ¢ffom _ubo_xm_ _ develop
¢cocomi¢_ly.viabI¢disposalol_ons fox"_ _ha¢is nots_ble _r thcHAI_S. Thc
develo]:_ento_'suchoptionswillnoteliminatetheneedt_ f'allyx'c_diale the _ _ng
ch'cdgcdmate_ that is su_blc unckr_e tcrm_of the_ _L_"_'_--

Sixth,_PA andUSAC_ recognize_ the interimch_ cstabl]shedhen:.as well as any
f_h= ¢.h_es responsiveto _hescientist_x_:_ew _r_ public._ ere.atee_:klh_on_]
Rmc_gaeedsforpublicogenc__d _heprivategetorin_oo mrevi.r,edstandar&sa_d _ll
raisenewregulatoryandp__¢ic q_ons u optionsforskemadve uses 04"dredged
_a_-.,'_a]are developed, These ugr.uc_ also,committo .¢on_x_g _ m eommunkies
conc_g _¢ir approach.EPAandU_ACEagreem worktogeth&rto e_'ur¢ thattheseneeds
ccn_u¢ _ bc addressedin a mann_ tluxmee_ boththe en-,'_nm_,_m[aadeconon_c objectives
of the 1996agreement

T_s MOA is Lu_cnd_exclusivelyfo: the internalmaa,_,_mcatof theF._cufive Branch,and
or,behaEo _sonordoesno_esuhHsh or cre_e anyem.t'oreeable_gh_s,lega_oreq_.itable, _.._ pe

end._ nota siy_am_ to OxisaSrcement

De_u_.Adminis'_,or _S_r_of the Army
U.S.FmvLronmcnta[ Prote_on Agency _(Civil Works}

U.S.Envimnmcmzl ProtectionAgency U.S.Army CorpsofEs_inccn
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