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AGREEMENT BETWEEN THE NEW JERSEY DEPARTMENT OF
COMMERCE AND ECONOMIC DEVELOPMENT AND THE PORT
AUTHORITY OF NEW YORK AND NEW JERSEY RESPECTING
PROJECT SELECTIONAND FUNDING WITH REGARD TO THE
JOINT DREDGING PLAN

THIS AGREEMENT, made as of the 1stday of November, 1997, between
THE PORTAUTHORITY OF NEW YORK AND NEW JERSEY, (hereinafter referred to as
the "Port Authority"), a body corporate and politic created by Compact (the "Compact")
between the States of New Jerseyand New York with the consent of the Congress of the
United States, having its principal office at One World Trade Center, Borough of
Manhattan, City, County and State of New York, and the NEW JERSEY DEPARTMENT
OF COMMERCE AND ECONOMIC DEVELOPMENT (hereinafter referred to as the
"Department")a governmentalagencyof the State of New Jersey having its principaloffice
at 20 West State Street, Trenton, New Jersey 08625-0823.

WITNESSETH:

WHEREAS, the Board of Commissionersof the PortAuthority at its meeting
held on May 9, 1996 resolved to commit up to $130 million on dredging projects in
connection with the development of a comprehensive dredging and disposal plan for the
New York and New Jersey region; and

WHEREAS, the Departmenthas been entrusted with the implementation of
the New Jersey portion of the Governors' Joint Dredging Plan; and

WHEREAS, the Port Authority is willing, subject to all the terms and
conditions of this Agreement, to provide up to $65 million for a program of projects, (the
"Program"), to be agreed upon by the Department and the Port Authority related to the
dredging and disposal of dredged materialand related projects including sediment testing,
development of contaminant identification technology, material management initiatives,
pollution prevention and navigation studies, such $65 million constituting New Jersey's
share of the aforesaid $130 million;

NOW, THEREFORE, the Port Authority and the Department hereby agree
as follows:

SECTION A - COMMITMENT BY PORT AUTHORITY

(1) Subject to all the provisions of this Agreement, the Port Authority
hereby agrees to make availableamounts not to 9xceed in total Sixty Five Million Dollars
($65,000,000) for Actual Costs as defined in this Agreement incurred in connection with
Program Projects as defined in this Agreement.
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(2) Program Projects shall mean each of the projects described on the
document attached hereto as ExhibitA and such other projects as the Port Authority and
the Department may from time-to-timeagree upon inwriting. It is understood and agreed
that the Department will provide such detail with respect to any project requested by the
Department as the Port Authority may reasonably request, including scope of work
descriptions, cost estimates and schedules for contract execution and performance of
work•

SECTION B - PROCEDURE FOR PAYMENTS BY THE PORT AUTHORITY

(1) Exceptwith resp.ectto any ProgramProjectbeingeffectuated by the Port
Authority, to which this Section B shall not apply, on November 1, 1997, on May 1, 1998
and on each November 1 and May 1 thereafter, the Departmentshall provide the Director
of the Port Commerce Departmentof the Port Authority (or the successor in duties of such
position) or such Director's designee with a good faith estimate of the dollar amount of
invoices expected to be paid for Actual Costs by the Department for approved projects
during the six-month period beginning on each such November 1 and May 1, providing
such detail with respect to such estimate as the Port Authority may reasonably require.
The Port Authority shall promptlypay such estimate to the Department within twenty (20)
working days following receipt of such estimate. Each estimate of anticipated invoices
(otherthan for the six-monthperiod beginning November1, 1997)shall contain a summary
of Actual Costs (as defined in Section C herein) incurred during the preceding six-month
period. Each such summary shall constitute a representation by the Department that it

•knows of no reason why the costs described in such summaryare not properly includable
as Actual Costs under the terms of this Agreement. In the event that Actual Costs during
the preceding six-month periodwere less than the estimate for such six-month period, the
difference shall be deducted by the Department in calculating the Department's estimate
of the amount needed from the PortAuthority for the subsequent six-month period. In the
event that the Department'sActual Costsduring the precedingsix-month periodwere more

• than the estimate for such period, the difference shall be added by the Port Authority with
the amount paid to the Departmentas the estimate of the next six-month period's Actual

• Costs. The Department may at any time during a six-month period amend its initial
estimate for such period, providingsuch detailwith respect to such revised estimate as the
Port Authority may reasonablyrequire; the Port Authority shall pay to the Department any

• additional amount required in connection with such revised estimate within thirty (30)
working days following receipt of such revised estimate.

(2) Upon completionof each ProgramProject,the Departmentshall certify
that such Project has been completed and shall provide a final invoice for such Project,
certified by the then currently designatedfiscal officer of the Department. The Department
shall keep and maintain,and requireothers to keep and maintain, in a manner consistent
with accepted accounting practices, complete and accurate records and documents
relating to the effectuation of each Program Project. Such records and documents shall
be kept and maintained in the Port District as defined in Article II of the Compact for a
period of at least 3 years following completion of such Project. The Port Authority shall
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have the right to audit all such records at any time and from time to time prior to the
completion of such 3-year period.

SECTION C - DEFINITION OF ACTUAL COSTS

Actual Costs (the total of which shall not exceed in any event $65 million)
under this Agreement shall mean (i) the cost of all payments made by the Department to
third parties for services performed in the effectuation of Program Projects; (ii) any costs
of the Department incurred in connection with a Project which the Port Authority has
expressly agreed to provide in connection with the Authority's concurrence with such
project; and (iii) with respect to any Program Project beingperformed by the Port Authority,
either directly or by contractors, the Port Authority's costs for such Program Project (or
such fraction of such costs as the Department and the Port Authority have agreed shall be
appliedto the Port Authority's $65 million commitment)as determined by the PortAuthority
under the Port Authority's normal accounting procedures applicable to such Program
Project. Without limiting the generality of any other provision of this Agreement, the
Department shall provide the Port Authority such supporting documentation with respect
to any item of Actual Cost as the Port Authority at any time and from time to time may
require.

SECTION D - NO PORT AUTHORITY LIABILITY

Except with respect to Program Projects being effectuated by the Port
Authority, to which this Section D shall not apply, the Department acknowledges and
agrees that the Port Authority shall have no responsibility for any other Program Project
or any aspect (including any environmental aspects) thereof. The Port Authority's only
obligation in connection with the Programshall be to provide funds in accordance with this
Agreement. As between the Port Authority and the Department, the Department hereby
assumes the following risks, whether or not they arise from acts or omissions of the
Department: all risks of loss or damage to property or injury to or death of persons, and
risks of other damage to whomsoever occurring, arising out of or in any way connected
with this Agreement or the effectuation or any other aspect (including all environmental
matters) of any Program Project other than a Program Project being effectuated by the
Port Authority.

SECTION E - INDEMNIFICATION; INSURANCE

(1) Exceptwith respect to Program Projectsbeing effectuatedby the Port
Authority, to which this Section E .shall not apply, the Department agrees to have its
contractorsassume all risk of loss or damage to property or injury to or death of persons
arising out of the effectuation of any Program Project and agrees to cause its contractors
to defend, at their own expense, against any and all "suits, claims, losses, demands or
damages of whatsoever kind or nature, arising out of or claimed to arise out of their
effectuation of any Program Project or their breach of any contract pertaining to such



Project. Such contractorswill be prohibitedfrom raisingany defenses involving in any way
the jurisdiction of the tribunal, immunity of the Port Authority, governmental nature of the
Port Authority, without first obtaining expressed advance written permission from the
General Counsel of the Port Authority.

(2) The Department shall cause the Port Authority to be named as an
additional insuredon any policy of comprehensivepublic liability insurance maintained by
the Department with respect to any claims arising out of or relating in any way to the
effectuation of a Program Project. Such policyshall be specificallyendorsed to prohibit the
insurance carrier from raising any defense involving in any way the jurisdiction of the
tribunal, immunity of the Port Authority, the governmental nature of the Port Authority or
the provisions of any statutes respecting suits against the Port Authority, without first
obtaining express advance written permission from the General Counsel of the Port
Authority.

SECTION F - NEWARK BAY CONFINED DISPOSAL FACILITY

With respect to the approved Projectdescribed asthe "Newark Bay Confined
Disposal Facility" (hereinafter called the "Facility" in this Section) listed on Exhibit "A"
hereof, the Port Authority and the Department agree as follows: The Port Authority shall
notify the Department when the Facility is able to receive dredged material. On or about
the first day of each calendar month thereafter, the Port Authority shall provide to the
Department a report setting forth the volume capacity available to the Department for use
in the coming month. The report will also state the total volume capacity of the facility at
the time of the report and the amount of capacity used by the Department up to the time
of the preparation of the report. The PortAuthority and the Department agreethat the Port
Authority shall allocate one-third (one-third) of available capacity at any given time to the
Department. The Department understands and agrees that the Port Authority makes no
representations of any kind with respect to the Facility, including when the Facility will be
ready to receive material,the ultimateavailablecapacity of the Facility or any other aspect
of the Facility. Additionally, the Department understands and agrees that it will be at all
times be treated as any other user of the Facility and shall have no greater .rightswith
respect to the Facility as any otheruser, except as specificallyprovided in this Section with
respect to the reservation of available capacity and except that the Department shall not
be required to pay the Port Authority a user fee for use of the facility.

SECTION G - GENERAL

(1) The Port Authority may, upon reasonable notice, during regular
business hours, examine all records of the Department relating to any and all costs
invoiced by the Department under this Agreement.

(2) No payment, approval, failure to approve or make payment, act or
omission to act on the part of the Port Authority shall preclude the Port Authority from
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subsequently asserting that any payment, approval or act on its part was incorrect and
requesting an adjustment to remedy same or seeking all remedies allowed by law.

(3) This Agreement shall not be construed to create any rights on behalf
of any party other than the Port Authority and the Department.

(4) No Commissioner, Director, officer, agent or employee of the Port
Authority or the Department shall be held personally liable under any provision of this
Agreement or because of its execution or attempted execution or because of any breach
or alleged breach hereof.

(5) The Departmentshall, upon request by the Port Authority, provide to
the Port Authority copies of such reports or other documents containing information,
including percentage breakdowns and dollar aggregates, as it may receive or prepare
relating to levelsof minority and/or female participation in the workforce with respect to any
Program Project and relating to levels of minority and/or women-owned business
participation as contractors and subcontractors in the Project.

(6) If any provision of this Agreement shall be such as to destroy its
mutuality or to render it invalid or illegal,then, if it shall not appear to have been so material
that without it this Agreement would not have been made by the parties, it shall not be
deemed to form part hereof but the balance of this Agreement shall remain in full force and
effect.

(7) The entire agreementbetween the parties is contained hereinand no
change in or modification, termination or discharge of this Agreement shall be effective
unless in writing and signed by the party to be charged therewith.

IN WITNESS WHEREOF,the parties hereto have caused this instrument to
be signed, sealed and attested.

THE __yE_V_R

PORTAUTHzOI_TYOF K

AND NEW 7_

Robe_E. Boyle 'L/ _,)Execulive Director

NEW JERSEY THE DEPARTMENT O/F" /
COMMERCE AI_IDECONOMIC_LOPJVIENT

\d6irf_ctor of Mant_-_esropyrces
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EXHIBIT A TO THE AGREEMENT (THE "AGREEMENT") BETWEEN
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY AND
THE NEW JERSEY DEPARTMENT OF COMMERCE AND ECONOMIC
DEVELOPMENT MADE AS OF NOVEMBER 1, 1997

Program Projects (as per Section A, subparagraph 2 of the Agreement)

1. One-third of the Actual Costs (as defined in the Agreement) of the
Comprehensive Evaluation of Optimum Channel Depths for the entire New York/New
Jersey Port being undertaken by the U.S. Army Corp. of Engineers (this study is also
known as the "Fifty-foot Study"). The total local sponsor share of these Actual Costs is
estimated at $9 million, making the Department's share under this Agreement
approximately $3 million, it being understood that the estimate of $9 million is an
approximation only and is provided solely for information purposes.

2. One-third of the Actual Costs (as defined in the Agreement) Of the
effectuation by the Port Authority of the Newark Bay Confined Disposal Facility. The
Department's share of these Actual Costs is currently estimated at approximately $16.3
million, it being understood that these estimatesare approximationsonly and are provided
solely for information purposes.

3. Expenses of the Department over the next two (2) years incurred in
connection with the administrationof the Agreement, not to exceed in any event $300,000,
all as set forth in an agreement between the Department and the Port Authority executed
July 7, 1997.

4. Provision for a work boat in connection with work of the New Jersey
Geological Survey in Newark Bay (ActualCosts for this Project are agreed to be $3,980).

5. A study entitled "Use of Dredged Material as Fill In Transportation Related
Project" to be performed by the Stevens Institute of Technology.





























TNE POIITAUllIlIORITY@[_ [_@ [_ ROBERTE.BOYLE
EXECUT'VEDETOR

ONEWORLD TRADECENTER

September 11, 2000 NEWYORK,NY10048

(212) 435.7271

(973) 961.6600 x7271

Mr. Richard Gimello E-_L: rboyle@panynj.gov

Executive Director, Office of New Jersey Maritime Resources
New Jersey Department of Transportation
28 West State Street - 8thFloor
PO Box 837

Trenton, New Jersey 08625-0837

Dear Mr. Gimello:

The Port Authority of New York and New Jersey (the "Port Authority") and The New Jersey
Commerce and Economic Growth Commission (formerly the New Jersey Department of Commerce
and Economic Development and hereinafter in this agreement called the "Commission"), acting
through its Office of Maritime Resources entered into an agreement (the "Master Agreement") made
as of November 1, 1997, pursuant to which the Port Authority is providing up to $65 million for a
program of projects related to the dredging and disposal of dredged material. The New Jersey
Department of Transportation ("NJDOT") has advised the Port Authority that, pursuant to a
Memorandum of Understanding between The Commission and NJDOT executed on January 10,
2000, the Commission has transferred all its rights and duties under the Master Agreement to
NJDOT, and NJDOT has agreed to assume all such rights and duties. Section A (2) of the Master
Agreement provides that projects ("Program Projects") to be funded under the Master Agreement
include the projects identified in Exhibit "A" to the Master Agreement and are also to include such
other projects as the Port Authority and the Commission may from time-to-time agree upon in
writing.

I have attached to this letter, as Exhibit "G" to the Master Agreement, a list of certain projects, which
the Port Authority and NJDOT have recently agreed upon. This letter will confirm that such
additional projects are Program Projects under the Master Agreement and that all the provisions of
the Master Agreement, including Section D entitled "No Port Authority Liability" and Section E
entitled "Indemnification; Insurance", shall apply to such additional Program Projects. This letter
agreement will become binding when it is fully executed in the spaces provided below by both the
Port Authority and NJDOT.

rHrPORTntrrnorurvOFNEW ANDNEWSERSF.V

By:_ Date: @ lff" (._
RobertE. Boyle,ExecutiveDirector

THE NEW JERSEY DEPARTMENT OF TRANSPORTATION

_ i1__ Date: ,/_2 tt /_./_" Gm(llo, ExecUtiveDirector
Office of_e Resources





























THEPORTAUTHORITY@I_[_@[_ _,._ _oRrCOMMERCEDEP^RTME_
225 PARKAVTNUESOUTH,11THFLOOR
NEWYOR_NY10003

Mr. Richard Gimello

Executive Director, Office of New Jersey Maritime Resources
New Jersey Department of Transportation
25 Scotch Road
PO Box 837

Trenton, New Jersey 08625-0837

Dear Mr. Gimello:

The Port Authority of New York and New Jersey (the "Port Authority") and The New
Jersey Commerce and Economic Growth Commission (formerly the New Jersey
Department of Commerce and Economic Development and hereinafter in this
agreement called the "Commission"), acting through its Office of Maritime
Resources entered into an agreement (the "Master Agreement") made as of
November 1, 1997, pursuant to which the Port Authority is providing up to $65
million for a program of projects related to the dredging and disposal of dredged
material. The New Jersey Department of Transportation ("NJDOT") has advised the
Port Authority that, pursuant to a Memorandum of Understanding between The
Commission and NJDOT executed on January 10, 2000, the Commission has
transferred all its rights and duties under the Master Agreement to NJDOT, and
NJDOT has agreed to assume all such rights and duties.

Section A (2)'of the Master Agreement provides that projects ("Program Projects") to
be funded under the Master Agreement include the projects identified in Exhibit "A"
to the Master Agreement and are also to include such other projects as the Port
Authority and the Commission may from time-to-time agree upon in writing.

I have attached to this letter, as Exhibit "L" to the Master Agreement, a project, which
the Port Authority and the NJDOT have recently agreed upon. This letter will
confirm that the additional project is a Program Project under the Master Agreement
and that all the provisions of the Master Agreement, including Section D entitled "No
Port Authority Liability" and Section E entitled "Indemnification; Insurance", shall
apply to such additional Program Projects.
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This letter agreement will become binding when it is fully executed in the spaces

provided below by both the Port Authority and NJDOT.

THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

Date: I_)'1_-0_ By -'---Emesto L,. Butch"_r

Chief Operating Officer

THE NEW JERSEY DEPARTMENT OF TRANSPORTATION

Date: q/if'/0-_ ]___-__
t -,Richard/'Gimeiio, E_ecutive Director

• . J

Office_ime Resources














































