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SUPERI OR COURT OF NEW JERSEY
LAW DI VI SI ON:  ESSEX COUNTY
DOCKET NGO L-9868-05

NEW JERSEY DEPARTMENT OF : HEARI NG ON PLAI NTI FFS'

ENVI RONMVENTAL PROTECTI QN, THE . FOR PARTI AL SUMVARY
COW SSI ONER OF THE NEW : JUDGVENT

JERSEY DEPARTNMENT OF
ENVI RONMENTAL PROTECTI QN, and
THE ADM NI STRATOR OF THE NEW
JERSEY SPI LL COVPENSATI ON
FUND,

Plaintiffs,

V.

OCCl DENTAL CHEM CAL

CORPORATI ON, TI ERRA

SCLUTI ONS, | NC., MAXUS ENERGY
CORPORATI ON, REPSOL YPF,

S A, YPF, S A, YPF

HOLDI NGS, INC., and CLH

HOLDI NGS, | NC.,

Def endant s.

BEFORE: THE HONORABLE SEBASTI AN P. LOVBARDI

TRANSCRI PT of the above-entitled proceedi ngs
as taken by and before LINDA M HOFFMANN, a Certified
Short hand Reporter and Notary Public of the State of
New Jersey, at the Essex County Historic Courthouse,
470 Martin Luther King, Jr. Boul evard, Newark, New
Jersey, on Friday, July 15, 2011, comencing at 9:32 in
the forenoon.

Job No. NJ342301

Veritext/NJ Reporting Company

800-227-8440 973-410-4040
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APPEARANCES

GORDON & GORDON, P.C.

BY: M CHAEL GORDON, ESQ
WAYNE GREENSTONE, ESQ

505 Morris Avenue

Springfield, New Jersey 07081

973-467-2400

www. | awgor don. com

Attorneys for the Plaintiffs

JACKSON, G LMOUR & DOBBS, P.C

BY: WLLIAM J. JACKSQN, ESQ
WLLIAM C. PETIT, ESQ

3900 Essex

Suite 700

Houst on, Texas 77027

713- 355- 5050

bj ackson@ gdpc. com

wpet it @ gdpc. com
Attorneys for the Plaintiffs

DRI NKER, BI DDLE & REATH, LLP
BY: THOVAS E. STARNES, ESQ
1500 K. Street, N W

Washi ngton, DC 20005-1209
202-230-5192

t honas. st arnes@lbr. com

and

DRI NKER BI DDLE & REATH, LLP
BY: ROSS A LEWN, ESQ
W LLIAM L. WARREN
105 Col |l ege Road East, P.QO. Box 627
Princeton, New Jersey 08542-0627
609- 716- 6603
ross. | ewi n@br.com
williamwarren@lbr.com
Attorneys for Defendant, Maxus Energy and Tierra
Sol uti ons
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APPEARANCES/ (continued):
ARCHER & GREI NER, P.C.
BY: ROBERT T. LEHVAN, ESQ
One Centenni al Square
Haddonfi el d, New Jersey 08033
856- 354- 3052
rl ehman@r cher |l aw. com
Attorneys for Defendant Cccidental

GABLE GOTWALS, ESCS.

BY: OLIVER S. HOMRD, ESQ
DAVI D BRYANT, ESQ
AMY FOGLEMAN, ESQ

1100 ONECXK Pl aza

100 West Fifth Street

Tul sa, Ckl ahoma 74103-4217

918-595- 4800

ohowar d@abl el aw. com

dbryant @abl el aw. com

af ogl eman@abl el aw. com

Attorneys for Defendant, Cccidental

KI RKLAND & ELLIS, LLP
BY: JAMES N. NOWACKI, P.C.
300 North LaSalle Street
Chicago, IL 60654
312-862- 2474
j ames. nowacki @i rkl and. com
and
GREENBAUM ROWE, SM TH & DAVI S LLP
BY: GREGG H. HI LZER ESQ
75 Livingston Avenue, Suite 301
Rosel and, New Jersey 07068- 3701
973-535- 1600
ghi | zer @r eenbauni aw. com
Attorneys for Defendant, Repsol/Ypf and Ypf

Page 3

Veritext/NJ Reporting Company

800-227-8440

973-410-4040



10

11
12

13

14

15

16
17

18
19
20
21
22
23
24
25

Page 4

APPEARANCES, continued
DAY PI TNEY, LLP
BY: CAMLLE V. OTERO, ESQ

W LLI AM HATFI ELD, ESQ
One Jefferson Road
Par si ppany, New Jersey 07054-2891
cot ero@laypi t ney. com
what f i el d. daypi t ney. com
Attorneys for Defendant, The Dial Corporation and
Ashl and, Inc., on behalf of itself and its wholly owned
subsi di ary Ashland International Hol dings, Inc.
COFFEY & ASSOCI ATES, P.C.
BY: RICHARD J. DEW.AND, ESQ
465 South Street
Morri stown, New Jersey 07960
973-539- 4500
rjdaoffeyl aw. com
For the Defendant Hasbrouck Heights
WOLFF & SAMSON
BY: LEE HENI G ELONA, ESQ
One Bol and Drive
West Orange, New Jersey 07052
973- 325- 1500
Lheni gel ona@wl f f sanson. com
Attorneys for 41 Defendant Liaison Parties and an
Associ at ed Subgroup

Al so attending: Hon. Marina Corodenus (Ret.)
Speci al Mast er
Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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(The proceedi ngs comrenced at 9:36 a. m)

THE COURT: Good norning. Al right.

First, | do know we have a court reporter.
"Il try to remenber if you need a break. Raise your
hand.

Secondly, as | usually say when we have a
nunber of parties that just the first tinme you speak,
we're still on sound recording as part of doing this,
that you state your nane and who you represent.

Wth that, the Court is ready to proceed
wth the Plaintiffs' notion for partial summary judgnent
as agai nst Qccidental and Maxus.

MR. JACKSON. Thank you, your Honor. Bil
Jackson here for the Plaintiffs.

This is the notion, your Honor, regarding
Ccci dental Chem cal Corporation and the
successor-by-nerger to D anond Al kali, D anond Shanrock,
D anond Shanr ock Chemi cals, Cccidental Electrochem cals,
and Cccidental, as you know.

The State is seeking a partial summary
j udgnent agai nst Occidental, and | will refer to
Qccidental as "OCC' for the remai nder of the argunent.

The predecessors, the D anond Al kali and
Di anond Shanrock Chemi cals Corporations | will refer to

collectively as "DSCC' for you, as they were in the

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P P P PP
aa A~ W N B O © 00 N O U b~ wWw N +—» O

Page 6

briefs.
This is a notion where the State is seeking
a declaration that OCCis |liable under the Spill Act for
di schar gi ng hazardous substances into the Passaic River.
As you know fromthe briefs, many of the
| ssues and factual disputes that were at issue in this
noti on have col |l apsed. Many of the factual disputes have

been agreed to in one way, shape, or form So at this

poi nt, your Honor, | believe that the | egal issues that
have -- will predom nate today's discussion, and the
deci sion before the Court will be one, generally

speaking, is OCC responsible for DSCC s liabilities as
t he successor-by- nerger?

And two, is OCC/DSCC |iable under the Spil
Act for discharging hazardous substances into the Passaic
Ri ver?

As we set forth in the briefs and all the
evi dence before the Court, obviously we believe the
answer to these questions is unequivocally yes.

THE COURT: Ckay. | will just stop you
there if you' re laying out the |egal issues.

Is it still -- as | understood the State's
position that you have joined on this notion for partial
summary judgnent as against Maxus in their capacity as

the all eged i ndemitor.

Veritext/NJ Reporting Company

800-227-8440 973-410-4040
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MR. JACKSON: To the extent of the
coll ateral estoppel piece only, your Honor. NMaxus was
actually the party that tried the Aetna litigation. And
so only as to the collateral estoppel piece of our notion
is Maxus part of that notion. So we are not seeking at
this nmonent a Spill Act liability finding agai nst Maxus
in this notion.

THE COURT: | think you've nentioned that
you may have a notion in the future. You still have a
cause of action as against Maxus that's not related to
their being indemitor, and that's just not before ne
t oday.

MR. JACKSON: That is correct, your Honor.

THE COURT: Al right.

MR. JACKSON: The response of OCC that goes
t hrough a | ot of corporate nmachinations and
reorgani zations, and the |ike, we believe, and previously
argued to your Honor that a |lot of those transactions and
| ssues m ght suggest that under a Ventron-like analysis
t hat Maxus woul d be akin to Vel scicol and would be |iable
as in any way responsible under the Spill Act for the
i nterest that they had in the hazardous substances and
the profits fromthem and the liKke.

We were convinced, and we had a 50- page

notion ready to go, as well, but there were enough fact

Veritext/NJ Reporting Company

800-227-8440 973-410-4040
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| ssues and enough di scovery that needed to be conducted
W th respect to Maxus, as OCC points out repeatedly, that
we didn't feel it appropriate to file that notion at this
time. W need discovery on Maxus as its in any way
responsible liability issues. So those issues we hope to
conduct a little bit of discovery. W hope to be back
before the Court at some point, either a trial or on
anot her summary judgnent as to those issues, but they are
not before you today.

THE COURT: Ckay. Thank you.

MR. JACKSON:. You're wel cone.

Before the Court now, and the notions that
have been filed, and all the summary judgnent evi dence
that is in, there is a nountain of evidence that DSCC
di scharged a variety of hazardous substances into the
Passaic River. |'mnot going to belabor the Court with
goi ng through the volum nous record, but fromtine to
time | amgoing to hit a few of the high spots for the
record.

Inits briefing and statenents of facts,
OCC has actually admtted and agreed to the fact that it
Is al so the successor to D anond Shanr ock Chemi cal s
Cor por ati on, DSCC.

These issues are now |l argely

uncontroverted; and therefore, as |I said, your Honor, |

Veritext/NJ Reporting Company

800-227-8440 973-410-4040
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think these are going to turn primarily on two issues of
| aw.

As to OCC s liability, by admtting that it
I s the successor-by-nerger to D anond Shanrock Chem cal s
Corporation, DSCC, the State's position is that is the
end of the factual inquiry. The lawis clear on this
I ssue under whatever |aw you want to apply. The
surviving entity shall be Iiable, quote unquote, for al
the obligations and liabilities of each of the
corporations so nmerged into it.

And so as we'll go through in just a
m nute, under the |aws of New Jersey, Del aware, or New
York, no matter how you want to ook at this, there is no
conflict of laws and no choice-of-law issue to be had
here because all the laws are the sane. |It's black
letter aw. Wen two conpani es nmerge together, the
surviving entity is responsible for the liabilities of
both in the past, part of the privilege -- corporate | aw
of having the privilege of personages and the fiction
that is maintained with corporate formalities.

Thus, in the notion before the Court now,
the real issue is can a corporation relieve itself of
those liabilities to a third-party by transferring them
to a subsidiary, affiliate, or to anyone el se, as

Qcci dental has contested in its response to our notion.

Veritext/NJ Reporting Company

800-227-8440 973-410-4040
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that OCC was, you know, originally sone other conpanies,
but you know, Oxy D anond Al kali Corporation, eventually
t he successor is OCC

Now, argunents of the parties.

The first argunent is that -- and I']
state now on the record, the State brought two argunents
in seeking Spill Act liability as against Cccidental and
they make all egations, they did in the pleadings, didn't
say today, that Maxus should al so be determ ned to have
Spill Act liability based upon their status as an
I ndemmi t or .

Now, I do think the State coul d probably
make out an argunent that they were a third-party
beneficiary at the tine of the contract concerning the
sal e and i ndemmification because, admttedly, both
parties that we have, you know, Maxus and OCC, they were
aware at that time and they did discuss, and they did
i ncorporate, and they did determ ne under certain
sections where any liability for the Lister site would
be. So | think it can be said that they have sone
third-party beneficiary interest, but it's this Court's
determ nation that | wll decide the issue as to whether
as noved for by OCC, as whether to determ ne that there
I's indemification by Maxus for all the obligations or

all the damages cl ai ned that can be, you know, proven to

800-227-8440

Veritext/NJ Reporting Company
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SUPERI OR COURT OF NEW JERSEY
LAW DI VI SI ON: ESSEX COUNTY
DOCKET NO:. L-9868-05

NEW JERSEY DEPARTMENT OF
ENVI RONMENTAL PROTECTI ON, THE
COVWM SSI ONER OF THE NEW
JERSEY DEPARTMENT OF
ENVI RONMENTAL PROTECTI ON, and
THE ADM NI STRATOR OF THE NEW
JERSEY SPI LL COMPENSATI ON
FUND,

Plaintiffs,

TRANSCRI PT OF
V. . PROCEEDI NGS

OCClI DENTAL CHEM CAL

CORPORATI ON, TI ERRA

SOLUTI ONS, | NC., MAXUS ENERGY
CORPORATI ON, REPSOL YPF,

S.A., YPF, S. A, YPF

HOLDI NGS, INC., and CLH

HOLDI NGS, | NC. ,

Def endant s.

BEFORE: THE HONORABLE SEBASTI AN P. LOVBARDI

TRANSCRI PT of the above-entitl ed
proceedi ng as taken by and before CAROL ANN SHEPARD,
a Certified Shorthand Reporter of the State of New
Jersey, held at the Essex County Historic
Court house, 470 Martin Luther King, Jr. Boul evard,
Newar k, New Jersey, on Tuesday, July 19, 2011,
comencing at 1:55 in the afternoon.

Job No. NJ343643

800-227-8440

Veritext/NJ Reporting Company
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APPEARANCES:

GORDON & GORDON, P.C.

BY: M CHAEL GORDON, ESQ.

WAYNE GREENSTONE, ESQ.

505 Morris Avenue
Springfield, New Jersey 07081
973-467-2400

www. | awgor don. com

Attorneys for the Plaintiffs

JACKSON, GI LMOUR & DOBBS, P.C.
BY: WLLIAM J. JACKSON, ESQ.
3900 Essex

Suite 700

Houston, Texas 77027
713-355-5050

bj ackson@ gdpc. com

Attorneys for the Plaintiffs
(Appearing Tel ephonically)

DRI NKER, BI DDLE & REATH, LLP
BY: THOMAS E. STARNES, ESQ.
1500 K. Street, N W
Washi ngton, DC 20005-1209
202-230-5192
t homas. st arnes@br. com

-and-
DRI NKER Bl DDLE & REATH, LLP
BY: ROSS A. LEW N, ESQ.

W LLI AM L. WARREN
105 Col |l ege Road East, P.O. Box 627
Princeton, New Jersey 08542-0627
609-716-6603
ross. | ewi n@br.com
williamwarren@br.com

Attorneys for Defendant, Maxus Energy and Tierra

Sol uti ons

ARCHER & GREI NER, P.C.

BY: ROBERT T. LEHMAN, ESQ. (Telephonically)
LI NDSAY A. WAGNER, ESQ.

One Centenni al Square

Haddonfi el d, New Jersey 08033

856-354- 3052

rl ehman@ar cherl aw. com

Attorneys for Defendant Occi dent al
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APPEARANCES (continued):
KI RKLAND & ELLIS, LLP

BY: JAMES N. NOWACKI, ESQ.

300 North LaSalle Street

Chicago, IL 60654

312-862-2474

j ames. nowacki @i r kl and. com
Attorneys for Defendant Repsol YPF
COFFEY & ASSOCI ATES, P.C.

BY: RI CHARD J. DEWLAND, ESQ.

465 South Street

Morri stown, New Jersey 07960
973-539-4500

rpdaoffeylaw.com

For the Defendant Hasbrouck Hei ghts
WEI NER, LESNI AK, LLP

BY: JULI A DONOHUE, ESQ.

629 Parsippany Road

Par si ppany, New Jersey 07054
973-403-1100

j donohue@wvei ner| esni ak. com
Attorneys for Defendants Linden Rosell e Sewerage
Aut hority and Rahway Vall ey Sewerage Authority

SCARI NCI & HOLLENBECK, LLC

BY: JOHN M SCAGNELLI, ESQ.

1100 Vall ey Brook Avenue

P.O. Box 790

Lyndhurst, New Jersey 07071-0790
201-896-4100

j scagnel li @jl egalink.com

Li ai son Counsel for Defendant Municipalities

Veritext/NJ Reporting Company

800-227-8440 973-410-4040
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THE COURT: Good afternoon. Everybody
be seated.

A VO CE: (Good afternoon. We have
three parties on the line. W have Robert Lehman,
we have W I Iliam Jackson, and W IIliam Mati ke
(phonetic.)

THE COURT: All right. As long as you
can hear, we are going to proceed.

Let nme ask counsel who is present, is
t here any basis for you to put your appearances on
the record in regard to ny rendering the rest of ny
deci sion concerning the State's notions?

MR. LEWN: No, your Honor.

THE COURT: Very good then.

When we adjourned on Friday, | had
rendered nmy decision regarding Spill Act liability,
and the next issue that is raised is the Plaintiff
argues that, as a result of the 1986 Share Purchase
Agreenent by the successor to OCC of DSCC, as the
direct |egal successor, that they are then
consi dered under the |law as |liable as a discharger
under the Spill Act.

Now, the opposition by OCC is that
presently this nmotion is premature, because they

have devel oped a theory in which they still, you

800-227-8440

Veritext/NJ Reporting Company

973-410-4040
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know, proffer they need additional discovery that
the de facto successor of DSCC |liabilities for the
Lister site is actually Maxus. And, admttedly,

t hey put on the record that they, for the |ast 25
years, have not realized that; but, at this point
now with the discovery in this case, they have such
a theory. And, in essence, they ask that the Court
not decide that OCC is the | egal successor of DSCC
who -- it is not in dispute that DSCC was the | egal
successor to -- let me -- | may not have the nanmes
correct here, but it is the reorganization that

i nvol ved the Di anond Shanr ock Corporation in

Sept enmber ' 67, who was the successor to Di anond

Al kal i Corporation during the period, you know, from
-- the period of discharge that nobody is arguing

t oday exact dates, from'51 to '69, that the Di anond
Shanr ock Corporation created a reorgani zati on
wherein, in doing so, liabilities were noved to

di fferent wholly-owned subsidiaries of the new

Di ampbnd Shanr ock, which had been the Di anond

Shanr ock Cor poration, which then became Maxus. And
by doing so, at the time that DSCC did become, under
our |law, the | egal successor to the old Di anond
Shanr ock Corporation, or the corporation at the tine

that the liabilities of the Lister site is alleged

Veritext/NJ Reporting Company

800-227-8440 973-410-4040
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that the discharge occurred then, that Di anond
Shanr ock Corporation by the reorgani zati on noved the
| iabilities around, and the present theory is that
they noved it to DS corporate, and then DS
corporate, at sone point, there was a merger back
wi t h Di anond Shanr ock Corporation, which is Maxus.
And this occurred before DSCC was, you know, merged
into the OCC entities, and ultimately to OCC, which
I's not in dispute.

And al t hough there are factual
di sputes, and the State pointed out what they say
was placing the liabilities of the Lister site at DS
corporate could not be, because if you read those
papers, corporate assets and liabilities, the
liabilities only fell under corporate assets, and,
at the time, the Lister liabilities, there were no
assets, so they couldn't have done it by that, you
know, reorganization, or by transferring it.

Essentially, also, | would point out
that | was given, you know, the nine pages show ng
what was the reorgani zati on that occurred over the
years when the old Di anond Shanrock decided to
reorgani ze and create its own parent, etcetera, as
pl aced on the record, that by page 9, the proffer
put forth that actually the Di anond Shanrock, which

800-227-8440

Veritext/NJ Reporting Company
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I's now Maxus, was incorporated as the successor to
DSC 1, which was the original Dianond Shanrock

Cor poration, and then proceeded to have DSCC be the
| egal successor, and then all the stock being bought
and the certificates of incorporation from-- that
had been fromthe original old Dianond Shanrock did
go to the OCC.

So accepting those kind of proffers,
that this Court could -- and it was asked that this
Court could equitably determ ne that Maxus
presently, by its own -- by the reorganization
started with Di anond Shanrock, the original Di anond
Shanr ock, old Di anond Shanrock, results in Maxus
having the liability and not OCC being the direct
| egal successor with the certificates of
I ncorporation. And, under our |aw, which is not
chal l enged by OCC, they are the |egal successor.
They want the Court to say that | could possibly
concl ude that Maxus has liability under sone
equi tabl e principles because of their reorganization
and how they placed their liabilities; and, as a
result, this Court would be able to hold that, under
t hese unusual circunmstances, DSCC, although the
direct |egal successor, should be found to be the

direct |legal successor absent the liabilities of

800-227-8440

Veritext/NJ Reporting Company
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t he, you know, predecessor corporation and DSCC.

They don't cite any particular |aw as
to making the finding that it would result in no
liability, no legal liability; and they admt t hat
Is how it was set up.

Under st andi ng those argunments, it is
for this Court to determ ne whether there is a basis
whet her or not liability is established because of
t he reorgani zati on as agai nst Maxus, that this Court
should refrain from deciding, which is unchall enged
Hor nbook | aw, that based on assum ng all the stock
and the Certificate of Incorporation, OCCis the
| egal successor of DSCC, which was the |egal
successor of old Di anond Shanrock.

Now, there were some interimtransfers,
but that is really what the Court is being
present ed.

| think that, although there may be a
basis, on a de facto grounds or otherw se, to hold
liability for Maxus, and really you woul d be hol ding
liability for the original old Dianond Shanrock, who
is alleged to have been the polluter that is at
Issue in this case, |liable, | see no basis on which
to -- on an innocent third-party, to find that the

State cannot rely on and hold OCC as the direct

800-227-8440

Veritext/NJ Reporting Company
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| egal successor.

Essentially, it is saying that you're
direct |egal successor to DSCC and old Di anond
Shanr ock, but because of actions by those
corporations of placing liability somewhere el se,
you shoul dn't be considered direct |egal successor.

| think it is and does apply the sane
reasoni ng that was expressed, albeit in regard to
de facto successor corporations, because of buying
assets and the product line, and | think that the
reasoni ng of Nieves vs. Bruno Sherman Cor porati on,
86 N.J. 361 (1981), where they found that you could
have nore than one corporate successor under the
t heory of, if you buy the assets and have the
product line, it is appropriate that -- and if the
original corporation has no assets because they sold
everything, that you could have anyone -- you could
have nore than one successor be responsible, but not
that the Plaintiff would have to prove that -- you
know, who was the successor if they were talking
about only one successor. They certainly left it
open that whether it is the |ast successor or sone
successor that canme in line.

Here the theory is that what happened

bef ore DSCC became the |egal successor, which is not

800-227-8440

Veritext/NJ Reporting Company
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chal | enged under our | aw except for saying that,
well, they are the | ead successor, but not all
liabilities because of the machinations of the
reorgani zation, that there could be a finding that
someone who was an earlier successor, whether the
ori ginal corporation and one of its wholly-own
created subsidiaries, or, you know, the new Di anond
Shanr ock that becane Maxus, if they kept the
liability, bought them back fromthe successor, or
what ever they did, that you nmay have anot her
successor in the line with OCC being the | ast
successor.

So | think that the reasoning in Nieves
is that you still may have liability by people in
the chain of how a corporate succession went, and
not that the |l ast person won't be responsible
because you find sonebody else in Iine before there
was OCC as the | egal successor of DSCC, or if DSCC,
you know, as the |egal successor, didn't have al
the liabilities because of the reorgani zati on, which
started with Di anond Shanrock, the old Di anond
Shanr ock Corporation, that you can have internedi ate
successors and not just the last successor. And |
think that is the situation that has been proffered

her e.
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And, you know, that rationale in
Ni eves, that a corporation can't pass its
liabilities to another corporation, and, you know,
If they do, it still means anybody else in the |ine
coul d al so be.

So | don't see any basis under the | aw
to determ ne that, even if OCC, or the State who
says it is still premature, they need discovery,

t hey have other theories against Maxus, that even if
It was proven that -- under any theory, that Maxus
becanme responsi ble or a successor at sonme point in
time before there was the | egal successor of DSCC
and OCC, they may very well stand in the |line, and
the Court would deal with the issue as to whether
there is nore than one successor. But not to just
-- | see no basis under the law to reach the
conclusion that this Court should just vitiate the

| ast successor, |egal successor, because of what was
done by sone internediaries before they becanme the

| egal successor.

Now, | absolutely accept by OCC t hat
the fact for 25 years, and it is in the record, that
at various times OCC has stated, you know, or
certified or made court statenents, etcetera, that

they are the |egal successor, and, you know, they
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