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PROCEDURAL STATEMENT

Diamond Shamrock Chemicals Company ("Diamond Shamrock™
or "Diamond”) filed suit in September of 1984, seeking insurance
coverage for claims relating to 1) contamination of its former
manufacturing site at Lister Avenue in Newark, New Jersey ("Newark
dioxin claims™), and 2) the Agent Orange class settlement ("Agent
Orange claims®™). Pa 2356. This joint brief of defendants, like
Diamond's brief, addresses the issues raised by these claims in two
essentially independent parts. In addition to the issues raised by
Diamond's challenge to the evidentiary rulings and the final decision
and judgment of the trial court, certain defendants have cross-appealed
from the coun’s rulings on pretrial motions.! These motions are
described below.

Certain excess insurers moved for summary judgment declaring
that the "batch clause” provision in the insurance contracts establishes
133 occurrences, i.e., the number of lots of Agent Orange undisputedly
sold to the govemment. Finding material fact issues, the trial court
denied these motions by Order dated August 4, 1987. Da 68S.

On October 2, 1987, the trial court held that New York law
governed the application of the insurance policies to the Agent Orange
claims because of the substantial nexus between the contracts and New
York. Pa501-02. The trial court nevertheless held that New Jersey
law controlled the application of these same contracts to the Newark
dioxin claims. Pa497. The trial court also denied most defendants an
opportunity to present evidence at trial on whether the Agent Orange
claims were uncovered losses under language excluding damage or
injury incident to war, granting plaintiff's summary judgment motion
on this defense. Pa 527,

1

In accordance with the special civil appeals scheduling order entered in this
case, Addendum A indicates the extent to which particulsr defendants join in one
or more of the points argued in this joint brief.
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Defendanis later moved for summary judgment on the Agent
Orange claims because Diamond concededly could not present prooi of
injury as required under the policies. Defendants also moved for
summary judgment declaring that environmental response costs do not
constitute “property damage” under the insurance contracts. The trial
courn denied these motions and granted Diamond's cross-motion by
Order dated February 4, 1988. Da 1057-61.
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PART I: NEWARK DIOXIN CLAIMS

ﬁ_f,: ,"r- Pt & .

PRELIMINARY STATEMENT

33

ST
20T

£

ARer a twenly day nonjury trial, the Superior Court, Stanton,
A.J.S.C, concluded that for cighteen years Diamond Shamrock
mmmmlymmwypummﬁn
the land, and the water on and around the chemical plant on Lister
Avenue in Newark. Diamond poliuted, the court found, because
mleasinginwminmﬂnenvimmmlmﬂmmodifymgits
processes or maimaining its equipment, Pa 16-19, and because
Diamond thought it could get away scot-free. Pa 15-16, 40-41.

XTI
7 Pk A I

Diamond may not have acted out of any affirmative, malevolent
desire to hanm the environment. But Diamond knew it was polluting.
As the trial coun held,

Diamond did know the nature of the chemicals it was

handling, it did know that they were being

continuously discharged into the environment, and it
- did know that they were doing at least some harm.

Pa40. Diamond also knew that its pollution was illegal:

Diamond unequivocally knew that at least some of
this contaminating activity violated the then existing
statutory prohibitions against discharges into the
Passaic River. It also should have known that much
of its activity violated common law rules against
nuisance, although litigation to enforce common law
nuisance rules did not prove to be an effective way 1o
protect the environment.

P2 40. 'ﬂleonlyﬂiingDiamonddidnoth:owwasmatevenmally
society would hold it accountable. Pa 40,

Theseﬁlldingsoffactmsumaml.inmﬁthemselves,w
support the judgment below. No general liability policy, whether
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written on an “occurrence” of an "accident” basis, with or without a
poﬂuﬁmexdusimupmmmmmdagﬁnstﬂ:legﬂm
of property damage or bodily injury that the insured expected or
intended to result from its intentional acts. Pa41. Diamond itseif does
not dispute this fundamental conclusion of law.

Towmmiummmmmmm
the trial coust’s finding of fact that Diamond deliberately discharged
into the environment material it knew to be harmful is "'so wholly
i as 10 result in a denial of justice . . . ." Rova Farms
Resort, Inc. v. Investors Ins. Co., 65 N.J. 474, 483-84 (1974)
(quoting Greenfield v. Dusseault, 60 N.J. Super. 436, 444 (App.
Div.), aff'd. 33 N.J. 78 (1960)). To satisfy that burden, which
Diamond's bricf never even acknowledges, Diamond would have to
demonstrate that the trial court’s conclusion could not “‘reasonably
have been reached on sufficient credible evidence present in the
record,’ considering 'the proofs as a whole,' with due regard 0 the
opportunity of the onc who heard the witnesses to judge of their
credibility.” Close v. Kurdulak Bres., 44 N.J. 589, 599 (1965)
(quoting State v. Johnson, 42 N.J. 146, 162 (1964)). See also
Bonnco Petrol, Inc. v. Epstein, 115 N.J. 599, 607 (1989). Diamond
fails to bear its burden on appeal.

To the extent that Diamond attacks the basis for the court's
finding of fact, it does so only by calling this Court's anention to
snippets of self-serving testimony, not 10 "the proofs as a whole.”
Close v. Kordulak Bros., supra, 44 N.J. at $99.2 Diamond also
deliberately distonts both the record of the proceedings below and the
opinion of the trial court.

Diamond's stratagems are transparently disingenuous.
Diamond suggests, for cxample, that pique caused Judge Stanton

2 Dismond's Appendix contains excerpts of trial testimony totalling only 152
pages. The wisl transcript consists of 3,944 pages. At most, Diamond's
discussion '” of the evidence before the trial court establishes that there was & triable
issue of fact.
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erroncously to deny it coverage for damage caused by an explosion at
the Lister Avenue plant, an incident for which Diamond claims
coverage is unquestionable. Pb 4-5, 48-49. Diamond fails to inform
this Court, however, that it argued below that the 1960 explosion did
not causc damage and that all oi ihe Newark dioxin claims were caused
by a single occurrence, i.¢., the introduction and migration of dioxin in
the soil, air, and water at or adjacent to 80 Lister Avenuve. Da 715.
Similarly, Diamond does not tell this Court that in support of that
position, Diamond elicited and presented to the trial court deposition
testimony from its former plant manager that the fire that accompanied
the 1960 explosion instantaneously consumed any dioxin that might
have escaped. Da 644-45.3 Diamond simply failed 1o prove that the
1960 explosion caused any covered property damage.® Diamond's
claim that the trial court’s denial of coverage tumed New Jersey law
"on its head”, Pb 48, more appropriately describes Diamond's
argument, which tries to tumn on its head the case Diamond presented to
the trial court.

Faced with the failure of the record to support its attack on the
decision below, Diamond seeks refuge in public policy. Diamond
claims that if it cannot transfer o its insurers the costs that it previously
transferred to society at large by appropriating the environment for its
own profit-making purposes, municipalities and taxpayers throughout
New Jerscy will suffer.5 Defendants believe that this claim has been
thoroughly and adequately addressed in the brief of amicus curiae

3 The same employee presented similar testimony at tial. Da 1476.

4 Dimmud.lihlnyinnled.bemthcbudmofuublishingnmuismof
mnddmngemsdbymwcﬂuumwmwiuchﬁnmm
policies. Hartford Accident & Indemnity Co. v. Aema Life & Casualty Ins. Co.,

98 N.J. 18, 26 (1984); Williams v. Bituminous Casualty Corp., 51 N.J. 146, 151
(1968),

5 Diammd.ofcome,hmummieipdity;ilh-mmimnmnnwidm
mhdeddeﬁhuulyhmdtbmvhmmhcmeilmﬂmﬁemmy

if it did so. Public entities, presumably, display a greater sense of their
obligation (0 act as stewards for the future,

NJDEP00002842
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Insurance Environmental Litigation Association ("IELA Br.”). More
importantly, defendants submit that Diamond's emotional arguments
have no place in this appeal. Broadweil Realty Services, inc.v. The
Fidelity & Casualty Ins. Co., 218 N.J. Super. 516, 523 (App. Div.
1987). As the Court said in Broadwell, id. a1 523,

Whatever the relative merits of the competing public
policisiduniﬁedmdadvumdbyﬂnpmi&s.we
perceivemlcgalpﬁnciplclhatwuﬂdpemilusw
circumvent what the contract says. . .. Our role is
merely 10 interpret the language of the insurance
contract.

~The language of the insurance contract” applied to the facts found by
the trial court on the basis of “'credible evidence present in the record,’
considering 'the proofs as a whole,™ Close v. Kordulak Bros., supra,
44 N.J. at 599, requires that the judgment below be affirmed.

STATEMENT OF THE FACTS

1. THE POLLUTION AT LISTER AVENUE

A. The Lister Avenue Site Is Contaminated By A Large
Number Of Toxic Chemicals, The Presence Of Which
R . R tial Action.

From the time that it acquired the Lister Avenue facility in 1951
until the plant ceased operations in 1969, Diamond manufactured a
variety of herbicides, pesticides and miticides, including DDT,
chloride, 2,4-D, 2.4,5-T, chlorophenol, chlorine, caustic soda,
hydrochloric acid, sulfuric acid, dichlorophenol and methanol. Da
470-71, 1114-15, 1164. All of these substances were considered
ecomnﬁaﬂyvaluabl’ebecmue,appliedpmﬂy.:heykmwgewd
organisms -- their utility lics in their toxicity. Da 1116-20.

Diamond’s deliberate discharge during the manufacture of
thesepmduetscausedmesitetobecomamhawdbyanemmdinary
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range of highly toxic chemicals. Literally dozens of EPA "priority
pollutanis™ have been found on the site at action levels. The soil

samples taken on the site disclosed contamination by toluene, xylenes,
chlorobenzene, DDT, DDD, 24,5-T, 2.4-D, hexachlorobenezene and
dioxin. Ground ‘water samples produced similar results. See Pa 1116-

18, Pa 1267-97. Deputy Commissioner Catania of the Department of
Environmental Protection testified that even if there had been no diozin
on the site, the presence of the herbicides, pesticides, and PCBs would
have required that the site be cleaned up. Da 1153-54, 1156-57, 1159-

62. The Administrative Consent Order that Diamond signed requires
cleanup of all of these substances. Da 1153.

B. Diamond Routinely And Deliberately Discharged A Large
Variety Of Waste Chemicals Into The Lister Avenue
Environment,

Diamond does not seriously contest the trial court’s extensive
findings that for the entire time it operated the Lister Aveaue plant,
Diamond intentionally discharged waste chemicals into the Passaic
River with full knowledge that its actions were illegal.” Pa 15-17 -
Diamond does, however, challenge the trial court's conclusion that its
aisrude toward discharges into the air and ground at Lister Avenne was
equally cavalier. Diamond's objections are frivolous.

‘The trial court found that

6 As the trial court explained, "An action level is a quantity large enough to make
remedistion efforts mandatory.” Pa 17-18.

7 Dismond attempts to minimize its discharges (o the river by asserting that its
use of an alarm sysiem to allow illegal discharges to be stopped before state
inspectors could observe them ceased in 1956. Pb 5 n.3, In fact, however, the
evidence shows that the Diamond plant manager sook steps in 1956 to make the
alam system even more effective, and that its wee continned well afier thay time:
Da 383, 1466-69. The evidence also shows that corporate management knew of

mplmmﬁ:mofmdmmmmwnkgﬂmwm
river. Da 1469-70.
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{hjousekeeping at the Newark piant ranged from
inadequate to poor throughout the entire period of its
operation by Diamond. -The conduct of processing
operations was frequently sloppy. Spills of liquid
and solid chemical products and wastes were literally
continuous during cvery day of the plant’s operation.
Some pipes were always leaking.

[Firom 1951 to 1969 Diamond had a mindset and a
method of conducting manufacturing operations -
which were destructive of the land, air and water
resources of the environment.

Pa 17-18. The only valid criticism of these conclusions that the record
permils is that they are vastly understated. The record establishes that
throughout Diamond's operation of the plant, the facility at Lister
Avenue literally cozed or gushed contaminants from almost every

possible point.

From Diamond’s acquisition of Lister Avenue in 1951 to 1960,
" Diaraond routinely vented TCP, 2,4-D, 2,4,5-T and esier directly to the
atmosphere. Following the rebuilding in 1960, Diamond continued to
vent portions of its TCP production process directly to the atmosphere.
Da 471-72, 474-75, 1137-38, 1198-99, 1434-35, 1477. Diamond's
manager of scientific services, James Worthington, conceded that
pollutants including but not limited to dioxin entered the environment
through this routine process of atmospheric venting. Da 556-57.

As the trial court observed, leaks and spills were a routine
occurrence within the plant buildings. Dangerous chemicals leaked
from pipes, sumps, storage tanks, filters, valves, taps, centrifuges and
drums. Pa 2259-60; Da 1147-50, 1176, 1241-48, 1437-39, 1445,
1448-50, 1458-61, 1478-79. When a pipe developed a leak during the
processing of a chemical batch, the pipe would be repaired with tape in
order to maintain the process. When these repairs did not stop the
leaking, Diamond merely roped the area off so no one would walk by
it. Da 1253. Indeed, Diamond routinely issued rubber raincoats and
rubbers to plant visitors to protect their clothing against the ever present
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noxious chemicals on the floors and in the atmosphere inside the plant.
1077-78, 1081. Employees tracked acid from the working areas into
their own locker rooms. Da 1439-40. The materials released into the
plants were so corrosive and powerful that the cement floors had to be
reconstructed each year. Pa 39-408

Diamond attempis 10 convince this Court that the soil
contamination for which it is responsible at Lister Avenue resulted
solely from leakage of minute amounts of dioxin to the soil "through
cracks in the floors of the process buildings, concrete sumps and the
industrial sewer. . .." Pb 11.9 Ironically, however, the report of its

8 Dismond objects 1o the following statement made by the trisl court about
replacement of the floors a2 Lister Avenue:

Floors were replaced 3o that people could walk witheut falling
and hand trucks could be wheeled where needed, but nothing
was done to mitigate the poliuting effect the spills and leaks
had upon the physical environment.

Pa 40. Diamond contends that thir siatement, which it reads as saying "thal the
oaly purpose for the repair or replacement of floors was to permil ease of
movement”, is contradicted by record testimony that the regular replacement of
corroded floors was “plainly . . . to preserve the ability of the floors to contain
spills and leaks.” Pb 40 n.27. The record, however, contains credible testimony
that the chemicals routinely spilled onto the concrete surfaces so badly corroded
those surfaces that movement over them became difficult or impossible. Da $34,
1437-38, 1454. Moreover, the appendix materials cited by Diamond in suppornt
of its contention simply establish that during one of the floor resurfacings,
Mﬁwwanﬂmmuﬂdumofwohﬁm;uﬂmhmum
drainage trenches. The purpose of these modifications was to allow the toxic
chemicals on the floor 0 be washed into drainage ditches that ran directly to the
river. Pa 2325-26. Diamond spparently even now fails to understand that
washing chemicals directly into the Passaic River was doing "nothing . . .
mitigate the polluting cffect the spills and leaks had upon ihe physical
environment.” Pa 40.

9 Diamond's effort to focus the Coust's sttention solely on dioxin contamination,
as opposed 10 conismination by DDT and other pesticides a3 well as the wide
tange of additional priority poliutants found on the siwe, see pp- 6-7, supra,
mwhmof-smmmwum'mrw
Mkhﬁn;fandmmmmmmmofpﬂicwmmﬂw
eﬂemofﬂ:emmofdioxinhmmﬁomdmmhabﬂlim.evm
though dioxin's harmfulness 1o humans is open 10 question. See,e8., P09, 11.

(footmote continued)
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expert to which Diamond refers in support of this claim states as
follows:

Most of the plant's process facilities were susceptible
to accidental releases through various piping
connections, valves, pump seals, cleanouts, sampling
ports, and relief valves. The effect of these spills was
to spread chemical components onto the floors of
buildings, or onio the adjacent ground, and in drains,
sumps, and sewers.

Pa 1530 (emphasis added). This statement alone would be sufficient to
support the trial court's finding that

During that entire period {1951 o 1969), there were
also constant spills and leaks onto the factory floors
and the ontdoor ground surfaces of the Newark plant.

Pa 39 (emphasis added).

Although the “action level” for dioxin is one pest per billion, the levels of dioxin
found at Lister Avenue ranged as high as 19,500 pasns per billion. Ps 1272.
Dimondhnewlhatiumsmmninednmkmamiﬂevmhefouh
knew that material was dioxin, see pp. 13-13, infra. Diamond had the capacity to
measure dioxin at that level of concentration &t least by the early 1960s. Da
1187-89. Itdmhldlhebaowledgcmmelhe&othmloﬁumﬂ
its waste below that level but chose not to do 3o for econamic reasons. Dal,3,
216-21. Other manufacturers, of which Diamoud was aware, modified their
mmmehﬁmmmﬂym&thhﬁmuedyuhm
1950s. Da 1, 216-17. -
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Diamond's expert does not stand alone. The record is replete
with testimony that Diamond continuously and knowingly discharged
toxic chemicals of all sorts directly onto the ground.10 Chemicals
routinely spilled onto the ground during the manufacturing process, Da
1481-83, or were washed onto the ground when equipment was
cleaned. Da 1204. Leaks from the west side of the process building
and material released from pipes, sumps, catch basins and storage
tanks went directly into the ground. Da 1194-96, 1450-1455.
Chemical storage tanks and railroad cars used to ship products were
periodically washed out, transferring the residues from their containers
to the ground. Da 1141-43, 1172, 1439-46, 1475-76, 1478-79.11

10 Hiding behind word games, Diamond seeks credit for the fact that "[t}he
Superior Count did not find and there is no evidence that chemicals were
intentionally disposed of on the plant site by Diamond.” Pb 13. Diamond
apparently means by this siatement that there was no finding and no evidence that
Diamond established a designated waste disposal area on site. See Pb 12. That
statement is true. When Diamond sccumulated wasis chemicals in contsiners, it
removed any identifying signs from the containers and sent the toxic wastes off

wbedispuddupmofinmdinyygnhge. .Dal.S’l-SB. 1140, 1192, 1241-

42, 124748, 1442-1444. Ir one particululy egregious incident, Dismond placed
dioxin filters in unmarked drums and disposed of them with the plam's routine
garbage despite & memorandum that referred to dioxin and related compounds as
"obnoxious organics” and siated: "The entire filter operstion will be handled a3 if
radioactive and the residue bumed in cur stack.” Da 157-58, 576, 1181-82.

11 Anthar Scoreman, one of Dim: formex employees,.testified as follows
about voutine and regular releases into the environment of molton hot TCB (a
highly corrosive chemical) which Dismond received in railroad tank cars.

They had the top of the railroad car open, and it used to snow
out of the railroad car. And they used 1o put & tarp or
something to keep it down from going all over the place
because you have to vent it when if's under heat.

Q. What would happen to you if you came in contact with
that material?

A. You'd be burat
Now.mdmoevuﬁnuwbmﬂmmnuiﬂw
this tarp that was over it?

(footnote continued)
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Miscellaneous leaks, discharges of DDT to clear pipes, breaks,
ruptures of drums, tracking of debris by employees were common and
contributed to the contamination of the soil.12 Da 1149-50, 1183,
1200-06, 1431, 1462. These sources of ground contamination were
obvious, and there were always signs of materials on the ground about
the plant. Da 1243. Senior plant personnel understood full well that
meoperaﬁmsofmeplmcamedpolluﬁmofﬂleson. Da 1492.

In light of the record below, Diamond’s claim now that it did
not know at the time that its activitics routinely fouled the land is
literally incredible. The trial court properly refused to believe
Diamond's story.

A. Tt was all over, it was on top, on the railroad car, and
we used 10 have to go there and shovel it up from the
ground. When it would come down, so much would be
on the ground. We used to shovel it up and take it into
the new building where the autoclaves was. They had a
stmagemnk.mdweusedmuteituponthelhh'd
floor and dump it in the ank.”

Da 1462.

12 Diamond’s expert testified that one source of contamination of the soil by
dioxin was river flooding. Da 1202-03; Pa 1530. This testimony demolishes
Diamond’s claim that

{tiheze is no showing that any of Diamond's discharges to the
River had anything to do with the soil and ground water
contamination for which Diamond secks coverage in this suit.

Pb 5. Even if Dinmond's insppropriately narrow view of the underlying
envirommental action were correct, ifs expert’s own testimony would support the
trisl court’s consideration of Diamond's deliberate and knowingly illegal
poliution of the river in determining whether Diamond should be considered 1o

have expected or intended the environmental harm at issue in the undeslying
claims.
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C.. Diamond Knew That The Substances That It Was
Discharging To The Environment Were Hammful,

As defendants have previously explained, Diamond used the
Lister Avenue plant to manufacture herbicides, pesticides and
miticides.!3 Diamond’s phenoxy herbicides, such as Agent Orange,
were especially potent, a fact well-known to Diamond. Pa 1116-17,
1171. For that reason, their labels wamed users that skin contact with
the products should be avoided and thae improper introduction of the
products into the environment could have harmful consequences. Da
476-78. Diamond's senior plant personnel knew that the discharges
were dangerous. Da 1463-64, 1484,

In the early 1950s, Diamond knew that something in the
chemical residues it allowed to slosh around at Lister Avenue was a

13 Diamond points out that it stopped manufacturing DDT before the long term
cnvironmental consequences of use of that pesticide became generally kmown. Pb
12 & n. 5. Based on this fact, Diamond argues that it did not know and had no
reason to know that its release of DDT into the water and ground at Lister Avenue
would cause environmental damage. What is at stake here, however, is not
Diamond's belief as to the safety of DDT as properly applied. The DDT discharges
at issue here were uncontrolled and undiluted releases of DDT and related acids
directly to the Passaic River and 1o the ground of the Lister Avenue plant. Da
1240, 1429-30, 1432. At times, so much DDT was released to the tiver that the
DDT olidifted into "mountains”, described by one former employee as “like an
ant hill, one of these huge ant hills you see in Africa™ Da 1433. Diamond sent
cmployees out at night to “chop {the DDT] out and put the chunks into old
cardboard dvums,” id., so the "mountsins” would not risc above the surface at low
tide, thus alerting passing boats to Diamond Shamrock's disposal practices. Da
1249-50, 1432-33. Similarly, the DDT steamed out of pipes on the plant grounds
would occasionally solidify in quantities large enough to be shoveled up and
placed into anonymous contsiners for disposal with routine plant garbage. If
there were any doubt that Diamord understood that release of DDT to the
environment in this manner wes harmful, the trial court would have been fully
justified in inferring that knowledge based solely on the evidence of Diamond’s
furtive disposal efforts.

NJDEP00002850
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potent chloracnegen. 14 Although the particular causative agent had not
been identified, by the cnd of 1958 Diamond knew that an impurity in
itsTG’.aprhdpalcmstiMofitschloﬁmtedhuﬁddes.wasﬂ:
chioracnegen.!5 Da 225-26. Diamond also knew, by trial and crror
expetimentation, that it could reduce the amount of the chloracnegenic
impmitybyreducingmewnpemmmimhemaimusedwpoduoe
TCP. Diamond chose not to take that step because higher reaction
temperatures yielded greater productivity and more profit. Da401-03,
564-66, S71, 584.16 Between 1957 and 1959, researchers had
identified dioxin as the chloracnegen, Da 219, and a Diamond
representative who visited a German manufacturer that had eliminated
chlommeinmeplamhadnpmedbackmlﬁswpuimﬂm"dioxineis
s0 active as to be a chemical warfare chemical.” Da 1.

In its statement of facts and in portions of its argument,
Dianuﬂcitesorquomﬁomﬁmmgsmmeuialcoun'sopitﬂmwme
effect that Diamond did not know that dioxin was toxic. E.g., Pb 8-9,
41.17 Diamond uses these statements in support of its claim that it did

14 Chloracne is sn eruptive skin condition described by a doctor from Diamond's
homs office who visited Lister Averue in 1955 a3 extremely disfiguring and &
sesious social disability. Da 561.

15 Diamond also knew that to reduce the incidence of chloracne, “[ijhe causal
factors must be reduced 10 ¢ minimum; . . . spillage, leaks, fumes . . . ." Da 358.
Diamond’s industrial hygienist recommended that there was no point in
msdﬁngwithamedicdmeidh&mlmmemnymvmmbm
phyﬁcdchmgunnheplnumndnumvimmmnlmm Ds 562.

16 its manufacture of TCP at Lister Avenue, Diamond chose not 10
follow both internal recommendations and recommendations of other
manufacturers as 10 ways of reducing the chioracnegenic impurities in itt TCP. Da
1, 3. Diamond’s decision to place profit ahead of safety affected both the workers
and environment st Lister Avenue and its final product.

17 By sn interpolation inio a quotation from the trial courcs opinion, Dismond
suggests that dioxin wss not identified and detected until 1965. Pb 9. As the
evidence recited above makes cleas, this suggestion, which is inserted into &
qmahnﬁmhﬁﬂcomfsoﬁﬁmﬁhumjﬁﬁeﬁmhmw
ofdwmeqnuedotmyolherpﬂimohhqhhulmmgmﬁub

(footnote continued)
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not know and had no reason to know that its discharge of chemical
wastes containing dioxin harmed the environment. Al of the
statements on which Diamond relies, however, refer to the state of
knowledge about dioxin as that substance was encountered in
herbicides which were dispensed "into the environment in controlled
agricultural applications.” Pa 8. Inlight of Diamond's awareness of
- the consequences of its uncontrolled discharge of dioxin-containirg
substances into the Lister Avenue environment, and in light of
Diamond's obvious knowledge that the other chemicals it routinely
released at Lister Avenue were, and were intended to be, toxic, the fact
that Diamond believed that those substances could be safely used "in
controlled agricultural applications” leaves unaffected the trial court's
conclusion that "Diamond did know the nature of the chemicals it was
handling, it did know that they were being continuously discharged
into the environment, and it did know that they were doing at least
some ham." Pa 40.

IL. DIAMOND IS A SOPHISTICATED AND POWERFUL
INSURED THAT PURCHASED INSURANCE

POLICIES WITH A POLLUTION EXCLUSION'

. WITH FULL UNDERSTANDING THAT THOSE
POLICIES DO NOT COVER LIABILITY ARISING
OUT OF GRADUAL POLLUTION

Based on Diamond's "financial resources, the skills of its risk
management employees and the expertise and experience of its brokers,
. "mettialcounfomdtlm'mamondwasahiglﬂthwledsﬂble
purchaser of insurance with a substantial amount of bargaining power
in the insurance markets.” Pa24. After considering the evidence "in

the evidence. Moreover, even if Diamond had lagged 5o far behind the rest of the
chemical industry thet it did not know the name dioxin vril 1963, that fact would
be irrelevant. Dimonddidknowfmmxbemlyl%onthnmimwﬁ!y
inﬂaﬂneedimnilsmmdukudinmﬂnﬂnuAmmitmbyin
housekeeping practices caused severe chloracne. Diamond knew, therefore, tha:

mesubsnneeilmdimhnghghmthemimmnmwuhmfulmamof
whether it knew that snbstance'’s name.

NJDEP00002852
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itstmaﬁq“.ﬂnuialwmdsofmwmpmcnponduin
questiml)iamondmdelstnodm“peaeddmmeponuﬁmexdusim
barred coverage for the kinds of claims which have ariscn out of the
operation of the Newark plant.” Pa 36. The trial court's findings of
factmamplyaq:ponedbymdihleeviduweinmelewm.

A. Diamond Was A Highly Knowledgeable Purchaser Of
Insurance With A Substantial Amouni Of Bargaining
Power In The Insurance Market.

The trial court heard live testimony from Diamond’s present
risk manager and from mmnebmketsandonmwmmwworked
with Diamond's insurance personnel. The trial court also received into
evidence extensive deposition testimony from individuals familiar with
Diamond's internal risk management capacity. All of these witnesses
testified to the skill, knowledge and sophistication of Diamond's
insurance program and personnel. Da 449, 1111-12, 1272.

In addition, Diamund retained the services of the largest and
_ most sophisticated insurance brokers in the wosld. Its domestic
broker, Alexander & Alexander, was an acknowledged expert in the
insurance issues relevant 10 chemical companies as a result of its
representation of other major chemical manufacturers. Da 465-67,
1090-91, 1094, 1105-06. In the London market, where Diamond
placed much of its excess insurance, Diamond also retained Sedgwick
Forbes, an equally substantial and accomplished broker. Da 1283-84,
1288, 1290-91.

These skilled personnel, both brokers and employees,
produced complex, highly sophisticated insurance programs.
Diamond's brokers and risk managers explored various markets and
negotiated premiums, service, deductibles, loss responsive plans and
other methods of insuring that Diamond received the best coverage
available. Da 4-36, 14647, 421-22, 465-66, 506-08, 1087-89, 1091-
92, 1099-100, 1105, Both Alexander & Alexander and the Sedgwick
firm solicited competitive bids from various carriers on Diamond's
behalf. The resulting insurance program involved deductibles,

NJDEP00002853
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retrospective premiums and fronting policies, among other devices.
Da 1418-19.

Diamond routinely mez with Alexander & Alexanderto prepare
specifications for Diamond's insurance coverage. Da 182-86, 517-18,
1095-96. These specifications set forth all of the terms, conditions,
extensions and exclusions that were 1o be included in Diamond's
primary or excess coverage. Da 426-27, 506-09, 1097. On occasion,
mmmmqummmmm
and adopted. Da 1087-89. Diamond also negotiated non-standard
clauses regarding notice of claims, settlement of claims, the dispersal of
herbicides for their intended purposes, and the inclusion of the "batch
clause™!8 in its insurance policics. Da 459-61, 1086-89, 1097-100,
1225-27, 1490-91. When Diamond opted for standardized language, it

didsobecmsetlmlanguagewasmblishedandwenundasmodby
both insureds and insurers. Da 1103-04.

Diamond itself went into the insurance business when it could
not find a satisfactory market for its property insurance needs.
Greenstone Insurance Limited, a captive insurer created by Diamond,
engages in a broad range of insurance activities and either insures or
reinsures cenain aspects of Diamond's business. Diamond's present
risk manager as well as his predecessor have served as Greenstone's
president. Da 537-38, 1358, 1368-69,.1418. '

B. Diamond Understood And Expected That The Pollution
Exclusion Barred Coverage For The Kinds Of Claims

Which Have Arisen Out Of The Operation Of The Newark
Rlant,

muialwunfoumumbommamom'smmammmits
brokers understood that the pollution exclusion contained in Diamond's
policies eliminated any coverage for claims arising out of gradual

18 Seq pp. 80-82, infra.

i
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pollution. Pa 34. The testimony before the court fully suppons this
conclusion. Pa 1755; Da 44548, 511-16, 1387-88.19

After the pollution exclusion became part of its policies,
impairment lisbility ("EIL") coverage. “The record before the court
establishes that EIL insurance became available in 1974 1o provide
coverage for liability arising out of gradual pollution, the kind of
coverage the pollution exclusion climinated. Da 37-4S, 1257, 1263-
66, 1270. Alcxander & Alexander recommended that Diamond
pmdmemcovenge.uemmmdaﬁonitwouldmtmwiﬁt
viewed EIL coverage as duplicative of the coverage afforded by the
policies at issue here. Da 37- 45, 462-64. Diamond's risk manager
recommended 1o the audit committee of the board of directors that
Diamond purchase EIL coverage. Pa 1762; Da 1389-92. Diamond,
however, chose to remain self-insured, as it knew it had been for

19 Diamond criticizes the wial court for relying on *s fcw non-probative
mmuwur.m.mmdsrmmnm«.ubym.m
Diamond's former brokesr . . . .~ Pb 34 025, Diamond does aot explsin why the
clear testimony of these individuals is *non-probative”, other than to indicaie
1hat Dismond wishes they had said something else. Mr. Purdy unambiguously
testified to his understanding at the time b lusion was first
added to the Diamond Shamrock policies that pollution clains.
Pa 2030. Similasly,

the pollution exclusion was ¥

for sudden accidentsl pollution end not

2023. See Pa 2022

Diamond's atiack on this testimon: y.mrbaanzs.mmmm,
Purdy could not recall the specific faciors that cavsed Diamond to comsider
obeaini < ) impei Tiability & i after the
introduction of the poliution exclusion. See Pa 2031. Defendants note that the
uﬁmymwmnimﬂuﬁammm“d“.npnivdy.of
the deposition of Mr. Purdy. See Pa 2030-31. Diamond omits page 55, in which
mmofmth;smmmw.m'smmsorm
poihﬁoneulmbnuﬂnﬁmilwuimmd\mdmhilmﬂenﬁno(
mmmmwmm-mmnmwrmmm
See Da 513. Similaly, which Dismond relies, Pb 34
n.ﬁ,hntobmmwwmmmwpﬂd iabili
poﬁciu.mwimdneumh;ohhe pollution exclusion. See Pa 2032.
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years. Da 43941, 516, 1413-14. The trial court properly considered
all of this evidence in support of its conclusion that Diamond knew
from 1971 on that it had no general liability coverage for claims arising
out of gradual pollution and that it deliberately decided not to purchase
insurance that would provide that coverage. Pa 34-35.

Finally, the trial court found that condrary to its “unfailing
practice from 1951 to date” of giving prompt notice to its insurers,
Diamond did not give its insurers notice "when significant claims
involving gradual pollution of the environment began tc be made
against Diamond with respect to various facilities in the mid-1970's and
early 1980's...." Pa35-36. The record amply supports the court’s
conclusions both as to Diamond’s standard operating procedure for
possibly covered claims, Da 416-18, $19-23, 1079-80, 1110, 1382-
83, 1385-86, and as to Diamond's failure to follow that practice with
regard to claims arising out of gradual pollution. Da 227-382, 479-99,
539-45, 548-55, 1399-412. Based on this conduct, the court property
inferred that Diamond knew that it did not have coverage for claims
arising out of gradual poliution.20

20 Contrary to Dismond's suggestion, the trial court did not find “that Diamond's
conduct, which was at worst inconsistent, works a forfeitlure of Diamond's
immcnun;efwmmmdmpuiufamﬂmm...f
Pb 33. Rather, the trial cowt relied on the evidence of Diamoad's conduct a2 on=
portion of the evidentisry facts from which it concluded that Dismond knew that it
didmahnamme!umydim:akb;mcprﬂhﬁnimhﬁq
the Newark claiims. The trial cowrt did not decree that Diamond must forfeit
coverage; it simply refueed to grant coverage that Dismond had deliberately
chosen not 10 buy,
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ARGUMENT

IIl. DIAMOND HAS NO COVERAGE FOR THE
NEWARK DIOXIN CLAIMS UNDER ANY OF THE
INSURANCE POLICIES BECAUSE DIAMOND
EXPECTED OR INTENDED THE HARM FOR
WHICH IT IS NOW BEING HELD ACCOUNTABLE

Diamond did know the nature of the chemicals it was
handling, it did ‘know that they were being
continuously discharged into the environment, and it
did know that they were doing at least some harm.

Pa 40. Bascd on: this finding of fact, the trial court held that

Diamond's knowing and routine discharge of
contaminants over a period of 18 years makes it
necessary to conclude that the resulting injury and
damage was expe-ied from the standpoint of the
insured within the meaning of the occurrence basis
policies which were in force from 1960 to 1970.2!

Pa4l. Based on that same finding of fact, the trial court also held that
there was no coverage under the pre-1960 policies, because

{tjhe knowingly poltuting conduct which precludes
coverage under the occurrence basis policics which
were in force from 1960 10 1970 also precludes

21 Qccurrence basis policies with essentially the same language were in effect
from 1960 through the end of Diamond's coverage. Accordingly, the court's
ndhmmunl%o-lmom-ppﬁuqmnybthcpﬁeiahcﬁeﬂw
1983. Moreover. as the trial court also held, the count's conclusion that Dismond
i § andmhmnﬂmAmMmemof
the pollution exclusion in effect aftcr 1970 regardiess of whether the much-
ﬁmd'nﬂdnuﬂmﬂ'lwhmnmhﬁuh;hmamdm
a non-temposal meaning. See Ps 41-42.
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coverage on any accident basis policy or under any
theory of accident.

Id.

Diamond Shamrock does not contest the trial count's
conclusion that if damage was expected from the standpoint of the
insured within the meaning of the occurrence policies, it was not
"caused by accident™ within the meaning of the accident policies. See
Pb 38, 44-45 n.28. Rather, Diamond contends that the trial court's
finding that it expected environmental damage at Lister Avenue “is
simply wrong as a matter of law,” Pb 41, and that the trial count
erroneously failed to apply a so-called "subjective test” 10 determine
whether Diamond expected or intended that damage would result from
iis deliberate conduct. Pb 42-47. Diamond's attack on the factual basic
for the coust’s conclusion either distorts or ignores both the trial court’s

opinion and the record below, and its legal argument is both irrelevant
and wrong.

Diamond'’s principal assault on the trial court's findings of fact
consists of almost a full page of its brief devoted 10 quotations from the
trial court's opinion. Pb 41. With one exception, 22 these quotations

2 Diamond alto recites the trial court’s statement that “there is & sense in which
some of this migration {of pollutants from the Lister Avenue plant site 1o other:
propetties] was accidental or fortuitous, at least as 10 the specific mechanisms by
which it occurred.” Pb 41. Diamond omits, however, to continue the quolation to
present fairly the trial count’s ressoning. The remainder of the paragraph quoted
by Diamond reads as follows:

Some of it was very discreis - for example, the transportation
of scrap metal from the Newssk plant to the Brady lron Works
in 1981 which resulted in the comtamination of the Brady
property.  However, given the continuous snd lsrge-scale
pollution of the Newark plant site by the knowing conduct of
Dismond, substantial off-site migration was inevilsble. In my
judgment, all of the migration should be weated as nom-
sccidental and as being expected from the standpoint of the
insured.

{footnote continued)
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recite the trial court’s conclusion that Diamond had reason to believe
that its herbicides, including Agent Orange, were safe for their intended
uses, dispersal "into the environment in controlled agricultural
applications.” Pa 8. As explained above, that conclusion neither
conflicts with nor undermines in any way the trial count's finding tha
Diamond knew that the substances it discharged into the environment in
an uncontrolied manner were toxic and hazardous. . See pp. 13-15 &
n.13, supra.

In addition, Diamond argues that the trial cournt improperly
based its conclusion that Diamond knowingly polluted solely on a
finding that “Diamond's management accepted the spills and leaks as
pan of the normal routine of operating a chemical manufacturing
plant....” Pb 39, quoting Pa 39. Diamond contends that the only
wangctﬁumdmﬁmmgtouncoun'scumhﬁmisﬂmu@adﬁn
of unsupported inferences. Pb 40. This argument rests on Diamond's
distorted description of the trial court's opinion combined with its -
unjustifiable refusal 1o acknowledge the record on which the trial court
based its findings.

The trial court’s opinion sets forth the facts that suppont the
ultimate conclusion to which Diamond objects in the paragraphs
immediately after the statement quoted in part by Diamond. See Pa 39-
40. Those facts, in pertinent part, are that:

P2 42. The trial court correctly concluded that Diamond’s failure to snticipate the
spsiﬁcmechnimbywhichthcmminﬁimhhowhglyinmimdu
envizons of Lisier Avenue might spread (o other sreas does not make that spread
"unexpected”. Moreover, even if the spreading of the contamination could be
considered unexpecied, the law is clear that Dizmond cannot transfer o its
insurers the cost of responding to property damage it expected to occur as s result
of its deliberate acts even if the extent of the property damage exceeds ils
expectation. See, e.g.. Lyons v. Hortford insurance Group, 125 N.J. Super. 239,
246 (App. Div. 1973), certif. denied, 64 N.1. 322 (1974); City of Newion v.
Krasnigor, 404 Mass. 682, 536 N.E2d 1078, 1080 (1989).
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"Trenches and sumps frequently backed up and
overflowed onto ground surfaces.”

“"Chemical stains and deposits on ground surfaces
throughout the site were clearly visible 1o the naked
eye.”

"Visitors 10 the plant had to wear overshoes and
slickers to protect their clothing.”

"Floors were replaced so that people could walk
without falling and hand trucks could be wheeled
where needed, but nothing was done 1o mitigate the
polluting effect the spills and leaks had upon the
physical environment.”

"Diamond did know the nature of the chemicals it was
handling, it did know that they were being

continuously discharged into the environment, and it .

did know that they were doing at least some harm.”

Pa 3§40.

Each of these findings of faci is amply supported by credible
evidence in the record considered as a whole. See pp. 6-15, supra.
Taken together, they more than fill the anificial gaps Diamond attempts
10 create in the trial court’s reasoning. 23

23 Contrary 10 Diamond's claims, Pb 39-40, the trial court had no need to infer
dmdumxicchenﬁcdsmlhﬂydisdmgedbybimmdwwldmmcm
or that Diamond knew that those chemicals were wxic. Rather, the court found
those facts based on testimony that directly established thes, Sez Pa 39-49; pp.
9-14 supra. Diamond’s claim that the trial court’s judgment rests on a further
"inference that Dizmond knaw that the material it relessed} would be resistans to
degnd;ﬁonormumﬁuﬁmmmlilwwubemwdmitnpw
prevent crvironmental damage from occurring,” Pb 40, is simply snothor version
of Diamond’s plaint that its insurers should pay for the environmental harm it
deﬁhauelymsedbeuml)imnddidnolexpeﬂlhtwciuymldhddil

(footnote continued)
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Thus, the trial court's findings that Diamond knowingly
released material it knew 1o be toxic and that Diamond knew it was
doing at lcast some harm, Pa 40, remain effectively unchallenged.
‘These findings vitiate Diamond's legal arguments. Diamond complains
that the court did not choose between competing understandings of the
maﬂcﬂ:me'expeandotwmmemdeﬁlﬁm.
Pb 39. But the trial court did not need to make that choice to decide
this case. Under any understanding of that phrase, there is no coverage
for intentional acts that the insured knows will cause or are
substantially certain to cause harm?4 for which it later seeks
coverage. 2

All of the cases 10 which Diamond refers support affirmance of
the judgment below when read in light of the trial court's findings of
fact.26 Diamond, for example correctly quotes from the opinion of the

accountable. That claim has nr basis in cither law or policy. See Ps 43; n.22,
supra, n.25, infra.

24 The insurcd's failure to snticipate the extent of the harm for which it may later
be held accountable is irelevanl. See n. 22, supra.

25 Diamond argues that New Jersey law incorporstes a “subjective test” for
determining whether damage is expected or intended. Pb 45-47. According 0
Dimnd.thembjecﬁvemluquhulhnlhinswdbelbwumlﬁyuhve
known or been substantially certain that its condact would cause harm before that
ham can be considered “expected or intended”. It is not sofficient, Dismond
claims. that the insured should have known its scts would result in harm.
mmtmﬂmiminﬂﬁsmm&ednclﬁmmnqm
mweﬁmnmumfspmuambimﬁmmﬁpim
the brief of amicus curiae IELA at 8-19. Defendanis also note that if Dismond's
view of the law is comect, then, as Diamond argues, insurers and insurance
pnd\mwinbwthemof'ﬂnimmd‘tiﬂiﬁmmthwof
an intentional act® Pb 45. Defendants can think of no reason why the courts of
this State should sirain to encourage industrial insureds to be indifferent to the
mmof'hm:hnﬂwds]"byhsﬂaﬁtmﬁmﬁnmdbﬁnn:ﬁm
of those sacts.

26 Diamond attempts w0 distinguish the denials of coverage in Morton Thiokl,
Inc. v. General Accident Ins. Co. of America, No. C-3956-83, slip op. NI

(footnote continued)
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District Court in Township of Gloucester v. Maryland Casualty Co.,
668 F. Supp. 394 (D.NJ. 1987), for the proposition that "[p]ollution
by means of gradual permeation is no less an occurrence than that
emitted by way of a sudden release.” Id. at 401, quoted in Pb 42.
Diamond fails, however, to reprint for the Court the very next sentence
in the Gloucester opinion. That sentence, which states the law
applicable to the facts of this case, reads as follows: "“The ‘occurrence’
clause will act to prohibit coverage where it is shown that the insured
poliuter knew or should have known of the ongoing pollution.” 668 F.
Supp. a1 401.

Since the trial court's findings that Diamond intentionally and
knowingly polluted Lister Avenue are more than adequately supported
by abundant evidence in the record, both “ft]he ‘occurrence’ clause”
and the uncontested meaning of the "caused by accident”™ clause in
defendants’ insurance policies "act to prohibit coverage” in this case.
The judgment below should therefore be affirmed.

Super. Cr. Ch. Div. Aug. 27, 1987), reprinted in 1 Mealey's Litigation Repons
(Insurance) No. 63 at 4,949 (Sept. 8, 1987), and Technicon Electronics Corp. v.
American Home Assurance Co., 74 N.Y.2d 66, 542 N.E.2d 1048, 544 N.Y.S.2d
531 (1989), on the ground that the insureds in those cases intentionally
discharged mercury, a substance they knew to be dangaous. Pb 46 n30.
Diamond, however, has been found to have known that the chemicals it
intentionally dischwged were dangerons and harmful when released into the
environment in an uncontrolled manner. Pa 40. The holdings in Mortor: Thioko!
and Technicon, therefore, directly support the judgment below.
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THE ADDITIONAL GROUNDS ON WHICH THE
TRIAL COURT BASED ITS HOLDING THAT
THERE 1S NO COVERAGE UNDER THE ACCIDENT
POLICIES IN EFFECT FROM 1951 TO 1960 OR
THE OCCURRENCE POLICIES WITH A
POLLUTION EXCLUSION IN EFFECT FROM 1971
TO 1983 ARE CORRECT AND THE JUDGMENT
BELOW SHOULD BE AFFIRMED FOR THOSE
REASONS AS WELL

In addition to holding that defendants' insurance policies do
not cover the Newark dioxin claims because Diznond intentionally and
knowingly polluted the Lister Avenue site, the trial court also held that
there is no coverage under the 1951 -1960 accident basis policies
because "no person was injured and no property was damaged by any
accident.” Pa 25, and that the pollution exclusion in effect from 197127
forward precludes coverage under those policies. Pa 26. Since the
record below more than adequately supports the trial count’s finding of
fact that Diamond intentionally and knowingly polluted, and since the
judgment below can be sustained in its entirety on the basis of thar
finding of fact, this Court need not reach the issues raised by Diamond
in its attack on the trial count’s additional holdings. If this Court docs
reach those issues, however, it should affirm the judgment below for
the additional reasons sct forth by the trial count.

27 The London Market policics absolutely excluded coverage for poliution
related losses in 1970. The “sudden and accidental” language st which Dismond
tilts first appeared the following year in policies issued by domesiic insurers.
Unrefuted testimony at trial indicated that the language of one of the polisiion
exclusions was presented to Diamond's London insurers by Diamond’s brokess,
and not imposed upon Diemond in the fashion that Dismond now mserts. Da
1301. See also separate brief being filed concurrently on behalf of the London
Market Insurers with respect to their pollution exclusions.
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The Accident Policies In Effect From 1951 To 1960
Provide No Coverage For The Newark Claims Because
The Harm Alleged In Those Claims Was Not Caused By
Accident,

The 1951 through 1960 policies under which Diamond seeks
coverage provided. in pertinent part, that the insurcrs would

Pay on behalf of the Insured all sums which the
Insured chall become legally obligated to pay as
damages because of . . . {bodily injury or property
damage] caused dy accident.

See Pa 19-20. The trial court held that an "accident” within the
meaning of those policies is "a discrete fortuitous event which happens
within a shor time at a specific time and place.” Pa 25. Accordingly,
the court found that Diamond cannot claim coverage for the Newark
claims under the accident policies because "no person was injured and
no property was damaged by any accident. There never was an
accident within the meaning of any of these policies.” Pa 25. The trial
court's definition of the term "accidant™ contains two elements: (1) the
event must be both discrete, happening "within a short time at a specific
time and place;” and (2) it must be "fortuitous”. Pa2S. The trial court
correctly identified both of these criteria as aspects of the definition of
“accident” under the law of this Statc, and comrectly concluded that
none of the claimed injuries were caused by accident.

1. Anaccident is 3 fortuitous event.

.In the Appellate Division's most recent consideration of the
meaning of the word "accident”, the court held that term “must be given
its plain meaning: ‘an unexpected happening without intention or
design™. John's Cockiail Lounge, Inc. v. North River Ins. Co., 235
N.J. Super. 536, 541-42 (App. Div. 1989) (quoting Black's Law
Dictionary 14 (Sth Ed. 1979)}. An insured’s claim that he ™intended
his act but not the resulting harm™ does not transform an intentional
wrongful act into an accident. /d. at 542 (quoting Commercial Union
ins. Co. v. Superior Court, 196 Cal. App. 3d 1205, 242 Cal. Rptr.
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454 (1987)).2 As the Supreme Count stated in Riker v. John Hancock
Munaal Life Insurance Co., 129 NJ1.. 508 (NJ. 1943):

The means are "accidental” if, "jn_the act which
fes_the _ini hi f

uncxpecied. unusual occurs, which produces the
injury.” If the result "is such as follows from -
ordinary means, voluntarily employed, in a not
unusual or unexpected way,” the means are not in this
category.

1d. at S11 (emphasis added).?®

Thus, even if Diamond had not known it was causing harm
whulhddibumdydimgedauﬁdenﬁayofwﬂcmm
the Lister Avenue environment, 2 its routine intentionat conduct would
not be an “accident™. Since all of the claims for which Diamond seeks
coverage arisz out of Diamond's deliberate conduct,3! the trial court
comectly keld that “no person was injured and no propenty was
damaged by any accident.” Pa25.

28 See also, e.g., Royal Globe Ins. Co. v. Whitaker, 181 Cal. App. 3d 532, 226
Cal. Rpr. 435 (1986) (unintended harm resulting from intended breach of contract
not “caused by accident™); Tennessee Corp. v. Hartford Acc. & Indem. Co., 326 F.
Supp. 520 (N.D. Ga. 1971), aff'd, 463 F.2d 548 (St Cir. 1972).

29 1 its brief, Diamond quotes only the sentence immediately preceding the
portion of the Riker opinion quoted sbove. Pb 18-19.

30 The wial court’s finding of fact that a1 & minimum Diamond did know it was
doin;uleutmehmninhnnuhly:mwdhyadibhevidmeonme
record taken as a whole. See pp. 20-25, supra.

31 Dismond not anly failed o prove what part of the dsmege at issue in the
mddyilgchiumhed&omﬂwl%ﬂuyhﬁmuhplnﬁu.mh&il
aﬂ‘unnﬁvdypcvedlhatdueprsiondidmtpmdmednmhﬂimol&e
site. See p. 5, swpra.
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2. Anaccident is a "discrete . . . event which happens
ithin a short g iffc i 1 plage.”

The trial court's opinion sets forth the case law of this State,
which clearly defines an accident as a specific fortitous event that
takes place within a shost time at a specific time and place. See Pa 25-
26.32 Diamond, therefore, seeks suppon for its position in the
decision of the Appellate Division in Broadwell Realty Services, Inc. v.
Fidelity & Casualty Co., 218 N.J. Super. 516 (App. Div. 1987). In
particular, Diamond points 10 the Appellate Division's obsesvation that
the standard form general liability policy changed from an accident to
an occurrence basis in 1966 in pant because a number of counts had
construed the term “accident” to include long-duration processes.
Similarly, Diamond criticizes the trial count for acknowledging that by
1971, when the pollution exclusion was written, the temporal aspect of
the term “accidental™ had been eroded by judicial decisions and yet
refusing to give a non-temporal construction to Diamond's policies
written from 1951 through 1959. Pb 21. In short, Diamond argues
that because the language of the standard form policy changed in 1966
partially in response to the refusal of some courts to enforce the plain
meaning of the accident basis policies written previously, this Court in
1990 should rewrite the contracts entered into by Diamond and
defendants in the 1950s.

Diamond’s argument sinks of its own illogic. Obviously, if
accident basis policies provided the same breadth of coverage as
occurrence basis policies, there would have been no need to change the
standard policy language.33 Diamond's own acule awareness of the

32 The authorities cited by the trial count ‘are further elucidated in Amicus JELA Br.
a1 19-20. Defendams and their supposting amici have responded with citations 1o
case law from cther jurisdictions that have rejected this undersianding of the term
"accident”. &hdnummmwddwmcm;hmtvymﬁuuing
arguments already made elsewhere.

33 The significance of the 1966 change is acknowledged in Chesler, Rodburg &
Smith, Patterns of Judicial Interpretation of Insurance Coverage for Hazardous
Wagte Site Liability, 18 Rutgers LJ. 9, 31 (1986), a pro-policyholder brief
described by Diamond s "a leading law review article.” Pb 16. As the aricle

(footnote continued)
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difference between an occurrence basis and an accident basis policy
appwsﬁmmefaaﬂmninondsmgmaﬂobuimdanowmm
basis endorsement six years before the change in the standard policy
language. See Pa 20.

By asking this Court to read its 1951 through 1959 policics in
lighofwywsofmmmmmmmhdn
scopeofinmnnccoovenge.mmondasksmisCountogiveit
coverage from 1951 through 1959 that it only obtained and paid for
. beginning in 1960. No doctrine of contract construction, no principle

of justice, no consideration of public policy, and certainly no aspect of
' Diamond's behavior warrant conferring such a boon on Diamond
Shamrock.

B. The Trial Court Comectly Held That The Policies

Containing A Pollution Exclusion Provide No Coverage
For_ The Newark Dioxin Claims

For three independen reasons, the trial coust concluded that the
polluzion exclusion contained in Diamond's policies beginning in 1971
- defeated Diamond's plea for coverage of the Newark claims. The court
based its holding on two of these reasons: its finding that the
discharges of pollutants to the air, land, and water by Diamond during
its 18 years of operation of the Lister Avenue plant were knowing and
intentional, Pa 41, and its finding that Diamond itself fully understood
at the time it bought the policies that the word "sudden” in the exception
10 the exclusion has a temporal meaning. Pa 36. The holding below
should be affirmed on both grounds. In addition, while fully
recognizing the controlling authority of the Appellate Division, Pa 33-
34, the trial coust urged that Court to seconsider the construction it gave
the pollution exclusion in CPS Chemical Co. v. Continental Insurance
Co., 222 N.J. Super. 175 (App. Div. 1988) and Broadwell Realty
Services, Inc. v. Fidelity & Casualty Co., 218 NJ. Super. 516 (App.

observes. “the insurance industry altered ils premium structure and policy
language . . ." when it changed from an accident basis (o an occwrrence basis.
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L 4

Div. 1987). Not surprisingly, defendants join Judge Stanton in urging
correction of the reasoning in those cases.

I.  The trial court correctly held that Diamond's
under the pollution exclusion, even when the
‘sudden and accidental’ exception is given a non-
lemporal meaning.” Pa 41

The pollution exclusion in Diamond's primary and most of its
excess policies34 declares the insurance coverage inapplicable "to
bodily injury or propenty damage arising out of the discharge,
dispersal, release or escape” of pollutants, unless "such discharge,
displerjsal, release or escape is sudden and accidental.” Pa 21-22.
Since it found that Diamond's "discharge, disp{er}sal, [and) release” of
virtually the entire range of “irritants, contaminants, or pollutants”
specifically mentioned in the pollution exclusion, see Pa 21, was
intentional and knowing, the trial court concluded that the poliution
exclusion barred coverage of the Newark claims.

. This holding is entirely consistent with all of the rulings of the
Appellate Division. In Broadwell, supra, the Court held that the
"sudden and accidental” exception to the exclusion applies "[wlhere the
insured has taken reasonable precautions against contaminating the
environment and the dispersal of pollutants is both accidental and
unforeseen . ... " 218 N.J. Super. at 535. In light of the trial count’s
well supported finding of fact that instead of "tak[ing] reasonable
precautions against contaminating the environment and the dispersal of
pollutants,” Diamond deliberately and surreptitiously polluted, the
holding in Broadwell compels affirmance of the judgment below.35

34 Some Diemond excess policies during some years contained absolute
pollution exclusions with no exceptions, or sisted the goal of excluding
poliution-related liabilities in language that differed from the exclusion
containing the 'sudden and accidental’ exception. See Pa 37; Da 1071.

33 Even if Dismond had established that it did not know the toxicity of the
chemicals it deliberately released into the environment, but see, p. 13-15, supra,
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The trial court correctly gave the “sudden and
‘accidental” exception to the poliution exclusion 2
temporal construction in this case because the parties
to the contracts understood and intended that
meaning.

The trial court found, as a fact, that Diamond knew that the
pollution exclusion barred coverage of the Newark claims. In the trial
court's words,

Taken in its totality, the evidence in this case makes it
clear that in purchasing the policies in quesiion
Diamond understood and expected that the pollution
exclusion barred coverage for the kinds of claims that
have arisen out of the operation of the Newark plant.
Diamond's practice in the actual handling of claims
and losses involving damage caused by gradual
pollution - a practice in which it persisted for many
years - manifests that understanding. '

Pa 36. Based on that fact and on its additional finding of fact that
Diamond was "a sophisticated and knowledgeable insured,” id., the
trial court concluded that “the pollution exclusion bars recovery by
Diamond under any of the policies containing the exclusion so far as

claims arising out of the operation of the Newark plant are concemed.”
1d.

the result under the pollution exclusion policies would be the same based on the
wial court’s finding that Diamond deliberately introduced those chemicals into the
environment. Unlike the occurrence clause, the poliution exclusion plainly
focuses nol on whether the resuliing damages are “expected or intended” but on
the nature of the process by which the pollutants are "dischargeld], dispersefd},
[or] release{d].”
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Diamond responds that it is no more sophisticated than the
average commercial insured. Pb 28. Defendants agree that Diamond
may well be a typical Fortune 500 company. Diamond's insurance
staff; its relationship with the world’s more sophisticated insurance
brokers, who considered Diamond an important client; its ability to
form its own insurance company when it did not find the offerings of
the insurance industry suited to its needs; and its status as a large and
desirable customer for whose business insurance companies eagerly
competed, see pp. 16-17, supra, are not unique. But the fact that
Diamond is not the only sophisticated, knowledgeable, and powerful
insured with whom defendants must deal does not undermine the trial
court's conclusion that Diamond possesses all of those attributes.36

36 Amici curiae the American Petroleum Institute, et al. ("API”) argue that
bargaining power is irrelevant because “nobody - not General Motors, not Exxon,
not Boeing - is big enough to buy a CGL policy that deviales from the standard
langusge of the time.” API Br. 4344. That assertion is fale. In addition to the
many other endorsements Diamond sought and obtained on its policies, see Da
1223-24, Diamond successfully insisted that the "batch clause” be retsined in its
policies after that clause was eliminated from the standard form CGL policy in
1966. Da 443-44, 529, 1226-27; see pp. 80-82, infra. Dismond's primary
insuzer, Aetna Casualty & Surety Company (“Aetna®), also agreed 10 maodify the
polivtion exclusion itself, Da 1233-34, although Aectna absolulely refused
Diamond's efforts 10 obusin general lisbility coverage for gradual pollution.
Diamond continued those efforts as late as the year before it filed this suit, when it
asked Actna w replace the “sudden and accidenial” language in the pollution
exclusion with the phrase “expected or intendod.” Da 1393-96. Acina refused this
request because it did not consider gradual pollution to be insurable st any price.
Da 1231-32. Apparently, none of the other nsurance companies from which
Diamond routinely sought competitive quotations, see Da 466-68, 1084-85,
1092, would provide gradual pollution coverage and Diamond would not write
insurance for itself on that basis through its captive carrier. ’

To the extent that Diamond and its amici argue that Diamond should be given
the benefit of the doctrines associated with contracis of adhesion because no
carrier would accede 1o its request to provide coverage for claims srising out of
pollution that was not expected or intended to cause harm regardless of whether
the poliution resulted from sudden and accidental events. their argument makes no
sense. A contract does not become a contract of adhesion mevely because one or
the other party considers some terms of the contract 1o be non-negotiable.
Diamond’s reasoning would treat the most hotly disputed and best undersiood
provisions of negotiated contracts as contracts of adhesion. Cf. Meier v. New
Jersey Life Ins. Co., 101 N.J. 597, 611 n.10 (1986) (contract of adhesion is a
contract that must be accepted or rejected in total). See also McNeilad, Inc. v.

(footnote continuedj
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The trial court also found that as a sophisticaied insured,
Diamond knew of the introduction of the pollution exclusion as soon as
that provision was added to its policy and that Diamond fully
understood that the exclusion denied it coverage for claims arising out
of recurrent or gradual pollution of the eavironment. Pa 34-36. The
trial court, in tum, bases this finding on the testimony of Diamond's -
ﬁskmuugersandbmkets.h%.metesﬁmonial and documentary
record of Diamond's repeated consideration of EIL insurance 10
provide coverage for gradual pollution liabilities and its repeated
decision 1o self-insure rather than obtain EIL coverage, Pa 34-35, and
Diamond's failure 10 give notice of pollution claims to its insurers
despite Diamond's practice of giving prompt notice of claims when it
thought it might have insurance coverage. Pa 35-36. The record fully
supports these findings of fact. See pp.17-19, supra3?

North River Ins. Co., 645 F. Sspp. 525, 54348 (DN.J. 1986), affd, 831 F.24
287 (34 Cir. 1987).

ﬂwminfmwbehmﬁmnﬁnmnd’shnbﬂilywobuinmwﬁu
fmiudfmoovmefmﬁabﬂhyniﬁn;mofydudwﬂuﬁmisw
such liability is uninsurable. See Da 1231-32. The courts should not presums
MMMofﬂwﬁminofhwaﬁﬁquﬂnMof
the market place. See generally Abraham, Judge-Made Law and Judge-Made

Insurance: Honoring the Reasonable Expeciations of the Insured, 67 V. L. Rev.
1151 (1982).

37 Dismond claims that the record shows only two instances prior to June 1,
considered the existence of insurance
covalpfotenvimnmumldamn;aellinuapimw Pb32. The record,
howevez, clearly establishes that Dismond's insurance
such claims years before it notified its insurers of those claims. See, e.g.,
2308-17. Morcover, the record also establishes that Diamond's envi
dcpnmmmldmﬁfybimond‘shmmdqmﬂmtuammofm
about "any pollution possibilitics, whether or not sudden or accidental.” The
hmmapmwuudvhemm&mamaﬁmfmﬂn
pmponofwwidhgmlieeloinimmmiflhemwmtﬂm
theve was any podsibility of coverage. Da 416-17, 519.20. In-house counsel for
Diamond or iis subsidiaries followed a similar practice of Uansmsiting Jawauis,
including environmental marters, to the insurance department for a determination
whether to notify the insurers. Da 500-01. These facts, combined with the clear
Mmmuofmmwsmwmwm

(footnote continued)




Diamond claims that the trial court improperly failed to admit
into evidence some documents or 10 consider other documems that
allegedly support a nontemporal construction of the pollution
exclusion. Pb 35-37. The count in its discretion3® excluded
documents from a West Virginia proceering that Diamond had never
seen and that were not submitted by any party to this case, and that
therefore could have no bearing on Diamond's understanding of its
policies, which were entered into in New York.3® See Pa 2348-49.
For the same reason, the court also excluded Aetna inspection reports
that Diamond had never seen. These evidentiary rulings are well within
the trial court’s discretion, Purdy v. Nationwide Insurance Co., 184
N.J. Super. 123, 130 (App. Div. 1982); Tsibikas v. Morrof, 12 N 3.
Super. 102, 108-09 (App. Div. 1951), as was its decision not to adopt
Diamond's view of other contested evidence 40

of possibly covered claims should be given to Dixmond's insurers, Da 416-17,
1080, 1382-83, fully suppost the court's inference tha Dismond did not provide
notice of environmental clsims becruse its insurance department understood thas.
claims arising out of gradual pollution are excluded by the poliuticn exclusion.

”Dimndlou;!uloinuodwelhuedoemumolamnhof
exhibits after the close of testimony. The trial court carefully considered the
admissibility of each document despite: the imegular procedure followed oy
Diamond. See Da 1593-98.

39 Amici American Petroteum Institute, €1 a). urge this Court to consider the West
Virginia documents despite the trial court's refusal w admit them, which amici do
not challenge. API Br. 51.57. API's assertion that this Court can rely on
Mﬁmdwﬁumnrmdhu&hmﬂubymofhmhwn
law firms who prepared the API brief, like its dismissal of the trial courts
cvideuiuymlhgwilhmcwmds'mmm'.isuhuﬂntingtuicm
as for its casual disregard of centuries of understanding of the basic elements of
due process.

40 Citing five documents, Dismond claims that Actna expressly told it that the
pollution exclusion would cover only expected of intended pollution. Pb 16, 37,
ymdudmmmmmwmm Moreayer, onk the
first two documents, Pa 1616 and Pa 1618, were communicated to Diamond or itz
broker. Mhmﬂmmmemﬁumm“hm
hmﬁwmwhﬁm.m«amwwwmﬁlﬁﬁm

(footnote continued)
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smmmmmmmwammwngof
d\eeomaasimowhichﬂnyhnimwd.ﬂmﬁalmnmmdmeir
agreement. Accordingly, the trial court constraed the "sudden and
M“mehmmmhmmm
puﬂu'mmmmﬂemlmla.mm:mpuﬂmem On the
hasisofmuommedm.ﬂtmnnnedﬂntpnliciesmhﬂngme
mummmmmmmumaﬁm Pa 36.

Diamond claims that the trial court commitied legal emor by
cmmﬁngnnmmwnmwmmwhadnmunfoundme
parties understood them to mean, Instead, Diamond argues, the court
should have applied the doctrine of contra proferentem and followed
Broadwell 1o the conclusion that the contracts meant something
different from the mutual understanding of the parties. Pb 28-34.
Diamond’s argument transmutes doctrines of contract construction into
substantive principles of 1aw, a transformation that has no support in
the case law of this State.

“[T]he terms of an insurance agreement are to be enforced as
any other contract.” Rao v. Universal Underwriters Ins. Co., 228
N.J. Super. 396, 411 (App. Div. 1988). Therefore, as the court stated
in Kopp v. Newark Ins. Co., 204 N.J. Super. 415, 420 (App. Div.
1985):

Our function in construing a policy of insurance, as
with any other contract, is to search broadly for the
probable common intent of the parties in an effort to
find a reasonable meaning in keeping with the expr-ss
general purposes thereof.

Bven if these documents could be read as Dismond suggests, the trial court was
Eu“ynﬁdedbadhthcuﬂnonyofb&bimﬂ’sthkmﬂ.?&ﬁ&;
Da $11-18, 531-32, and it troksr, De 434, 445.48. 450-5). that they knew foll
well that the pollution exclusion applied 1o all claims arising from gradual
pollution.




(Emphasis added). To find the probable intent of the parties, the count
begins with the language of the contract and then examines extrinsic
evidence that may "shed further light on the parties’ intent .. .. "
Communications Workers of America, Local 1087 v. Monmouth
County Board of Social Services, 96 NJ. 442, 452 (1984); Kook v.
American Surety Co. of New York, 88 N.1. Super 43, 53 (App. Div.
1965): see Phillips Electronic & Pharmaceutical Industries Corp. v.
Leavens, 421 F.2d 39, 45 (3d Cir. 1970). Canons of construction,
such as contra proferentem, come into play only if "the probable
common intent of the parties™ cannot be determined from the evidence
available to the court. A. Corbin, On Contracts, § 559 (1951).

The Supreme Court’s most recent decision construing an
insurance policy, Werner Industries, Inc. v. First State Ins. Co., 112
N.J. 30 (1988) (per curiam), provides a clear example of the proper
application of these doctrines. In Werner, the Court first looked to the
language of the policy. To resolve any doubt about the mezaning of that
language, the Court considered both the commercial circumsiances
when the policy was issued?! and evidence of the insured’s actual
understanding of the policy.42 Since these inquiries identified the
mutual intent of the parties, the Supreme Court had no need to consider
application of doctrines of construction. The trial coun followed the

4 mSumComiermobwvedlhumetehﬁvﬂymnmmpﬁd
for the excess policy involved in that case suggested that neither the insures nor
the insured expected the excess policy to provide fist-dollar coverage. See 112
NJ. at 33 n.l. Here, the record shows that Diamond Shamrock repeatedly
mempledmdfailedmconvinceAmwmhuimmmuﬂhmevety
coverage it now sceks fiom this Cowrt. See n.36, supra.

42 In Werner, the Supreme Court inferred from changes in Wemer's articulstion of
its claim that at the lime it purchased the First State insurance, Wemer tid not
hvenmmadﬂ]yream&kammuhmmmemmeh
ultimately claimed from First State. See 112 NJ. a2 37-38. Here, the trial court
propatly considered and drew the same inference from Dismond Shamrock’s faifure
o give any notice of environments) cleims 10 i insurcrs, in cosizast io
Diamond's practice as 1o other cluims that it believed might be covered by
insvrance.
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same well-delineated path to its conclusion. Nothing in Broadwell or
any other decision of the appellate courts of this State requires a
different result 43

Finally, Diamond argues that the trial count should have
ascentained the presumed intent of an average policy holder rather than

‘Diamond's actual intent. Pb 28-29. Nothing in the case iaw of this

State, with the exception of the solitary justice’s dissent in DiOrio v.
New Jersey Manufacturer's Ins. Co., 719 N.J. 257, 273 (1979)
(Pashman, J., dissenting), supports Diamond's argument. More
importantly, the analysis adopted unanimously by the Supreme Court
in Werner conclusively establishes that for insusance contracts, as any
other contracts, the intent of the partics to the contract controls.44 The
trial court correctly construed the pollution exclusion in this case in
accordance with the mutual understanding of the parties.

43 Dismond's contention that a coust must ignore evidence of actual intent in
favor of the construction adopted in Broadwell amounts to an argument that the
public policy of New Jersey does not allow commercial parties o agree on a
pollution exclusion with the meaning understood by Diamond and Aectna.
Diamond has not put forth any justification for that claim. Cjf. Werner Industries,
Inc. v. First State Ins. Co., supra, 112 N.J. at 38 (refusing in s commercial
insurance context involving sophisticated parties to deny enforcement of a
policy term that might be denied enforcement as s matter of public policy in a
personal insurance context). See also Diamond Shamrock Chemicals Company v.
Aetna Casualty & Surety Co.. 231 N.J. Supes. 1, 16 (App. Div. 1989).

44 Diamond and amici curiae American Petoleum Institute, €t al. ssgue that the
pollution exclusion must be applied uniformly by the couns, in sccordance with
the most pro-coverage construction adopted anywhere, in order to protect the
functioning of the insurance industry. Pb 22-23, APl Br. 45-47. Defendants
certainly sppreciate this touching display of concem for the hesith of the
insurance industry, but the aygument it supports is nonsense. Tho record
establishes that Diamond put its insurance coverage out to competitive bid, and
that it did so after both its own personncl =il i brokers devoted considerable
attention o defining and analyzing Dismond's coverage needs end desires, See
pp- 16-17, supra. None of this effort would have any valve if insurance programs
fw&mﬂ.mdodmlugcmwe&.wmmmlwaonun«hcupndmn
uniform and siatistically determined basis.
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3.  Broadwell and its progeny are wrong and should be
overrujed,

The trial court urged the Appeliate Division to reconsider and
overrule its holding in Broadwell, that the "sudden and accidental” T
exception to the pollution exclusion merely restates the "occurrence” K
clause of the general liability policy. Broadwell is a mistake that has -
sent the law and courts of this State down the wrong path. This case, ;
the first case involving the pollution exclusion o reach an appellate et
court in this State after a full tria), 45 presents an appropriate vehicle for L
overruling Broadwell. 3E

The pollution exclusion that is contained in the Aema policies
from 1971 dwough 1983 reads as follows:

This insurance does not apply . . . [tJo bodily injury
or property damage arising out of discharge,
dispersal, wclease or escape of smoke, vapors, soot,
fumes, acids, alkalis, toxic chemicals, liquids, or
gases, waste matevials or other irritants,
contaminants, or pollutants into or upon land, the
atmosphere or any v/ater course or body of water; but
this exclusion does not apply if such discharge,
displerisal, release or escape is sudden and
accidental.

Pa 21-22. The Broadwell court constiued the word "sudden” in the
IR last clause of the pollution exclusion to mean "unexpected and
,,,,,, unintended.” 218 N.J. Super. at 536. The Broadwell court also
: : suggested, although it did not clearly hold, that the pollution exclusion
______ - - does not apply if the bodily injury or propeity damage cansed by

- : : pollution is unexpected and unintended. Compare id. at 535 (exception
to the exclusion applies "where the insured has taken reasonable
precautions against contaminating the environment and the dispersal of

45 In Broadwell, the court noted that it was dealing with a "meager record.” 218
NJ. Super. at 536.
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pollutants is both accidental and unforeseen”), wizh id. at 534-35
(equaﬂngmeswdmmdacddemalcxcepﬂonwimﬂndeﬁ:ﬁﬁmof
"occurrence”). Neither of these aspects of the Broadwell opinion is
correct.46

The record below shows that for eighteen years, Diamond
advanced its economic interest by continuously fouling the air, the land
and the water. The trial court recognized that whatever words are
appropriate to describe Diamond’s behavior, "sudden” is not among
them. As Judge McCum of the Northem District of New York has
stated, "there is no use of the word *sudden’ which is consistent with
events transpiring over a twenty year period.” New York v. Amro
Realty Corp., 697 F. Supp. 99, 110 (N.DN.Y. 1988). Judge
McCum is correct; no speaker of American English who had not been
to law school would dream of calling Diamond's cighteen years of
pollution of Lister Avenue "sudden”™. What the members of this Court
know as speakers of English, they should not forget as judges47

The trial court knaw, as the Appellate Division opinions and
Diamond's brief stress, see, e.g.. Broadwell Realty Services, supra,
218 LY. Super. at 530-31; Pb 25, Al-A4, that dictionary definitions
of "sudden” include the sense of "unexpected and unintended.” See
Pa 31-32. But the court also recognized that the tcrm "sudden” has an

inescapably temporal connotation:

46 To find that the pollotion exclusion does not apply to Diamond, this Court
mmwnmu'smof'm'.mmmmu
renﬂﬁuhdﬂyhﬁmyummdmuemmwmepoﬂuﬁn;nm.
and reverse the trisl court’s finding of fact that Dismond knaw at the time of its
polinting acts that it was releasing toxic materials into the envionment and
doing st least some hum. As defendants have already established, the record
below fully supports the trial court’s finding of fact. See pp. 13-18, supra.

47 ~What we know 25 men and women, we must not forget as judges . ...
(Br;:.;haw v. Rawlings, 612 F.24 135 (3d Cir. 1973), cert. denied, 446 U.S. 909
1980).
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To take the temporal clement of instantaneous (or
almost instantaneous) swifiness of happening out of
"sudden” is to squeeze the life out of the word. It is
an intellectually unacceptable distention of the fair
meaning of the word.

Pa 32. As the discussion of synonyms under the entry for "sudden” in
the Random House Dictionary of the English Language (second ed.
1987), reprinted in Pb A4, makes clear, the senses of a word do not
stand alone in a living language:48

Syn. 1, 2. unforeseen, unanticipated. SUDDEN,
UNEXPECTED, ABRUPT describe acts, everts or
conditions for which therc has been no preparation or
gradual approach. SUDDEN refers to the quickness
expected: a sudden change in the weather.
UNEXPECTED emphasizes the lack of preparedness
for what occurs or appzars. an unexpected crisis.
ABRUPT characterizes something involving a swift
adjustment; the cffect is often unpleasant,
unfavorablc, or the causc of dismay: He had an
abrupt change in manner.

(Emphasis added).
Moreover, 10 construe the word "sudden” as used in the

exception to the pollution exclusion to mean solely "unexpected and
unintended” totally ignores the context in which the word occurs.4? In

48 To the extent that Dizmond seeks comfort in the fact that many dictionszies
list the “unexpected™ sense of "sudden” first, Dismond’s argument is founded on a
faise premise. Websier's dictionaries, and most others, list the sensas of words in
order of their historical appearance, not of their commonly accepted curren: use.
Sec, ¢.g. Webster’s Third New International Dictionary 17a at 12.5 (1986).

49 “The best sense is.the one that most aptly fits the context of an actual genmine
utterance.” Webster's Third intemanonal Dictionsry 17a at 12.4 (1986).
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the pollution exclusion, the word "sudden" is paired conjunctively with
the word "accidental”. Since there is no dispute that "accidental” as
used in the exclusion means "unexpected and unintended”, construing
"sudden” to mean only "unexpected and unintended” renders the word
“sudden” entirely redundant.

The law of this State properly rejects proposed constructions
that render some words of a contract meaningless. See, ¢.3..
Washington Construction Co. v. Spinella, 8 N.J. 212, 217-18 (1951)
{(quoting Williston on Contracts ("all pants of the writing and every
word of it will, if possible, be given effect”)); City of Newark v.
Hariford Accident & Indemnity Co., 134 N.J. Super. 537, 544 (App.
Div. 1975) (refusing to treat policy language as redundant); Schulrz v.
Kneidl, 59 N.). Super. 382, 384 (App. Div. 1960) ("every word of a
writing should be accorded significance if reasonably susceptible
thereof”); Appleman, /nsurance Law & Practice § 7383 (1976).
Construing the entire pollution exclusion with the "sudden and
accidental” exception 10 be a mere restatement of the “occurrence”
definition commits the sar:.e mistake on a larger scale. If the pollution
exclusion means nothing more than the occurrence definition, the
exclusion has no significance in the insurance policy. The suggestion
that insurers undertook the effort needed to draft the exclusion and to
file it with appropriate state agencics, and incurred the displeasure of
their largest insureds, 50 in order t0.do nothing more than restate the
already existing occurrence clause makes no sense.5!

50 Dismond, for example, immediately asked Actna to eliminate the pollution
exclusion when it was introduced in 1971. Da 459-61.

51 Diamond, the American Petroleum Institute, et al., and the commentazics
written by counsel for various polluters on which the Broadwell court relied, 218
N.J. Super. at 532-34, place great stress on some CONCMPOrANEOUs siatements
that the putpose of the exclusion was 1o clarify the result that would generally be
jeachod under the occurrence definition and to asswre thet result without any
consideration of the intent of the polluter. These statements establish only that
the insurance industry thought that most damage resulting from poliution aot
caused by a "classic sccident” would not be covered, and (hat the industry wanted
w assure that result regardiess of whether the poliuter “expectod or intended” to
cause damage. ‘The purpose of the exclusion, in other words, was to modify the
approach of the occurrence definition for pollution-related demages by chsaging

(footnote continued)
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Moreover, the claim that the pollution exclusion, like the
occurrence definition, focuses on the insured's intent or expectation to
cause damage simply cannot be squared with the language of the
exclusion. Whatever definition is given 1o the word "sudden” in the
exception clause, that definition must apply to the “discharge,
disp{er]sal, release or escape™ by which the pollutant reaches the
environment. There is no grammatically possible aliemative
construction. Thus, if "sudden™ means only "unexpected and
unintiended” and has no temporal meaning, the exception applies only if
the "discharge, dispersal, release or escape” of pollutants is
"unexpected and unintended”. An insured like Diamond that
knowingly discharged all manner of "smoke, vapors, . . . fumes,
acids, alkalis, (and] toxic chemicals," into the air, land and water
cannot avoid the pollution exclusion by claiming that it did not know
that those substances would produce damage.

Diamond and its supporting amici slide from their argument
that "sudden” means "unexpected and unintended” to their conclusion
that the pollution exclusion applies only if the insured intended to harm
the environment without ever attempting to square that conclusion with
the exclusion's clear language. Instead, Diamond mixes citations to
cases holding that "sudden” does not have a necessarily temporal
meaning with citations to cases holding, in the contex: of the
occurmrence definition, that an intentional act that produces unintended
results can be considered an accident. Pb 27-28 n.19. As thz New
York Court of Appeals has recently explained, Diamond's argument
has no merit:

That argument fails because the pollution exclusion
clause, by its own terms, does not distinguish
between intended or unintended consequences of
intentional discharges; rather, it excludes from

the focus from whether the insured expected or inlended damage to whether the
event that cavsed the pollution was “sudden and accidental.”
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covernge liabilityhnedonannmﬁmddischup
of waste whether consequential damages were
intended or unintended. If the discharge was
intentional, the disqualifying exclusion clause is
operative and there is no coverage because the
exception clause lacks its springboard.

Technicon Electronics v. American Home Assurance Co., TA N.Y.2d
66, 544 N.Y.S.2d 531, 533-34 (1989). 32

Thus, even if "sudder” is given a non-temporal construction,
ﬂnpﬂuﬁmexdusimwmmmmmdsaysnm This
Cout should clarify the law of New Jersey by correcting Broadwell's

"sudden”. But if it chooses not 4o so, it should

holding of Broadwell compels or
supponsimpomnghmﬂwponuﬁonadmnafomsmmehmnw‘s
or intent to do damage. That focus cannot be found in any

of the words of the pollution exclusion. Whichever course this Court
follows, the pollution exclusion defeats Diamond's claim for coverage.

52 In its brief, Diamond cites Allstate Ins. Co. v. Klock Oii Co., T3 AD.24 486,
488-89, 426 N.Y.S.2d 603, 605 (1980), for the proposition that if demage is
minmldad.mevemwcnnin;ovaalmgpeﬁodofﬁmeeouldeomﬁNMm
accident "regardless of the initial intent or lack thereof i
causation .. - .~ Pb 27-28 n.19. In Technicon, the highest court of New York
explicitly rejocted the insured’s argument based on Klock that the poliution
adnﬁmdidnm-pplyiflhcdmngemunimaded. The Count of Appeals
mmmmmxlmgwumdmmm
hdnobeuin;onlhcpomﬁouuclmimbecm'lboyoﬂuﬁweulmhan
hmhmbdheudnﬂzpﬂuhgmimﬂ-mmwm
eu;g:.' Technicon Electronics v. American Assurance Co., supra, 544 NYS.2d
at 534
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IF THIS COURT FINDS ERROR IN THE
JUDGMENT BELOW AS TO ANY OF THE
INSURANCE POLICIES, IT SHOULD REVERSE
THE TRIAL COURT'S DETERMINATION THAT
NEW JERSEY RATHER THAN NEW YORK LAW
APPLIES TO THE NEWARK DIOXIN CLAIMS AND
REMAND FOR APPLICATION OF THE LAW OF
NEW YORK.

In Westinghouse Electric Corp. v. Liberty Mutual Insurance
Co., 233 NJ. Super. 463, 478 (App. Div. 1989), this Court stated
that "traditional choice of law principles should apply” o insurance
coverage disputes. For this reason, the trial count’s recognition that the
"focus” and "center of gravity” for Diamond's insurance was New
York is firmly grounded in the evidence before it and is legally sound.
Accordingly, the coust below comrecily applied New York law to the
Agent Orange issucs; it emred in failing to find that New York law is
equally applicable to the environmental coverage issues arising from the
operation of Diamond’s Newark p’ant.33

New Jersey's choice of law rules ensure that the choice of
forum is not dispositive of the case. As a result, ncither forum
convenience nor local concems relating to environmental claims or to
devastating injuries allegedly traced to Agent Orange provided by
themselves an adequate foundation for applying the law of this State or
frustrating the panties' reasonable commercial expectations. State Farm
Mut. Auto. Ins. Co. v. Estate of Simmons, 84 N.J. 28 (1980).
Speaking to this concem, this Court stated in Westinghouse:

In our view, the notion that the insured’s rights under
a single policy vary from state to state depending on
the state in which the claim invoking coverage arose

53 At the same time, because New York law sustains the trial court's conclusions
with respect to the environmental claims, as to those cisims, the analysis hers is
material principally in response to Diamond’s effort 1o advence its view of New
Jersey law.
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contradicts not only the reasonable expectation of the
paniesmlalsomeeommmnnderswldingofme
commercial community. It also seems to us
anomalous, in conflict-of-law terms, to suggest that
more than one body of law wili apply to a single
contract. The theme running through the fedeval
cases is the assumption not only that
state law will determine whose insurance law will
govem the coverage dispute but also that it will be a
single state’s law, chosen in accordance with the
applicable conflict principles of the forum.54

Westinghouse, 233 N.J. Super. a1 476.

As a result, Westinghouse instructs that a trial court should
inquileintolhefausofeachme.suchasﬂeplacemmepoliciw
wmnegoﬁaled.issuedmdpetfomed.ﬂlepﬁmipallocaﬁonoﬂht
pantics and the intent of the parties. Because the trial court conducted
precisely such an inquiry, the Appellate Count’s task here is an
assessment of specific factual findings made by the trial court.

Diamond ignores the trial court's pivotal finding -- that New
York is the center of gravity of its insurance, Pa 502, and the sound
evidentiary basis in the record for that result. Withma a reference 1o the
record, Diamond argues that "it is probable that few, if any, of the
contracts were made in New York." Pb 60. Diamond then devotes
three sentences 1o the location of offices maintained by a few insurers,
andequalspwetoﬂnma:mfachneuﬂde\iveryofmm. In

54 Dismond concurs. Its snawers to the defendants’ inicrrogatories state:

It would not make sense 1o spply the laws of the dozens of
other states and foreign jurisdictions in which policies were
issued by the defendanis to govern the policies issned by them
since this would be unmanageable and would lesd o a
patchwork of goveming rules for Diamond's several hundred
policies.

Da 1064.
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contrast, the evidence in the record leaves no doubt that the court's
conclusion is "supported by adequate, substantial and credible
evidence”, Rova Farms Resort, Inc. v. Investors Ins. Co., supra, 65
N.1 at474. Inlight of Rova Farms, the ample evidentary suppont for
the trial count’s conclusion and Diamond's conclusory argument
thwarts Diamond’s attempt to reverse those factual findings.

There is no factual basis for Diamond's claim that New Jersey
law govemns. Plaintiff is a Delaware corporation which, prior to
relocating to Texas in 1980, had its principal place of business in
Cleveland, Ohio. Diamond’s annual reports for the ycars 1965 and
1968 reveal plants located in 47 cities in 19 states and several countries.

Da 908, 947. Diamond's second action in this State, i which it sceks
coverage for environmental liabilities arising from more than fifty sites

in numerous states, reflects the geographic spread of Diamond's
activities. Diamond Shamrock Chemicals Co. v. Aetna Casualty and

Surety Ins. Co., et al., Docket No. L-015901-86.55 Da 989. The
argument that New Jerscy law controls is unsupported by the facts. '

Diamond’s attempt to translate New Jersey's involvement as
the place of manufacture and delivery of Agent Orange into the
"principal location of the insured risk" is unavailing. Three reasons
exist for this. First, the policies represent what Westinghouse termed
“comprehensive nationwide coverage™. The proposition that the
Newark plant was that coverage's "principal risk” is unsubstantiated by
this record. Second, Diamond asks this Court to find that the Newark
plant was the principal location of the risk for all of its policies, even
though Diamond purchased many of those policies after it sold the
Newark facility in 1971. Finally, the notion that the principal location
of the risk always travels with the alleged injury to third persons or in
accordance with situs of the allegedly insured occurrence is precisely
what Westinghouse criticized.

55 Only a small minority of Dismond's plants snd environmental sites are
located in New Jersey,
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The contacts with New York present a whiolly different _.ctuve.
Diamond's broker, Alexander & Alexander, continuously serviced
Diamond's account from its New York office, through which Diamond
and Alexander & Alexander negotiated the contract, reccived and
transmitted policy specifications to both the defendant insurers and
others from whom Alexander & Alexander solicited coverage on
Diamond's behalf, transmitted premiums to the insurers on Diamond's
behalf, and took delivery of the policies. Pa 501-02; Da 419-20, 430-
32, 445-57, 461-64, 1073-75, 1358-67, 1416-19. See also, generally,
Da 896-1407. Hence, the trial court’s factual determination that the
center of gravity of the policies at issue was in New York is amply
supported by the record.

Diamond's result-oriented legal reasoning is equally deficient,
largely because the trial court’s analysis of the evidence regarding the
Agent Orange claims accords with New Jersey's choice of law -- the
reasonable commercial expectations of the partics and a consistent and
predictable construction of their obligations. Both Simmons and
Buzzone v. Hartford Accident and Indemnity Co., 23 N J. 447 (1957),
support this conclusion. In each case, the Court concluded that the law
of the place of contracting govermned and noted New Jersey’s emphasis
upon uniformity and ease of selection and application. Simmons, in
particular, rejected an argument by the injured parties that the
paramount ingerest is universally the forum state's concem for its own
residents.

Instead, Simmons focused upon the expectations of the partics
and the material state contacts. Thus, except where New Jersey's
interest is predominant, or where the applicable foreign law i
repugnant to New Jersey’s public policy, the place of contracting is
dispositive. See ¢.g., Nelson v. Ins. Co. of North America., 264 F.
Supp. 501 (D.N.J. 1967). Indeed, Westinghouse instructs that
Simmons is controlling, and that the paramount interests 0 be
examined, in the first instance, include stability and predictability of
contract interpretation and the conduct of the panties themselves.

The trial court correctly discemed the reach of the evidence
before it of New York's interests here. Those interests, which arise by
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virtue of the contacts between New York and the policies at issue, New
York's regulatory interest in insurance contracts negotiaied or issued
within its borders, and New York's coberent, sophisticated body of
law concerning insurance are, in the context of Simmons and Buzzone,
predominant here. Cf. Alaska Packers Assoc. v. Indusirial Accidens
Comm‘n, 294 U.S. 532 (1935) (execution of & contract sufficient to
permit California to exercise legislative control over its performance,
and regulate compensation paid to a workman injured elsewhere).

In contrast, New Jerscy’s interests here are merely concurrent
with those of other states in which an Agent Orange claimant resides or
an environmental hazard allegedly attributed to Diamond exists.
Consequently, as to these parties and policies, New Jersey's choice of
law rules lead to application of New York law. Thus, the Agemt
Orange ruling is consonant with Simmons and should be affirmed.

In contrast, the contradictory result reached by the court
regarding the environmental claims conflicts with the evidence. In
ruling that the presence of contamination provided the predominant
interest, the court below adopted a rule since questioried by
Westinghouse. That ruling may no longer stand here.

In short, application of these principles leads to 2 remarkably
simple result. Both the factual findings made by the trial court, which
are not subject to review here, and New Jersey's choice of 1aw rules
lead to New York. For this reason, this Court should affirm the choice
of law ruling made below conceming Agent Orange and, in the event
that further proceedings are necessary, reverse the condradictory ruling
relating to the environmental claims arising from the Newark site and
direct that coverage of those claims be resolved in accordance with
New York law.
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Vi. IF THIS COURT FINDS ERROR IN THE
JUDGMENT BELOW AS TO ANY OF THE
INSURANCE POLICIES, IT SHOULD HOLD THAT
THE TRIAL COURT ALSO ERRED IN
DETERMINING THAT ADMINISTRATIVE
RESPONSE COSTS CONSTITUTE COVERED
"DAMAGES"

The most significant items for which Diamond seeks recovery
from the defendant insurers as a result of its contamination of the Lisier
Avenue site are Diamond’s costs of complying with administrative
consent orders that require Diamond (o clean up or permanently contzin
the many pollutants it released onto the site. Pa 10-11,997, 1012. On
December 11, 1987, the trial court mled that Diamond's costs of
compliance are "damages” within the meaning of defendants' insurance
policies and, therefore, denied defendants' motions for summary
judgment that those costs are not covered. Pa 2166-67. That ruling is
wrong and should be reversed.

The insurance policies issued to Diamond obligate the insurers
to pay "all sums which the Insured shall become legally obligated to
pay as damages because of Bodily Injury or Property Damage “(t)o
which the insurance applies . . . . " Pa 21 (emphasis added). The
obligation the defendants assumed through this language is obviously
different from and more restricted than the obligation they would have
assumed had the policies required them to pay “all sums which the
insured shail become legally obligated 1o pay because of bodily injury
or property damage.” The trial court's holding, like the holding of the
Appellate Division in Broadwell Reaity Services, Inc. v. Fidelity &
Casualty Co, supra, 218 N.J. Super. at 527, improperly treats the
agreement the insurers did make as the equivalent of the agreement
Diamond wishes the insurers had made.

In insurance policies, as in other contracts, the couris must
give effect o the entire contract. Constructions that treat language
deliberately included in a contract as if it were redundant or non-
existent should not be adopted. See, e.3., City of Newark v. Hartford
Accident & Indemnity Co., supra, 134 N.J. Super. at 544; Schultz v.
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Kneidl, supra, 59 N.J. Super. at 384. The Cournt’s conclusion in
Broadwell that expenses “incurred by virtue of the in serrorem and
coercive effect” of a governmental decree or “to prevent what would
have been an avoidable legal obligation to pay damages to a third

paity”, 218 NJ. Super. at 527, completely ignore this basic principle
of contract construction, 56

"Damages” is defined as "the estimated money equivalent for
detriment or injury sustained,” Random House Dictionary of the
English Language S04 (24 ed. 1987), or "the estimated reparation in
money for detriment or injury sustained : compensation or satisfaction
imposed by law for a wrong or injury caused by a violation of a legal
right.” Webster's Third New Intemnational Dictionary 571 (1986).57
'IhepaymunsDimmdmumakewwnply with the consent decrees
are not "damages"” under any of these definitions. -

ﬁm.mpmmmmmt'dmages'beuuseﬂzymm
payment for “injury sustained.” As the court noted in Troy Mills, Inc.
v. Aetna Casualty & Svrety Co., No. 86-E-054, (N.H. Super. Ct. .

56 The Broadwell court

37 See atso Black's Law Dictionary 351 (Sth ed. 1979) ("a pecuniary
mpauuﬁmwidnmiu.wlichmuyhamadhﬂwmbymm
whohssdfuedloss.d&inmwinjuy.whﬂhumbhmm.m
ﬁmwmwmwmumorm. A sum of
mmyawudedmaminjmdbyhmafm.')
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June 20, 1989), reprinted in 3 Mealey's Litigation Reports (Insurance)
No. 16 at H-1 (June 27, 1989), summarily aff'd, No. 89-311 (N.H.
Feb. 13, 1990): \
The costs incurred by {the generator] in order to
comply with these orders will result from contractoal
relations with other individuals who are experienced
in performing the necessary work. Hence, [the
generator] is seeking indemnification for its own
expenses voluntarily incurred and paid to individuals
who are not directly impacted by the hazardous waste
disposal at the landfill.

Troy Mills, supra, at H-7. Second, the cost of cleaning up cannot be

considered compensation or reparation for damage done because the
cost of restoration bears no necessary relationship to the value of the
injury caused by Diamond's acts. See, e.g., Continental Ins. Cos. v.

Northeastern Pharmaceutical & Chemical Co., 842 F.2d 977, 986 (8th
Cir.) (en banc), cert. denied, _ Us. ,1098. Ct.
66 (1988).

Courts around the country, have split on this issue. Compare,
e.g., Continental Ins. Cos. v. Northeastern Pharmaceutical & Chemical
Co., supra; Maryland Casualty Co. v. Armco, Inc., 822 F2¢ 1348
(4th Cir. 1987), cert. denied, 484 U.S. 1003 (1988); Verlan Lid. v.
John L. Armitage & Co., 695 F. Supp. 950 (N.D. Il. 1988);
Maryland Casualty Co. v. Ormond, F. Supp. No. 87-3038, slip op.
(W.D. Ark. Jan. 6, 1989); Hayes v. Maryland Casualty Co., 688 F.
Supp. 1513 (N.D. Fla. 1988); and Patrons Oxford Mutual Insurance
Co. v. Marois, No. Ken-89-284 slip op. (Me. Apr. 2, 1990). Da
1599, (all holding cleanup costs are not damages), with, e.g.,
Avondale Industries, Inc. v. Travelers Indemnisy Co., 697 F. Supp.
1314 (S.D.N.Y. 1988), aff'd, 887 F.2d 1200 (2d Cir. 1989); Boeing
Co. v. Aeina Casuaity & Surety Co., No. 55700-4, slip op. (Wash.
Jan. 4, 1990), reprinted in 4 Mealey's Litigation Reports (Insurance)
No. § at B-1 (Jan. 6, 1990); C.D. Spangler Construction Co. v.
Industrial Crankshaft & Engineering Co., No. 128PA8S, slip op.
(N.C. Feb. 7, 1990) reprinted in 4 Mealey's Litigation Reports
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(Insurance) No. 7 at A-1 (Feb. 13, 1990); American Motorist
Insurance Co. v. Levelor Lorenzen, Inc., Civ. No. 88- 1994, slip op.
(D.N.J. Oct. 14, 1988) (applying New York law) (all holding that
response costs are "damages”). The cases that have found that
Tesponse costs are covered by general liability policies, however, have
uniformly treated the words "as damages” in the general liability policy
as if those words did not exist. The well-established law of this Steie
requilestlmdmcwomsbegivenmemmgandmnbimmfsdﬁm
for coverage of response costs be denied.

CONCLUSION

For the reasons stated above, the trial cournt's judgment that
Diamond has no insurance coverage for claims arising out of its
cighteen years of intentional and continuous pollution of the Lister
Avenue site should be affirmed. If the judgment is not affirmed as to
any of the insurance policies at issue, this Count should rule on
defendants’ cross-appeals that New York law, not New Jersey law,
govems resolution of the coverage issues relating to the Lister Avenue
poliution claims and that the costs of complying with the consent
decrees requiring clean up of the Lister Avenue site do not constitute
covered damages. In that event, the case should be remanded for
further proceedings consistent with the Count's holdings and with the
holding of the Appellate Division in Diamond Shamrock Chemicals Co.
v. Aetna Casualty & Surety Co., 231 NJ. Super. 1 (1989).58

38 1n Diamond Shamrock Chemicals Co. v. Aetna Casualty & Surety Co., supra,
the Appellaze Division reversed the tria} court's award of & summary judgment
duhﬁonhudw“owmdm‘udmbno!&cpﬁﬁahimpﬂiubkw
any of the Newark claims. ﬂwuiﬂbelwumlylenfmmﬂmpwh&
ifmuy.meqmlionoftheeffecloflheovnedmpatymhﬁmon
Diamond’s claim for cov imilazly, in light of its holding, the tria) court
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PART II: AGENT ORANGE CLAIMS
STATEMENT OF THE FACTS

I. THE AGENT ORANGE CLASS ACTION

After the Vieinam War, servicemen and women, along with
their spouses and children, filed numerous civil actions in federal and
state courts against Diamond Shamrock and othes manufacturers of
Agent Orange. The Vietnam veterans alleged that dioxin, a by-product
of the manufacture of all Agent Orange formulations, had caused bodily
injury 1o them and, in some instances, to their families. These actions
were consolidated and proceeded as a class action in the United States
District Court for the Eastem District of New York before Judge Jack
Weinsiein. The class was defined as “those persons who were in the
United States, New Zealand or Australisn Amied Forces &t ainy tiiie
from 1961 10 1972 who were injured while in or near Vietnam by
exposure 1o Agent Orange or other phenoxy herbicides, including those
composed in whole or in part of 2,4,5-trichlorophenoxyacetic acid or
coniaining some amount of 2,3,7 8-tetrachlorodibenzo-p-dioxin. The
class also includes spouses, parents, and children of the veserans born
before January 1, 1984, directly or derivatively injured as a result of
the exposure.” In re "Agent Orange” Product Liability Litigation, 100
F.R.D. 718, 729 (E.D.N.Y. 1983), cert. denied, 100 F.R.D. 735,
mandamus denied, 725 F.2d 858 (24 Cir. 1984).

On May 7, 1984, the plaintiff classes reached agreement with
the seven defendant chemical company manufacturers of Agent Orange
for a settlement of the class action claims in the total amount of $180
million. Diamond ultimately paid $23.4 million as its share of the

"Agent Orange,” a code name developed and used by the
United States Government to identify a cerain kind of phenoxy
herbicide, was a "war-related product.” See In re "Agent Orange”
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Product Liability Litigation, 506 F. Supp. 762, 795 (EDN.Y. 1980).
AngmgmaﬂyuadnpanofmiﬁmyopuaﬁminViM
thesemilitaryopemimwemeommonlyrefmedtou "Operation
Ranch Hand.” /d.5° Diamond Shamrock itself described Agent
Orange as "a novel weapon of war.” Da 627.

Amclangewasusedsolelymadﬂmmmmyobjecﬁm
AsuleConnoprpcalsforﬂleSmquitmmd:

As the bombing in Cambodia was designed 0 protecy
United States military and civilian personnel from a
‘grave risk of personal injury or death,’ Holtzman,
Supra, 484 F2d at 1311 n.1, s0 also was the
President's decision to use Agent Orange to defoliate
Viemamese jungle trails, a decision in which the
South Vietmamese military, to some extent at least,
participated.

In re “Agens Orange” Product Liability Litigation, 818 F.24 204, 206 .
(2d Gir. 1987).

The use of Agem Orange in Vietnam was believed
necessary to deny enemy forces the benefits of 7

Mmmmmmmumm
near friendly base areas. '

In re "Agent Orange” Product Liability Litigation, 818 F.24 187, 193
(2d Cir. 1987), cert. denied, Us. , 108 S. Ct. 2898
(1988).

Use of Agent Orange in Vietnam wasalsodesigm;lto'desuoymy
CTOps to restrict {the) enemy’s food supplies.” 506 F. Supp. at 779.

59 lniuwhlicposiﬁonmmAmerm;c.DimMiuelIclninndﬂm
"Agm&mgewmummcialm" Da 628

I TR RN 14, S e o oD,
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Agent Orange was applied in a special way. and designed for
wartime use. As Diamond Shamrock said in its public position paper
onAganOmge.

In Vietnam the combination {Agent Orange] was

sprayed full strength, under wartime conditions, quite

Da 628 (cmphasis added).

‘The United States Government had requisitioned Agent Orange
Defense Production Act and applicable regulations. S06 F. Supp. at
795. Agent Orange had been formulated porsuant 10 govermmment
specifications established by and imposed upon the manufacturers by
the United States military. 818 F.2d at 192.

United States veterans who sued Diamond Shamrock were
exposed to Agent Crange and other phenoxy herbicides in Vietham "3s
aconsequence of efforts urlertaken by the United States military
forces 10 defoliate the jungle.” 818 F.2d & 152 (emphasis added). The
Second Circuit noted that, in a related action,50 the District Court held
that the soldiers’ exposure to Agent Orange and their claims arising out
of such exposure were “lincident 1o and arising out’ of plaingiffs'
military service.” 818 F.2d at 159 (emphasis added).

B.  The Absence Of Any Causal Connection Between Agent
0 and The Iniusics All .

After they had settled with the class, the defendant chemical
companies, including Diamond, moved for summary judgment against
the Agent Orange plaintiffs who had opted out of the class action. in
support of that motion, Diamond and the other defendants argued tha
“the overwhelming weight of medical and scientific evidence

60Ryan v. Cleland, 531 F. Supp. 724, 728 (ED.N.Y. 1982).
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demonstrates no causal connection between Agent Orange and the
various adverse health effects alleged.” Da 1519,

Judge Weinstein granted the summary judgmeni motion on the
grounds that no opt-out plaintiff could prove that a panticular ailment
was caused by Agemt Orange and that no plaintiff could prove which
defendant had manufactured the Agent Crange that allegedly caused his
or herinjury. Inre "Agent Orange” Products Liability Litigation, 611
F. Supp. 1223, 1260-63 (E.D.N.Y. 198S), aff'd, 818 F.2d 187 (2d
Cir. 1987), cert. denied, uUs. , 108 S.C1 2898 (1988).
The court found that the opt-outs had offered no evidence that Vietnam
veterans suffer from the maladies they alleged with any greater
frequency than other persons. /d. at 1239. The court further found
that each of the "sound” and "reliable” epidemiologic studies of Agent
Orange-exposed veterans concluded that there is no evidence of a
causal link between Agent Orange and iliness or death:

A mumber of sound cpidemiological studies have been

conducted on the health effects of exposure 1o Agent

Orange. These are the only uscful studies having
- any bearing on causation.

All the other data supplied by the parties rests on
summise and inapposite extrapolations from animal
studies and industrial accidents. It is hypothesized
that, predicated on this experience, adverse effects of
Agent Orange on plaintiffs might at some time in the
future be shown to some degree of probability.

The available relevant studics have addressed the
direct effects of exposure on servicepersons and the
indirect effect of exposure on spouses and children of
servicepersons. No acceptable study to date of
Vietnam veterans and their families concludes that
there is a causal conncction between exposure 10

Agent Orange and the serious adverse health effects
claimed by plaintiffs.

611 F, Supp. at 1231,

A ’.St:'.".‘;'. 1

203
aelhng
4

R

.,.,,..
ot




II. DIAMOND'S DECLARATORY JUDGMENT ACTION
AND ISSUES ON APPEAL R
In September 1984, Diamond commenced the instamt action
seeking, among other things, a declaration that it was entitled to
insurance coverage from some or all of the defendants for its
contribution 10 the settiement of the Agent Orange claims. At the
request of certain defendants, in Iate January 1985, the trial court
ordered Diamond to supplement its complaint to add as defendants
certain liability insurers which provided coverage for bodily injury that
occurred in cenain specified foreign countries (hereinafter refetred to as
the “forcign risk insurers”).

In this Appeal, defendants challenge certain rulings of the trial
_mmdnﬁngdnwumofpmeedhgsbebwdmanowedmeqfor
Diamond for its contribution to the Agent Grange seitiement
Specifically, the trial count improperly granted Diamond’s motion to
strike defendants’ defense hased on cernain policy language excluding
damage or injury incident to war, even though it is undisputed that the
Agent Orange claims arose as a consequence of war. Da 1050. In
addition, the trial court denied certain defendants’ motion for summary
judgment in their favor on the grounds that Diamond could not present
proof of injury, as required under the policies, despite Judge
Weinstein's rulings in the Agent Orange class action that it was “highly
unlikely” that any plaintiff could prove any causal relaticnship between
Agent Orange and any alleged injury. Da 1059. The trial court also
improperly refused to apply Diamond's foreign liability insurance,
which covers claims involving injuries which took place outside the
United Staics, to the Agent Orange claims. Pa 56.

In its Opinion, the trial court reaffirmed its earlier ruling
denying the applicability of a “batch clause™ provision in the policies
which established 133 occurrences -- the number of lots of Agent
Orange undisputedly sold 1o the Govemment. Finally, the trial court's
Opinion awarded Diamond prejudgment interest for the full amount of
its Agent Orange settlement from the date on which payment was made.
Defendants appeal cach of these rulings.
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In response 10 Diamond’s appeal ‘with respect to the trial
court'’s Agent Orange rulings, assuming Diamond is entitled to any
recovery, the trial court properly rejected joint and several Liability.61
Moreover, contrary to Diamond's assertion, the trial court applied a
proper allocation formula based on the plain language of the subject
policies. In addition, the trial court properly applied one per occurrence
limit for each 3-year excess policy. Finally, the trial court comecily
ruled that the one month extension 10 the 3-year policy of American Re-
Insurance Company does not provide additional coverage in the amount
of $3 million per occurrence.

ARGUMENT

IIl. THE TRIAL COURT ERRED IN STRIKING
DEFENSES BASED UPON WAR RISK
EXCLUSIONS

Defendants [in /n re "Agent Orange” Product Liability
Litigation) manufactured certain herbicides for civilian
use. They did not design "Agent Orange,” nor were
they in the business of designing herbicides for
military use . . . . Defendants were directly ordered
by the United States military to produce on a massive
scale a povel weapon of war untested in batile and

51 The trial court held that New York law applied to the Agent Orange claims
based on the substantia) evidence of the nexus of the insurance contracts to New
York. The trial court also held that New Jersoy law applied 10 the Newark claims,
despite the nexus of the contracts 10 New York. Diamond spparently does not
appeal those rulings, but complains that the trisl count's conclusion that New
York law should apply to the Agent Orange claims is “wrong both as & matter of
fsct and as a matter of law.” Pb 59-60. Defendants discuss the propeiety of the
uidwm‘sﬁnﬁngnmeYmthwshouulwlymmeAgmtmuﬁm
beuuseNewYmkisﬁ:eemmolgnvityolDimwnd’siwmthm
1 of this brief. See pp. 4549, supra.
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designed by the govemment to achicve its war-related
objectives.

Da 627 (emphasis added).

Agent Orange was not a commercial product. It was
a 50-50 mixture of . . . two herbicides (weed killers),
that Diamond Shamrock produced at the time of the
Vietnam War, between 1966 and 1969....
Govemment authorities did not seck advice from
Diamond Shamrock as to the use of Agent Orange,
nor did they advise Diamond Shamrock how the
product would be used.

In commercial use, each of the {component] products
is diluted before application, and then sprayed under
controlled conditions. Both have been used by

farmers, foresters and ranchers for nearly 40 years
with no evidence of outbreaks of health problems
ascribed 10 Agent Orange in the lawsuits.... In
Vietnam the combination was sprayed full strength,
under wanime conditions. quite different from
domestic ones.

Da628.
A.  Background Facts.

This cross appeal addresses the propriety of the trial court’s
rejection on motion, without opportunity for trial of factual issues, of
defenses raised by those defendants that issued insurance contracts
excluding liabilities incident to war. The court ignored substantial
evidence demonstrating the close nexus between Diamond's liability for
the risks associated with the development ard use of Agent Orange in
the Vietnam war effort.




1. The warnsk excliusion

The insurance contracts issued by Diamond's excess insurers
in the 1960s contained the following exclusion:

This contract shall not apply -

* » *

except in respect of occurrences taking place in the
United States of America . . . to any liability of the
\ ) directl indirectl ioned 1

invasion, acts of foreign enemies, hostilities (whether
war be declared or not), civil war, rebellion,
revolution, insurrection, military or usurped power or
confiscation or nationalization or requisition or

destruction of or damage to propersty by or under the
order of any government or public or local authority.

Da 602-04 (emphasis added).

The purpose of such a clause is to climinate an insurer's
liability in circumstances in which it is impossible to evaluate the risks.
The clause effectuates that purpose by excluding coverage for all claims
c¢- cn indirectly occasioned by war. Courts have long recognized and
enforced war risk clauses. For example, in Jorgenson v. Metropolitan
Life Insurance Co., 136 N.J.L. 148, 152-3 (1947), the New Jersecy
Supreme Court acknowledged:

Military or naval service in time of war, whether in
training or combat, is admittedly hazardous, fraught
with incalculable danger. It is difficult to determine
the scope of risks assumed by members of the armed
forces in view of the methods of warfare, keeping in
mind the possible devastation of present and future
developmenis. An insurance company has the right
to limit its liability to particular risks.




Similarly, in Shneiderman v. Metropolitan Casualty Co., 14 AD. 2d
284, 288, 220 N.Y.S.2d 947, 951 (1961), a New York court

explained:
Da 604.

The provision for exclusion of liability from such a
risk is necessitated by the inability to propesly gauge
plemiumslocovctsuchatiskmn\eneedof
pmwctingmempanyﬁmnﬁnmﬁaldism.

The war exclusion is typical of such clauses. It eliminates all
coverage when Diamond's liability is "directly or indirectly occasioned
by [or] happen{s] through or in consequence of war.”

2.  Useof Agent Orange in Victnam.

The United Stat>s developed Agent Orange 1o combal unique
difficulties encountered by soldiers in the Vietnam war. The thick
vegetation created a number of difficulties for American soldiers
engaged in guerilla war with the Viet Cong. It concealed the movement
of encmy troops and permitted roadside ambushes upon unsuspecting
servicemen. In re "Agent Orange” Products Liability Litigation, S9TF.
Supp. 740 (E.D.N.Y. 1984). The agrarian portions of the country also
permitted the Viet Cong to raise crops. Id. a775.

In late 1961, President Kennedy authorized the use of Agent
Orange and other defoliants in Vietnam upon the recommendation of
the Department of Defense and the Department of State. Id. Agent
Orange was a "growth regulator” that defoliates by inducing a
malfunction in the growth process. Id. at 776. The Department of
Defensehadpreviwslyﬁmdedasmdybyexpeminﬂlebepamunof
Agriculture to evaluate the possible usefulness of Agent Orange (o the
war effort. Da 679-80. The study found Agent Orange to be more
effective than any other herbicide which was tested. Da 681.

- em
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The spraying of Agent Orange began in 1962 under the code
name “Openation Ranch Hand”. itially sprayed near Saigon to
prevent ambushes on the roads, it was also applied to destroy field
crops. /d. at 77S. The spraying of Agent Orange increased with the
escalation of United States involvement in the war. /4. at 776. An
estimated 10% of the total acreage of South Vietnam was sprayed with
Agent Orange.

Agent Orange was not a commercial product; it was never sold
to commercial users. Rather, it was manufacturcd according to
specifications developed by the United States government specifically
for the war effort in Vietnam. Da 627-28. ‘The govemment formulated
its specifications to develop a "novel weapon of war” for its "war-
related objectives” rather than using an existing commercial product.
Da 627.

The safety considerations that come into play under peace time
conditions simply do not apply to products designed for war. For
example, the military specifications called for Agent Orange 10 be -
applied at full strength, whereas comparable commercial products are
diluted. Da 628. Agent Orange was sprayed at the rate of 3 gallons per
acre as compared to 1 gallon per acre for similar commercial herbicides.
Id. at 776. It is, therefore, significant that Diamond had sold
herbicides similar to Agent Orange for nearly 40 years without the
adverse health consequences ascribed to Agent Orunge. Da 628.

Moreover, the exigencies of war further compounded the
increased dangers already inherent in the Agent Orange specifications.
Higher concentrations often would be found because of double
spraying, drifis, miscalculations and sudden jettisoning of payload
incident to the confusion of war and the need for aircraft to avoid
enemy fire. /d.

One of the scientists engaged to study the effectiveness of
Agent Orange as a "weapon of war,” who was later retained by
Diamond as an expert in this litigation, succincily described the inherent
danger involved in products designed for and subject to the exigencies
of war, as opposed to products designed for commercial use;




We knew that there were some adverse effects from the
use of DDT but we felt, too, that with proper regulation

and with proper usage, that the adverse effects could be

Is that, roughly speaking, the same view you hold with
respect to the use of Agent Orange?

No, it wouldn't be the same at all.

Could you explain the difference?

The difference is that Agent Orange was used to achieve a
military objective. DDT was not used to obiain a military
objective, it was used agﬁcultumlly._ Agent Orange has

never been used agriculturally.

Judge Weinstein’s rulings regarding the non-
commercial use of Agent Orange.

The increased dangers inherent to the exigencies and vagaries
of war were recognized at length in the underlying proceedings. In
striking the indemnity and contribution claims against the United
Siates, Judge Weinstein applied the judicial doctrine prohibiting claims
that arise incident to military service for what would otherwise

constitute an action~ble wrong. In re "Agent Orange” Products .

Liability Litigation, 506 F. Supp. 762, 770 (ED.N.Y. 1980). The
court reasoned that the extreme conditions arising from military service
made it improper for military decisions to be second guessed by the
civilian justice system. /d. at 771. In panicular, the claims of the class
arose "solely from their military service” arising out of exposure to a
herbicide "used for a military purpose.” Id. at 776.

Likewise, as Judge Weinstein observed, the Agent Orange
manufactured by Diamond was in full compliance with govemment
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specifications. See In re "Agent Orange"” Product Liakility Litigation.
565 F. Supp. 1263, 1274 (E.D.N.Y. 1983). Damages caused by
Agent Orange occurred in Viemam due to its particular uses in the war
effort, and hence were obviously occasioned by war.

Judge Weinstein also emphasized the particular war-related,
non-commercial uses of Agent Orange in Vietnam that caused the
plaintiffs’ injuries:

As compared to commercial use of herbicides, the
govermnment increased the health risks by (1) spraying
in much greater concentrations than recommended by
the manufacturers for civilian use, (2) failing to
inform users to guard against direct contact with the
herbicide, (3) failing to take precautions to wam those
who might be exposed to the herbicide, (4) failing to
wam those in the area where it was used to avoid
contact with vegetation and drinking or bathing in
contaminated water or ~ating contaminated food, and
(S) failing 1o provide sanitary precautions such as

. showers and fresh clothing and medical attention to
those who were exposed.

Members of the armed services were exposed to0
Agent Orange in a number of different ways. Air
Force personnel handled the Agent Orange in
preparation for large scale spraying from the air.
Hand and mechanical equipment was used locally to
clear the perimeter of installations. Troops were
exposed to the spraying when they walked and lived
in areas with affected vegetation. Some drank water
or ate food prepared from crops that had been
contaminated with Agent Orange. The exigencies of
batile sometimes resulted in fast dumping of large
quantities of the herbicide on troops. It is not
disputed that the amount sprayed per acre vastly
exceeded what would have been used in commercial
farming or plant clearing activities by civilians,
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In re "Agent Orange” Product Liability Litigation, 597 F. Supp. 740,
819 (E.D.N.Y. 1984).

The decision of the Second Circuit affirming dismissal of the
“opt out” claims articulated the problems inherent in applying legal
standards goveming civilian life to decisions regarding the military use
of Agent Orange. It noted that the military contract defense for
products manufactured according to govemment specifications
“advances the separation of powers and safeguards the process of
military procurement.” /n re "Agent Orange” Products Liability
Litigation, 818 F.2d 187, 191 (2d Cir. 1987), cert. denied, __ U.S.
——. 108 S. Ct. 2898 (1988). The court went on 0 note:

The allocation of such decisions to other branches of
govemment recognizes that military service, in peace
as well as in war, is inherently more dangerous than

Civilian judges and juries are not

civilian life

Moreover, military goods may utilize advanced
technology that has not been fully tested. See McKay
[v. Rockwell Int'l Corp.), 704 F.2d 444, at 449-50
[(9th Cir. 1983), cert. denied, 464 U.S. 1043
(1984)] ("in setting specifications for military
equipment, the United States is required by the
exigencies of our defense effon to push technology
towards its limits and thereby to

Id. (emphasis added).
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It is illogical that many of Diamond's insurers, which received
proteciion from liability attendant to war, ultimately tumed out to be the
only entities denied protection from the inherent and increased risks
associated with the military decision to develop and apply Agent
Orange as a weapon of war,

B.  The Agent Orange Claims Arose As A Consequence Of
War, :

The basic premise of the trial court’s ruling against applicability
of the exclusions is that the dangers associated with Agent Orange were
not enhanced by the existence of the war. Pa 529, However, the
above facts amply demonstrate that the same vagaries and exigencies
that typically increase war time risks permeated the use of Agent
Orange in Vietnam. Indeed, the military use and purpose for Agent
Orange extended from its initial development - including the evaluation
of safety risks ang the specifications calling for use at full strength - to
its actual deployment in Viemam under war conditions.

In denying the applicability of the exciusion, the trial court read
into the language two antificial limitations: (1) that it applies only to
instances where liability was linked to an act of {nientionally striking
out at another human being; and (2) that it could only apply if friendly
forces were mistakenty injured in the process of attempting to strike out
at hostile forces. Pa 530-33. Nothing in the language of the
exclusions supports this limiting construction.

By their terms, the exclusions at issue are not limited solely to
those situations involving the attempted-but-mistaken intentional
snikhgoutbymeindividualuponatmlm—wmhamemtobefﬁmd
rather than foe -- during wantime. The exclusions apply broadly 10
injury or damage that is "di i " “due to,” "a
consequence of,” "happens through," or "occasioned by" war, They
are not limited in any way to damage or injury directly caused by
intentional acts of aggression. Moreover, such artificial limitations
directly contradict prior case law addressing similar language.
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The applicable standard was articulated by the United States
Supreme Court in Standard Oil Co. of NJ. v. United States, 340 U.S.
- 54 (1950), which involved a collision between a steam tanker owned
by the insured and a Navy minesweeper clearing the channel
approaches to New York harbor. Both vessels were at fault for the
collision in failing to comply with the applicable rules of good
seamanship. The Court had to determine whether labitity of the tanker
for damage to the minesweeper was covered by a war risk policy
insuring against "all consequences of hostilities or warlike operations™
or under the tanker's marine perils policy. /d. at 55-56.

The Court began its analysis by recognizing that minesweeping
operations constitute "warlike operations™ within the meaning of the
policies. /d. at 56. However, it further reasoned that “common sense
dictates that there must be some causal relationship between the warlike
operation and the collision.” Jd..at 57. Under the circumstances, the
exclusion'’s applicability was for the trier of fact to determine:

whether the loss was nredominantly or proximately
caused by usual navigational hazards (and therefore
an ordinary marine insurance risk) or whether it was
caused by extra-ordinary perils stemming from the
mine sweeping (and therefore a war insurance risk).

id. at §8.

Particularly on point is /nternational Dairy Engineering Co. of
Asia, Inc. v. American Home Assurance Co., 352 F.Supp. 827
(N.D.Cal. 1970), aff'd, 474 F.2d 1242 (9th Cir. 1973), where the
court held that the accidental buming of a civilian warehouse in South
Vietnam in 1967 by a flare dropped by the United States Air Force to
facilitate night operations against the Viet Cong was a "hostile act” and
a consequence of "hostilities or war-like operations,” as well as a
consequence of "civil war, revoluticn, rebellion, insurrection, and civil
strife arising therefrom.” /d. at 830-31. In that case, the insured
argued that the war risk exclusion should not apply because the flare
had not been dropped on the warchouse as part of a hostile act, but
rather the flare had been pegligently dropped on the warehouse and
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thus the hostile character of its use did not cause the fire. This
argument was rejected by the district and zppellate courts, since the
flare had been dropped in connection with military operations - which
was enough to trigger application of the war risk exclusion. In
upholding the application of the exclusion, the District Court stated:

Although flares are not themselves weapons designed
to destroy or harm, all of the purposes for which
flares were being used in Vietnam . . . would be
‘hostile acts' by a belligerent in the sense that all those 3
purposes involved use of flares in conjunction with Fesiel
weapons capable of firepower and to expose enemy N
forces to that firepower.

352 F. Supp. at 829.

Just as parachute flares were dropped in order o expose enemy
troops, Agent Orange likewise was applied to eliminate ambushes from
hidden enemy guerrillas. Moreover, the use of Agent Orange to
destroy enemy crops brings the application well within the notion of a
“Lsstile act” against an adverse power. International Dairy Engineering
Co. of Asia, Inc. v. American Home Assurance Co., 474 F.24 1242,
1243-44 (9th Gir. 1973). See also Home Ins. Co. v. Davila, 212 F.2d4
731 (1st Cir. 1954).

The trial court distinguished International Dairy because it
involved "human beings striking out at other human beings.” Pa 530-
31. However, the court’s analysis was incorrect since the dropping of
parachute flares in /nternational Dairy wes no greater a direct physical
threat to the enemy than the spraying of Agent Orange. Both
comprised an integral component 10 the overall war effort in Vietnam.
The insurers therefore should have been afforded an opportunity to
demonstrate at trial that the use of Agent Orange in time of war entailed
greatly enhanced risks to innocent parties than otherwise exist in peace
time conditions.

The illogic of the trial court’s analysis is evidenced by
Diamond's own concession with respect to the efficacy of the similar
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war risk exclusion in the policy of the Insurance Company of ths State
of Pennsylvania ("ISOP”). Pa 503-07. That exclusion provided:

No liability shall attach to the company under this
policy for consequence, whether direct or indirect, of

Diamond conceded at oral argument that the ISOP exclusion
precluded coverage. Pa 503-04. The trial court therefore not only
denied Diamond’s motion to strike ISOP’s defense based on the
exclusion, but also granted ISOP’'s cross-motion for summary
judgment on that defense. Pa 527. In view of this concession,
Diamond cannot seriously contend that the Agent Orange claims were
not a consequence of the Vietnam War.

Diamond thus conceded that the ISOP exclusion was effective.

Pa 503-04. The trial court at the same time was of the view that there

were no material differences in the various wordings of the exclusions
. for damage or liability incident to war:

The language of the various clauses is not identical,...
and in my judgment the difference in language is not
significant, because the critical factor is the functional
analysis of what it is that all of these war risk clsuses
are meant legitimately to achieve.

Pa 527-28. A straightforward analysis of the wording of the various
exclusions demonstrates that, just as the ISOP exclusion applies to
preclude coverage for injuries or damage incident to war, admitedly
similar exclusions in the insurance contracts of the other defendants
also serve to preclude coverage.

For all of the above reasons, the trial court improperly granted
plaintiff's motion to strike defenses based on exclusions incident to war
and should, at 2 minimum, have permitted the defendants to present
evidence at a full factual hearing on the applicability of the exclusions.
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THE TRIAL COURT IMPROPERLY ALLOWED
RECOVERY WHEN THERE WAS NO EVIDENCE

THAT BODILY INJURY RESULTED DURING ANY
POLICY PERIOD

A.  Background Facts.
1. The Agent Omange mlings.

In his decision approving the settiement of the Agent Orange
class action, Judge Weinstein found that it was "highly unlikely that,
except for thosc who have or who have had chioracne, any plaintiff
could legally prove any causal relationship between Agent Orange and
any other injury, including birth defects.” In re Agent Orange Product
Liability Litigation, 597 F. Supp. 740, 749 (E.D.N.Y. 1984).
However, the court pointed out that no proof had been shown of any
chloracne injury to the plaintiffs. 597 F. Supp. at 856. Indeed, Judge
Weinstcin cited a study by the Veterans' Administration which found

nocassofdﬂomaeuacedlomeuseongunOrange in Vietnam.
id

The Second Circuit's decision affiring the settlement also
observed "substantial problems” for the class in proving causation. It
‘noted that “[t]he weight of present scientific evidence thus does nog
establish that personnel serving in Vietnam were injured by Agent
Orange.” In re "Agent Orange” Product Liability Litigation, 818 F.2d
145, 172 (2d Cir. 1987).

2.  Diamond's excess insurance.

The excess insurance policies issved to Diamond for the pesriod
1957 to 1975 provided that the excess insurers would "indemnify”
Diamond for any and all sums which Diamond shall become liable 10
pay for bodily injury arising out of an occurrence. Da 1S. These
policies further provided:

’
b Bl
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Liability under this Policy with respect to any
~occurrence shall not attach unless and until the
Assured, or the Assured's underlying Insurers, shail
have paid or have been held liable 1o pay the amount
of underlying limit on account of such occurrence.
The Assured shall make a definite claim for any Joss
for which the Company may be lisble under the
Policy within Twelve (12) months after the Assured
shall have paid an amount of Ultimate Net Loss in
excess of the amount of the underlying limits or after
the Assured's liability shall have been fixed and
rendered centain cither by final judgment against the
Assured after actual trial or by written agreement of

Da 24-25. Thus, the excess insurers’ obligation to indemnify Diamond

would only arise where a judgment in excess of underlying insurance
. was entered against Diamond or where the excess insurer agreed in

writing to a setilement which was in excess of underlying insurance.

3. Diamond's failure to present a claim to its excess
insurers.

By telex dated May 8, 1984, Diamond advised centain of its
excess insurers that the seven Agent Orange defendants were going to
settle the class action for a total sum of $180 million. Da 223-24,
1376-77. Mr. Stauffer, Diamond Shamrock’s risk manager, conceded
that this telex did not tell Diamond's insurance carriers how much
Diamond would be paying out of this amount. Da 1378. Moreover, he
acknowledged that Diamond had not communicated any theory of
trigger of coverage (o its excess insurers at that time. /d.

Afier Diamond entered into the Agent Orange settlement, it
continued to fail to submit a claim 1o its excess insurers. Mr. Stauffer
admitted at trial that he never made a specific dollar request for

ey
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indemnification to any excess insurer. /d. Thus. as the trial court
pointed out during Mr. Stauffer's testimony:

[Ulnless an excess carrier is given some data about
the amount of the setticment and about the possible
years to which the settlement would be atiribuied, he
wouldn't know whether his policy became engaged at
all.... He just wouldn't even know if he were
within the dollar range where he might have 10
respond.

Da 1380-81.

B.  TheRulings Of The Trial Court.

By Order dated February 4, 1988, the trial court denied the
motion of cenain excess insurers seeking partial summary judgment on
the grounds that Diamond cannot prove that any bodily injury resulted
to the Agent Orange claimants. Da 1059. While acknowledging that

the Agemt Orange claimants were unable to prove injury, Da 1053, the
court ruled as follows:

1 do not think it is necessary for Diamond Shamrock
10 be able 10 prove that any individual or any groups
of individuals exposed to Agent Orange in Viemam
actually did experience any injury.

» - »

1 think it is beside the point and lcgally irrelevam
whether any of the veterans in Vietnam were actually
injured by Agent Orange.

Da 1053-55. The court concluded that there was coverage simply
because there was a serious claim asserted against Diamond about
which the excess insurers had been notified. Da 1056.
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C.  The Excess Policies Are Not Obligated To Indemnify
Diamond For Iis Settlement,

1t is well established that a court has a duty to enforce clear and
unambiguous provisions in an insurance policy as they arc written.
See, e.g., Kampf v. Franklin Life Insurance Co., 33 N.J. 36, 42-43
(1960); Steiker v. Philadelphia National Insurance Co., 7 NJ. 159,
166 (1951). As stated by the Supreme Count:

Whatever may be the rules of construction when a
policy of insurance is ambiguous, it has long been the
law in this State that when the contract is clear the
court is bound to enforce the contract as it finds it.
"The Jaw will not make a better contract for parties
than they themselves have seen fit to enter into, or
alter it for the benefit of one party and o the detriment
of the other. The judicial function of a court of law
is to enforce the contract as it is written.™

James v. Federal Insurance Co., 5 N.). 21, 24 (1950) (quoting
Kupfersmith v. Delaware Insurance Co., 84 NJ.L.271,275 (E. &
A. 1912)).

In this case, the contract entered into between the parties is
clear and unambiguous .and should be enforced as written. As
Diamond itself acknowledges, coverage is triggered by an occurrence,
which requires the existence of bodily injury during the policy period.
Pb 52-53. Indeed, this principle is well established under both New
York and New Jersey law.

For example, in the leading case of American Home Products
Corp. v. Liberty Mutual Insurance Co., 565 F. Supp. 1485 (S.D.N.Y.
1983), aff’'d as modified, 748 F.2d 760 (24 Cir. 1984), the district
court held that insurance policies require "a showing of actual injury,
sickness or disease occurring during the policy period, based upon the
facts proved in each particular case.” 565 F. Supp. at 1489. On
appeal, the Second Circuit agreed with the district court that the policy
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language at issue permitted only one reasonable interpretation, that of
injury in fact, concluding:

Where, as here, the contract’s language admits of
Casonable intetpretation, the court need not
look to extrinsic evidence of the parties' intent or to
rules of construction to ascertain the contract's

meaning.
748 F.2d at 765 (emphasis added).

In analyzing the coverage dispute before it, the Second Circuit
agreed with the district court’s ruling that:

The plain language [of the policy] demands that the
insured prove the cause of the occurrence (accident or
exposure), the result (injury, sickness, or disease),
and that the result occurred during the policy period.

748 F.2d at 763 (cmphasis added).

The New Jersey Supreme Court likewise acknowledged the
requirement of proof of bodily injury in Nargford Accident & Indemnity
Company v. Aetna Life & Casualty Insurance Co., 98 N.I. 18
(1984). In that case, the Coun denied coverage, pointing to the
relevant language of the policy, which provided coverage for an
occunuwemlﬁnginbodﬂyinjluyduﬁngdcpdlcypeﬁod.mmm
that "the existence of coverage would require a showing that [a

claimant) actually suffered bodily injury.” 98 N.J. at 28 (emphasis
added).

Judge Weinstein's ruling on causation in the underlying Agent
Orange case is dispositive of the issue of whether there has been
"bodily injury” and hence an "occurrence” under Diamond's insurance
policies. In applying New York law, the Coust in American Home
Products emphasized the collateral estoppel effect-of the underlying
litigation on the issue of when an injury occurred. 565 F. Supp.
1485, 1509 (S.D.N.Y. 1983). The Court explained that the underlying
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trial "will also often resu! 'n a finding of when the compensabie injury
occumred,” and will consequently resolve the issue of coverage. ida
1510. \

Other courts have also emphasized that an insurer’s duty to
indemnify must be determined by the actual facts relating to the
underlying claim. For example, in Travelers Insurance Co. v.
Waltham Industrial Laborasories Corp., 883 F24 1092, 1099 (1st Cir.
1989), the court pointed out that "an insurer’s obligation to defend is
measured by the allegations of the undertying complaint while the duty
toimemﬁfyisdewmimdbymefaas.wlﬁchmumanywabﬁsmd
attrial.” Similarly, as the court explained in Yakima Cemen: Products
Co. v. Great American Insurance Co., 14 Wash. App. 557, 544P.2d
763, 767 (1975): “Coverage or an insurer's 'duty to pay’ depends
upon the actual determination of facts sarmounding the claimed injury
relative to the policy provisions.”

The actual facts in the case desnonstrate that there was no

. compensable injury in the underlying Agent Orange case. That finding

_ collaterally estops Diamond from somehow trying now to create an
injury for insurance coverage pusposcs.

Whmpmmwdwiﬂmlcmdiswwdevidemofuomjury.me
trial court simply elected to absolve Diamond of its burden of proving
injury for insurance coverage purposes. In fact, the court concluded
that it was legally irrelevant whether any class member was injured. Pa
57. In reaching this conclusion, the court looked only to whether the
allegations, if proven, involved a claim for injury. However, this
stmdaxﬂisthewmngstmdudtoapplytoanmsurefsdutyto
indemnify.

The New York Court of Appeals has made it clear that "even in
cases of negotiated settlements, there can be no duty to indemnify
uniess there is first a covered loss.” Servidone Construction Corp. v.
Security Insurance Co. of Hartford, 64 N.Y.24 419, 423, 488
N.Y.S.2d 139, 142, 477 N.E.2d 441, 444 (1985). The mere fact that
Diamond chose to setile the underlying case does not create insurance
coverage urless the loss was otherwise covered by the policy.
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Moreover, the reasonableness and good faith of Diamond's settlement
of the Agent Orange case is of no significance, and certainly cannot
establish coverage that does not otherwise exist. Here, as conceded by
Diamond and found by the court, there is no bodily injury and hence no
obligation to indemnify.

The impropriety of relying on the fact of settlement to establish
indemnity coverage is further evidenced by the unequivocal language of
Diamond's excess policies. In the event of a settlement, the policies
obligate the excess insurers to indemnify Diamond only where the
excess insurer has agreed in writing to the setlement.

Diamond has not, and cannot, establish that written consent
was given. To the contrary, Diamond never told its excess insurers the
amount of its settlement payment. Da 1376-77. Further, Diamond has
never submitted a specific dollar claim for indemnification from any
excess insurer. Da 1378. Thus, Diamond has not complied with the
clear policy language which requires consent by an excess insurer as a
condition precedent to indemnification. The absence of written consent
by Diamond’s excess insurers is fatal to its claim for indemnification.

In sum, because Diamond has consistently taken the position
(and the counts have found) that there was no bodily injury suffered by
the plaintiffs in the Agent Orange litigation, there can be no coverage
for Diamond's settlement payment under the applicable policies.

V. COVERAGE IS AFFORDED BY DIAMOND'S
FOREIGN LIABILITY INSURANCE

The trial count misconstrued and improperly refused to apply
Diamond's foreign liability insurance to the Agent Orange claims. Da
1520, 1541, 1564. It mischaracterized defendants' position as follows:
“defendants argue that Diamond is limited to those foreign risk policies
in seeking coverage . . . .” Pa 56. ‘Thus, the cour understood the
excess insurers 1o be arguing that, if the foreign liability policies
applied, there would be no coverage under the excess policies. Pa 6.
No such argument was made by the excess insurers.
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Diamond’s foreign liability insurance applies 10 claims
involving injuries which took place outside the United States. Da
1523, 1545, 1573. Such insurance was considered primary insurance
for purposes of the excess insurance policies issued to Diamond. Da
424-25,442. Thus, in a situation where the foreign liability insurance
would apply, the excess policies would require payment of the full
limits of these palicies. In other words, the excess policies would have
no obligation to pay until there was exhaustion of the limits of the
coverage provided by both the foreign liability coverage and the Aetna
coverage. The excess policies continue to apply, but they apply in
excess of the foreign liability coverage.

In concluding that Diamond's foreign liability policies do not
apply, the court erroncously held that the "product Hability claims in
this case arc not foreign risks.” Pa 56. However, the issue of whether
the product liability claims involve "foreign risks” is irrelevant to the
applicability of Diamond’s foreign liability insurance. That insurance
covers the Agent Orange or any other claims of Diamond if the alleged
injury occurs in a foreign location, including in South Viemam.
Morcover, the fact that any lawsuit arising out of these claims is
eventually filed in the United States is irrelevant to the applicability of
this coverage, since it is the location of the injury, not the location of
the lawsuit, that controls coverage.

The court found that injury to the Agent Orange claimants took
place in South Vietnam. Pa 51. Based upon that finding, coverage
under the foreign liability poiicies necessarily follows. Thus, this
coverage must be exhausted before any excess policy is obligated 10
provide indemnification to Diamond.

The court also based its conclusion that Diamond’s foreign
liability insurance did not apply on the finding that the “insured
occurrence took place in the United States when the product was
delivered 1o the military.” Pa 56. However, it is the place of the injury
that controls whether the foreign liability insurance is applicable.
Indeed, this is best demonstrated by Diamond's prior handling of
foreign injury claims.
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In the early 1960s. numerous claims were made against
Diamond as a result of chloracne injuries in South America. These
claims involved 2,4,5-T products manufactured by Diamond at its
Newark plant, the same plant that manufactured Agent Orange.
Diamond's foreign risk insurers were notified of these claims by
Diamond and paid mem.mdcovexagcbythcforeigncmius was not
disputed. Da 154-56, 159.

The only potential differences between the Agent Orange
claims and these South America claims is that they involve different
foreign countries and different products. These differences are
irrelevant insofar as coverage under these policies is concemed. These
claims are identical for purposes of coverage since they both involve
injurics occurring within a foreign country arising out of exposure to
products manufactured at Diamond's Newark plant. While Diamond
contends that the Agent Orange claims are different because the lawsuit
was filed in the United States, that fact does not somehow negate the
foreign coverage as long as the injury takes place in the foreign
country.

In sum, Diamond's foreign coverage is triggered since the
alleged bodily injury -- i.e.. exposure to Agent Orange -- indisputably
took place in South Vietnam. The court’s ruling that the foreign
liability insurance does not apply should therefore be reversed 62

62 The count dismissed ull claims for coverage for the Agent Orange claims
agninstthefomi;nlhbﬂityixmmnonlhegmmddmbimnﬂm;nmyof

late notice under New York law. ﬂbuimmwu’eﬁxumﬁﬁedhwglﬁalhe
Agent Orange clsims had been settled by Diamond and after Diamond had

commenced this ection.) Recognizing the legal and facmal correctness of this

late notice ruling, Diamond did not appeal from this ruling. Therefore, if this
Court holds that Diamond's foreign liability insurance coverage applies to the
Agent Orange claims, Diamond should be responsible for the resnliing “logs” in
coverage due 1o its late notice of the Agent Ozange claims to the foreign lisbility
insurers,
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Vi. APPLICATION OF THE BATCH CLAUSE COMPELS
A FINDING OF 133 OCCURRENCES

A.  Statement OfThe Facs,
1. Thehatch clause,

Prior to 1967, Actna’s policies set forth Actna’s agrecment
"[tlo pay on behalf of the Insured all sums which the Insured shall
become legally obligated to pay as damages because of bodily injury,
sickness or disease, including death at any time resulting therefrom,
sustained by any person and caused by accident.”S® Da 662. Under 2
section entitled "Limits of Liability™, the pre-1967 policies incorporated
a batch clause. 64 The baich clause provided that: -

{Al such damages arising out of one lot of goods or
products prepared or acquired by the named Insured
or by another trading under his name shall be
considered as arising out of one accident.

Da 665.

In 1967, Aetna changed to a new form of policy which
provided coverage on a per occufrence basis rather than a per accident
basis. At Diamond's request, a “batch clause” endorsement was added
to the occurrence form of policy. Da 633-34. This endorsement
provided that:

Ansuwhdanagearisingomofonelbtofgoodsor
products prepared or acquired by the named Insured

63As of 1960, the policy lmigusge was ameaded by an endorsement that
substituted “occurrence” for “accident.” Pa 20,

64 The terms lot and batch have the same meaning and are used interchangesbly.
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or by another trading under his name shall be
considered as arising out of one occurrence.

Da 666.

Dimommmmmunmmmwmw
way of cndorsement to add certainty (0 the number of deductibles it
mightberequitedlopayfocmulﬁpledaimnﬂdngmofammm
product defect. Da 530. It perceived the possibility thiat it would be
mqﬁmdmmyamdedm‘ﬂew. Therefore, it
wanted to be responsible for only one deductible for the total amount of
damage caused by a lot or batch of its product, and the batch clzuse
accompﬁmeddmgoalmoredeﬁriﬁvdymmhmumimupm-
tion. Da 469.

At the same time, a¢ reflected by the testimony of iis bioker,
Diamond also understood that inclusion of the batch clause required.
that each batch give rise to a separate occurrence:

Q. Now, with respect to the operation of the batch clause, is

- ittrue that if an accident resulied from a baich of Diamond

product, that accident would constitute a single
occurrence?

Yes.

Andifmcrewasaseoondbmhofllnmepmdnadm
caused a different accident, that would be a second
occurrence, is that correct?

Yes.

Andifﬂemmﬁvebadudmmhedmﬁvemae
accidents, that would be five occurrences under the
policy, is that right?




The proper interpretation of the batch clause in Diamond's
insurance contracts was previously addressed in other litigation to
which Diamond was a party. In that case, the court found multiple
occurrences arising from Diamond’s sale of contaminated chicken feed
because the claims arose out of multiple lots of the feed.

In Home Insurance Co. v. Actna Casualty & Surety Co., 1975
Fire and Casualty Cas. (CCH) 792 (S.D.N.Y. 1975), rev'd, 528 F.2d
1388 (2d Cir. 1976), on remand. 1977 Ins.L.Rep. (CCH) 9 (Sept. 29,
1977), Diamond incurred liability for property damage as a result of the
manufacture of lots of defective vitamirn resin: -

At its Harrison, New Jersey, plant, Diamond
Shamrock produced two lois of superconcentrated
vitamin D-3 resin which became “inactive” and thus
defective at the Harrison plant. The two Harrison lots
were shipped to Diamond Shamrock's Louisville,
Kentucky, plant where the defective resin was
sprayed on com cob fractions to produce four lots of
"Nopdex 200," a vitamin D-3 livestock food
supplement. As a result, cach of the four Louisville
lots of Nopdex was also defective. Diamond
Shamrock sold the four Louisville lots to Central
Soya Corporation which used them in making
chicken feed. Central Soya sold the chicken feed to
numerous chicken famners throughout the country,
and the chicken fed with the defective chicken feed
developed various afflictions, including rickets,
abnormal growth, defective egg production and
death. Central Soya has been settling the farmers’
claims, and the partics have agreed that Diamond
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Shamrock is liable to Central Soya to the extent of
those claims.

Da 800-801.

When Diamond sought indemnification, Aetna, its primary
carricr, and Home Insurance Company, its excess carrier, disagreed
over the number of occurrences under the batch clause. Home
contended that there were four occurrences -- one for each of the four
Louisville lots of Nopdex. Aetna and Diarnond, on the otber hand,
took the position that there were only two occurrences, one for each of
the two Harrison lots of super-concentrated vitamin D-3 resin.
Significantly, po one took the pesition that only a single occurrence
arose "from the manufacture and sale” of Nopdex.

In that earlier casc, Diamona adopted the same position as do
the excess carrier defendants here with respect to the number of -

occurrences. Thus, Diamond argued that each lot should constitute one
occumrence:

{I} is submitted that an ordinary businessman would
-- or at least could reasonably -- say that the damage
10 the chicken arose out of the defective Harrison lots

and that gach lot. therefore. constituted one
-gccurrence”,

Da 193 (emphasis added).

Likewise, Diamond's 1975 Mcmorandum in Suppont of its
Cross Motion for Summary Judgment in the Home case asserted that
the relevant provisions in determining the number of occumrences were
first, the definition of "occurrence,” and second, the definition of the
batch clause. Da 206-07. The term “occurmrence” was defined as an
accident which resulls in damages neither expected nor intended. /d. at
207. The batch clause required that all damages arising out of one lo:
or batch of goods or products prepared or acquired by the insured
“shall be considercd as arising out of one occusrence.” Based on these
two terms, Diamond argued that each batch constituted an occurrence.
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Diamond also argued that the purpose snd intent for inclusion of the
“batch” clmsewasﬂmﬂcmwoddheaﬂymoccunmforeach
ba!chorlotwilhrespeﬂtowl’dd:mwcidunoccumd. Da 193, 195.

lnilssubsequunbﬁeftot!cSewﬂGmitCounoprpws.
Diamond argued: o

Basedupmitsimunaﬂundemuﬂmawimmpea
wﬂcmﬁngofmsdaﬁﬁedbymm
clause,” Diamond has taken the position that there
were two occurrences for purposes of its policies
with Aetna and Home, i.c., one occurrence for each
of the two defective lots produced at the Harrison
plant from which propesty damage arose.

L] L4 *

[T]hedamageimolvedimhkmsedeady"amse‘mn
of the two Harrison lots as the word "arise” is
commonly understood . . . . In shont, the damage to
the chickens originated from the defective Harrison
jots and thus they are two lots of goods or products
out of which damage arose.

Da 190-91.

Following remand of the case, Paragraph 36 of Diamond's
Proposed Findings of Fact asserted:

When the "baich clause” is applied to the per
mnmmﬂnoﬂymmﬂeeﬁeahm
be given is onc that should be understood to mean
u\alﬂ\emisomoocunuweforeachbwlmmnisme
proximate cause of all resulting liability damage and
claims.
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Thus, at no time in that case did Diamond assert, as it did here, that the
manufacture and sale of a defective product was the occurrence. Da
214-15.

Diamond's own analysis in Home v. Aesna is equally
applicable here. Indeed, Diamond should be coliateraily estopped from
arguing in this action for one occurrence when it previously argued in 2
case involving these same policies that the number of occurrences is
dependent on the number of batches.65 Here, as Diamond correctly
and consistently acknowledged in Home v. Aema, each lot constitutes
one occurrence. Accordingly, bzsed upon the trial coun's previous
finding that Diamond prepared and shipped at least 133 lots of Agent
Orange, Da 683-85, there must be at least 133 occurrences in this case.

The Home v. Aetna court concluded that the batch clause
controlied the number of occurrences for products liability claims.
Applying the clause to the facts, the court found that there were ~four
Louisville lots of Nopdex and that the damage in this case arose out
four occurrences.” /d. at 795 (emphasis in the original).

3. The uial court’ presrial rul

Prior to trial, cenain excess insurers moved for partial
summary judgment, seeking the following declarations: (1) the batch
clause is unambiguous and applics to the Agent Orange claims to
determine the number of occurrences; and (2) Diamond shipped a
minimum of 133 lots of Agent Orange to tise: Government in the 1960s.
Thus, it was asserted that the Agent Orange claims involved 133
occurrences.

65 Under both New York and New Jersey law, the doctrine of collateral estoppel
bars a panty ﬁnmtdkignﬁngmissuewhid:wnaﬁmﬂydﬂanﬁmdinnmious
action involving that same party. ScAwariz v. Public Administrator of County of
Bronx, 24 N.Y.2d 65, 246 N.E.2d 725, 298 N.Y.S.2d 955 (1569); State v.
Gonzalez, 7S N.J. 181 (1977). Thus. based on its argument and th» ultimate
ruling in Home v. Aetna, Diamond is precluded from taking any position other
than that each bstch or lot constitutes a separate occurrence.




The court denied the motion, although it agreed that the
undisputed evidence established that 133 lots of Agent Orange were
sold to the United States Govemnment. Da 683-84.56 Following a
motion to reconsider that denial, the court adhered to its prior ruling.
Da 693-694.

Shortly after this nling on the effect of the batch clause, the
court further ruled that Diamond was not required to prove that its
product caused the injurics sustained by the servicemen in order to
obtain coverage for the Agent Orange settiement. The settlement was
reached without regard to which manufacturer of Agent Orange had
caused injuries 10 a particular veteran. Pa 533-34.

Thus, although no claimant could prove exposure 10 Agent
Orange produced from a particular batch, Diamond nevertheless settled
the case at least in pan because of its concem over liability being based
upon an enterprise liability theory. Da 1275-78. In other words,
Diamond settled the case because it faced prospective liability arising
out of gvery batch or log of Agent Orange which it manufactured.
Moreover, the amount of Agent Orange produced by Diamond was a
factor affecting the dollar amount of the Agent Orange seitlement
allocated to Diamond. /d. .

66 During the course of discovery, Dismond preparcd documents relating to its
shipments of Agent Orange to the United Stales Govemment. Diamond's
summary sheets detail shipment dates, the number of drums shipped, the lot
numbers, and the routings for ecach contract it had with the Govemnment. The
summary shoets list 8 minimum of 129 different lots of Agent Orange 20l t0 the
Govemment. Da 667-77. A comparison of the shipments of Agent Orange per
Diamond’s summary sheets based on the shipping documents and a Verified
Siatement filed by Diamond in the class action suil demonstrates that, st a
minimum, Diamond made four additions] shipments nol reflected in the summary
sheets. Da 651-61. The coun ihus correctly determined that the undisputed
cvidence established that a minimum of 133 batches of Agent Orange were sold by
Diamond to the United Suies Government. Da 691.
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4. Thewial cout's degisi

In its April 12, 1989 decision, the court held that the Agent
Orange claims all arose out of a single occurrence -- the entire series of
deliveries of Agent Orange 10 the military. Pa 50. In rejecting the
applicability of the batch clause, the court discussed the difference -
between design and manufacturing defects and ruled that the batch
clause only applied to manufacturing defects. Since the Agent Orange
claims aroscoulofadmigndefea.mebaldlc}ausedidmx:pply. Pa
5S. meeounlatcrdmiedamoﬁontomm’deruﬁsmling. Pa 2512,

B. The Uncontroverted Evidence Demonstrates That A
Separate Occurrence Exists For Each Separate Baich Of
Agent Orange,

The batch clause unequivocally provides that all bodily injury
and property damage autributable 10 one lot of goods “shall be

considered as arising out of one occurvence.” Da 665. The meaning of
tlﬁslanguagecwldmxhavebemmadeanycbamhmemisampum
occurrence for each lot of goods which results in bodily injury.

Dimmnmmmwavoidﬂnappﬁcaﬁmofunmbigmm
interpretation placed on the batch clause. This clause was placed in the
policies at Diamond's insistence. Moreover, this unambiguous
interpretation coincides with the understanding of the policy language
held by Diamond and its insurance ¥ rokers and with the consistent
handling of prior product liability claims.

Forexample.whenlhislanguagecmneimodisputeinﬂmv.
Aemmmmwvouwddmunbamhdmh:appﬁedinamm
comistentwiththeposilionlakmbymeilmmmhem. Specifically,
Diamondclahnedtlmalldamagesmmtoﬂwobmdmofpmdua.
and therefore there were two occurrences. Significantly, Diamond
neveralguedformeapplicaﬁmofasingleocumm .

Here, as Diamond coirectly and consistently argued in Home
v. Aetna, each batch of product constitutes one occurrence. Thaus,
based upon the court's previous finding that Diamond prepared and
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shipped at least 133 lots of Agent Orange, there must be at Jeast 133
occurrences in this case.

Further, the cvidence presented at trial in this case was
mﬂiwm“uyprhtdﬁmwﬁdlmvolvdammm
uﬂmuﬁphdﬁmmhnﬂedbynimuﬂonamulﬁphm
basis. Spdﬁcmy.mmmmdmmmmmum
claims on a multiple occurrence basis.

1. Product liability claims were raised against Diamond
involving a product used for cleaning swimming pools.
These claims involved more than one swimming pool but
a single Diamond product. These claims were handled as
more than one occufrence.

Dacamine claims against Diamond involved a weed killer
that was sprayed by airplanc over vegetable ficlds. The
spray drifted onto other fammers’ fields and claims arose
from those farmers. These claims were handled as more
than one ocourrence.

Dacthal was an industrial weed killer manufactured by
Diamond. There were a series of claims in Califomia,
Washington and Oregon where Dacthal was alleged to
have damaged potatoes. Aectna paid losses for these
claims. These ciaims were handled as multiple
occurrences. Application of the batch clause to the
Dacthal ciaims resulted in one occurvence per batch.

In a lawsuit involving the baich clause in Diamond's
policies, Home Insurance Co. v. Aetna Casualty & Surety
Co., 1975 Fire and Casualty Cas. (CCH) 792 (SDMY.
1975), rev'd, 528 F.2d 1388 (24 Cir. 1976), on remand,
1977 Ins. L. Rep. (CCH) 9 (Sept. 29, 1977), Diamond
treated each claim arising from the manufacture of 2
defective vitamin resin as a separate oocurmence.
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Da 1101-02, 1508-13. In contrast, the evidence & trial did not disclose
any prior product liability claim that was handled as s single
occurrence.

Diamond's prior course of performance in handling mulliple
claimant product Liability claims is conclusive evidence that the Agent
Orange claims arise out of multiple occumences. As set forth in the
Restatement (Second) of Conmtracts § 202(4) (1981):

Where an agreement involves repeated occasions for
performance by either party with knowledge of the
nawre of the performance and opportunity for
objection to it by the other, any course of
performance accepted or acquiesced in without
objection is given great weight in the interpretation of
the agreement.

1d. 87

Diamond along with its insurers and broker has repeatedly
treated multiple claims arising out of Diamond products as multiple
occurrences. The court's finding of one occurrence is without any
evidentiary support. Rather, as Diamond argued and the trial court
ruled in Home v. Aetna:

[TThe damage involved in this case clearly "arose™ cut
of the [133 Newark] lots as the word "arise" is
commonly understood . . . . In short, the dzmage to
the [claimants] originated from the defective

67 This section, previously Section 235(c) of the Restatement of Contracts 1st.
has been widely adopted by New York and New Jessey courts. See, e.g., Herbert
Rosenthal Jewelrey Corp. v. Si. Paul F & M Insurance Co., 249 N.Y.$.2d 208,
215, aff'd, 17 N'Y.2d4 857, 218 N.E2d 327 (App. Div. 1964); Burnham &
Company v. Indian Head Mills, Inc., 18 Misc. 24 976, 191 N.Y.S.24 74, 75 (N.Y.
Sup. Cv. 1959); Balsham v. Koffier. 8 N.J. Super. 48 (1950).
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{Newark] lots and thus they are [133] lots of goods
or products out of which damage arose.

Da191.

Consequently, there are 133 occurrences in this case. .

C.  The Batch Clause Applics Regandless Of Whether The
Chaims Involve A Design Defect Or A Manufacturing
Defect,

The court’s refusal to apply the batch clause was based
principally upon its perceived distinction between a design defect, ie..
“the failure . . . of intellectual conceptualization,” as opposed to
"manufacturing defects” occurring through some error in making the
product. Pa 54-55. Notably, such a distinction does not exist in the
language of the batch clause. Moreover, nothing in the trial record
supports any distinction between “design defects” and "manufacturing
defects.”

During the trial, Diamond did not offer a single exhibit or elicit
a word of testimony in support of a design-manufacturing defect
distinction. Indeed, Diamond never argued that the application of the
baich clause rested upon the distinction. The court thus imposed its
own artificial limitation upon the sccpe of the application of this clause.
In this regard, it is significant that the court acknowledged during
argument upon the motion for reconsideration that its ruling could not
be found within the language of the clause:

Now, it’s true that there is no language in the policy
speaking of manufacturing defects or speaking of
design defects or subtracting one kind of liability
defect to the other; there is obviously no language like
that. And as Mr. Cuyler pointed out today really until
the 1960's when we began to develop modem
product liability law there wouldn't really be any
reason why people would think in terms of
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distinctions between design defects and

manufacturing defects.

Pa 92 (emphasis added). Moreover, by its own terms the clause
extends, and is limited, to coverage for "products liability for bodily
injury or property damage coverage.” Pa 54. Nevertheless, the court
adhered to its prior analysis and ruling.

In this case, all of the cvidence of the parties’ intent
underscores the fact that Diamond and its brokers never applied the
design-manufacturing distinction in determining the applicability of the
batch clausc. ‘For example, Mr. William Greening, Diamond's
principal broker from 1966 to 198068 testified that Diamond had
negotiated for the inclusion of the batch clause partly in response 1o
liability claims against Diamond relating to the use by potato farmers of
a weed killer known as Dacthal. Significantly, Diamond never made a
dmmiuuionﬂmﬂmedaﬁnsrdamdmnﬁmfwm:asomedm
design:

Q. Diamond never determined, though, that the particular
’ product involved with the claim situations had
mismanufactured? :
No.
It never determined that the lot or batch of the particular
pmductsgivingﬁumﬂnclaimshadbeenenmxsly
mixed or manufactured in the plant?

A. Not to my knowledge.

68 Following the issnance of the court's April 2, 1989 decision, Mr. Greening
was deposed in Miami, Flotida in Diamond Shamrock v. Aeina Casualty And
Surety Co., Case No. .842383 (S\_q?erior Conn of San Francisco County,

California). Mr. Greening'’ as well as the deposition
wﬁmnyotbmﬂd?mdyhmummwumuwimobjxdonm
the trial count in connection with the motion for reconsideration.
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Da 736-37. Indecd, the damage was cansed by the application of the
product to potato fields under certain unfavorzble weather conditions.

This "defect™ eventually led Dismond to employ a warning instructing
purchasers not 1o usc the weed killer under those circumstances. Da

736-37.

Likewise, Diamond's former risk manager, Donald Purdy,
testified about certain product liability claims against Diamond that led
to the incorporation of the batch clause in the post-1967 policies.
Neither of these claims, which involved dacamine and dacthal
products, related to a3 “mismanufacture” of particular baiches of the
producis. In fact, these products involved problems in design:

Q.

You don't recall that it was allegedly a mismanufacture
situation where particular batches of the product had been
defectively put together in the plant?

No, no.

Q.. That would be the same answer with respect 10 Dacamine?

Da 746.

Yes.

Purdy also reviewed a copy of the batch clause. He testified
that he could recall no distinction made between application of the batch
clause to claims involving mismanufacture as opposed to design

problems:

Q.

Now, at any time when you, through Mr. Greening,

expressed a concemn with the Dacamine or Dacthal
situations and the desire to somehow avoid being charged
separately for each claim in that situation, did you express
a desire to limit the baich clause to a mismanufacture
situation, as distinguished from a formulation or design
situation?

. ———— e e,
DA PPl rRs raren e

-
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A. 1don't remember that, no.

* ] ]

Q. So, regardless of whether it was a design, formulation or
& mismamufacture situation, you wanted a clause that
would limit the number of occurrences to the number of
baiches or lots?

A. Yes, and at the same time, to limit the amount of
deductibles that would apply.

Da 747-48.

Similarly, with respect to the chicken feed claims which were
the subject of the Home v. Aetna litigation, Purdy did not recall ever
making a distinction between design and formulation defects:

Q. Now, do you ever recall telling your broker or anyone

- from Aetna that the batch clause would not apply in a
design or formulation situation?

A. Tdon't rememberif I did.

Q. Do you ever recall anyone from Aetna or your broker
telling you that the batch clause would not apply to design
or formulation situations?

QU S — A. 1don't recall that.

Da 749-50.

Finally, Purdy confirmed that no distinction was made between
design and manufacturing defect claims in determining coverage for
product liability claims:

NJDEP00002930
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Q. Inthe context of product liability claims, were you aware
of claims that were referred to as design defect claims?

A. 1dont remember that we were talking about such things
back then. We could have been; 1 don't remember

anything specific, though.

Q. Well, just so I am clear, then, do you have any
recollection of discussing the distinction between design
defect claims and manufacturing defect claims in the
1960s when you were considering adding the batch clause
by way of endorsement to the policy?

A. lhave no recollection

Da 751-52.

All of the evidence of the contracting partics’ intert thus
showed that the batch clause applies equally w product liability claims
arising from design defects and manufacturing defects. Consequently,

- thehatdlclausedoesapplytomeAganOnngeclahnsathmsina
finding of 133 occurrences. ’

The case law is well settled that a court should not strain to
impose an artificial meaning to the Janguage of an insurance contract for
the mere purpose of constructing nonexistent ambiguitics merely to
reach an unjustified result. Marini v. Ireland, 56 N.J. 130, 143
(1970); Hargford Fire insurance Co. v. Riefolo Construction Co., 161
N.J. Super. 99, 114-15 (App. Div. 1978), aff'd, 81 NJ. 514 (1980).
Rather, the court must enforce the contract as writien.

Finally, to the extent there is an ambiguity in the batch clause,
this Court is then required to ascenain the probable common intent of
the parties. In this case, testimony from Diamond's own agents at the
time the batch clause was negotiated into the post-1967 policics
demonstrates that the application of the batch clause was never to rest
upon the distinction between manufacturing and design defects.

NJDEP00002931
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This Court should therefore reverse the trial court’s ruling of
the inapplicability of the batch clause, and remand with instructions 10
modify the judgment accordingly.

VII. DIAMOND IS NOT ENTITLED TO AN AWARD OF
PREJUDGMENT INTEREST FROM ANY OF THE
EXCESS CARRIERS

A.  Background Facts,

In awarding coverage to Diamond for the Agent Orange claims,
the coun also concluded that Diamond should receive prejudgment
interest from its insurers. The court assessed prejudgment interest
against the insurers on a pro rata basis, in proportion to each insurer’s
liability for the Agent Orange settlement. Pa 53.

That portion of the count’s decision awarding wejudgment
interest did not set forth any findings of facts or legal conclusions

supponiing the award. Accordingly, certain of the excess insurers
moved for clarification of this ruling.

In urging the coun to reconsider its award of prejudgment
interest, the excess insurers argued the following undisputed facts: 1)
the contractual obligation of the excess insurers to pay money does not
arise until there is exhaustion of under.ying insurance; 2) at no time did
Diamond ever present a claim 1o the excess insurers, choosing instead
to simply put them on notice of a potentiai clzim; and 3) Diamond
refused to take any position on which policy years were liable for the
Agent Orange claim, thereby preventing any excess insurer from
cutting off the running of interest by making a money payment. Da
758-87.

The court reaifimmed its prior ruling, reasoning only that
Diamound was denied the use of its money and that the excess insurers
had the benefit of the use of the money for which they were later held

liable. Pa969. The court did not address the arguments presented by
the excess insurers.
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B. The Terms Of The Excess Policies Preclude Any Award
Of Prejudgment Intexest,

The excess insurers acknowledge that the usc of moncy is a
valuable interest worthy of protection under equitable principles.
Howeve.pﬁormdwmt'semryofjumm.memwmy
claim submitted to the excess insurers preciuded any obligation on their
part to pay moncy. Therefore, their gwn continued use of money also
constituted a valuable right that should be honored by the courts.

In this case, the contractual agrecment between Diamond and
the excess insuress expressly comemplated that their obligation to pay
under the insurance contracts does not arise, and therefore the
wnﬁmwdﬂglnmpomﬁmofmmydounamfer.mﬁlam
claim for payment has been presented to these insurers. Thus, the
language of the excess policies should govem the entitlement of
Diamond 10 any prejudgment interest.

Under this excess policy language, drafied by Diamond’s
brokers, the excess insurers do not pay under the policies uniil all
- underlying insurance has been exhausted. As of the end of trial, no
exhaustion had yet occurred, and hence no claim had yet been
presented to the excess insurers. Indeed, Diamond consciously chose
mtmcxhansliismderlyingixmmhvdedlmwadoptaposiﬁon
as 10 which policies were triggered, and thus never cobjected that its
excess insurers had not paid.

Covenge-ismtaﬂomdmnwemsspommm
until all undestying insurance has been paid. Specifically, the excess
policies provide:

G. LOSSPAYABLE

Liability under this Policy with respect to any
occurrence shall not attach unless and until the
Assured, or the Assured’s underlying Insurers, shall
have paid or have been held liable to pay the amount
of underlying iimit on account of such occurrence. . .
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97-

- Such losses shall be due and payable within Thiny
(30) days afier they are respectively claimed and
proven in conformity with this Policy.

Da 24-25. Thus, liability attaches under the excess policies only after
the applicable underlying insurance has been paid and only 30 days
after Diamond has proven a claim in conformity with this excess
policy. Until Diamond's excess insurers became contractually
obligated to indemnify Diamond, they had no contractual or equitable
obligation to pay interest.

Similarly, the Limit of Liability section of the excess policies
provides that the excess insurers will be liable for Ultimate Net Loss in
an amount up to the per occurrence limit of the policy. Ultimate Net
Loss is defined in these policiee ss:

3. ULTIMATE NETLOSS
The term “ultimate Net Loss™ shall mean:

@) ‘The total sum which the Assured, or
any Company as his Insurer, become
obligated to pay by reason of personal
injury or injury to or destruction of
property, including the loss of use
thereof, either through adjudication or
compromise, and

Shall also incluce hospital, medical
and funeral charges and all sums paid
as salaries, wages, compensation,
fees, charges and law costs, premi-
ums on attachment or appeal bonds,
interest, expenses for doctors,
lawyers, nurses and investigators and
other persons, and for litigation, set-
tlement adjustment and investigation
of claims and suits ‘vhich are paid asa




98-

conscquence of any occurrence
covered hereunder, exchuding only the
salaries of the Named Assured's, or
of any underlying Insurer's

permancnt eroployees,

* L L

The Company shall not be liable for expenses as
aforesaid when such expenses are included in other
valid and collectible insurance.

Da 20-21. As can be seen, "interest” is included in the definition of
Ultimate Net Loss. Therefore, any liability of the excess insurers for
Diamond's seitlement or pre-judgment interest is subject to the policy
limits. Thus, if an excess policy has exhausted its limits toward
reimbursement of Diamond's setilement amount, no amount of pre-
judgment interest can be payable under that policy.®

C. Diamond Has No Equitable Entitlement To Prejudgment
Inicrest,

In this case, Diamond never exhausted the insurance
underlying the excess policies or cstablished coverage in conformity
with the excess policies until the court’s ruling of April 12, 1989.
Indeed, Diamond never even suggested any allocation approach to the
court until the middie of the trial.

Furthermore, Diamond's litigation strategy, as embodied in the
testimony of Robert Stauffer, Diamond's risk manager, further

demonstrates the inappropriateness of awarding prejudgment interest
against the excess carriers. Mr. Stauffer's testimony confinms that

69 The wial court rejected this argument, finding that even if the limit of lisbility
in an excess policy is exhausied, interest on the entire amount should run from the
dats of entry of judgment. Ps 983-84.
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Diamond avoided taking any position on any coverage issue, and thus
could not present an acial claim to its excess insurers,

Q. At the time of your deposition, roughly a year, a year and
a half ago, can you tell the Court, please, what your
company’s position was as to the number of occurrences
for Agent Orange as you understood it as risk manager?

* ] L]

A. Asbest I can recall, the company had not taken a position
at that point in time.

Q. With regard to number of accurrences. Correct?
That is correct.

Q. And as risk manager, was it not also your understanding
at that point in time that the company had taken no
position on trigger of coverage with respect to Agent
Orange? Would it help to read your deposition a little?

A.  Tcan'trecall. Idon't think we, the company had taken a
position at that point in time.

Da 1370-71.

Rather than take a coverage position, Diamond engaged its
broker, Alexander & Alexander, 1o study the possible effects of various
theories of trigger and number of occurrences. This study came to be
known as the "Agent Orange Study.”

Q. Okay. And I take it that even though you had this
information [the Agent Orange study] in hand, the
company never came to a position as to trigger or number
of occurrences, at least that it ever had communicated to
any of its insurance carriers?
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A. 1 don't know that this summary produced any kind of
conclusion from which we could make such a decision.

Da 1376.

By failing to take a position on these issues, Diamond i
understood that it would not be in a position to expect payment from its T
excess carriers, if at all, until after the conclusion of this declaratory

o !

Q. Now, sir, would you agree with me that before an excess
carrier can be held liable in general, with general types of
excess policies that we're involved with in this type of
litigation here, before an excess carrier can be held liable,
the primary must exhaust?

A. Yes,sir, generally.

L J * &

Q. Now, are you aware of any of your primary coverages
that have been exhausted as of this moment?

1 don't believe any are.

Q. [If I were 10 ask you whether the Agent Orange claim
would exhaust any of your primary coverage, could you
answer that without knowing the number of occurrences
or the trigger of coverage 10 be applied?

A. Probably not.

Q. Well, probably not or in fact, wouldn't it be impossible?
If 1 didn't tell you what trigger to apply, and I didn't tell
you how many occurrences there were going to be, could
you sit down, for example, and tell me that the "68 policy
would exhaust?

S NJDEP00002937

o




A. Nosir.

Q. Youjust couldn't, could you?
A. No, sir.

Da 1372-73.

In a letter to Diamond’s broker, Mr. Stauffer acknowledged
:halDiammd'sexcsscmimomﬂdmtbeexpec!ed to respond 10 a
claim that did not exhaust underlying coverage because Diamond
refused 1o take a position on trigger or the number of occurrences.

Q. [(Inthe first paragraph you say in reference to apparently
a leuter from one of my clients, General Reinsurance, "It
would have been sufficient for them . . . to simply deny
coverage based on the failure of {Diamond's] demand to
penctrate their layer of coverage.” Right, sir?

A. Yes,sir.

Da 1374-75.

Interestingly, the trial court commented on Diamond's failure
to adopk a position on trigger or number of occurrences or to otherwise
make a monetary demand upon the excess carriers:

THE COURT: Well, I think thc point Mr. Cuyler is
trying to get at, there really are several points, 1
suppose, but for starters, and unless an excess carrier
is given some data about the amount of the settlement
and about the possible years 1o which the setilement
would be attributed, he wouldn't know whether his
policy became engaged at all.

He wouldn't, therefore, even get more fundamental

questions of whether there might be a nen-coverage
because of some clauses in the policy. He just
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wouldn't even know if he were within the dollar
range where he might have to respond.

Do you know why nothing was done 10 try 0 make
the problem more precise so far as the excess camiers
were concemed?

THE WITNESS [Mr. Stauffer]: Your Honor, if you
would look at the last paragraph, we have said:
"Diamond Shamrock continues to assume that each of
its excess liability insurers follow the position
adopted by Aetna in respect o the settlement and that
any other defense is pot waived therehy.” And —

Da 1380-81 (emphasis added).

In sum, Mr. Stauffer explained that he could not disagree with
the refusal of the excess insurers to indemnify Diamond.

Q. And you don't have any quarrel with them in not paying
any money umil such time as the primary insurance is
paid. Isthatright? You don't have any quarrel with that?

A. That's comrect.

D. The Obligation Of The Excess Insurers For Prejudgment
; C C Prior To April 12. 1989

Under New Jersey law, prejudgment interest is not allowed as

a matter of right, but only where its award is supported by the equities

of the parnticular case. Bak-A-Lum Corporation of America v. Alcoa
Building Products, Inc., 69 N.J. 123 (1975). In cases involving
policies of insurance, prejudgment interest runs, at the earliest, from

. the date of presentment of a claim for payment. Siuce Diamond
Shamrock never made a claim against its excess insurers for payment
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of any portion of the Agent Orange claim, prejudgment interest, even if
allowable in the abstract, could not have commenced uniil that time.

For example, in Ellmex Construction Co., Inc. v. Republic
Insurance Co., 202 N.1. Super. 195 (App. Div. 1985), certif. denied,
103 N.J. 453 (1986), the insured successfully brought suit on a
builder’s risk policy. While awarding prejudgment interest to the
insured, the Court computed interest from the date of denial of the
claim, some six months after a formal claim and demand for payment
had been made by the insured. )

Similarly, in Meier v. New Jersey Life Ins. Co., 195 N.J.
Super. 478 (App. Div. 1984), aff'd, 101 N.J.’597 (1986), suit was
successfully maintained by a beneficiary under a life insurance policy.
In awarding prejudgment interest, the Court observed:

Pre-judgment interest is compensation for loss of the
use of money due, not a penalty, and is payable from
Mdmmmalmmobligaﬁmbgmwdtn.

195 N.J. Super. at 488 (emphasis added) (citation omitted).

Finally, in Miller v. New Jersey Insurance Underwriting
Ass’n., 177 NJ. Super. 584 (Law. Div. 1981), affd in pari, rev'd in
part on other grounds, 188 N.J. Super. 175 (App. Div. 1983), certif.
denied, 94 N.J. 508 (1983), the trial court entered judgment in favor of
an insured under a fire policy. Again, prejudgment interest was
awarded "at the legal rate from 30 days aRer the demand for payment.”

In sum, New Jersey courts consistently have held that
prejudgment interest will begin to run only from the date thal money
becomes due and payable under the terms of the contract of insurance.
Atthecarlim.thisdateismedateofpmsenmionofaﬁpcchim and
demand for payment of a sum certain. Applying this rule to the
payment of prejudgment interest by the excess carriers in this case, no
claim or demand for payment of a sum was made certain until, at the
earliest, entry of the court’s Opinion of April 12, 1989,

“
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New York applies similar rules to the availability of
prejudgment interest. In an equitable action, an award of prejudgment
interest is not a matter of right but is "a matter of discretion.” Margo
Properties, Inc. v. Nelson, 99 A.D.2d 1029, 473 N.Y.5.2d 822
(1984); N.Y. Civ. Prac. L.O.R. § 5001(a) (McKinney 1989).
Moreover, the right to such interest arises only upon the denial of a
claim properly presenied to an insurer. See,e.g., Buttignol
Construction Co. v. Allstate Insurance Co., 22 A.D.2d 689, 253
N.Y.S.2d 172 (1964), affd, 17 N.Y.2d 476, 266 N.Y.S.2d 982, 214
N.E.2d 162 (1965); Michael Delivery of Buffalo v. Firemen's Fund
Insurance Co., 115 Misc. 24 834, 454 N.Y.S.2d 790 (1982). See
also In re Strandburg’s Estate, 138 Misc. 732, 247 N.Y.S. 194
(1930), modified, 138 Misc. 859, 248, N.Y.S. 164 (1931) (attomey
compelled to retum fee obtained from disputed funds in his possession
was not liable for interest because obligation 10 restore fee payment did
not mature until court entered judgment).

The question of whether it is appropriate to award prejudgment
interest to an insured under a judgment remarkably similar to the final
judgment entered in this case was squarely addressed in Eagle-Picher

" Industries, Inc. v. Liberty Mutual Insurance Co., 829 F.2d 227 (1st
Cir. 1987). In that case, the insurcrs had urged the Court to fix the
timing of injury for individual asbestos claims on a case-by-casc basis.
The Court disagreed and accepted .he insured’s position of a rebuttable
presumption that initial injury occurred six years prior to the date of
diagnosis.

The Eagle-Picher Court applied Ohio law, which by statute
required prejudgment interest “when morey becomes due and payable
upon . . . any instrument of writing.” 829 F.2d at 248-49. Thus, the
only issue before the Court was when the insured was entitled to
payment, or "when did money become ‘duc and payable™ under the
policy. 829 F.2d at 249. '

The Court recognized that it would be improper to charge a
particular insurer (AMICO) for prejudgment interest before a claim was
presented. Since a claim was never presented to AMICO, the Court
refused to permit an award of prejudgment interest during any period

NJDEP000 j
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s

prior to this decision. Instead, interest was awarded from the date of
the decision:

It is true that there is nothing uncertain about the
amounts of Eagle-Picher's claims payments. The
accuracy of the lengthy computerized lists of figures
representing the company's resolution of individual
lawsuits alleging asbestos-related disease is
uudlsputed Ehn.hum_hem.m:d_mnum

mmmmmmmm

can not reasonably be argued that AMICO's
obligation could be determined by "mere
computation™ or "reasonably cenain calculations™
until we ruled on how one is to determine when a
disease is reasonably capable of medical diagnosis.
Until . 1 nich clai id

become AMICO's responsibility. The uncertainty
that existed until today is underscored by our decision
to modify the district count’s approach.

829 F.2d at 249 (emphasis added).

Finally, in Morton Thioko! Inc. v. General Accident Insurance
Company of America, No. C-3956-85, slip op. (N.J. Super. Ct.,
Bergen County March 20, 1989), the coun refused to grant
prejudgment interest to the insured in a declaratory judgment action.
After noting that interest is allowed where supported by the equities,
the court held:

Here, it has never been possible for General Accident
to know with any degree of accuracy the amount of
its obligation to Morton Thiokol. Noi only was the
claim unliquidated, but, for the reasons set out above,
the demand submitted by Morton Thioko} must be
reduced by substantial amounts. Certainly there was
no time at which General Accident could have paid
the amount it owed and thus ended the running of
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interest. The amount was never fixed and indeed it
will not be fixed until final entry of judgment
following the present proceeding.

]

Da 823-24.

Here, as in Eagle-Picher and Morton Thiokol, it was never
possible until the court's ruling -- in this case, April 12, 1989, at the
earliest -- for the excess insurers 1o know whether any primary layer of
underlying insurance coverage would be exhausted and for which year
or years. Until that time, it was uncertain whether the excess carriers
would be responsible for any of Diamond’s Agent Orange settlement.
Thus, under both New York and New Jersey faw, the excess carriers
cannot be held responsible for prejudgment interest prior to the time
they had a contractual obligation to pay under their contract.

VIIL. JOINT AND SEVERAL COVERAGE DOES NOT
EXIST FOR THE AGENT ORANGE CLAIMS

Diamond contends that the trial court erred in rejecting a joint
and several allocation of liability against its insurers. In arguing for -
joint and several liability, Diamond hopes to obtain coverage broader
than that provided by its insurance contracts. However, in considering
the possible liability of Diamond's insurers for the Agent Orange
claims, this Court's first and only obligation is to enforce the terms and
conditions of the insurance contracts. Enforcement of Diamond’s
insurance policies simply does not permit joint and several application
of thesc policies.

In order to obtain coverage under a particular policy., an
insured such as Diamond must specifically establish the existence of an
occurrence which results in injury during the policy period. Pb 52-53.
Thus, under the law of both New York and New Jersey, a panticular
insurance policy is triggered for a particular claimant’s injury only
when the insured proves that bodily injury took place during the policy
period. American Home Products Corp. v. Liberty Mutual Insurance
Co., 565 F. Supp. 1485, 1497 (S.D.N.Y. 1983), aff'd as modified,

|
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748 F.2d 760 (2d Cir. 1984); Hargford Accident & Indemnity Co. v.
Aetna Life & Casualty Co., 98 NJ. 18, 26 (1984).

In this case, the short answer 10 joint and several liability for
the Agent Orange claims is that Diamond is not entitled (0 any recovery
because it failed to prove the existence of bodily injury during any
policy period. It was consistently recognized by the court and all
litigants, including Diamond, that there was no way to establish that
any serviceman actually sustained bodily injury. Therefore, in the
normal course, this failure of proof would result in a finding of no
coverage. See discussion, supra, pp. 71-77.

However, the court di¢ rot follow Hartford v. Aetna, and
relied instead upon a theory of bodily injury that does not comport with
the common understanding of that term. It reasoned that the exposure
of a Vietnam veteran to Agent Crange in and of itself constituted "a
wrong” such that "[s]imple exposure™ qualifies as the "injury in fact.”
Pa S1.

Therefore, even under the theory of liability adopted by the
court, there is simply no basis for holding all policies liable for all
injuries. Not all servicemen were exposed (o all Agent Orange at all
times. Consequently, neither the language of the policies nor the
applicable case law support or raiionalize a ruling which would make a
1966 policy responsible for the claims of a serviceman first exposed to
Agent Orange in 1969.

- While it is conceivable that a claimant was injured in more than
one policy period, the relevant inquiry under the law of New York and
New Jersey still requires an apportionment of the injury actually
sustained in each policy period. Thus, in National Casualty Insurance
Co. v. City of Mount Vernon, 128 A.D.2d 332, 515 N.Y.S.2d 267
(1987), the court held that the insurer had a duty to indemnify the city
against a false imprisonment claim only for that period of the claimant’s
incarceration which fell within the insurer’s policy period. The fact that
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the claimant suffered 2 continuous injury during a single period of
incarceration did not expand the insurer’s indemnification obligation.®

Similarly, in National Grange Mutual Insurance v. Continental
Casualty Insurance, 650 F. Supp. 1404 (S.D.N.Y. 1986), the court
reviewed numerous New York decisions relating to the issue of
whether insurers were liable on a joint and several basis, as Diamond
contends, Or on a pro rata basis. The court rejected the joint and
several contention asserted in this case by Diamond as contrary to New
York law,

[Elach insurer is obligated to contribute, pro rata, in
proportion to their respective undertaking toward
legal fees and other expenses of litigation. This
appears (o be correct under New York law.

1d. at 141371

Joint and several liability is likewise not the law in New
Jersey. For example, in Sandoz, Inc. v. Employer's Liability
Assurance Corp., 554 F. Supp. 257, 266 (D.N.J. 1983), the court
expressly rejected joint and several liability among insurers and opted
instead for a method of alloca’;on which resulted in each insurer being
liable only for the injury that occurred during its policy period.”2

70 In that case, the claimant’s incarceration lasted for a one and onec-half year
period extending to January 7, 1983. National Casualty had insured the city
commencing on Janvary 1, 1983. The court held that National Casualty was not
obligated to provide full indemnity for the claim, but rather its duty w0 indemnify
onlllye;mﬂed' to the postion of the injury which took place in the period January
1-7. 1982,

71 Dismond also relics on the New York case of McGroarty v. Great American
Insurance Co., 43 AD. 24 368, 351 N.Y.S.24 428 (1974), qff’'d, 36 N.Y .24 358,
368 N.Y.S.2d 485 (1975). Pb 61. That case, which involved property damage, is
factually inapposite to the Agent Orange case.

72 In dicw, the court suggested that joint and several lisbility might be proper in
unique situstions where there was no way of identifying snd quantifying ths extent
to which injury was sustained during & particulsr policy period. 554 F. Supp. at

(footnote continued)




The analysis in Sandoz was recently adopted by the Appeliate
Division in Gortlieb v. Newark Insurance Co., No. A-2243-88T5, ____
N.J. Super. __ (App. Div. 1990). In that case, coverage was sought
for damage caused by the improper application of toxic chemicals by an
exterminator. The evidence suggested that additional property damage
resulted from the migration of the toxic chemicals after the initial
application. The Court relied upon Hargford v. Aetna in reversing the
trial court’s finding of coverage only under the policy in effect at the
time of application and initial damage. However, in addressing the task
of allocating the loss among the triggered policies, the Court quoted
Sandoz and held:

[W]hile "a carrier would not normally be held liable
for injuries sustained before its coverage commenced
or after it terminated” each insurer would be liable to
indemnify for the damages resulting from the injuries
which occurred during its policy period.

Slipop. at 7.

Notably, even assuming that the cases cited by Diamond
correctly applied joint and several liability to their facts involving a
continuous and indivisible injury, such facts do not exist here. As
previously noted, bodily injury per se was not established. Instead,
CXDPOSUre to Agent Orange was the only injury allegedly sustained by
the claimants and compensated by the court. The court determined that
the "injury” (i.e., cxposure) occurred approximately four months after
Agent Orange was delivered 10 the United States military in this

266. Such a result, however, would not comport with the letter or spirit of the
parties’ agreement, nor is it consistent with the requirement of proof of sctual
injury during the poiicy period. It makes litile sense to reward a policyholder, and
penalize the insurer, by expanding contractual indemnity through joint and
several lisbility because of the insured’s inability to sustsin jix buzden of proving
injury in a given policy period. In any event, under the facts of this case, this
issue need not be addressed by this Court.

g
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country, and therefore it was fair and sensible to allocate the losses (o
each insurer in proportion to the amount of Agent Orange shipped
during each policy period. Pa 51-52.

In so ruling, the court relied on the related New York casc of
Uniroyal, Inc. v. Home Insurance Co., 707 F. Supp. 1368 (ED.N.Y.
1988). In that case, a manufacturer of Agent Orange brought an action
against its insurers secking indemnification for the same Agent Orange
class action settlement. The court concluded that injury from Agent
Orange occurred at the time or shortly afier the product was sprayed.
The coun further determined that Agent Orange arrived in Vietham
approximately three months after shipment, and was sprayed within
approximately one week of arrival. Thus, the court concluded that
iniury occurred approximately four months from the date Agent Orange
was delivered to the United States military in this country. /d. at 1385.
Having concluded that the facts permitted a “clean differentiation of
injuries between policy periods,” the court determined that joint and
several liability was inapplicable. /d. at 1392.

While defendants do not agree that "exposure” can be decmed
the equivalent of "bodily injury,” the conclusions drawn by the court as
to when exposure took place -- and thus the extent of liability under
cach triggered policy -- arc rationally supported by the available record.
Application of joint and several liability finds no support in the record.

IX. THE TRIAL COURT APPLIED A PROPER ALLO-
CATION FORMULA

Diamond fails to identify any material error of fact or pertinent
error of law as a basis for its appeal of the trial court’s allocation
formuia. Instead, Diamond complains only that it will not be 100%
indemnified under the allocation formula, contrary to its "rcasonable
expectations.” Not surprisingly, Diamond cites no authority for its
complaint. Nevenheless, Diamond apparently believes that its
"reasonable expectations” of "full indemnity™ should override the plain
language of its insurance policies - even when less than full indemnity
is a direct result of Diamond's conscious decisions in operating its
insurance program and in conducting this litigation.

NJDEP00002947
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Diamond attacks the court's application of the allocation
formula used by Judge Weinstein in Uniroyal, Inc. v. Home Insurance
Co., 707 F. Supp. 1368 (E.D.N.Y. 1988), appeal pending, No. 8§9-
7555 (2d Cir. 1989), on three grounds. Pb 65. Each of Diamond's
arguments is without merit.

A. Diamond Is Responsible For Any "Uninsured Loss" For
1ts Agent Orange Settlement.

In an egregious attempt to engender sympathy, Diamond
falsely suggests that it had only $10 million in excess insurance
available to it for the 1966-1969 period. Pb 56-58. This
mistrepresentation forms the basis for Diamond's assertion now that the
court's adoption of Judge Weinstein's allocation formula cicated an
"uninsured loss” of over $9 million. Pb 56.

In fact, Diamond had $20 million in excess insurance coverage
for the 1966-1969 policy period, which would have been more than
sufficient to cover its Agent Orange setilement payment under the
court’s allocation. Sec Da631. Thus, any alleged "deprivation” of full
indemnity has resulted entirely from Diamond's own inaction in failing
10 pursue all of its potentially availat.de insurance.

At the first deposition taken in this case, William Greening,3
Diamond's broker of 14 years, explained that Diamond had
$20 million in excess insurance available to it for the period 1966-
1969. Da 635-36. Indeed, in a letter from Greening to Donald
Purdy’4 dated April 25, 1967, Greening identified all of Diamond's

73 William Greening was Assistant Vice President and later Vice President of
Alexander & Alexander from 1963 to 1980. From 1966 to 1980, he was the
principal broker involved in the Diamond accoun:. Da 419-420.

74 Donald Purdy was Insurance Administrator for Dismond beginning in 1957
and latzr became Corporate Director of Risk Management. Purdy was the senior

insurance executive at Diamond until he left Diamond in September of 1982, Da
502-04, 50S.
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excess insurers for this period and set forth the limits of their insurance
coverage.” It is therefore undisputcd that Diamond had $20 million
in excess insurance for the 1966-1969 period -- not $10 million as it
now claims.

Under the court’s allocation formula, approximately $19.9
million was allocated to the 2/1/66-3/1/69 period. This amount was
less than the full amount of excess insurance ($20 million) available to
Diamond for this period. Thus, Diamond had full coverage and should
have obidined full indemnity for its Agent Orange seitlement payment.
However, either by failing to timely notify some of its excess insurers
or by failing to include certain insurers and their policies in its coverage
litigation,’® Diamond limited its recovery and therefore is alone
responsible for its asserted “deprivation” of full insurance coverage.
Diamond's “feasonable expectations™ were satisfied until it voluntarily
caused a shontfall in coverage.

B. The Trial Coun Properly Applied The Allocation Formula
Adopted In Upiroyal,

Diamond complains that the court improperly applied the
formula used by Judge Weinstein in the Uniroyal case, which it claims

75 This letter was marked as Exhibit S at Greening's deposition on January 8,
1987. It showed that, above the $10 million level, additionsl insurance
coverage was provided 10 Diamond as follows: Continental Casualty Company --
$2 million; Fidelity & Casualty Company -- $2 million; Insurance Company of
North America --$1 miltion; and Employers Liability Corporation — $3 million.
Curiously, Diamond scknowledged this INA policy, but not the others, in its
summary trial exhibit of insurance coverage. Pa 391-426.

76 The court dismissed Diamond's Agem Orange coverage cluims against
defendant Insurance Company of North America (TINA™) on the ground of late
notice, under New Yok law, since Diamon first notified INA in the midst of this
vuycovuageacﬁm(whichwuyemuhubimmdhudbemmedh\mdmu
Diamond had seitled the underlying Agent Orange actions.) Diamond Shamrock
has not sppealed from this adverse ruling. Nor has Dismond Shanwock appealed
from the late notice rulings in favor of the forcign liability insurers. See n.62,
supea.




-113-

the underlying tort litigation and of their

using Judge Weinstein's approach. /4.

was based on "assumptions which are either entirely arbitrary and
incapable of proof . . . or are known 1o be wrong, . ..." Pb 66.77
Diamond ignores the fact that Judge Weinstein presided over the
underlying tort litigation in the Agent Orange class action for several
years and, as the court noted, "had a magnificent grasp of the facts of
intesplay with the complicated
issues of the resulting insurance coverage litigation.” Pa 49-50.
Accordingly.theeounheldnmthe"camalpmdm!iabilitywvuage
facts and issues {in that casc} are on all fours with our case.” Pa 49,

Although Diamond acknowledges that "there may be some
virtue in selecting an arbitrary allocation system to determine the
liability of the insurers . . .,” Diamond's only real grievance with the
court’s allocation formula is that it does not
Pb 66. However, Diamond's proposed allocation -- joint and several
liabiity for all possibly impiicated insurers -- has no basis in fact or iaw
and ignores the plain language of the policies at issue.

provide 100% indemnity.

Diamond proposes the altemative allocation of holding all
insurers from 1961 to 1972 jointly and severally liable. Pb 68.78
However, this proposal is based on Diamond'’s incomplete definition of
the Agent Orange class as including “persons in Viemam during 1961
to 1972." Pb 68. This statement is simply wrong. Diamond itself
admitted in its Statement of Factual Premises submitted prior to trial

77 Diamond's complaints asbout Judge Weinsiein's decision are especially
disin;minﬁgmofbim‘spziormmhipofhisdwisivnblheuinl
court. In its January 5, 1989 letter transmiuting Judge Weinst=in's decision to the
court, Dimﬂmuawdmmemmmwpwmubuhofhm
stipulations of fact, expest's affidavit and concessions that Judge Weinstein used.
Da 727. Indeed, Dimnd‘slenumuhedlublemnedbybhnmdwhich
set forth Diamond's view of how its Agent Orange settlement should be allocated

78 The impropriety of this sltemnative is apparent on its face. For example, a
policy issued o Dismond to provide coverage for occurences and resulting
injuries in 1962 cannot under any stretch of Diamond's
lomvidecovmgcforinjmiumninedbywvimmwbofnuuﬁvedm
Viemunuﬂnl%ZmdonlythenwmﬁruexpoudlnAngmg&

imagination be availsble
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that the Agent Orange class involved alleged injuries to members of the
plaintiff class (veterans as well as their spouses, parents and children)
which took place "in each policy period from 1962 through February 1.
1981." Da 625 (emphasis added). In fact. as certified by Judge
Weinstein, the Agent Orange class included all children bom before
January 1, 1984. Thus, the evidence presented by Diamond
underscores the impropriety of its proposed aliemative allocation.

In sum, Diamond has failed to meet its burden of showing that
the court’s allocation is cither factually or legally incorrect. In fact,
Diamond has shown nothing other than its disappointment with the
result of the court’s allocation. Such disappointment is insufficient to
overtum the court’s ruling.

C. The Trial Count’s Allocation Formula Comports With The
y . Of The Polici

Diamond also chailenges application of Judge Weinstein's
allocation formula in this case on the grounds that "the formula adopted
in Uniroyal resulted in full indernnity for the insured in that case.” Pb
57, 65. To the contrary, Judge Weinstein's objective in opting for a
proportional allocation formula, as rpposed to joint and several
liability, clearly was not to ensure “full indemnity” for the insured.

Judge Weinstein sought and applied an option that he believed
“componts with the language of the policies at issue here” and with the
holding of American Home Products Corp. v. Liberty Mutual
Insurance Co., 748 F.2d 760 (2d Cir. 1984) - i.e., that injuries trigger
coverage. 707 F. Supp. at 1392,

In holding that Uniroyal was entitled to $9.9 million of the
$10 million in coverage, the court noted that it was "pure coincidence”
that the figure grazed the limit of the aggregate cap of the policy at
issue. /d. at 1394. Clearly, Judge Weinstein's objective was not to
provide Uniroyal with "full indemnity.” Likewise, in his discussion of
the number of occumrences, Judge Weinsicin cmphasized that a court
must adopt a standard "that reflects the policy’s meaning and ‘cannot be
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resuli-oriented. It musi rest on a principled analysis that is not
predisposed to favor insureds or insurers.” 707 F., Supp. at 1383.7°

In sum, the court, like Judge Weinstein in Uniroyal, properly
detcrmined that its mission was not 10 ensure 100% indemnity 10
Diamond. This is panticularly true when Diamond has only itself to
blame for any "deprivation” of full indemnity. The court properly
appﬁedmaﬂouﬁmﬂmmpomwimﬂelmguageofﬂnpoﬁcisam
the factsoﬂhisuseandwlﬁd:mlsonaprmcipled analysis that is not
predisposed to favor insureds or insurers.

X. THE EXCESS POLICIES PROVIDE COVERAGE
IN THE AMOUNT OF A SINGLE OCCURRENCE

LIMIT FOR THE THREE-YEAR POLICY PERIOD
1966 TO 1969

Diamond argues that the count erroncously applied one per
occurrence limit for each three-year excess policy and should have
applied the occurrence limits separately for each year as in Diamond's
primary policies. Pb 69-71. However, the language of the excess
policies, coupled with the uncontrovened testimony of Diamond's
broker, fully supponts the court's ruling 80

Today, most commercial general liability policies of insurance
are written for a one-year period. However, prior to the mid-1970s,

” In fact, the Uniroyal court never applied the “reasonsble expectations” rule
invoked by Diamond. Pb 57. It held that the best and most recent New York cases
boldﬂm"lhepolicydnuldbevieweduifbyummblyinblﬁmm
mwhhhnilinwhhﬂnamlmdwiﬁﬁehﬁmhq%‘ 707
F. Supp. at 1378.

80 Again.Dimondmnkuthnmﬁomlpiu:hmuilwum"dqﬁved”of
ove.r_”milI?on in coverage by the eou_n's ruling that the limits of the excess

wonldhaveprovidadupmmmﬂlionhexmhnmmbiwfume
period 1966 to 1969,
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commercial liability policies often were written for three-year periods.
When a policy is written for one year, the limits expressed in the policy
are limits for the one-year policy period. With threz-year policies,
however, the insurer and the insured are faced with a choice. The
policy limits can be expressed as a single limit for the term of the
policy, or the policy limits can be expressed as a yeardy limit applicabie
separately to each of the years the policy is in effect. Diamond had
both forms of policy in its overall insurance program during the 1960s
and early 1970s.

For example. the Aetna primary policy in effect from 2/1/66 to
2/1/69 had a per occurrence limit which was subject to an aggregate
limit. The aggregate limit was a yearly limit which was applicable
separaicly in each year the policy was in effect. The Aetna policy
specifically stated:

Three-Year Policy - A policy peniod of three years is
comprised of three consecutive annual periods.
Aggregate limits of liability as stated in this policy
shall apply separately to each annual period.

Pa 434. This language is considerably different from the language
found in the excess policies issued to Diamond.

The coverage grant of Diamohd’s three-year excess policies,
which are identical and based upon the specifications prepared by
Diamond's broker, Alexander & Alexander.8! provides:

81Representatives of Diamond met regularly with its broker  discuss the type of
excess insurance that Diamond desired and to discuss the provisions which
Diamond wanted in its excess insurance policies. Policy langusge or
"specifications™ were then prepared by Alexander & Alexander and submitted to
Diamond for review by its insurance department. These specifications set forth
all the terms. conditions and exclusions which Diamond thought would be
imponant to have in its poiicies. Da 421-22, 506-09, 1095-97. The excess
insurance policies issued 1 Diamond in the period 1957 to 1975 were based upon
these specifications, which contained the terms and conditions approved by
Diamond. Da 4, 15, 601, 1086-89.
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COVERAGE

The Company hereby agrees with Diamond
Shamrock Corporation et al., as further named in the
declarations made a pant hereof, (herein called the
“Assursd") j iti
imitati i to indemnify the
Assured for any and all sums which the Assured shall
by law Gincluding liability assumed by the Assured
under contract or agreement) become liable to pay and
shall pay or by final judgment be adjudged to pay on
jurics including death at any
time resulting therefrom and/or Property Damage as
hereinafter defined arising out of occurrences
L ing during iod

Da 15 (emphasis added). The contract or policy period in each of the
relevant excess policies is a three-year period. Thus, coverage is
extended 1o all injuries during the policy period which arise out of an
occurrence, subject of course to any policy limits for each occurrence.,

Paragraph 2(a) of Diamond's excess policies provides the
applicable policy limits:

2. LIMIT OF LIABILITY - UNDERLYING LIMITS

8) The Company shall only be liable for the Ultimate
Net Loss in excess of the amount recoverable
under

Da 15 (emphasis added). Thus, the excess policies establish a single
limit of liability for an occurrence without regard to whether t: ijuries
attributable to the occurrence take place at the same time, in one year, or
over three years. Moreover, the excess policies do not contain an
aggregate limit. Diamond therefore has coverage under the excess
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policies up to the per occurrence limits for an unlimited number of
occurrences during the three-year policy pesiod.2

Indeed, the definition of occurrence contained in the excess
policies confirms that the per occumrence limit was only intended to be
available once per policy period. This definition, applicable 1o certain
hazards covered by the excess policics, provides:

2.(2) OCCURRENCE

The term "Occurrence™ wherever used herein shall
mean onc happening or series of happenings or one
accident or a series of accidents arising out of or due
to one event taking place duri

- Da 20 (emphasis added). This definition obviously contemplates thata
single occurrence can extend for more than onc year and indeed can
extend throughout the entire three-year policy period. Nowhere dothe

. excess policies suggest that anything other than a single occurmrence
limit would apply 10 any single ocourrencz.

The court comrectily pointed out the differences in the language
of the primary and excess policies. The court observed that Diamond's
primary policy had a three-year term that "specifically divided itself into
periods of one year for the purpose of fixing aggregate limits on
liability,” whereas none of the excess policies contained a provision for
annualization or included an aggregate limit on liability. Pa 971-72.
Rather, the court noted that the limit of liability in the excess policies

82 Diamond cites both the hesding and certain language of this paragraph
without explaining haw it supposts its position. Pb 70-71. However, this
lmedoam&hgmﬁmdaaibelhsmmofmmpwiddbyu
excess policies and acknowledge that the excess policics provide indemnification
for losses in excess of the primary limits. This language certainly does mot
somehow incorporate the underlying Actna primary policy language into the
excess policics, which are subject to their own terms, conditions and limitations.
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was fixed per occurrence. Accordingly, the court held that there is a
single per occurrence limit for the three-year excess policy period:

(T]he total limit for that excess policy triggered is the G

dollar limit per occurrence set forth in the excess
policy. . . . There is only one occurrence per excess
policy period. The excess policy period is three - T
years. And when that is made out, that is the end of L

the Hability of the excess camrier for that three year i
period. -

Pa971.

This interpretation is wholly consistent with the uncontroverted
testimony of William Greening, Diamond's principal broker at
Alexander & Alexander. Greening reviewed a copy of the excess
policy form which was drafted by Diamond and its broker and used by
Diamond's excess insurers during the period 1957 to 1975. He
testified as follows:

-Q.  With respect to the section of the Limits Of Liability, there
is a reference here and, specifically with respect to this
policy, that there is coverage up to an amount of

$5-million per occurrence. Do you see that?

Yes.

Just so I'm clear, does that mean with respect to any
' single occurrence that would fall within the coverage of
this policy, that the maximum liability that would be the
subject of this policy with respect to that occurrence
would be $5 million?

] L] »

Yeah. [ believe the limit per occumrence is $S million.
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In other words, if therc was 2 single occurrence that
resulted in injuries throughout the period of this policy,
the maximum liability under this policy would be
$5 million, comect?

*

A. Yes.

Da 792-94. Based on the excess policy language, it is apparent that,
for any single occurrence, the excess policies are liable for no more
than a single per occurrence limit.

Diamond argues that, because the excess policies "followed
fomn" to the Aetna primary policies, the per occurrence limits of the
excess policies apply separately for each year. Pb 53-54. Again, the
court addressed and rejected this exact argument. The court
acknowledged that the excess policies are often described as “following
form" because they follow the "substantive™ nature of the risks covered
by the underlying insurance. Pa 972-73.83 However, the court noted
- that the excess policies do set forth their own terms, conditions and
limitations of coverage:

However, when the excess policies came to speak in
terms of the limits of liability, they did not zefer to the
{primary] policies. They referred to their own limits,
and those limits were set in a dollar amount such as
$2 million, $3 million, $5 million, $8 million per
OCcuITence.

It seems to me that in fixing the dolar limitations of
liability, as opposed io the substantive coverage of
limits of liability of the excess policies, that we

83 Gieening confirmed that the language of the excess policies cited by
Diamond, Pb 34, simply refesred 1o the type of risks (0 be covered by the excess
policies and does not somehow incorporate provisions of the Aetna policy into
the excess policics. Da 797,

NJDEP00002957
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should look to the terms of the excess policies
themselves and not to the terms of the underlying
policies.

Pa973-74. Accordingly, the court held that the liability of the excess
carriers was "to be fixed in terms of the number of occurrences
occurring within the policy period of cach exgess policy, and in terms
of the dollar limit amount.” Pa 974 (emphasis added).

Once again, the court's ruling is wholly supported by the
language of the excess policies and the undisputed testimony of
Diamond’s broker. The excess policies expressly provide on the first
page that they are subject only “to the terms, conditions and Limitations
hereinafier mentioned” and not to some conditicn in some other policy.
Greening confirmed that the only conditions applicable 1o the excess
policies were those conditions specifically sct forth in the excess
policies. Da 795-96. Contrary to Diamond's contention, no annual

limits condition is contained in or incorporated into the excess policies.

Tustrative of the application of a single occurrence limit to a
single occurrence resulting in injury during a mviti-year policy period is
Judge Weinstein's opinion in Unireyal, Inc. v. The Home Insurance
Co., 707 F. Supp. 1368 (E.D.N.Y. 1988), appeal pending, Dkt. No.
89-7555 (2d Cir. 1989). Home had issued to Uniroyai a three-year
policy covering the period 5/1/67 to 5/1/70 which contained an
aggregate limit per occurrence of $10,000,000, an aggregate kimit per
year of $10,000,000, and a deductible per occurrence of $100,000.
This deductible was not subject to an annual or aggregate limit. 707 F.
Supp. at 1371.

Application of Judge Weinstein's single occurrence trigger of
coverage approach resulted in injuries taking place until July 1, 1968,
or 14 months into the 5/1/67 to S/1/70 policy period. Id. at 1393,
Nevertheless, since there was only a single occurrence applicable to
this three-year policy, Uniroyal was obligated to pay only one, not
two, per occurrence deductibles. /d. at 1394, Judge Weinstein thus
applied one per occurrence deductible per poiicy (not per year) and
further applied one per occurrence limit per policy (again not per year).
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Thus, consisient with Uniroyal, only a single per occurrence limit is
available to Diamond for the three-year policy period.

Another case which supports the court's ruling is UNR
Industries v. Continental Insurance Co., No. 85 C 3532, slip op.
(N.D. I1.. 1988). Da 1506. UNR involved a three-year policy issued
by Continental for the period November 1, 1973 through November 1,
1976. As with the Aemna policy here, the Continental policy was
divided into three "annual periods,” with annual limits of $500,000.

On the first anniversary date of the policy, Continenial issued
an endorsement amending the policy period to extend from November
1 10 December 31, and further providing that the policy would expire
on December 31, 1976 rather than November 1, 1976. Based on this
endorsement, UNR argued that the policy extension for two months
created 2 new and additional "annual period” with its own $500,000
aggregate limit, giving the insured a total of $2 million of coverage for
tie four periods. UNR's argument was rejected by the coun:

The stanting point for analysis must be the language
of the endorsement itself, wiich by its terms,
nowhcre creates a new period.

Da 1494 (emphasis added). Likewise, the court further recognized that
there was nothing that prevented a policy period from extending to
fourteen months:

As previously noted, an “annual period” need not be
limited to a period of exactly 365 days . ... [Tl
regard the Continental policy as having four
anniversary periods and therefore four aggregates
would be contrary to its very terms.

Da 1495.

The court’s analysis in UNR is equally applicable here.
Nothing in the excess policies suggests an intent to divide them into
three one-year "mini-policies” with separate annual policy limits.
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Indeed, it would be improper to interpret the excess policies in such a
way as to create out of whole cloth a dramatic broadening of coverage
which finds no support in the contract language. The excess policies
plainly speak in terms of a single policy period with a single three-year
per occurrence limit.

In sum, the unambiguous excess policy language, coupled
with the testimony of Diamond's broker of 14 years, establishes that
the count properly held that the per occurrence limits of the excess
policies apply only once to any occurrence during the policy period.

XI1. NO ADDITIONAL COVERAGE IS PROVIDED BY
THE ONE-MONTH EXTENSION OF AMERICAN
RE'S POLICY

American Re-Insurance Company ("American Re”) issued an
excess insurance policy w Diamond for the period 2/1/66 to 2/1/69
which provided $3 million in coverage for each occumence. Da 15.84
This policy was later extended at the request of Diamond for one month
until 3/1/69. Diamond claims that the one-month extension creates
additional coverage in the amount of $3 million per occurrence for all

injuries allocated to this one month. Pb 72-73. This argument is
without merit.

Asdismmedinﬂnemdhgsecﬂoh,asinglepermm
limit is provided by the American Re policy, regardless of its duration.
Thus, no separate or additional per occurrence limit can be established
by the onc-month extension. To the contrary, the result of this short
extension of the existing three-year policy was simply to provide an

additional 30-day period of coverage extending the same per occurrence
limit for an additional month.

84 Othuexeeilimmnl!loismedduu-ymuompoliciuwbhmndfor
this period.



"

:
y
b

o
i

5

[

"
b
s
4
f

;

T

-124-

Tae "Coverage" provision of American Re's excess policy
states that American Re will indemnify the insured for any sums which
it shall become liable to pay arising out of occurrences happening
— od:

The Company hercby agrees . . . 1o indemnify the
Assured for any and all sums which the Assured shali
. . . become liable to pay . . . arising out of
occurrences happening during the contract period . . .

Da 15. The per occurrence limit of liability for this policy is
$3 million. This language plainly and unambiguously establishes that
the total liability of American Re for all damages because of bodily
injury during the policy period arising out of any occurrence shall not
exceed the $3 million per occurrence limit. This language is not
dependent upon annual periods, policy pesiods, anniversary daics,
expiration dates, or extensions of policy periods.

As an accommodation to Diamond, American Re agreed t0 2
30-day extension of its 2/1/66 to 2/1/69 policy. See, e.g., Da 637-642.
This extension is reflected in the Alexander & Alexander Binder

- describing the risk as "extend 30 days” Ameri~an Re’s 2/1/66 to 2/1/69

policy. Da 1507. This 30-day extension does not state that the per
occurrence limit shall apply separately to the extension period. Instead,
it simply extends the policy period.

The original expiration date of this policy was February 1,
1969. The Binder simply extended that date to March 1, 1969. It did
not expressly or impliedly alter the per occurrence limit of liability
section of the policy. Thus, there can be no change in the total per
occurrence limit for the policy period.

Moreover, no new or additional policy was ever issued to
Diamond by American Re for this 30-day exiension. Diamond
maintained the same policy. The American Re policy in question
indicates that it was issued for a three-year term. That policy's
inception date was February 1, 1966. No new policy was issued for
this one month period in February of 1969. Thus, there was no new
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policy in force for onc month providing any new or additional per
occurrence limit. Rather, the existing policy remained in effect for the
additional period from February 1, 1969 to March 1, 1969.

This issue was fully briefed and argued before the court on
June 6, 1989. The court flatly rejected Diamond's position, holding
that the excess policy was simply extended for 2 period of one month
"so that it now becomes a 37-month policy instead of a 36-month
policy.” Pa978. Accordingly, the court held that "there is no increase
in coverage with respect to the upper dollar amounts payable on an
occurrence which had already started to happen during the first 36
months.” /d.

Diamond cites out of context the comment by the court that
“[t]here is no increase in coverage that results from that one month
extension.” Pb 72. In fact, the court ruled only that there was no

increase in coverage for this particular occumrence resulting from the
one month extension, explaining:

The plaintiff has argued that it wm'tgemng anything
for its money if we make that interpretation.

{ think the short answer is it wasn't getting anything
in terms of this lawsuit for its money. It didn't get
helped by that extension.

But we have to keep in mind that Diamond Shamrock
was a big company doing lots of things and incurring
all sons of possibie risks and liability, and all kinds
of occurrences.

New occurrences not related to the Agent Orange
occurrence could have happened and some probably
did during that month's period of extension and the
extension scooped up in coverage for them. That's
the coverage that Diamond Shamrock got. It was
valuable coverage and the premium for it was fairiy
eamed.
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Pa 978-79. Thus, Diamond's "objectively reasonable expectations”
were fully met because Diamond received complete coverage for an
additional 30 days for an unlimited number of occurrences up to the
occurrence limit cof the policy. Diamond received exautly what it
bargained for. )

This issue was also addressed by the court in UNR Industries,
Inc. v. Continental Insurance Company, No. 85 C 3532, slip op.
(N.D. 1., November 8, 1988). Da 1493. One issue in that case
involved the effect of an endorsement to an insurance policy extending
the policy period an additional two months. The applicable aggregate
limit in the policy was $500,000 for “cach consecutive annual pcnod
comprising the policy period.”

s :s‘.-.v. PR e

The court rejected the insured’s argument that coverage during
the two-month extension would be illusory unless it created a new two-
month annual period with a $500,000 aggregate. The court held that
the 14-month policy worked the same way as a 12-month policy: “as
claims are paid. thc aggregate limit is reduced, and when the aggregate

" is exhausted by payment, the carrier’s obligation for products claims
ceases.” Id. at 6. The court observed that the language of the
endorsement simply changed the anniversary date from November 1 o

December 31:

The endorsement is an amendment of the amiversary
date to extend an annual period rather than an
amendment to create a new period with an additional
implied $500,000 aggregate limit.

Id. at 7-8.

Diamond cites as its only authority for its position the trial
court’s decision in Asbestos Insurance Coverage Cases, No. 1072,
Tentative Decision Conceming Phase IV Issues, slip op. at 6-8 (Cal.
Super. Ct. Aug. 29, 1988) reprinted in 2 Mealey’s Litigation Reports
(Insurance) No. 22 at A-1 (September 14, 1988). Pb 72-73. While
Diamond represents that the Califomia trial court addressed the same
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issue before the court, that statement is incorvect. It is clear from the
three pages of the California decision cited by Dizamond that the trial
court there was addressing primary policy language which expressly
described the availability of aggregate limits for annual periods. The
court did not address or even consider language in excess policies
which relates to per occurrence limits. In this case, unlike the Asbestos
case, the excess policies plainly state that the occurrence limit applies
per policy peripd. Thus, Diamond's reliance upon the California trial
court decision is misplaced.

The plain language of the American Re excess policy dictates
that no separate or additional per occumrence limit can be established by
the one-month extension of the policy period. Rather, this short
extension of the existing three-year policy simply provided an
additional 30-day period of coverage extending the same per occurrence
limits for an additional month,

In sum, the extension of the American Re policy for 30 days
does not increase the per occurrence limits of coverage provided by the
1966 10 1669 policy. The American Re polic;; covering the period
2/1/66 10 3/1/69 provides a single limit of $3 million for each
occurrence during the 37-month policy period. -

CONCLUSION

The trial court's judgment in Diamond's favor on the Agent
Orange claims is flawed by errors of law and should be reversed. The
trial court incorrecily granted Diamond's motion for summary judgment
negating the war risk exclusions in several excess policies. This Court
should direct the entry of judgment for defendants on the basis of the
war risk exclusion or, at the least, remand for trial on that issue,
Similarly, this Coust should direct entry of judgment for defendants on
the ground that Diamond did not and cannot satisfy its burden of
establishing that any bodily injury occurred during defendants’ policy
periods.

The trial count erred in ruling that the foreign Hability policies
did not apply to the Agent Orange claims. Thus, if this Court should

\
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find thaz Diamond is entitled to coverage for the Agent Orange claims, it
should also hold that Diamond's foreign risk insurance policies provide
coverage for those claims and that Diamond is liable for the loss of
such foreign liability coverage due to its failure to notify the foreign
liability insurers, which led 10 a finding of no coverage as to them.
(Diamond has not appealed the judgment as to the foreign liability
insurers.) The trial court also erred in concluding that the batch clause
dmmmymmnmmpdmmmmmmmm
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g ’ is entitled to prejudgment interest. Correction of these errors requires
g further proceedings in the trial court.

s Finally, Diamond's claims that its insurers are jointly and
%,3’” severally liable for the Agent Orange claims, that the trial coun’s
el allocation of responsibility among the insurers is incorrect, that the

Krs aggregate limits contained in the three-year excess policics are to be

applicd annually, and that by extending a three-year policy by onc
month American Re-Insurance became liable for an additional aggregate
limit, are without merit. If this Court does not accept defendants'
arguments on their cross-appeals, the judgment below should be
affirmed.
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ADDENDUM A

Set forth below are those sections of this brief in which the
signatory defendants identified below do not join:

3

2R .

e

b Aetna Casualty & Surety Company Sections -1, X and XI of o
i3 Part II: Agent Orange - b
b Claims! e

General Reinsurance Company and  Section V of Part I: Newark

North Star Reinsurance Company, Dioxin Claims; Section IV of
, Part TI: Agent Orange
Qlaims

Gibralter Casualty Insura~ce Company, Sections IV(A) and V of Pant
Prudential Reinsurance Company, 1: Newark Dioxin Claims;
Ranger Insurance Company, Employers  Sections HI-VII, X and X1
Mutual Insurance Company and of Part II: Agent Orange
American Centennial Insurance Claims

Company

Schedule A Defendants (see Addendum ~ Sections X and X1 of Part m
B) AmOnpge Claims

Home Insurance Company Sections IV-V1, X and XI of
Part II: Agent Orange
Claims

1 Aetna joins Section VHI of Pant II: Agent Orange Claims except insofar as
Secﬁonvmineupmuumeugumemof&ctileoiPmlLinwmm
does not join.
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Insurance Company of North Amesica, Sections V-VII, IX-XI of S L
Califomia Union Insurance Company Part II: Agent Orange
and Pacific Employers Insurance Clims -
Company

Commercial Union Insurance Company

Section IX (A) and X, n.80
of Part II: Agent Orange
Claims

Fireman's Fund Insurance Company Sections IV (A) and V of
Part I: Newark Dioxin
Claims; All of Part II: Agent
Orunge Claims

National Union Fire Insurance Sections IV-VI, X-XI of Part
Company of Piusburgh, PA, American  II: Agent Orange Claims
Intemational Underwriters, American

Home Assurance Company, Lexington

Insurance Company and Granite State

Insurance Company
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ADDENDUM B
Schedule A Defendants'
John Richard Ludbrooke Youell, a representative underwriter

representing all underwriters at Lloyd's or their successors in interest
who subscribe 1o policies of insurance issued to plaintiff; and

The following companies:

Company Lid.

Anglo-French Insurance Company Lid.
Argonaut Northwest Insurance Company Ltd.
Assicurazioni Generali S.P.A. (UK. Branch)
Aviation and General Insurance Company Ltd.
Bemuda Fire & Marine Insurance Company Lid.
Bishopsgate Insurance Limited

. British Aviation Insurance Company L.

. British National Insurance Ltd.

. British National Insurance Company Ltd. as successor to
North Adantic Insurance Company Lid.

. Brittany Insurance Company Lid.

. Bryanston Insurance Company

. Camomile Underwriting Agencics Lid. on behalf of
Compagnie D'Assurances Maritimes Ariennes Et Terrestres

. City General Insurance Company Lid.
gA Reinsurance of London Ltd.

5 mpagnie Europeene D'Assurances Industrielles S.A.

A goompanhxa de Seguros Imperio s

. mpania Agricola De Seguros, S.A.

- Dant Insurance Company Ltd.
The Dominion Insurance Company Ltd.

. Dominion Insurance Company Lid. on behalf of the Anglo-
Saxon Insurance Association Ltd.

- Dominion Insurance Company Ltd. on behalf of the British
Merchants Insurance Com: L.

- Dominion Insurance Company Lid., on behalf of London
and Edinburgh Insurance Company L1d.
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45.

51
53.
5s.
57.
58.
59.

61.
62.

. Dominion Insurance” Co. Ltd. on behatf of the Royal
. Dominion Insurance Company Ltd. on behalf of the Trent

. Drake Insurance Company Lid.
. El Paso Insurance

. Fidelidade Grupo Segurador
. Folksam Imtemational Insurance Company (UK) Ltd.

. Highlands Underwriting Agency on

. London and Overseas Com

. National Casualty Company of America Lid.

B2

Scottish Insurance Co.

Insurance Company Lid.

Dominion Insurance Company Ltd. on behalf of the
Vanguard Insurance Co. Lid.

Dominion Insurance Company Ltd. on behalf of the World
Marine and General Insurance Corporation

Insurance Ld

Economic Company L.
The Edi Assurance Co. Number 2 Account

2 Company Lud.
English and American Insurance Company Ltd.
Excess Insurance Company Ltd.

Heddington Insurance Company (UK) Lid.
Helvetia Accident Swiss Insurance

of Highlands
Insurance Co.
Highlands Underwriting Agency oat behalf of American

Home Assurance Co.
Highlands Underwriting Ageacy on behalf of London and

Hinhrﬂdmm Co.

pany
PLC CA’ Account)
London and Overseas Co. CA" Account) as successor
to Hull Underwriters Association
Louisville Insurance Company Ltd.
Ludgate Insurance Company Lid.
Minster Insurance Company Ltd.
Mutual Reinsurance Company Lid.
National Casualty Company

New India Insurance Company Ltd.

Orion Insurance Company Ltd.

Prudential Assurance Company Lid.

River Thames Insurance Company Ltd.

Slater Walker Insurance Company Lid.

Southem Insurance Company Ltd. (now known as the Box
Hill Investment L1d.)
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Stronghold Insurance Compeny Li4.

Sumitomo Marine & Fire Insurance Company Lud.
mmm&mmmmymmm)m
St. Katherine Insurance
SwlstmﬂlmnmCo.m

United Siandard Insurance Company Ltd.
Universal Reinsurance Corporation of New Jersey as
successor to Bellefonte Insurance Company

Walbrook Insurance Lad.
Winsenhur Swiss Insurance

World Auxilisry Insurance Corporation Led
YMFue&Maﬂmnm(hmwa)m
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