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2

3 JOHN ZURTOM, having oeen rreviously sworn, cesumes the

4 witness stand and testifies as follows:

3 CONTINUED DIRECT SXAMINATION 3Y 4R. MOSER H

3 THE COURT: Mr. Burton remains on the |

7 witness stand under oath. ithen you're ready,-

3 Mr. Moser, go ahead.

S AR. MOSER: .Thank you, your Honor, ;
1¢ Q Mr. Burton, this wmorning during the course
11 of your exam, I asked you a question about the alarm .

12 system and whether you had made any effort to hide it,
13 and I think your énswer in substance was given the

14 Circumstances at the time you knew you did not.

15 ﬁhat did you mean by your reference to;the

16 circumstances at the time?

17 a Well, to answer your question, it reminded me
18 about the atmosphere about the alarm where it was

19 something -~ something I thought was a clever strategy.
20 If anything I was proud of it. And it was kind of a
21 joke within one echelion of the divisicn.

22 Q Now, with respect to the sewer hookup in
23 1956, did you make any tests before the sewer hookup
24 was put into place?

23 A I made tests of what was going into che
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industriai sewer on that same :ztreet before we
connected into it.
Q And what was =-- question withdrawn.
MR. SPIVAK: <Could I have that answer
pack?
THE COURT: Jouid vou read the question
and answer back, please, Mrs. Mutting?
(Previous question and answer are read o}
the reporter).
o What was the purpose -- why did you make

those tests?

A - Because I knew that the materials we>were

putting in were violating Newark city rules. The same
time I was sure what we were putting -- well, the same
time I was sure other people were also in violation.
€0 I wanted to be able to show that what we were
Putting in was not unusual.

Q Now, when the sewer was hooked up in 1956,
was it hooked up to what you've called the main
builiding?

A Jot -~ there's one unit that I'm uncertain about
in the main puilding. The miticide unit which was 1in a
different type of area than the other units, I don't
remember putting in a connection from it. Sut

~0gically I might have,
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Qe All right. Putcing aside the miticiace

duilding, miticide area for < moment, was the remaining

effluent from the main building directed to the sewer?

A No.
Q And 1s chere any doubt in your mind about

that, sir?

Q Now, what were those effluents?
A “eil, they were a variety of different types.

For exampie, we had sulfuric acid from the chlorine
drying unit in connection with the chloral production.
Effluent from that would be 80 to 85 percent sulfuric
acid saturate with chlorine.

Then we had what we called spent sulfuric acid
from the DDT operation which wéuld be 80 to 85 percent
sulfuric acid containing some solid materials or
materials that solidified out on storagé.

We had quite a largé-quantity of that from
operations such as the DDT washing we had dilute,
fairly large volumes of water containing small amounts
of organic.

From the monochloricacetic acid unit, we had
what was basically sodium hypochlorite solution where
we took the unreacted chlorine gas and adsorped it in

caustic soda.
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from the trichlorophenol unit we had, a
nentioned obefore, a water iayer from the aniscle
separation, dut in general it was two different types
of things, these concentrated sulfuric acids that would
have been a problem to transfer and handle in the trial
sewer and the cdilute wasn solution containing
relatively small amounts of organics or sodium
hypochlcrite from the monochlericacedic unit which
would be relatively harmless. Sodium chloride peing a
relatively common bleach.

Q Did you make your superior aware of
whether or not you were.hooking up the sewer to the
main building?

A Again, I don't have any recollection of

specifically doing so, but in the context of the time,

my relations with my superiors, I would be absolutely
certain I did. Because in effect I would want to make
sure that they understoed they were still violating the
law and for my own self-protectiqn I would have mnade
sure of that.

Again, I'm thinking back to what sy situation
and my relation Qith My superiors and the probiem of
the plant as far as inspection was concerned. One of

the reasons. And this is -- T'a not rositive -- sort

of vague in my mind. dight have :un a ovipeline
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connection to the miticide unit :in order tc have an
effective token discharge to the 2,4-D sewer.

So the inspector never went feally into the main
puilding. But stilil knew from cthe pipes that came out
of it that we had discharge from there. Asked, well,
what about effluent in the main building I would have a -
pipe line I could point to, éut this is supposition
again pased on what ny reasoning would have been at the
time.

THE COURT: Let me ask, why didn't you
hookup all of the main building to the public
sewer?

THE WITNESS: Well, effluents such as ==
the DD -- the spent acid from the DDT unit, most
of that was sent to recovery. We were able to
get the sulfuric suppliers to take it back. It
was a polymer congealing in the storage tanks
and it would have been a physical problem in the
industrial sewer.

We had a long line from the industrial
sewer and were very concerned because when we
put it In there was less pitch from the inlet at
our place to the sewer in the street, Invother
words, that very much less pitch than it should

nave had probably so we.had TO pe retty certain
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that nothing was gclng.to grecipltate or settle
ocout in that long horizontal stretch to avoid
plugging.

So anything that contained soiid, such as
acid and DDT, would have been a major problem.
Things like this other concentrated sulfuric I
described would to some degree be a groblem
because most of the =2ffluent we were putting in
the industrial sewer was alkaline.

On the other hand, it was advisable to
keep as much acid out as possible for the same
reason. Any sodium 2,4-D that was in it reacted

with acid could precipitate and plug the sewer

80 things such as muriatic acid, for example,

when we had to dump it, very clearly we dumped
that in the river for no other reason than not
create this kind of a problem.

So it wéuld be for operating purposes,
danger plugging the sewer if we put nuch in the
way of acids into it. We did have some acid

from the 2,4-D and 2,4,5-7 acid production. But

%]

the suifuric acid content of -them was very
small. From the miticide, that had Jquite a bit
of acid content in it.

That's why I'm -- would have been
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tllogicai to put that in as long as we had
access to the river with it. These dilute
solutions I mentioned woulid have been no 9robleﬁ
£or plugging the industrial sewer. They were
simply a matter of this whole main building, the
floors were pitched towards the river. To have
diverted any of those effluents to the
industrial sewer we would have had to put in a
pit and pumps and éipe iine and there would have
been quite a bit of additional expense.

So matter of view of expense, operating
safety in the industrial sewer, each one of
these effluents had some reason far as much more
convenient and from our point of view at that
time, to let it just go into the river. Also
these were batch operations so that you weren't
runniqg a steady stream.

Again, in the cése of inspections, you had
plenty of time, if you happened to be
discharging a tank at that time, to stop that
discharge.

THE COURT: Go ahead, please.

MR. MOSER: Thank you.

») tow, in or around 1273, did you ..ave

occasion to be in this plant?
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A Yes.

Q And what were the circumstances i1n whicn
you Zound yourself in the plant in 15737
A Well, an entrepreneur 3ill Mitchetl had .eased
the plant from Diamond‘shamrock with the pursose of
making.a chemical -- I pelieve it was oenzyl alcohol.
That project had failed, but meanwhile Diamond having
shut down the 2,4 ~-- naving :hqt aown the plant had a
need for 2,4-D acid in connection with retail
operations. So that Mitchell made a contract with
Diamond to produce 2,4-D acid for them and I believe
for some other companies but at least for Diamond.

But by that time the equipment had -~- some of it
was in bad shape. Some of the Piping had been taken
apart and the plant had generally degenerated. 3o #r.
Mitchell wanted to, in effect, rebuild the plant to
make 2,4-D acid for Diamond, and he engaged me to in
effect look after the ~-- deing the work.

Q Now, when you were there, can you describe
for us the status of the main building 1n 1873 as
concerns the sewer?

A What was the last words?

Q How was the main building nooked up to the

sewer, if at all, in 19737

A Okay.
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MR. SPIVAK: Is there an adequate
foundation for this at this point?

THE COURT: Only if you made observaticns
énd vere able to tell. We don't know -- a:’
least I don'’'t know what you did when you went
back into the building in 1973. ©id vou get
inte the nuts and Loits of seeing now the
drainage was laid out, how the sewer discharge
was set up?

THE WITNESS: Well, in the main -- we oniy
used part of what is this new main building.
The part where the TCP operations carried out we
had no use for that and didn't use it.

THE COURT: When you say "we," are you
speaking in 1973 cof Mitchell?

THE WITNESS: Yes, 1973. The only thing
we did in the main building == or I'm sorry.
The only thing we did in the TCP area of the
main building was to take some tanks out of
there that we needed into the 2,4-D acid
production. And one tank, which was Diamond’'s
steam stripper tank,'used that for some purpose.
I've forgotten what.

But I remember going :n to cheeck :t sut

for cieanliness. Je operated the the .Jownscrean
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end or this main ouiidins to make dichlorophenol
and monochloricacetic acid.

As far as the sewers were concerned, we
had no use for the seﬁer connection from the 7CP
end of the building, but we ran across =-- we had
trouble with the underground water line ieakinag
so we did gquite a bit of digging up the grouna
looking for leaks.

In the course cf that we happened to run
across what iooked like a terra-cotta sewer rlpe
from the TCP end of the building running down
toward the main industrial sewer, but this was
purely by accident. e had no use for it, and
the waste effluents from the MCA and DCP units.
which were now 'in the main building went into a
rather peculiar basin type of affair which was
on the land ﬁide of the river bulwark or piling
of the river.

It was not a sewer as such. It was
something =~ they had excavated a pit. On the
land side of this bulwark, the river had-a -= I
don‘t know exactly what you caii 1t -- olanks
that went up to make a vertical bank.

THE COURT: And did you see where this pit

drained, now the erffluents from che sit Zirainec?
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" THE JITNESS: Jell, this bulwark was not
waterproof. TIn other words, there was cpace Iin
between so i1t simply drained through the piling
into the river.

THE COURT: Were there any pipes or
trenches ieadina away from the Pit?

THE WITNESS: Yo. Tt was sight adjacent
to the river. 1In Fact, part of the river —-- the
level would rise and fall with the river.

THE COURT: 30 ahead.

Q The sewer that you did discover, was it
able in your judgment to .handle all the effluents from
the main building? |

MR. SPIVAR: Objection. Lacks foundation.
How did he know how much effluents there was in
the building in 19637

THE COURT: We have to see the answer,
whether the witness is familiar with it.

I think what Mr. Moser isg really trying to
figure out is how the plant when you came into
it in 1973, how its pipes were seé up 1n terms
of managing the effluents from it.

Now, I understand that vou only used part
of the plant with Mitchell in 1973, so perhaps

d4id not engage the entire system. DBut were vou

MAXUS028598




Surton-idiracct-ioser 17

: | |
1 able to get a handle on now the jystem was set ;
2 up? f
3 A Well, the TCP end, which 15 the one part we did ;
4 not use, [ don't know. The effluents couid have gone
5 through this pipe.z mentioned we ran across with the
5 industrial sewer or it‘could have gone to the river
7 Since it was adjacent to the river, and I have no

|

3 opinicn on that whatsoever. |
9 | THE COURT: Okay. How about %he

10 downstream?

11 , THE WITNESS: Nothing to indicate which

12 way it went.

13 ' THE CQURT: Very well. How about the

14 downstream side which you began to use of the

15 main Suilaing?

15 THE WITNESS: That was all set -- well, in

17 the normal course of events, the oniy liguid

18 effluents'directly from making == I'm sorry. I

19 have to think one minute about one point. Okay.

20 I thought of my answer.

21 I was wondering where the chlorine went

22 but I remember now the set-up was such that the

23 ~excess chlorine from monochloricacetic acid went

24 to the dichlorophenol unit so in effect there

25 was no excess chlorine te ve concerned with.
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So, i1n the normal course cf events under
this new set-up chere would be no liguid
effluents from the ~- no liquid chemical
effluents from the monochloracetic unit or
dichlorophenoi unit except one item and that was
a sulfuric drying tar which was in the gas line
between the two units.

That unit I remembered very well because
we had quite a bit of troubie operating it, and
I went back a number of times to try to solve
the operating problem. That unit drained into
this pit that I mentioned before.

THE COURT: Go ahead, Mr. !oser.

MR. MOSER: Thank you, your Honor.

THE COURT: 159A I take it is to simply
make 159 more legible.

MR. MOSER: It is, your Honor. I
represent to you that we have the first two
pages of exhibit 159 retyped into 159A for use
S0 we could all read it.

MR. SPIVAK: I have no problem with that.
{dy observation with respect to 159 is th;t as T
recall it is in fact two documents and that in
fact the witness at his Zeposition had ao

familiarity with the second two pages of it.
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MR. {10SER: You'rs correct. And don't
olame you. Be happy to have them taken off if
you like.

THE COURT: Why don‘t you do that. Take
the bottom two pages off 159. Perhaps get them
1n through another witness. I am not precluding
that. Mr. Burton dcesn't know anything abouc
them. They're not part of this document.

Q- Mr. Burton, for convenience, we wilil --.get
to the substance of it. Look at exhibit 159A.

Just for the record, do you recognize exhibit
159 as a memorandum prepared by you on or about April
4, 19607
A I don't remember it. I'm not disputing it, but
I don't remember it.

Q All right. Was -- are the initials in the
lower left-nand corner on the second page those of your
secretary?

A Yes. VYes.
Q And does it on its face bear all the

indications of a memorandum prepared by you until 19607

A All of it except for one part.
Q Which is? Which i3 what?
A The cthird paragraph on rage 2.
Q Paragraph --
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A Starting with "Je proauce uapproximately 2,000
tons."

Q And what is it about that paragraph that
gets your attention?

A Because this is so full of grbss errors of all
varieties that I have a hard time beiieving I ever
would have done it because I was normaily careful and
meticuious. I notice one thing 1in conpection with
‘that. I studied this and triegd to figure out now I
could have done this.

One thing I did was always carefully read back
memos I did or letters I did with numbers to be sure
they wére accurate, and I don't find my signature on
this.

Qoes the original have my signature on it?

Q I'm not awate whether there is a copy with
your signature or not to be honest with you.

Let me ask you this Mr., Burton: Who was Mr.
Weiner?

A Weiner was my superior. He was production
manager of the chlorinated products division.

Q And there are c.c.'s indicated. Who was
Mr. Siemoneit?

A de was a process engineer for the chlorinated

nroducts divisicen.
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A He was the general nanager of the chlorinacted
products division.

) And who was or. 3utton?

A I'm not positive at that particular time but for

a long period he was the director of engineering Lor
the corporation, and I beiieve at that time he was

director of engineering.

8] Let me direct your attention ts the seccond

paragraph of the document. The first sentence states

"Until approximately 1956 we disposed of ail our plant

effiuents into the Passaic River."

Is that sentence accurate?
A Yes.

Q fhe next sentence of the document refers
to the "Passaic Valley Sewerage Commission having
'officially objected’ ;o our polluting the river."
What is méant by the term "officially objected?"

A We get some form of notice from them after the
inspector found this alcohol leak that T think I had
mentioned previously. I don't remember the nature of
che notice, but it reguired us co not nollute the
river.

0 Directing your attention tc the next

sentence, it refers to "Since that time we run some of
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our 2ffluents to each cf these outlets.”

By these outlets, to what were you referring?
A Wait a minute tili I read this carefully. Welil,
that we run some of our effluencs to the industriai

Sewer and some of our effluents scill to the river.

Q Was that true as of 19 -~
A Yes.

Q -- 607
A Yes.

Q Directing your attention to page 2, -- I'n
sorry. I have to -- the paragraph. I'm directing your

attentiﬁn to that paragraph which refers to -~ begins
with the words "“We procuce approximately 2,000 tons of
2,4-D." |
| Do I understand from what you've said thus far

that that paragraph is not accurate?
A It's grossly inaccurate.

Q Would you =~=~ would you tell us how to make
the paragraph accurate?
A .Yeah. Just to be -=- well, do you want how I
calculated or simply the numbers?

Q Mo, explain to us how the caiculation
could have been made.
A Okay.

AR. SPIVAK: Your Honor, aigat it aelip o
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nave the witness explain first in what way it i3
inaccurate?
THE COURT: It might. Yes.
MR. MOSER: That‘s‘fine. I'1l withdraw nav
gquestion.
Q Mr. Burton, to put it in context for us,
could you téll us what :is inaccurate with that

varagraph and also explain what's inaccurate and how i:

should be corrected, all right?

A deli, the 60 percent number is inaccurate.

Q All right. What should that number be?
A Approximately 70 percent.

Q Do you happen to know how --
A I know how I made the error if that's your

gquestion.

Q How did you make the error?
A Pure carelessness, I have a sheet -- I still
have the sheet which I was keeping -- or made a
tabuiation of 2,4-D yields from the period 1954 to
1957. And in one column of it it showed the vieid to
2,4-D based on phenol. And adjacent column it showed
the yield to 2,4-D based on chlorine. And the average
of the figures based on chlorine ;3 59.2 percent.

56 I must have used that number by mistake and

when I said siightly less, it's 60 vercent because that
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matches exactly.

S0, again, T have no memory of doing i1t, but
that wouid make sense. Whercas, the column next to it
shows the yield based on phenci which by-some
calculations I could work out to be 70 percent.

Q Just -- so the 50 percent number should be
73 pércent?

THE COURT: 70.
A The 50 percent number should be 70 sercent.

Q 70 percent. Now, if we change no other
numbers on this page, would that nroduce =-- would the

use of the number 70 there produce more wasté or less

waste?
A Less.
Q All right., What was the next --
- The next error is another embarrassing cne where

I say this means we discard the molecular guota of 400
tons} and that is wrong.

Q And what should it be? hat's wrong?
A If we use -- staying with the 60 percent, then
that number should be 1330 tons instead of 400. I can
show that when I do. the correct calculation, if you
want.

0 Show us the correct calcuiation assuming

7ou use the 70 percent figure.

-
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A Jekll, there's more errors in the zame saragraphn.
Q All right. 30 ahead.
A Weii, I have said that we have 400 tons of 2,4-D

equivalent in the waste per 7ear. Then further down T
say three quarters of this is in the form of chlcorphens
and come out with 110 tons of chlorophens which is
grossly inaccurate. I Zon't know without calculating
precisely what the number is but the 110 iz much too
small. |

All right. And then I said that we use 50 tons
of 2,4-D acid, and that again, if I use original basis,
is till half as much as it should be. That's why this
whole thing baffles me how I could have -- I can't
conceive I could have read this and not picked up these
gorss errors.

Q By the way, where were you in Aprilv1960?
Physicalily, where did you work?
A Well, I was on sick leave. I was home and
apparently I was doing some work part time cause this
memo was obviously dated 'in April.

Q All right. What was the status of the

plant in April of 18607

A Plant was not in operation.
o) And why not?
A : Well, this was after the. explosion. I don't
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Lnow at exactly which stage of -- probabply still being
dismantled and equipment moved out.

Q All right. Mow, have you made a correct
calculation -=-

A ' Yes.

Q =~ along the lines that purport to be made
on exhibit 1597
A Yes. T tried to simplify this to make it as --
first of ail, the number in my tabulation o¢f phenol to
esters in the means is 67 and a half percent. éut in
terms of effluent, that number has to be adjusted
because in the fina; product itself we had some 2,4-D
acid, we had some dichlorophencl, and when we
formulated products we formulated with the slight
percentage of excess just to be sure we met the minimum
strength.

If a product was four parts per gallon, we might
nut in 4.02 or 4.03 to be sure we met the minimum, and
the same way the foreman doing the filling of small
containers for his own protection rrobably at least was
on the up side of the weight limit,

Q All right.

A So anyway, I assumed the amounts that we might
have -- one fbrm or another had in the finished product

mighe De around two to three pfercent 50 .astead of 57
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and a half rzercent I adjusted this up co 70 gercentc as

the best estimate of the vield figure dur:inc this

oeriod of 'S4 to '57.

Q All rignt.

A Then just to make sure that this 15 a
feasonable -- well, this doesn’t reaily enter the
calculation, but for my own benefit I wanted to check
that again, the standards for 2,4-D plans. Andg
Diamond's standard in 19 -- well, no, I didn'‘t convert
these to percentages.

. The Diamond standard in 1958 would be about 70
percent -- oh, it would ke 74 percent yield, The
Diamond standard. 3ut over the years the efficiency
was improving so I could understand that.

The plant that I put in Mexico City,_sﬁaztéd --
well I forgot what it started out but ended up with
efficient of 78 percent, but then I added some
improvements we didn't have at Diamond. Some. Tﬁat
assures me the 70 percent yields in light of other
plants is a reasonable number.

Q All cight.

A What T did, and I don't know if this is
understandable to anyone but an engineer or not, sut if
we had one hundred percent yieid, 24 ton -- this goes

by the molecular weights -- 54 tons of rhenol, we
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produced 221 tons of 2,4-D acid, at 70 nercent yiéld ¢4
cons of phenoi produced 155 tonz of 2,4-D ac:d.

The difference between the 221 and 155 is 36
tons of waste calculated as 2,4-D acid egquivalent. But
that's on the base again of 94 tons cf rhenol.

Now, to go from 94 tons of phienol to 2,000 tons
of phgnol, I multiplied 2,000 by the ratio of 66 over
135 and T come up with 252 tens of 2,4—D acid
equivalent 1n the waste. Theﬁ [ divide that into three
quarters and one gquarter and cerrecting f£or the
molecular weight of dichlorophenocl I have 471 tons of
chlorophens in the waste and 213 tons of phenoxyacetic
acids of various types in the waste.

So, those would be the best numbers based on ny
starting premise of 2,000 tons a year production.

Q If you calculated it today and used the
right yield figure in that paragraph where it reads now
110 tons of chlorophens, you would insert 471 tons of
chlorophens?

A Right.

Q And where it reads-SO tons of 2,4-D acid,
sodium salt, and esters, you would add 213 tons?
A Right.

MR. SPIVAR: That's 248 sodium zalt and
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MR. [MOSER: 7Zes, it was.
AR. EPIVAK: 2f course.

c Directing your attention, if I could, to
the iast paragraph of Jour nemo, it reads -- first to
your suggestions on pnandling the muriatic effluents i3
to try to get sales to make commitments whereby we cell
it all, even at a lower Brice.

Do you Xnow whether that was accepted?

A T remember distinctly at some point when I was
there that sales did drop the price from the seliling

price of $20 a ton to $16 a ton. No. Okay. 3ut I

remember now that nad to be before this period pbecause

I remember wno the sales manager was at that time and
he had left the company by this time.

Q Uh-hum.

A Well, no. Actually what happened after this
time, after 1960, I wouldn't know anyway.

Q All right. 1In other words, you don't know
what happened?

A - Right.

Q In response.to that suggestion, do you
recall during your time replacing the flocors in the TCP
area? |
A dould yecu repeat the Tuesticn rlease?

Q Juring the time you were iantc manager, 4o

MAXUS028611
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1 yoﬁ recall repracing the floors .n che TCP area?

2 A No. But, again, I == T know how thé floors

3 lcoked when we put in the Ffirst autoclave or were gJoing ;
4 Lo and I know how they looked at the end €0 at some

5 : éoint we had to resurface the floors.

3 | ] Fair enough. What was the difference?

7 A When we resurfaced :the floors we put a pitch to

3 them, pitch toward a drainage trencn to facilitate

é washing the floors easily and cleanly.
10 Q All right. Do you recall why that was 5
11 done? ,
12 A This is sﬁandard operating procedure with myself
13 everywhere, : |
14 Q Al; rignt. Now, during the period 1951 to
13 | 1960, did any of the processes that you described
16 discharge to the atmosphere?
17 A Did you say any of the products I described?
18 ‘ Q Yeah. Did any of the processes that you
19 described discharge to the air?
20 A Well, all of them had one way or another vented
21 to the air. Of course in most cases the materials we
22 Were adealing with were relatively nonvolatile. And in
23 some cases, for example, in the hydrochloric ac:d
24 adsorption unit which adosrbed the HCL gas, we naag
253 crouble -- pnot often -- hut it cimes with the unit
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which case some ICL cas would escape.

Q Were there any vents on the autociave?
A Yes.
Q And where -- could vou describe those

vents and how they operated?
A Jell, I say it was a vent because there had to
be, but I don't remember whether we vented that into
the room or whether we =~= as we vrobabiy dia ~-=- carriea
the vent through the adjacent wall which wouid make it
outdoors. I don't remember. As far as ['m concerned,
doesn't matter.

Q How often did the vent serve its function
as a vent?
A Well, before pumping ocut the finished bgtch it
would be necessary to 6pen the vent in order to enable

the material to flow out. And commonly, once the batch

. was finished and cooled, the vent valve wouid be opened

so when water was added it would have an easy way for
the vapor to vent out at that time.
Q So it was used in connection with each

batch? It was used in connection with each batch of

product?
A Yes,

Q dow, this morning we went over a number or
processes. I'm afraid I Skipped cne, Zould you
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describe for us bHriefly the DDT vnrocess?

A ppT?
Q Yes.
A Jell, it consisted of two parts. And I's not

sure when Diamond pought the plant -- when I came with
Kolker we were -- reacting chlorine and alchohol to
make chloral which is one ¢f the intermediates for ODT.

At some point -- I'm not sure whether chis is
oefore or after Diamond kought tne plant -- we switched
to using alkali as a raw material so the process was to
react acid alkali with chlorine which produces HCL gas
which we absorbed in water to form nuriatic acid for
sale and unreacted chlorine gas from that operation
which criginally we adsorbed in caustic 30da to avoid
its discharge into the atmosphere, and later we put in
a unit wheresy we dried the chlorine gas and compressed
it anag recycled it back to the chlof;natiop unic.

The product from the chlorinatorz was chloral
hydrate which we transferred to a still and added
concentrated sulfuric acid to it. And then from that
that formed chloral.

from that we distilled chloral winich we used for
DDT or .ater soid as such. The sulfuric acid from thar
separation we discharged to the river. The £inicshed

chloral from that step was reacted with 20 percent

MAXUS028614
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oleum which is a -=- mignt zay an cver concentrate. 104
percent sulfuric. In other words, more than 100
Percent gjulfuric in strength.

de reacted with oleum and monochlorotenzene to
form DDT in a reaction vessel, or actually we had two
of them.

Thaf reaction takes place over a periocd of
nours. Then the batch is warmed up so that the DODT 1is
on top as part of a top layer. The spent sulfuric
acid, in cother words, what became of the oleum, forms a
bottom layer which we pumped out to one of two ocutside
storage ténks for shipment back toc the sulfuric supply.

The top layer was transferred to a wash tank
where it was washed with water, then washed with
caustic soda to remove any traces of suifuric acid
p:esént. Then it was dried in a vacumn drier to remove
monochlorobenzene and traces of water.

The finished product at that time was molten DDT
and that we fed on to a specially designed flaking
system which converted thg molten DDT to flakés of
solid DDT. VAnd this we packaged and sold or used -
dissolved 1t 1in solvent and soid it as a golution cof
jo)o kg

Q You made reference :in that description to

the wash waters. Jhat lhapgened to the wash water?
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|

b That was discarded. g

8 And where was it discarded? :

A The river. |
Q And where was the material that you

extracted in the drying process discarded?
. Well, if there was any mon =- enough
monocnlorobenzene in it to separate out as a separate a
layer, we would recycle 1t, but the water Dart cof what i

came over the drying process was discarded to the

river.

Q What nappened to spills or leaks from this
precess?
A Well, in that area, we had the same type of

pitched floors and small drainage trenches to

facilitate washing the floor. These in turn led into

an underground pipe that led to the river.

- Q You made reference to DDT spgnt acid and
tanks in which it was placed. Where were those tanks
located?

A They were on the upstream side of the main

building and on the end furthest away from the river.

Q Were they inside or outside?
A Outside.

Q How, 1f at all, were those tanks cleaned?
A That was a real-aeséy cperatien wanich i35 way 7

MAXUS028616
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1 remember it SO well. g
2 Q All right. <ould ycu describe it? ;
3 A Pericdically they would accumulate tco much §
4 solids so then pe necessary to pump out ali the %
g sulfuric possible and then do a very quick water f
5 flush =~ concentrated sulfuric acid is corrosive. f
7 Diluted sulfuric acid is not corrosive. So :t would be :
9 flooding them in large amounts of water to Llood the j
9 sulfuric acid south before they nad time to corrode. ;

19 ‘ 0 Vhere would that wash water go out? é

11 A This would go right onto the ground. These were l

12 orn ground with no -- no paving,

13 Q All right. And --

14 A | And this was an area of the plant which wasn't

15 commonly used for walking or whatever. So from a

16 safety point of view it was satisfactory to dump it on

17 the ground. Then it would be necessary to physicailly

18 shovel out the solids. |

19 . Q And what would you do with the solids?

20 A I don't remember specifically.

21 Q I believe earlier in your testimony you

22 made reference to -~ you used a pPhrase gstill sottoms.

23 Were there =--

24 A I'm sorry. 'That was the first --

28 7 You used the phrase stil!l bottcms?
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A In connection with whicn operaticn?

Q In your testimony. T was going to ask vou
if Yyou could tell us those cperations which producea
still bottoms.

A Well, we had still bottoms -- I.mentioned this

in trichlorophenol. I3 that what vou're referring to?

Q Is that an example of still bottcms?
A Well, kRind of an unusual examrpie.

Q Why is that?
A Secause normaily you are distilling like

materials what is left in the still bottoms is similar

to what you distilled off. But in this case our still
bottoms were sulfuric acids with organics in them.

Q What did you do with those still bottoms?
A If it was hot concentrated sulfuric acid. We

discharged it to the nearby river.

Q dere there also dichloropnenol still
bottoms?
A Mot in those --

Q No no. When you == in the dichlorophenol

mahufacturing process, did you create still'bottoms?

A To go back to what I taink T said nefore, in the
Rolker process, we distiiled 2,4 dichlcrophenol and
ended up with s5till bottoms “hich were -- well aust

nave a variety of things because they were niack,

MAXUS028618



t2

10
11
12

13
14
15
16
17

18
15

20

i

Surcon-d:recc~ioser 37

In other words, Leen sohe degeneraticn oy heat.
3ut pasically they wouid be 2,4,5 trichicrolphenol.
Those were the still bottoms at that tine.

At sometime, I tﬁink about 1953, we diccardedc
that distillation. Later we did a distillation of

chlorolphens but for a different purpose.

Q As you know, ®Mr. Burtecn, in 1983, the DEP

investigated

the Lister Avenue site.

MR. SPIVAK: I object, your Honor. I %

don't know he knows that at all.
MR. MOSER: Question withdrawn, |
THE COURT: All right. Fine.

Q Mr. Burton, are you aware whether or not

the Department of Environmental Protection has
investigated Diamond's site at 80 Lister Avenue?
A No. ©Except that I read == I think I read this
in the papers -~ they found Dioxin at the site. And
you told me or Mr. Cuyler they found various chemicals
there.

Q I'll represent to you they found
chlorobenzene there.

Does it surprise you chlorobenzene would oe
found on this site?

MR. EPIVAK: Objection, fecrm.

-

THE COURT: = think it's all cight. In

MAXUS028619
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1 terms of the processes that were emploved when 5
2 you wWere at the plant, would you be suprised tc¢
2 £ind that in tﬁe £011s7? |
4 THE JITNESS: Jeil, T was sure that it
5 would be in the s0il when I left. 1I'm not sure
3 ovér 18 years whether it would still be there.
7 3ut I would be sure it would be in the soil when
g I left. i
g Q Why do you say that?
10 A Well, because we handled lots of
11 monochlorobenzene and =~ for example, these DDT
12 residues I mentioned that we flushed out the tanks
13 before cleaning out the residue, there would be some
14 monochlorocbenzene in there.
15 _ And in this residue itself, would have gquite a
16 bit of sulfonated monochlorobenéene.
17 In the normal course over a ?eriod of time
18 loading or unloading tank cars outdoors, just plain due
19 to carelessness, operator error, you always spilil a
20 little bit. Opening up the pipelines at the end of a
21 pumping operation. So then if you go to extra
22 procedures you could dlways assume a littie bit gets
23 spilled.
24 and where this unloading of the monochlorbenzene
25 cars was doqe was in a dirt area so any spills or Leaks
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would be == end ug in the gso1l.

SO0.as not to try to ask you to se an expert on wnat

would remain in the soil for now long.
would you expect to find benzene in the

Avenue?

A We handled I think benzene at cne time, out that

was 1in an area near the river. I would not

find benzene.

Zut as of 1960,

s0il at

0 Jould you expect to find DDT?
A Yes.
Q How about DDE? DDE as in egqg.

MR. SPIVAK: Why don't we find out what

it is. Might help if you know.

Q Do you know what D as in David DE is?
A Yes.
2 What is DDE?
A It's a cousin of DDT.
Q All right. Would you expect to find this

family in the soil at Lister Avenue?

A Yes.
Q dow about DDD?
A I'm sorry.
2 What i ==
cetting these

o)
[ )
33
7]
(o}
s
~

=
*
4
]
o]
(o]
1

~2tters

Lister

expect

Q i'm going to direct your attenticn to 1960

tc
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clearliy.
Q Three D's?
A Three D's? hat was the first one?
Q de have DDT as in tomorrow?
A Right.
2 E as in elephant. Aand D és 1n Davidgz?
A 7ell, without not knowing specificaily T think

DY the nature of them, I think yes because in
addition -- DDT was not a pure product. It was
something 1 think on the order of 20 percent of
actually pure DDT.

So these other isomers, and I'm not cognizant of
what specific isomers you're still talking about, but
various other isomers would be expected -~ were present
with DDT, and if we have DDT in ﬁhe soil you would
expect some of the other isomers to be present too.

Q 7hy -- why would you expect there to be
DDT in the so0il? .

A Well, because we handled large volumes of DDT.
At that time that was a 20 cent a pound chemical so we
weren't as careful as we would be with more expensive
chemicals.

And things iike =~- T say cleaning out the
sulfuric tanks. e alsc shipped many tank cars of DDT

soluticn which were !ocaded back- :n the same raiiroad

MAXUS028622
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area and any accidentai: spills, those wouid contain
ODT.

In other worcs, we handled a lot of DDT and DDT
solutions in the grouna area. And be a miracie 1f over
10 years fair amount didn't get spilled into the
ground.

9] How about 2,4 -- how about 2,4-D? In
1960, wouléd you expecf that 2,4-D to be :in the 30il1?

A - Well, for clarity, are you taiking 2,4-D acid or
are ycu going to differentiate cetween different forms
of DDT. There's an acid sodium salt, various esters
which might be called simply DDT because that's the
principal component.

Q I'm now asking you about 2,4-D.

A Yeah. 2,4-D can be present as 2,4-D acid.
2,4-D sodium salt. 2,4-D esters.
. Q Would you expect to find it in any of

chose forms?

A Yes.
Q In 19607
A Yes. |
2 dould you expect to find it in ail of
them?
A dell, as of 1560, yes,
2 all right. Iiow about Z2,4,:-77

MAXUS028623
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1 A Same thing applies, rzreciseiy.

2 9] 2,4,56=-T7

3 A Yes. Same thing, orecisely.

4 o) 2,4,5-T? I'm sorry. I just said that.

in

iow about 1,2,4 trichlorobenzene?

MR. SPIVAK: Your Honor, on much of this

[+}

7 I think even though it was prefaced with an

[4¥]

admonition that he didn't want the witness to

testify as an expert, that is pretty mucnh wherse

(Yo}

10 we're going in terms of whether or not with 3
11 respect to the process that in fact had been |
12 terminated years later -- or years earlier in

13 some of tﬁese cases there would be expected to

14 pe a residual amodnt of chemical in the ground.

15 Whether or not the substance waséused

16 is -- and might have gotten out on the grouhd

17 during the course of the process is a different

18 guestion ﬁhan whether or not he would have

19 expected it to be present in 1960.

20 THE COURT: I suspect both the questioner

21 End answerer have not been making allowance for

22 dissipation that might have occurred let's 3zay

23 between 1954 when a product may have been

24 dropped and 1960, and I think they have probably

25 ooth been using 1960 as -though everything

MAXUS028624
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continued up to then when {r. 3urton .eft.

I think probaply that's wnac's oeen going
on. 3ut I also -- I think what really has
happened is the witness is identiiying every
chemical that was used in the process while hé
was there. And I think what he’s rea;ly saying
ls he wouldn't be curprised tc find out :he end
of that process it was on the ground.

AR.  SPIVAK: :f that's what's going on T
have no objection.

THE COQURT: I think that's what's
happening, is it not? |

MR, MOSER§ That's right.

THE COURT: All right. Maybe just say
that.

dr. Burton, the impression I'm getting
from your testimony is the operation is such
that really all of its products got spilled from
time to time on the ground during the course of
the manufacturing process, is that so?

THE WITNESS: Not guite all. At least it
would surprise me if certain of them were found
in the ground. For example, hexachlorobenzene
which we made in a unit between the =ain

ouilding and the river, .ri ht on the river edaqge,
g _
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and everything there was pitched to the river as
far as washing down 15 concerned. And the {
material was packaged at that spot. So that as ;

|
far as the process is cencerned, I can't -- we ;
certainly had some spills but I can't conceive
of everything that was spilled not being flushed |
-directly into the river. |

The only way I can conceive of

aexachlorobenzene being in the ground would be

in the process of loading boxcars a drum, fiber

drum, might have broken, which would be very

unusual. It's possible, but I would be

surprised at hexachlorobenzene being found now

or being in the ground in 1950 -- 1960.

1 take an exception. I forgot the effect

of the explosion.

Q Passing --
A The explosion took ;lace very close to the
hexachlorobenzene unit, ana it's very likely
hexachlorobenzene was scattered in that area. And T
don't know how they went about excavation, what they
did with cthe concrete blocks, the floor of the main
building; but from that point of view, yes, it
certainly was scattered arsund from the explosicn.

THE COURT: Then what you're saving, with

MAXUS028626
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2 the exception nerhaps of a few of the cnemicaic

2 that were used in the process, most of them from :
3 time to time spilled cut and would have gotten 3
4 on the ground. i

(V1]

THE WITNESS: TIf you say most, 7es, except

several of them -- except for this explosion =--

()

7 | were not made or handled in areas where they

(e}

would be expect to be on the ground.

D

For example, the miticide chemicals were

10 all made in the center of this main buiiding

11 . which had a concrete floor, and normally spills
12 ' again would all be washed to the river. And

13 except for transferring or loading finished

14 containers into a truck, hard for me to conceive
lS: how they would get in the ground.

16— THE COURT: Go ahead, Mr. Hoser.

17 MR. MOSER: Thank you.

18 Q Have you given us all the exceptions from
19 from among those chemicals vou would have expécted to
20 be in the ground?

21 A As far as the products were concerned, I believe
22 30.

23 Q All right. ™id -- did you ever consider
24 the feasiblity of distiiling chlorophenol wastes?

25 A Of distilling chlorophenoi?

MAXUS028627
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) Yean.
A Yes.
9) Pid vou do so?
A No.
2 Why not?
RY Well, except for this initial period before we

¢hanged the procgess.

- Q Why didn't vou?
A Because of the equipment for it would be too
expensive. The figure of 250,000 sticks 1in ny mind,
but I'm not sure whether that's accurate. Anyway, it
was much more expensive than could be economically
justified.

Q So what happened with chlorophens instead?
Instead of distilling them, what Jid you do with them?
A Yeah, we used the crude chlorolphens as they
came from the chlorophenol reactor, and the impurities,
which were largely 2,6 dichlorophenol, instead of
separating them by distillation we separated them as
part of the 2,4-~D acid process.

Q Do you recall the plant being visited on
0ccasion by Aetna inspectors or Aetna engineers cor
whatever?

Do you recall any 2Aetna people visiting the

MAXUS028628
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1 A Ch, yes, very welil, |
2 2 Did you ever consult with those .eople

3 about the chemistry at the slanc?
4 A > remember discussing almost reguiarly with the ;
5 Aetﬁa inspector various physical hazards we had because :
5 nis main knowledge was physical hazards,.and that's »
7 where he was a value to us in spotting physical hazards :
3 such as how we handle ladders and so Forth.
3 I don't remember, and I don't believe we ever

10 discussed or I ever discussed chemical hazarcds with nin

11 because he was not knowledgeable of-it, and uniess |

12 you're really knowledgeable, a little bit of knowlédge

i3 is an awkward thing.

14 Q All right. By the way, while you were at

15 the plant, did you read any scientific periodicals?

16 A Yes.

17 Q Did you read "Chemical Week"?

18 A Yes. |

13 ) NOw, you were present at this plant when

20 the TCP process was developed back when it was a Kolker

21 facility; rrght?

22 A Right.

23 2 Was the plant designed for TCD cperations?

24 a 7ou mean --

25 A | The ouilding, the -physical suiiding?

MAXUS028629
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1 A No.

Z Q dow did this facility compare with other

3 chemical piants vou were in?

4 MR. SPIVAK: I object. I don't think the
5 witness is really competent to answer that

5] question and alsc I think it's too pbroad a

7 gquestion.

3 THE COURT: I thiank it is, too. SJetting

9 us pretty far afield I think.

10 AR. HOSER: Your Honor, ne testified that
11 he -= out of all the chemical plants he's been
12 in, far nmore chemical plants than Dr. Wolfskill,
13 for example,
14 THE COURT: I'm not sure that's so.
15 MR. MOSER: Doctor Wolfskill came to
16 testify to say how this plant compared tc plants
17 at the time.
18 MR. KOEPFF: Ybur fdonor, just in light of
18 your comment, Dr. Wolfskill was uneguivocal in
20 his testimony prior to about the mid-1970's he
21 had only been in six chemical plants and even
22 then it wasn't as an employee or running the
23 plant.

24 AR SPIVAX: I think we'll let his

23 testimony speak for itseif, put I think you':ll
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£ind he was talking about a larger numper OF
chemical giants than that in totai.

THE COURT: dis exverience related to
large number of plants. “hat is this you want
to get him to cﬁmpare -

MR, MOSER: Compare this faciliity with
other chemical plants he was in.

THE COURT: hen?

AR. MOSER: defore 1960.

MR. CUYLER: Judge, the purpose is that
Dr. Wolfskill testified having never been in
this plant at all that this plant was run
exactly the same way -- he was never in the
plant in the 1950's. Certainly wasn't :in the
Plant in the 1960's and yet he testified this
plant was run just iike every other chemical
plant he knew abhout in the fifties and sixties,
and I'll make a proffer as to what this
testimony will be.

THE COURT: All right. You're going to
ask him -~ jet’s see.where we are. Doctor =--
r. Burton, up until he came with Kolker,
wasn't a consultant. So, tasically, T would
have expected him to oe only in those plants ne

worked in or cerhaps e :might incidentally have

— . ———
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gone to cther plants in the same company pr
might have had some -- visited some Eriends, but
he wouldn?t as a regqular thing be going around
éeeing other plants.

Hde worked for US Rubber. He worked for
Physer. He worked I guess in three Gifferent
places for Haden Chemical. e worked Zfor Roman
House Corporation and for J. T. 3aker Chemical
Company.

MR. CUYLER: Judge, which made the same
products,

THE COURT: Well, J. T. Baker might be a
relevant experience because some of the Ehings
are the same. DDT. There was 2,4-D.

MR. CUYLER: Perhaps we could ask the
witness what other Diamond Shamrock plants he
was familiar with during this period of his
employment and how did this plant compare as to
other Diamond Shamrock plants.

- MR. SPIVAR: I still think the guestion
is much too broad, and I would also point out we
went through this elaborate processes with

respect to identifving expert witnesses and

- submitting reports, and it appears to me they

are attempting to use ir. 3urten as an expert.

MAXUS028632




10

11

12

13

14

15

16

17
18
19
20

21

i3
Ut

in

S8urton-direct-“oser

THE COURT: You 3ee, the --

MR. CUYLER: -Isn‘t an e2xpert if you've
seen it. 1It's only an expert if you're like
Wolfskill who never saw anything andé had to
guess.

THE COURT: No, that's --

#AR. SPIVAK: Objection, your_aonor.

THE COURT: That's clever, but not
accurate, Mr. Cuyler. The difference is
that -- the difference is that an expert
presumably sees so many particular instances
that he's able to draw some general conclusions,
but the -- we want to be careful we don't have a
witness testifying as an expert unless in the.
first place he is an expert and 1in the second
place uhless he's been labeled as such and then
he's gone t@rough the drill the. experts have in
terms of preparing a report.

It may well be in fact Mr. Burton could
qualify ag an expert in a number of relevant
areas here but I gather that he was not éo
qualified and identified and ne did not submit a
report,

30, I think it would not 3e appropriate to

ask aim at this stauye, without any advance

MAXUS028633
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1 notiée, pureporting to ask him to compare this |
2 plant to == with the chemical industry in s
3 general cor to US manufacturing processes or to 5
4 world wide manufacturing processes. :
s I think it might be appropriate toc ask him j
) to draw comparisons between this plant and ;
7 specific other plants that he worked in that }
8 perfcrm comparable activity. J. T. Saker clanc E
9 15 one that had some comparable activities, and ;

10 1t may be that US Rubber cor one of the Haden é

11 plants also did. 3But so far I don't Xnow that. ‘

12 MR; CUYLER: The only other thing I would

13 add is to compare it as to other Diamond

14 Shamrock plants within his divisipn with which

15 he was familiar. I think that's a very valid

16 comparison, too. Because -- well, again, I will

17 not do what Mr. Spivak suggested I was about to

18 do 50 -- it will come out on its own.

19 MR. SPIVAK: I think you have to

20 establish first a foundation. Casual visits to

21 a plant are not going to establi;h that

22 : foundation.

23 THE COURT: They may or may nct. 2ut he

24 did work in the 3aker chemical oslant from '45 to

2z ‘48 zo Fresumably knew wnat was going on there

MAXUS028634
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at Least :n the 3ection of 1t wvhere e worked.
Jdope so.
MR. COLCGERO: Your Hdonor, I would make

two points. Tirst of aiil, your Honor, some

tn

weeks agolyou allowed Mr. Zatania under Rule 36
to testify andlgive opinion testiaony on what T
felt at the time, and I still feeli at the time,
concerned information which he hadn't even had
an opportunity to observe but which he .aad
opportunity to receive from phone calls and make
some perfunctory investigation.

Last week we had 4r. Hutton give an
opinion as to what a great company Diamond
Shamrock is. I certainly think that we
certéinly have a sufficient foundation laid from
this witness under Rule 56 to have him give an
opinion which is being asked for by ¥r. Moser.

THE COURT: 1I'll let him compare this
plant to other plants that he saw at the time.
That's appropriate. He's not qualified as an
expert.

Then we also have to keep in mind that
with Mr. Burton, as with a number of other
witnesses, aven though thevy haven't testified as

experts, we've alliowed them to, you know, coO
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give quité a f{ew opinions, to tell us, for
example, how chemicals work and how processes
work. |

WWe've done that with a lot of people, even
though they haven't technically jualified as
experts. We nad a lot of people do tﬁat. He
had Ingley do that. We had !Mr. Giles do that :n
another area. Ar. Steward in a sense gave gquite
a few expert cpinions although he was not an
expert,

I'll iet this man give the same kind of
testimony. That is to say, testimony that's
primarily factual in its thrust and in its
intent but which does incidentally involve
considerable amount of expertise that's related
to the work that the man did.

MR. SPIVAR: I would also suggest the
question as framed is much too broad.

THE COURT: We're going to start over with
a different guestion.

MR. SPIVAK: Unless your Honor directs
otherwise, going to start comparing
pharmaceutical plants with chemical plants.

THE COURT: Physer plant I guess is a

gharmaceutical plant. I hope,:hey're ocperatead a

MAXUS028636
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ilttle puiic differently. Set ..ttle nervous
everytinme I take a pill if they weren':.

Let's see. Why don't you take it cerhaps
one plant at a time. One group of rlants at a

time.

Q All right. Mr. Burten, first of all, how

many Diamond plants were you in prior to 19607

A Prior to when? :
!

Q Prior to 1960. 5

A Five. ?
Q All right. How would you compare this |

plant to those five plants?

MR. SPIVAK: Objection, vyour Honor.

THE COURT: = Did you get enough cf an
exposure to the other;plants to understand their
operations well enough to compare your
cperations to them?

THE WITNESS: VYes.

Q Which -- which were the five Plants? ‘Jhat
plants nad you -- did you have an opportunity to
Observe?

A Painesville; Mason City, Iowa; Greens Bayou;
Pasadena, Texas; and Belle, West Virginia.
THE COURT: Why did vou go to those

piants?  That was the cccasion oOf your sigcits co

———— —— e
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them?

THE WITNESS: "Jell, in eacn case was a
different reason. one time when I was filling
in for my boss at Cleveiand and they had a
probiem at Painesville, I visited the
Painesville plant to try to solve the problem.

Greens Bayou, $1nce we made the same
product, DDT, there was a regular interchange or
Visits to swap technoleqy and so forth. The
Mason City plant, which was put in co formulate
products from the 2,4~D piant, I went ocut to
help set up the equipment procedure for
formulating.

The Belle plant, I think I only visited
that on these reqular guarterly visits that a
couple of those were held or maybe more at the
Belle plant. Seemed to me I went there some
other time for some other reason but I don't
remember why.

The Pasadena plant -- well, Qkay there's
one I really didn't see enough to get a good
comparison odecause it was a big plant, but one
part of that was in the chlor:inated products
division, and we did visit that as part of these

Juarterly rotating visits.

MAXUS028638
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THE COURT: Okay. Jell, you had six
nlants in your <4ivigion and I gatner the
quarteriy visitz rotated from one niant to
another ==

THE WITNESS: Right.

THE COURT: =~- so that every vear and a
haif yocu'd get to a plant on a guarterly visit
on the rotating gquarterly visit?

TIE WITNESS: Yes. 1I'm not sure whether
it precisely worked out that precise rotation
but that was the general idea.

THE COURT: Very well.

Q How did this plant compare to those other

Diamond plants?

A

In terms of what?

Q In terms of its -- in terms of the

cleanliness of its operation, for example.

MR. SPIVAK: Objection, form.
THE COURT: I think it's all right. Go
ahead and answer if you can, please.
You said cleanliness of the operation?
Q  Yeah.
Yeaning were the floors equally clean?

0 For example.

laybe a little beiow average out no sitgnificant

MAXUS028639
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1 ~ difference.
2 0 How
3 equipment?
4 MR.
5 A The which
8 0 Age
7 THE
3 MR,
3 me. He's
i0 rignt.
11 THE
12 'aut if it
13
14 A
15
16
17
18 MR.
19 THE
20
21
22 effluents
23
24 THE
3 comparison

about 1n terms of the age of the
SPIVAK: Objection.
of the equipment?

of the eguipment.

COURT: I'l1 ailow it.
EPIVAK: The witness i3 objecting
got tne same problem. That's ail

COURT: The gquestion is all right.

doesn’t make sense to the witness

it's not a good question for other reasons.

I would think if I tried to average the new

Q dow about the suitability of the building

plants and old plants I'4d say we were probably average.

for chemical manufacturing?

SPIVAK: Objection.

COURT: You know, I think your rea

problem is -- let me just ask, was it a general

practice in Diamond Alkali to discharge

in substantial amounts to rivers i

there were rivers nearby?

TITNESS:

well, if you want a ctri

in the sense -that .et's s3ay the ©

L £

for

then

1

ct

eile

— i — —— — ——— - m———
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plant they made chiorinated soivents and had
excess muriatic acid -- I've forgotten the name
of the mainlriver that runs down there, but I
think they would have taken rrecisely the same
attitude as Newark as discharging into that ;
river because that river was an equally poliuted |
rive;.

The Greens Bayou plant, as I mentioned
before, had to be particular because they were
technically vulnerable to inspections. I don‘t
recollect anything about how the effluents in |
the Painesville plant was handled.

The Mason City, Iowa plant would have
nothing more than washing the floor to take care
of. And I don't know anything about how the
chlorinated products section of the Pasadena
plant, what the effluents were, how they were
handled.

I'm pretty much in ignorance of these
other plants. E£xcept for Greens Rayou. That T
knew specifically.

THE COURT: Okay. Very well.

Q How about, can you compare the =ffluents |
from this plant with the effluents from the J. T. 3aker

nlant? . a

MAXUS028641 -
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La

AR. SPIVAK: I object. T think it's a
lack of foundation type of objection., The J. T.
Baker piant, as your sonor pointéd out,
discharged into a pristeen area of the Deleware
River of which, for example, the city of
Philadelphia took its drinking water, to the
best of my recollection.

THE COURT: Unfortunately and norribly
enough the city of Phiiadelphia got its drinking
water well downstream. Why they did that for as.
long as they did, I don't know.

MR. SPIVAK: No one took their drinking
water out of the Passaic in the vicinity of the
80 Lister Avenue plant.

THE COURT: No, they didn't.

MR. SPIVAK: 1It's a relevant objection.

THE COURT: The witness, incidentally, is
not making ~-- so far he's not making comparisons
unless he can fairly make them 50 T think the
question is all right in the sense of it's being
addressed to the witness who will correct for
any inappropriate factual wvremises built into
it.

-

3ut I think the jyestion really 1s now

MAXUS028642




T T o e e e it et e ‘e S ~—arrre e— — —— e ———— bttt

2urton=-direct—-Moser 31

|

1 would you compare the management cf oaffluent ?
2 from the orocesses which were being conducted in |
3 the 80 Lister Avenue :slant with the management f
4 of effluent at the J. T. Baker plant in i
3 Phiilipsburg. ifow did they compare? |
5 THE WITNESS: ‘ieli, in pPrinciplie it would ;
7 ce 1mpractical to compare them simpiy because 5
8 the circumstances were so different. That is j
3 tﬁe difference between the Passaic River and che f

10 Deieware River. Comparing apples and oranges.

11 THE COURT: Well --

12 THE WITNESS: In terms of --

13 THE COURT: Go ahead.

14 THE WITNESS: In terms of practicality,

15 morality or whatever, I can't see how they

18 compare. |

17 THE COURT: I get the impression from nucen

138 of what you're saying that you and others at

19 Diamond took the attitude that although it was

20 illegal it was probably not so bad to dischérge

21 things into the Passaic River because it was a

22 heavily polluted river absent anything you did,

23 and what you did probably didn't make that much

24 difference to that raiver.

25 Is that vou what your position was?

MAXUS028643
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THE WITNESS: Almost but not specificaliiy.
I was always concerned about these large
discharges of chlorophens into the river. That
part bothered mé because there I thought there |
was a potential danger anc¢ they were outstanding ,
in the amount of materials we were putting in

the river as compared to relative minor

discharges of the other chemicals.

THE COURT: Very well. Go ahead, rlease,
dr. Moser.
Q Can you compare for us the housekeeping at |

the J. T. Baker plant versus at the Lister Avenue

Pplant?
MR. SPIVAK: 1I'll note my objection for
the record, your Honor.
THE COURT: Okay. 7I'll allow the '
question.
A Well, again, it's -- as the case of the river,

it's two different sets of circumstances. The 2,4-D
plant at J. T. Baker was a relatively small unit, and
it was installed in one large building that was put in
for manufacture of various chemicalis.

Among the other chemicals manufactured i1n that
same building were pharmaceuticals. So it was

apsoiutely essential thact we operate a strictly clean,

MAXUS028644
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odorless 2,4~D plant, and we spent the money on details
and took care to make sure it was operated that way.

Q S0 you're saying you operated a chemical
facility and a pharmaceutical facility in the same
place?

A Same building. ‘“hich normally in the standards

of 2,4-D business Dbe considered impossibie.

2 What years did you do this?
A I'm sorry?
] During what years did you do that at J. T.
Baker?
A At Baker?
Q Yes.
A Operation in this one building. The full scale

plant I think was approximately one year which wohld e
about 1947, thereabouts. I could add another plant to
that same one, without the question being asked. The
plant that I designed for Interprovincial Cooperatives
in Canada.

THE COURT: When did you design that?

THE WITNESS: Hum?

THE COURT: when did you design that?

THE WITNESS: 1962 or possibly '53.

Shortly after I left Diamond Shamrock.

HR, SPIVARK: 1If vyour donor wants to hear

MAXUS028645
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it I'i1l zit down.

THE COURT: I mavy if counsel persuades ne
to. 3ut see, one thing, we want to he aware of.
There is in effect an upgrading of standards
clearly as time has gone by, and once we get
beyond where the witness is operating at the
plant, I want to be careful about that.

I don't think I really wént ©o hear about
that Canadian plant.

HR. MOSER: Your Honor, I point out the
operation of this plant at Lister Avenue in 1962
and 3 remains at issue in this case since
Diamond operated till '69.

TBE COURT: I understand. This witness
wasn't familiar with what happened after '52 or
'63. We understand from most sources in most
respects it doesn't seemed to have changed too
much. |

I think we're getting a little =-

AR, CUYLER: I think if you heard it you
could draw the appropriéte conciusions which
petween what you heard happened in Diamond
Shamrock in '63 and what this witness told vou
was being done in cthe Canad:ian plant in '63.

R. L. SHEFT: If 1 may, aren't we talking
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|
|
1 about wnether the tecnnology 5e was using in '52 ;
2 was availabie earliier and used earlier? g
3 MR. SPIVAK: I don't think that'z what E
4 we'ra talking about at alyi. T couldn't think of |
3 anything that was nuch more remote from what the
3 true issues are in this case.
7 And the fact that state of the art |
g technology, if that'z what it was, was oeing {
3 utilized in the construction of the rlant in‘ !
10 1962, does not -- there's no issue state of the i
11 — art technology was required to be used at the 80
12 | Lister Avenue plant.
13 THE COURT: I agree.v I think I'd rather
14 not get into it._ Why don't we moée to something
15 else.
16 MR. CUYLER: May I make a proffer at the
17 end of the witnessg'’ testimony then?
18 THE COURT: Yes, Mr. Cuyler.
19 MR. MOSER: Thank you, your !onor.
20 : Q Mr. 3Burton, while you were at the plant in
21 1851 through 1960, do ysu recall that workers at the
22 plant experienced chloracne?
23 A Yes.
24 Q All right. During the period 1951 to
25 1554, what was ;he extent c¢f the chlgracne onropbiem?

MAXUS028647

— o C—————natm mmemmm— —



[§%)

11
12
13

14

18
17
18
19
20

21

Burton-direcr-Moser 56

process that I described earlier to the steam stripping

a 7hen we first started the trichlorophenol unit,

believe it was two workers that had what later wouid

L]

be considered muttered cases of chloracne.

Q Did anyone else have chloracne at that
time?
A I only remember two.

Q dow about during the period 1954 to 19607
A I think it was in 1955 that we had a serious

outbreak of it, and 1t was a major problem from then

on.

Q Did anything change in the operation of
the plant that you ascribed as the cause of the
outbreak of chloracne?

A Well, in'1954 we switched from the dilution

process. And the fact that we had this sudden =-=- when
I said we had a couple of cases at the start of the

plant, we ascribed that to the fact we were making our
own tetrachlorobenzene. S0 we we had this big outbreak
of chloracne in 1955, “e ascribed it to the straining

in the dilution process to the steam stripping process.

2 Can you -- wouid you just describe for
48 —== question withdrawn.
1R. !IOSER: GTxcuse ae. Jday T have a

acment, vour Honor?
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1 Your Honor, that Jlocument doesn't have a
2 stamp.
3 THE COURT: What is the number? |
4 MR. MOSER: Plaintiff's Exhibit 104 is ay :
5 understanding. !
] THE COURT: P=104.
7 Q dr. Burton, I show vou what's previously
8 been marked Plaintiff's Exhibit 104, a memocrandum
9 apparently from Dr. York to Mr, Scoville dated June 29,
10 1355 which refers to an inspection at the Newark rlant.
11 Do you recall a visit in 1955 by Dr. York? |
12 A Yes.
13 Q And what was your understanding of why Dr.
14 York came to the plant?
15 A Well, bpe normal>management procedure. We nad a
16 bad outbreak of serious dermatitis problem at the
17 - Newark plant so the Diamond Shamrock headquarters -- I
18 don't know whether Dr. York was fully empl;yed by them
19 Oor a consultant. But it woulid be natural for Diamond
20 to send in an expert to take a iook at it.
21 Q All right. Before he got there, did y ou
22 believe Dr. York's wvisit would help? |
23 A No.
24 Q why not?
25 A Jell, this chloracne was a very distincrive

MAXUS028649
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»roblem. When we had the first outbreak I had one of
My chemists go to the ilew York Library and makes a
thorough search of the literature for anything
fertaining te its cause or cure.

So as far as the technical aspect of what caused
and what could e done about it, at that point we
probably Xnew more about it than anybody in the general
medicine practice unless they nappened to have specific
experience in chloracne because there is a history of
chloracne being caused by other chemicais, and it's
distinctive or quite distinctive from other ailments.

As far as housekeeping is concerned, obviously
we knew that we got something that is some kind of a
contaminant, we should do all we can to keep all forms
of housekeep;ng as strict as possible, and we had
already gone through all the normal procedures as far
as regular changes of clothes, regular showers, so
forth.

In other words, this was routine, which there's
nothing wrong with it but nothing helpful either.

Q By the way, when Dr. York came to the
plant, he had free run of the plant?

A I don't remember his visit, but we had no reason
not to so I'm sure he didg.

Q Directing your attention to the csecond

MAXUS028650
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?
|
1 paragrapnh cn Plaintiff’s 104, he writes "The vlant has |
2 a reputation of smelling bad. e verified that." f
3 Do you agree the plant smeiled bad? i
4 A Yes.
3 2 And difectxng your attention to the fourth
6 paragraph, he writes "The skin disease is ser}ous,"
7 apparently referring to chloracne.
8 Did you agree with that?
9 A Yes.
10 Q On the next page of the document refers to f
i1 the skin disease as being "very disfiguring.” |
12 Frdm your observation was chloracne very
13 disfiguring?
14 A Very definitely so.
15 Q And can you describe for us how someone
16 who had chloracne looked?
17 MR. SPIVAK: 1I'm going to object in chis
18 sense: There are mild cases, serious cases, not
1% SO serious cases, moderate cases, a word the
20 witness used. Which do you want?
21 - THE COURT: Well, I --
22 MR. SPIVAK: There are witnesses
23 - testifying they had chloracne at the cresent
24 time and you looked at them and they ‘didn't
23 appear to be -=

MAXUS028651
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1 THE COURT: Didn't see anybody wh; came

2 into this courtroom who iooked bad From

3 chloracne. They didn't seem to have it very E
4 Visibly on their face. dow it was of course on ‘
5 parts of theii body covered by clothing I don't

5 Know. j
7 But these men have all -- this plant has %
8 been -~ the workers who came in and testified |

(V3

were all people who had been away from this

10 plant since 1965, and I don't think any of them j
11 were in similar operations after that. |
12 So, I would -=- I would expect that their
13 chloracne would be very much petter today than
14 when they worked at the plant.

15 | MR. SPIVAK: And we don‘t imean to

16 denigrate the seriousness of the malady during
17 - the time when the workers had it. My only point
18 really is with respect to the question, there

19 were people who had different types of cases,

20 and when you ask what did someone who had

21 - chloracne lcook like, the witness might describe
22 Someone who had a serious case or some --

23 _ THE CCURT: I think he's being asked to

24 describe the typical worker in the plant who was
25 _ suffering from cnioracne.

MAXUS028652
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What did he look iike? Jas it something
that would be instantly obvious to somepody who
met him or was it --

THE WITNESS: Well, it was hard to s5ay a
typicai case. For example, I have chloracne
right now. So you go from that extreme co
extreme of someone like Walter Lammero who had
very bad chloracne, at least on his face and
probably other parts of his body that made him
really repulsive to look at and who had various
cases of all extremes between. And there was no
one group that you could say, well, most of them
looked like this, this is the typical case.

THE COURT: Did you have workers who guit
because of chloracne while you were there as
pPlant manager?

THE WITNESS: I only remember one worker
that quit and a couple of years later.he came
back, wanted the same job back operating the TCP
autoclave.

THE COURT: One thought runs through my
mind, and maybe it's not a good thought and
somebody can tell me about it.

One thought that occurs to me, the workers

couldn't have neen too upset by .t cr one would

MAXUS028653
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have expected substantial numbers of them to

have quit.

THE WITNESS: As I remember, the period I
was at the plant we had a very low worker
turnover., I cgn't verify this Qithout Knowing
the number, but that was my impression. And
Someone might nhave quit because of this, but
only one man sticks in my mind, but very likeliy
there are others I've forgotten about.

But we had no trouble, for exampie,
operating the TCP autoclave. Once we had a
chloracne problem it was made a voluntary job,
No one was assigned to it. But we always had
men wanting the job. They wanted the job. The
PaY -= got the first class operators rate, and
other than chloracne was a relatively, might
say, easy job.

THE COURT: Go ahead, please.

Q Your Honor, I promise not to spend too
much time on this, but just z0 we understand, would you
describe for us -- describe for us how befo?e -
question withdrawn.

fou indicated that-some cases of chloracne were
Juite severe. ‘Jould you describe for us what somebody

who nad a severe case of cnloracne looked iike?.

MAXUS028654
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A Hell, ==

0 And I'd ask you not to mention anybody's
name,
A The skin -- not ﬁhe Main probiem but the skin

would darken. You break out 1n what starts as pimples,
pecome boils, become carbuncles, and you can have -these
on variéus parts ¢f your body. 3Jometimes on the face
or the back of the neck was common, -he buttocks.
Almost any sart of the body. Like your face was rfull
of boils you might say and turned dark at the same tinme
would be an extreme case.
0 Youiobserved such a case? You have
observed such cases?
A Oh, yes.
MR. MOSER: VYour Honor, I just need a
couple of minutes to check my notes.
THE COURT: Why don't we take a short
break. Do that. We'll break for 10 minutes
(Recess i3 taken).
THE COURT: Mr. Burton remains on the
stand under ocath, and you may continue, !Nr.
Moser, when you're ready.
AR. [MOSER: Thank you, your Honor.
Q Mr. Burton, did you ever consider

chlorinating the effluents from the Lister Avenue

MAXUS028655
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planc?

A We thought about it. And seems to me we made
one small egperiment élong that line, but I don't
remember why we didn't follow it up.

Actually later when this plant I designed for
Mexico Cigy -— it was outside -- near Mexico City, not
in the city. But I consuited with them for a number of
years,

The rules down there changed because at that
time they discharged all the effluents into the Mexico
City sewer and the authorities objected te the
chlorophens they were discharging. So I recomended
this alkaline over chlorination of the effluent, and
tried it and it worked quite well.

They wanted me to come down and look at it to
see how well it was working. Ail they told me, it
didn't completely remove the chloroéhens put broughﬁ
them down to a level where the Mexican sewer
authorities, or whoever they were, no longer objected
to it.

It was expensive because it used more alkali and
more chlorine, but --

THE COURT: T think the real Juestion was
whether you thought of chlorinating the Hewark

»lant, ané I gather ¥you did but for some rszason

MAXUS028656
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you don't remember now you realiliy Zidn't folicw
through on it.
THE WITNESS: Right.
THE COURT: Very well. Go ahead, nDlease.
Q Did you have the technology, did you have
the ability to do it in Newark?
MR. SPIVAK: Objection.
A Jell it's a iittle bit different whether we nave
the technological ability. We didn't know waecher it
would work. Something we picked up in literature.
Lots of things you pick up in literature don‘t work
out.,
Q Where did the industrial sewer iead?
Where did the industrial sewer -- where did effluents
that went into the industrial sewer ultimately go?
A Well, to my knowledge, it went to the Passaic
Valley sewage treatment plant down in the Doremus
Avenue area. |
Q Where did the effluent from the sanitary
sewer go?
A I don't know. I had no problems or connections
with the sanitary sewer.
Q In 1956 when you hooked up the acid
puilding to the sewer did you have to make an

appropriation request to Cleveiand in order co cet the
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money for the rroject?
-y Yes.

2 And do you know whether or not along with
that request you submitted the order you received from
the Passaic Valley Sewerage Commission?

A I'm sorry. i didn't hear.

0 Do you know whether or not along with the
request you forwarded the order that you had received
from the sewerage commission?

A I gon't know.
Q When you indicated I think that you read

"Chemical Week," over what period of years did you read

"Chemical Week"?

A Oh, I suppose 20, 30 years.

Q Jas it read by others at Diamond to your
knowledge?
A I don't know specifically. I could make a good

guess but I have no specific knowledge.
Q All right. Mr. Burton, have you been paid
any money for consulting with counsel for the defendant

in this case?

A ~ You being the defendant?
Q Yes.
A Yes. No, I haven't been said any mnoney.
0 Somebody promised that you'd be paid

MAXUS028658
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neney?
A Yes.
Q Can you describe what the arrangement you
have igs?
A I would be paid $750 a day which 15 my normal

rate for this type of work for whatever number of days
I put in on it.

Q How did that rate get set?
A That was the same rate as I charged some
companies last vear. That in turn was set 2y wnat I
charged the lawyers in connection with the veterans
suit( and that in turn was set aftér the consultation
with an engineering firm as to what was a proper rate.

Q When you say in connection with the
veterans suit, what are you referring to? When you say
in connection with the veterans suit, what are you
referring to?
A I was a consultant for the -- what I know as
O'Brien's group of lawvers who were suing the -- one
time the government but mainiy the producers of Agent
Orange for damage to the veterans.

2 And when you say that the 750 a day 1is
the same that you ~-- fee that You were paid in

connection with your deposition, oy whom were you zaid

in connection with your de;osition?'

MAXUS028659
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|
|
. |
1 You're referring to your deposition in this !
|
2 case, I take 1it? ,
|
3 A Yes. I don't know the name =-- the iong=-winded ;
|
4 name of the law firm in New York. f
5 MR. SPIVAK: That 1s inaccurate in terms i
6 of the deposition. f'm sure there will be an !
7 agreement the fee for the depcsition was shafed ;
8 by all the varties and I don't think there will f
9 be a boo raised on the other side about thac. ;
10 We daid meet for a day prior to the dJdeposition. ;
11 THE COURT: Very well, j
12 MR. MOSER: That was my understanding.
13 A That was my understanding, but actuaily the
14 checks came from one firm.
15 MR. MOSER: Which I would nave elicited
16 with one more question.
17 ' Your Honor, that's all I have of this
18 witness with one == perhéps th, excuse me -=-
19 with one exception. And that is T want to go
20 back, at least re-offer the witness' ability to
21 describe the'plant in Canada, and T raise that,
22 your Honor, because you've said on a number of
23 occasions that this was just another plant.
24 THE COURT: T have?
Z3 MR._JOSER: 1 words or cubstance you've
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communicated, at least to some of us, che
perception that this, after all, was just
another p»lant, no better or worse than any otner
and couldn't have peen any different and
therefore really isn't -- its condition isn't ac
issue.

THE COURT: I don't think =-- 1if you got
that impression, it does not reflect any thought
of mine. I haven't drawn thaﬁ cenclusion.
Certainly haven't drawn that conclusion.

MR. L. SHEFT: VYour Honor has lifted a
heavy burden from my shoulders, sir.

THE COURT: I -~ I don't think I -- I
haven't even in my own mind figured out how this
plant measures up to whatever standards turns
out to be appropriate, But I think I may have
indicated earlier that the Passaic River was
heavily polluted and perhaps this plant didn't
make an enormous amount of difference to the
general condition of the Passaic River. I think
ghat's probably true.

That doesn't necessarily control what went
on in there. 1I'm saying the Passaic River in
the vicinity of Newark, llew Jersey nas, ever

Since I've been a little boy, been a notoriousiy
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Polluted river bceth in cverms of chemicals and
the earlier days in terms of humarn waste; and
I'm 55 and I grew up not too far from the
Passaic River. So it'sg just been a horrible
river for many, nany yearsl I have said that.
I'll say that now. And I suppose that would
have been 50 whether this plant ever came into
existence or not.

But, I think that's all I've indicategd.
I've not indicated I think one way or another
that this plant was operated appropriately or
that it was no better or worge than any_other
piant. I have not indicated that.

MR, SPIVAK: Or whether that may indeed
be relevant under the law of the State of New
Jersey.

THE COURT: Possibly.

MR. MOSER: On the happy note that it's
an open question and in the belief that it's
relevant --

THE COURT: All right.

MR. I[I0SER: ==~ 1'd again re-offer the
testimony recognizing since you're the decider
if you don't want to hear it T gon't want cc

nffer it.

by
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THE COURT: <Jhen T speak of ay knowledge

as a boy growing uv around here, T'm not trying
to be a personal witness in the case ayselif; I'm
trying to éimply indicate that anybody -~ just
about anybody 1n northern New Jersey who was
vaguely aware of what was going on knows a lot

about the Passaic River. !

It's the kind c¢f thing you can take i

by

judicial notice of, parte of it, I think. n
any event, you want to talk about che 1962 piant
in Canada and what the witness did up there.

MR. SPIVAK: We still object.

THE COURT: Okay.

MR. MOSER: ot if you don't want to hear
it.

THE COURT: I think the relevance :s
marginal but let me just hear it and see where
it goes. Go ahead.

0 Mr. Burton, did you have occasion to work

on a plant in Canada in about 19637

A Yes.

2 Could you describe for us the tacility
involved?

A It included a plant for Qaking chlorine and

caustic coda with which I aad no connection.
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The part that i was connected with in terms of
furnishing the process design and assisting in the
start-up was --‘made monochloricacetic acid and
dichlorophenol, 2,4-D acid and 2,4-D eéters, althougn T
personally didn't get involved in the 2,4-D ester part
of 1it.

Q All right. ‘Would you compare the -- that
plant and its 2,4-D production with the J. T. Baker
facility you described earlier?

MR. SPIVAK: Objection on grounds the
witness had previously stated.
- THE COURT: All right. 1I°'ll allow it. Go
ahead.

Q You can answer.

THE COURT: Answer the question. Go

ahead. |

A Yes. It was somewhat similar. Thése people
were completely green as far as chemical manufacturing
is concerned, and T emphasized to them the odor
problem, the necessity of having a well-designed plant
in terms of the way the floors were laid out, the way
the ventilation system worked, the type of equipment
that was necessary, and perhaps because they were

somewhat of a government corporation there was never

any objection as far as 2xpenditure fcr jetting the

MAXUS028664
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oest type of equipment:

And we ended up with a very clean clant as far
as odors were concerned, and from my -- and I rememper
that one particularly because unlike llewark, the .iast
day I was there, I spent all day in the plant and then
took a plane without changing mv ciothes back to Hew
Jersey, and whoever sat next to me didn't even smell e
which was an amazing expérience in my history.

So we're very clean because the piant was
designed specifically with the problems in aind, unlike
the Newark plant where we fitted into an existing
building to considerable e#tent.

MR, MOSER: Thank you, your Honor. I
don't have anything more.

THE COURT: Anything else on the defense
side?

Mr. Spivak is going to do the questioning.

GO0 ahead, please.

CROSS-EXAMINATION BY MR. SPIVAK:

Q How many $750 days are you going to put in

for for having consulted with defendants in this case,

Mr. Burton?

A Offhand, T don’'’t Xnow.
2 Well, how many cays --

A ['m just trying to think to answer your

MAXUS028665
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4

question., I'd say -- I don‘t'know, but cffhand 7'4d say
in the order of four or Zive.

Q And over now long a period of time have
you met with the defendant subsequent co the time that
your ceposition was taken in'this case?

A I think the first meeting -- I'm not positive,
but it was on a Monday. I think it was two weeks ago.
I'm not positive of that, chougn.

2 And you've met with defense counsel Four
or five times in the two-week period prior to today, is
that correct?

A No. Actually three times altogether.

Q Three times altogéther? But you've spent
Some additional time that you intend to bill them for,
is that correct?

A Yes. They asked for some specific information
which took guite awhile to try to calculate, and then I
found I couldn‘t calculate.it properly and wasn't used
anyway.

Q What information wag that?

A This was try to calculate the amount of each
chemical =2ffluent that went ocut from the plant each
year during this period.

Q And that would =--

RY Zut onecause of come ocarts of the calcuiaticn
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coula do rairly weil, out then I had some major
documents missing such as producticon rates so I decided
it was impossible to do it with any degree of accuracy.
Q If I inadvertently cut 7ou orf, don't let
me do that. I may jump in because I think you're
completed. You tell me 1f I've cut you off and you

continue your answer, all right?

I assume then they had requested you to tell

"them how much TCP and 2,4,5-T effluent had gone out

from the plant, is that correctc?
A That would be one item.

Q Yes. And you couldn't give them that
information today, is that accurate?
A No, because for one main reason I didn't have
the production-rates.

Q Did you -=- withdrawn. Dig you read any of

‘the trial transcript that has been produced as a result

of this proceeding?
A Nothing that I can offhand recollect except some
things have been brought up today, for example, this,
and that 1960 memo where T made these gross
miscalculations. Might have been a coupie orf cther
things but offhand I don't remember.

Q Have you done any other work for sefense

counsel that vyou intend to bill them for sther -han the

MAXUS028667
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four or five days at $750 a day?
A No. Except for this work and trying to
calcuiate precise waste problems.

Q dave you received any other compensation
from the defense side of this litigation including from
any experts that they may have retained prior to this
fpur or five day period that vou intend to bill them
for?

A No.

Q When you met with defense counsel, did you
go over with them the questions that you would likely
be asked today?

A No.,

Q Now, you testified, Mr. Burton, that you
sefved as a consultant for the plaintifg's attorneys in
the Agent Orange litigation.

Isn't it also correct that you agreed to testify
as a witness against Diamond Shamrock in the Agent
Qrange litigation?

A Yes. Well, this was against the manufacturers

in general, not specifically Diamond.

9] But :ncluding Diamong?
A Yeg,

Q You didn't exclude Diamond?
A Right.

MAXUS028668
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Q And when vou consuited with the

nlaintiff's attorneys in the Agent Orange litigation,

You provided them with copies of documents that you had

obtained Iirom the 80 Lister Avenue plant when you
worked for Chemicaland in 1973, isn't that corréct?
A No. I have the precise dates and the people
that attended and they told me they subpoenaed the
records from Diamond headguarters.

£ So your testimony is vou :dentified
certain documents for them but did not produce any to

them?

A Correct.

Q Did YOu identify persons that you thought
that the plaintiffs in the Agent Orange litigation
would like to talk to in terms of the prosecution of
their case against the Agent Orange manufacturers?

A Aell, they asked me how they could contact --
and they had a long list of peopie they wanted to

contact such as the plant manager at Monsanto that we

consulted with, different individuals who had worked or

worked at Diamond, and as best I could, I told them how

they might locate these people.
0 And you understood these were geople who
would not testify favorably toc the manufacturers, is

that correct?

MAXUS028669
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f
1 A No, the list was so long that T didn't have any E
2 imprassion either way. Some of them I was surprised %
. |
3 they wanted them, but they had a long list of names §
4 they wanted to contact. But once that didn't make -- ;
5 didn't register to me as == apparently just wanﬁed all j
6 the information they could get was my impression. g
7 o Q Your testimony today is you &id not give }
3 them the names of people, correct? é
|

9 A I did. ell, they wanted not only names like 3

10 who was it occupied this and that pcsition at Diamond, é

11 they wanted to know the names of people who they had

12 but didn't know how to locate them.

13 Q And you filled in the blank so to speak

14 for them, is that correct?

15 A As much as I coula. Some of them I couldn't

16 £ill in at all.

17 Q Now, vou were present at the 80 Lister

18 Avenue site on the d;y of the explosion, is that

19 correct?

20 A Yes.

21 Q And you were seriously injured, were you

22 not?

23 A Yes,

24 0 You had a fractured skuli, neuroiogical

25 damage, broken ieg and back injuries, i3 that correct?

MAXUS028670
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A No, you have me confused with someone eise.
THE COURT: What 4id happen to vou? “hat
injuries did you get?
THE WITNESS: Had ay skull crushed was the
main injury.
THE COURT: You had your --
THE WITNESS: 5kull crushed which ended up
with losing the effective sight of one eye.
¢ .S0 you've had your vision impaired as a
result of that accident as well, correct?
A My hearing is a little impaired. T have a
little trouble heéring you,
Q That's all right. You just let me know.

Your vision was impaired as a result of that accident,

correct?
A Yes.
Q Let me show you a document that has

previously been marked as Plaintiff's Exhibit 747 for
identification, Hr. Burton.

Have you ever zeen that document Ltefore?
A It looks familiar. I don'‘t -- wait a minute,
Maybe just the form iooked famiiiar and address Looked
familiar but the description =-- I guess if I had ceen
it before 7 would have remembered it secause the

n 15 totally wrong. .Low ieqg Ffracture.

-

descript
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2 But the fractured skull, right side of the

nead and back injuries are correct?

A Well it says possible back injuries,

Q Possible?
A Possible. There's no back injury.

Q And you're familiar with this form

generaily?

A Yes,
) This was a form utilized --
A Yes.
Q == at the 80 Lister Avenut plant during

the time you were at the plant?
A Yes.

Q You subseguentiy obtained a lawyer and
asserted a claim against Diamond with respect to the
injuries that you sustained in that explosion?

A No, I did not.

Q You did not. Mr. Burton, you recall that
you gave a deposition in the course of this litigation,
do you not?

In 1987 you testified jﬁst a few moments ago as
€0 wno the checks came from when you testified at that
deposition. Do you recall that?

A Yes.

2 And when you gave that Jeposition, r.

MAXUS028672
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surton, you understood Lhat You were under oatn, -id
You not, just like vou are here?
A Yes.

2 What I'm going to do is refer You to
certain pages in the transcript of your deposition, and
I'm going to read to you the guestions and the answers,
and I'm going to ask you after I get through doing that
whether you were asked those Jquestions and wnhether you
gjave those answers.

First I'd like to refer you, sir, co page 364.

THE COURT: NhichAdeposition?

MR. SPIVAK: Those should be in
consecutive order. There are two volumes and
what -we've done for convenience is put them
together.

THE WITNESS: 3642
Q 364..Mr. Burton. And at line 13 the

jJuestion is asked “éuestion: Did you submit a claim to

Diamond for your injuries”™ --

A Wait a minute.
Q Are you with me, sir?

A Don't have the right Tage apparently still.
Q Okay. Take your time,

A Yes.
Q All riant.
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A

engage a lawyer myself. The lawyer I went with as I

recollect was Aetna's lawyer,

did you not? Well, let me withdraw that.

a

"Questibn: Did you submit a claim to
Diamond for your injuries?
"Answer: I don't remember whether :

subnmitted a claim but Aetna kept cadgering me to f
settle it, and finaliy I went yith a lawyer to a ;
compensation judge and he looked cver the
records and made a settlement.”

Did vou provide that testimony to the
guestion thaf was put to you at your deposition,

Mr. 3urton?

Yes. But I did not -=- the point is I did not

Q You did assert a claim against Diamond,

I didn't initiate any claim against Diamond.

Aetna's representative contacted me several times and
asked me to make a settiement, and I was very busy at
the time and didn't want %o simply take time off from

where I was working, and finally I said okay I'll go

with you. And I went with him one day to claims court.

At no time did I engage a ilawyer or have a
lawyer representing me.

9] I'm sorry. I didn't hear the last --

A I 3ay at nc time did I engage .a iawyer cr have a
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lawyer representing ne, I was taken by Aecna's lawver

[ah}
rt

te a court, liet's get this settled and get this o our
books.

Q You have a great deai of faich.

Your statﬁs as a plant manager with Diamond
ended with the explosion, did it not?

A Well, I don't Xnow what time -- for rpractical
purposes, yes. What time it officially changed, I
don't know.

o] Subsequent to the time that you came out
of the hospital, you were transferred by Diamond from
Newark to Cleveland. And that was in 1960, was it not?
A Correct.

Q And you weren't happy about the transfer
and resigned from Diamond's employ shortly after the
transfer. 1Is that a summary of what happened?

A Correct.

Q And you blamed youf assistant Ray Guidi
for the explosion, did you not, Mr. Burton?

a Not :in those words. He hnad -- ne, I did not
blame him for it.

Q Did you assert that something that Mr.
Guidi did not do was responsible in part for the
explosion, Mr. Burton?

Yes.

w
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Q And what was it that !r. Guidi didé not do
that you asserted was in Dart responsible for the
explosion?

a Jeli, one of his specific jobs was to look after
the installation of new equipment. Putting new
processes into operation.

And when I visited Monsanto in connection with
this chloracne proolem and found out they had had an
explosion a number of years pefore and they described
the measures they took to avoid such an explosion
happening again, .and it seemed to be a proper thing to
do.

So when I came back I put in an apéroyriation
request and we went through the normal procedures of
putting in the same type of equipment which basically
converted the autoclave reaction to a continuous
reaction which greatly -- well, in effect would avoid
the danger of an explosion.

The equipment -- the equipment had all been
received but the transfer pump, which is the last bit,
needed to be put it into effect had not been instailed,
and I was unhappy about this because Guidi should have
done more to expedite getting it in. I wouldn't blame
him for the explosion, but chis was one factor :n it.

) That was cne of the causes --
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A Right.

2 ~~ for the expiosion you'‘ve tesgified,
nave you not?

A Ho., Well, maybé that -- I used the word cause.
That was -- I'm not sure that was correct or aot. One
of the factors T woulid say that enabled it to take
place.

Q All right. When you weres transferred tc
Cleveland, ir. 3urton, who was made manager at :-he £0
Lister Avenue?

A Guidi,

0 Now, would you agree, Mr. Burton, that at
the latter part of your employ with Diamond your
relationship with your immediate superiors was yhat you
have described as antagonistic?

A Yes.

Q po you have in your possession, Mr.
Burton, any documents that -you removed with or without
permission from the plant at 80 Lister Avenue at any
time?

A Hot that I know of. It could be a.little
dubious. For example, I mentioned in calcuiating these
yields I had a pencil calculation of these.

At times‘I was working at nome during tﬁis

interim in early 1960, and whether I prepared those
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figureé at home or prepared-them at Diamond, I don't
kKnow. But I didn't consciously take anything from the
Diamond plant.

0] And you haven't given any documents to chpe
defendants' attorneys here other than the notes that
You produced in connection with your deposition, is

that correct?

A Correct.
Q Now, Ar. =--
A There was one -- okay. There was another Plece

of paper, the same iine. I don't know when and why
this was prepared. - This was == in fact, I have a copy
with me, a sort of a tabulation of the main ﬁhings that
happened during the 1060's at Diamqnd. What time wé
Put in a certain process. What time someone left our
employ and se¢ forth. This was a hand -- we used this
at the deposition because it was a handy guide as to
what happened when.

Q This was something that was at :he
deposition then?
A Hum?

2 This was something that was present at the
deposition?
A Yes.

2 All rignec. ir. Burton, you gerzonally
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were not convinced that Dioxin was the cause of
chleoracne at the 80 Lister Avenue Plant untili sometime

after you left the employ of the company, is that

correct?
0 This was prior to the time that ycu left

|

| |

A Correct. : f
|

l

i

l

1

the employ of the company YOou suspected that there were
certain chlorinated compounds that might be the cause
of the chloracne, but it was not until supsequent to

the time that you left the employ of the company that

you became confident that the 2,3,7,8-TCDD Dioxin
compound was the cause of chloracne, isn't that z0?
A Correct.
MR. Pp. SHEFT: Objection.
MR. COLOGERO: Objection, form.
A Yes.
THE COURT: hat's wrong with the form?
MR. COLOGERO: The first question you
were not convinced until you left the zlant
which you believe is 1960, that Dioxin was the
cause of chnloracne. He then follows up with a
question which he refers to chlorinated
compounds. Suspected chleracnegens.
THE COURT: I think it's sretty clear ae

“ouldn't be thinking about Dioxin in that --
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MR. COLOGERO: : don't know if that's so
from the pasis of the first Juestion.

THE COURT: Did you think of Dioxin as
being the chloracne causing agent in 19607

THE WITNESS: Yo. It was suspected that 2
chemical of that class was the cause, out as far
as I knew specific Dioxin had not been
identified as the cause.

THE COURT: ihy don't you rephrase your
Juesticon.

MR. SPIVAK: Your Honor, just for
clarification, so we don't have all these
objections popping up =-— we probably will
anyway.

This man was examined for two full days by
counsel for the defenée. What I'm trying to do
to avoid the objections and to make sure that
the witness understands my questions is to
utilize the precise formulation of words that
the witness utilized in answering the questions
SO that at least the witness and - will have no
problem in communicating.

And if counsel has reviewed the deposition
transcript, which I'm sure they have, they will

understand that is precisely what is joing on.
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1 And if the witness -=- what [ wili do :f the
2 witness has a problem with it is not press the
3 question but go right to the transcript. I |
4 don't want to fence with the witness; I want co ;
5 use his words. |
5 THE COURT: Why don'‘t you ask him now a
7 Juesticn that you'd like him to answer now.
8 #R. COLOGERO: Is it that we all have to
9 know the transcripts in and out to understand T
10 what Mr. Spivak is asking tMr. Burton? 3Secause |
11 obviously yvour Honor hasn't read the transc;ipc ;
i2 in and out, and I don't understand that
13 objection to our objection.
14 If something is unclear in this courtroom,
15 I don't think we should have to rely on what
16 happened last year to understand it.
17 THE COURT: I think it might be helpful if
18 you asked him current questions and see where
19 that takes you, Mr. Spivak.
20 Q Mr. Burton, do you recall that you
21 received certain documents reporting on conclusions
22 chat nad been reached by Boehringer during the time
23 that you were employed at the 80 Lister Avenue rlanc?
24 A T have to get that guestion very precliseiy. Let
25 me answer what I think you intend.
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At various times during the late 1950°'s

different perscnnel from Diamond headguarters visited

3oehringer in Germany, and they Lrought back verbal or
written reports of information tney picked up there

which in some form verbally or written were transmitted

to me. So, in that fashion, I haé information from

Boehringer.

Q How, notwithstanding the information that
you had from B3oehringer, the first time that you became
confident that Dioxin was the cause of chloracne was
after you left the plant, isn't that correct?

A Yes.

Q While you were employed at the 50 Lister

Avenue plant Diamond had not arrived at any firm

conclusion as to the identity of the choracnegen, isn't

that so0?
- Yes,
MR. COLOGERO: Objection to the term =--
I don't understand wnat the term firm conclusion
heans, your Honor. I suppose as opprosed to a
conclusion,
THE COURT: A firm conclusion?
MR. COLOGERO: As compared to a
conclusion. I don't understand what the term

firm conclusion means as cpposed to conclusion
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. |
1 or suspect. og
2 THE COURT: I = !
3 MR. SPIVAK: 1I'll rephrase the guestion. ;

|
4 THE COURT: I understand what it means. < |
5 don't see any problem with it. I
5 MR. SPIVARK: ell, then =--
7 THE COURT: Answer the guestion, would
3 you, please? ,
8 MR. CUYLER: I beliieve he did, your f

10 Honor. ;

11 THE COURT: Okay. Read back ~- read the

12 question and the answer back, please, Mrs.

13 Nutting.

14 (Previous question and answer are read by

15 Ehe reporter).

16 Q You regarded Boehringer's report that

17 Dioxin was the cﬁloracnegen as no more than a hint;

18 isn't that so? |

19 A Wwell, I have to go back in a little bit of the

20 context of this whole -- my attitude during this

21 information. |

22 My upbringing in the chemical business was that

23 trade cecrets were highly guarded and you didn't get

24 up -= you didn't get reliable information from octher

z5 companies, particularly campetitors._'énd cthat -- and
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l
-1 we often -~ different places might do the same thing, -
2 throw out hints to competitors designed to mislead them
3 SO0 that information we cot back free from Boehringer
4 via visits I didn't regard as reliable, and sometimes
5 it even seemed conflicting with different reports
5 different people would bring back.
7 So that we paid attention toe it. TIn some cases
8 I think we tried in the plant to verify some
3 information that came back. ' But generally speaking, i
10 only gave it a moderate degree of credibility.
11 Q And even when Boehringer supplied Diamond
12 with a picture of the compound that Boehringer thought
13 in 1957 probably was the cause of some of the chloracne
14 problems, Mr. Burﬁon. neither you nor Diamond's
15 . research department in Painesville accepted that
16 Boehringer was correct in identifying that compound as
17 - the chloracnegen, isn't that so?
18 | MR. BATES: Excuse me, your Honor.
18 A I dqn't remember that specific occasion, but my
20 blanket statement holds for whatever information came
21 ts me with Boehringer as the source.
22 THE COURT: Mr. Bates, you had a problem?
23 MR. BATES: I do, your Honor. As I
24 understood your Honor's ruiing earlier in the
25 case with respect :zo Hr._stewgrd and !fr. Xennecy
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1 who fad been listed as witnesses by both f
P parties, your Honor was not coing to iLimit the f
3 scope'of cross-examination to areas covered on |
4 - direct. And I have no Problem with that

5 position by the Court. ‘ ;
5 But Mr. Spivak 15 now getting into an area ;

|

7 - that was not covered on direct examination, and ;
3 seems to me if he 1s, he 1s taking the witness é
3 on a direct examination rather than a cross ‘

10 examination. And it 3eems to me that I have an é

11 objection at least as to the form of the |

12 Jquestions. He is now getting into what I

13 consider to be direct examination of this

14 witness.

15 : THE COURT: You think they're leading for

16 direct examination, is that the idea?

17 MR. BATES: VYes, your Honor.

18 THE COURT: I think Mr. 3urton has to be

13 regarded as an adverse witness and -- as far as

20 ‘Diamond is concerned at this point, and the real

21 : problem is that you -- the real bottom line

22 answer on leading questions (s that YOu may not

23 as some friendly witness but may as an adverse

24 _ witness.

z5 4“R. CUYLER: 7T1'i1 take no part ln tais
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1 debate other than to note the first attorneys to 5
2 : my understanding that this witness talked to was ;
3 Mr. Cox and Mr, Spivak and that in Fact he was ?
4 taken to lunch at a very faﬁcy restaurant, andg ;
5 it's not so much a matter of who he is going to ;
5 cooperate with as to whose s:i:de he helps in the 5
7 | bottom line. ;
8 THE COURT: It may be. But the witness ;
9 was called by the defendants, and T think he was ;
10 called because he is obviously perceived by them g
11 as beiqg supportive of their position. Unless

12 I've misconstrued his testimony, and I'm not

13 evaluating it yet. But unless I've misconstrued

14 it, I think it's in favqr of your side.

15 MR. SPIVAK: May have misconstrued it.

16 MR. CUYLER: I was just getting to a very

17 technical point. Usually when a lawyer seeks to

18 | | invoke the hostile witness rule he does so after

19 he has attempted to ask some nen-leading

20 questions and demonstrated to the Court through

21 the reluctance or evasiveness of the witness

22 that it 1s impossible for the Lawyer to in any

23 way conduct that type of examination because the

24 wiﬁness iz in fact not cooperating.,

25 hat I am suggesting to the Court is that

MAXUS028686
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]
!
|
1 . we nave a very cooperative witness who ﬁr. {
2 Spivak will ask his questions in the aprropriace !
3 form and if witgess wilil ﬁhen somehow be evasive g
4 and avoid the questions, T think it wou.rd be
5 more than proper for him to go over --
6 MR. SP&VAK: I don't agree with that at
7 all.
8 THE COURT: You may continue as you've
3 ' been doing, Mr. Spivak.
10 I think it :s appropriate for iir. Spivak
11 to ask‘leading questions as he wishes. I also
12 note this witness does not impress me as someone
13 who will be inappropriately led by a leading
14 guestion.
15 I think he analyzes questions carefully
16 and he makes careful distinctions in responding
17 to them. That's not again to evaliuate ﬁis
18 - ultimate credibility, but I just notice that
19 operation. Go ahead.
20 MR. BATES: 1I'd just like to state an
21 objection to this issue. le's beyond the scope
22 of Girect.
23 THE COURT: Scope of direct is not a
24 preblem. I always permit a witness to testify
2¢ about anyching relevant_about.which ne nas

MAXUS028687
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competent xnowiedge regardless of whether.

he's --

MR. BATES: That wasn't my point, your
Honor. My objection simply would like to pe
limited to the form of the question once he
gets --

THE COURT: Once he gets outside the
direct you think he should be restrained from
asking leading guesticns. That was --
| ‘1R. BATES: That's the only purpose.

THE COURT: I don't think that's the real
point of the leading gquestion. Real.point of .
leading question is you don't want friendly
counsel leading friendly witness over hurdles
instructed by counsel.

Go ahead, please.

MR. SPIVAK: Thank you, your Honor
Q Mr. Burton, you answered the last guestion

that I put to you in terms of the totality of your
answer.

Let me ask you whether or not the totality of
your answer, the one that you gave previously, took
into account a memorandum addressed to you dated
September 18, 1957, from D. J. Porter in Painesville,

which has been marked as Defendants’' Exhibit 40 for
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tdentification. I don't have enough of these to co

arocund.
MR. COLOGERO: That's all right.
MR. SPIVAK: You've seen it.
MR. COLOGERO: Enough times.
A Is there a question.
Q There was. But let me give you another

one then. You recall receiving a copy of that
document, Mr. Burton?

a I recall one sentence in here referring to

.continuous autoclave operation, and so, therefore, I'm

sure I received the whole memo.
Q Does your wfiting appear on the document,

$ir? Does your writing appear on the document?

A It's addressed to ne.

Q All right. And --
A Someone who put a note on here. That'z not my
handwriting. |

Q You're professed ubiety regarding the

information from Boehringer applies to this memorandum
that you received in 1957, isn't that correct?

A Well, if I could go back, I think I propabiy
would have promised to send over a ceopy which is his
report o¢n the solution of the chloracne problem.

Now, if I want te¢ reason what my reaction would
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|
. |
1 have been, I probably would have waited to get this '
|
2 report on the chloracne problen, although I'm surprised f
3 that I didn't follow it up to push where's that report, ;
4 when's it coming.
5 Q Mr. Burton, isn't it correct that both you
6 and Dr. Porter were puzzled as to the identity of the
7 chloracnegen after he spoke with Dr. Rudzsus at
8 Boehringer? |
9 a There's a contradiction here in my mind because |
10 I am very clear in my thinking chat when the man from
11 Monsanto called me in 1961, identified Dioxin, I
12 remember my reaction that here's the long lost solution
13 to this puzzle. And yet here it is fairly clearly
14 identified and I can't reconcile in my mind why I
15 didn't feel more confident froﬁ this information.
‘16 Q Isn't it true, HMr. Burton, that you and
17 Dr. Porter took Boehringer's identification of the
18 compound as no more than a guess or a maybe?
19 A To some degree, oh, yes, that represents maybe a
20 . slight exaggeration of my general attitude toward the
21 information we were gettihg. But on the other hand,
22 seeing this, it's quite specific.
23 Q Mr. Burton, when is the last time, if
24 ever, you read the transcript of your deposition
25 testimony in this litigation?
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a Never read it.

Q Let me ask you to turn, sir, if you would,
to page 234 of your transcript commencing at line 13,
There's a question there:
"Question: Do you recall hearing from
Dave Porter in 1957 that Dr. Xudszus had
identified»Dioxin as a probable cause c¢f
chloracne?
"Answer: ot specifically, no. I
remember him talking about his visit to Germany
Or a German's visit here, either way, but in
general we were still puzzled at that time as to
what was the chlorachegen. So if he identified
it, it was something that we didn't -- we took
as a guess §r as a maybe."
Were you asked that question and d4id you
give that answer?
A Yes,
MR. COLOGERO: I object to that, your
Honor.
MR. MOSER: So do I.
MR. COLOGERO: The objection is this: We
have a document that is now before (r. Burton
and Mr. Burton was asked to comment on it. And

now he is being impeached by his comments that
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memorandum?
A You talking about the deposition.
Q No.
A Thig?
Q The memorandum.
A Correct. I don't see it, but --
0 All right. “hen was it, dr. Burton,

he gave in the deposition at page 234 when in
fact, your Honor, I believe that very exhibit,
which is now before Mr. Burton was shown to the ;

witness a few pages later in order to refresh

his recollection. And I think it's unfair to
ask a witness a guestion from -- and compare it
now to a deposition where he's just given the

question, he gives the answer and then he's

shown the document iater on to refresh his

recollecticn.

THE COURT: It could be misleading but I'm
following it fairly closely. I heard him say
just a few minutes ago, too, that his reaction
to that letter was somewhat different than his
general reaction. I'm watc@ing it. All right.
Go ahead.

Q Now, the word Dioxin does not appear in

that memorandum, does it, Mr. Burton, in the

MAXUS028692
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A\

1 precisely, if you can recall, that you obtained the

2 information that identified this 2,3,7,8-TCDD Dioxin as

3 the chlcrabnegen in Diamond's TCP?

4 A It was in August 1960, and I think I kept a

5 handwritten note when I wrote it down when I got this

6 information over the phone. And I think that went into

7 the file at the time I gave a deposition. Because I

8 remember some point about the date.

9 I said the deposition was August something and
10 then when I looked in my file and found this note and I
11 brought it in the date was a few days off but == I'm
12 sorry. 1961. It was still sometime in August 1961,

13 : Q 1961. Have you had occasion to look at

14 that note recently by the way?

13 A No. I'm not sure I still have it;

18 » Q And where would it be if you don't have

17 it? ‘

18 A Just that I have a whole lot of files and things
19 and from time to time I clean house and throw some out.
20 In looking through my files for more on this I didn't
21 ran across it.

22 Q And was it "onsanto that gave you this

23 information in 19617

24 A Weger, J~e-g-e-r, I think is written down on

25 this piece of gaper.
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|

1 Q Weger? j
2 A Yes. !
3 Q Now, prior to the time that you left ;
4 Diamond's employ, Mr. Burton, did Diamond have a
5 suspicion that a compound like Dioxin but that was not
8 the 2,3,7,8~TCDD Dioxin, might be the chloracnegen?
7 A Well, == let's say the research department was
8 working on this problem, had mentioned, as I remember,
g - variocus types compounds Similar to this as possible

10 causes,

11 Q And when you say compounds similar to

12 this, are you referring to diphenoi ethers?

13 A Diphenol ethers. I'm not a chemist on the

14 specific nomenclature but chemicals of the kind Dioxin

15 turned‘out to be. |

16 E THE COURT: Would you read back the last

17 question and the answer up to the point of the

18 interruption? |

19 (Previous question and answer is read by

20 the reporter).

21 THE WITNESS: Of the type Dioxin turned

22 out to be.

23 Q Your personal view in the 1950's was that

24 chloracnegen was a diphenol ether although you could

25 not prove it,.is that correct?
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1 A Well, oniy in terms of what the research
2 department toid us and perhaps frém information such as
3 this from Boehringer. I had no =-- my own iniﬁiative I
4 had no chemical knowledge to try to diagnosis what it
5 was.
6 Q Where was the research department, i“r.
7 Burtdn, at that time? .
8 A Painesville. Although some of the people in it
9 were headquartered at Cleveiand. But the two were not .
10 that far apart.
11 Q Let me show you a document that has
12 previously been marked as Plaintiff's Exhibit 142, Mr.
13 Burton, which is a memorandum from you to Mr., Sutton
14 dated June 18, 1957. And the question is whether or
15 not you sent that memorandum to Mr. Sutton with a copy
16 to Mr. Porter on or about the date that it bears?
17 A What's the question?
18 Q Did you send that memorandum, sir, on or
19 about June 18, 19572
20 A Well, I don't remember the specific document.
21 But some of the poiﬁts in this ‘I remember were points
22 that 6ccurred to me so the context of it fits in with
23 - what I would have expected to have said.
24 Q Does looking at this document refresh your
25 recollection that it was your personal view that the

MAXUS028695
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chloracnegen was a diphencl ether althouéh you could
not prove it?
MR. COLOGERO: Objection, your Honor.

Personal view as to what time period?

MR. SPIVAK: As of June 18, 1957.
MR. COLOGERO:F Fine, your Honor. Three
months before the other document. |
A Yes. This fits in with --

Q And was the thought that the chloracnegen
might be a diphenol ether a lead that you obtained from
Dow?

A #ell, I had forgotten completely this lead from
Dow. But if I said so, I presume it was so, but I
didn't remember getting that lead from Dow so that part
of the memo is news to me.

Q But that's what you wrote in June of 1857?

A I don't dispute it. I just say I don't

recollect it,

Q All right. 1Is it correct, Mr. Burton,
that there are approximately 70 dioxins?
A I don't know;

Q There are more than 50, would you -agree
with that?
A I don't know.

Q Would you know they are a ciass of
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1 compounds, is that correct?
2 A Yes,
3 Q And is it also correct one of them,
4 2,3,7,8-TCDD, was identified to you by Monsanto as the
5 cause of the chloracne?
6 A Correct.
7 _ Q In your view, Mr. Burton, did Diamond have
8 the ability to identify Dioxin in its TCP or 2,4,5-T
9 process stream at the time you leftvthe plant?
10 A Well, it depends on how nmuch personnel and
11 effort they assigned to the problem. It was identified
12 in Germany when they were forced to do it so I presume
13 if Diamond or any other company had put enough
14 personnel and worked hard enough on it they could have
15 done it also.
16 Q I'd like to refer you, sir, to page 180 of
17 your transcript. Line gumber 10.
18 A Which line?
19 Q Line number 10 where the questicn is
20 "Question: Do you know what, if any, efforts
21 Diamond undertook at the time to confirm whether this
22 family of compounds caused chloracne?
23 "Answer: They were doing some analytical work
24 but their infrared analysis, which was their mainstay,
25 as I remember, was not applicable to these kinds of
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compounds."”

questicn which was put to you, szir?

A

company had identified the chioracnegen. Do you know
whether they had done anything but identified it on a
theoretical basis so they could draw a picture of a

compound they did not identify?

a

question.

Did you give that answer to the guesticn,

Yes.

MR. MOSER: I object. That's not
inconsistént With any testimony given nere and
if it's not it's not admissible.

THE COURT: See, there's an ;nteresting
problem, you know, when pecple coniront
witnesses with purportedly prior inconsistent
statements., I think there's often, in my
experience, fair leave for argumant whether it's
fairly inconsistent but you don't know till they
try to do it and counsel has his view and you
have yours and 1'11 figure it out.

Q You testified that apparently the German

I have a little trouble comprehénding your

Q Let me restate it.

=4

hear it but --

2 20 you inow whether Boehringer had
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|
1 idenctified Dioxin as being ph}31cally zresent :n .ts !
2 process stream by anaivtical methods as opposed to
3 naving done some theoreticai work and comlng'up with
4 the picture that appears on the exhibit that's in front
3 of you whiph I believe nas been marked --
) A I understand the question.
7 Q == as Defendants' 407
3 A I understand the juestion. No, I =-- T didn't
2 Juestion in my mind how they identified it. Although I
10 would have presumed that they had somehow or other
11 managed to isolate it, but actually when I got the
12 information from Monsanto, I took it to be the solution
13 to the mystery and I didn't think further as to how
14 they arrived at it. |
15 »} I'm‘not asking you about Monsanto but the
16 German company that you testified to.
17 A Well, the information that 'lonsanto gave me is
18 wﬂat they had got from the German company.
: -
19 Q That's what you were told by Mr. Weger?
20 A They bought the knowhow from Germany.
21 Q  Monsanto bought the knowhow from Germany?
22 A Yes.
23 0 Isn't it a fact, Mr. Burton, it was Dow
Z24 that bought the knowhow from Germany?
25 a That was later in the 31xties when Dow ran into
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trouble.

Q And your testimony is that Aonsantoc digd
not buy an exclusive license but bought a nonexclusive
license which permitted Dow to come in in the lLate
1960's -~ rather mid=-1960's and acquire the same
process from Boehringer?

A I didn't know anything about the nature of
either of these contracts. 3ut, obviousiy, 1f =-- and
I'm not even sure 1t was the same company because chere
were severai companies in Germany involved in making
trichlorophenol so I was told and sort of my
understanding was‘somewhatlof a combined effort that
isclated it. |

And I didn't write down the name of‘the company
that Monsanto bought the knowhow from, but I had the
impression, which was just a vague impression, it was
Scottish.

Q All right.

THE COURT: I think we better stop at this

point. TIt's 4:30. I have some conferences I

have to do. We'll stop and resume %t 9. Is Mr.

Burton the iast defense witness?

MR. CUYLER: vYes, and we'll just have a
few documents to put in., I think we'll be

finished tomorrow morning.
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1~ . THE COURT: Have you figured out what

2 vou're going to do on rebuttal, Mr. Spivak?

3 MR. FALLS: Not going to call a witness.
4 MR. SPIVAK: Not going to call a witness.
5 MR. CUYLER: I guess we're going to

6 finish the case tomorrow.

7 THE COURT: See you all at nine o'clock

8 tomorrow. |

9 | * * * *
10 CS RTIF I CATE
11
12 ‘ I, DEBORAH A. NUTTING, a Certified
13 Shorthand Reporter of the State of New Jersey.,
14 certify the foregoing to be a true and accurate
15 transcript of my étenographic notes.
16

. AL G 7

DEBORAH A. NUTTING
19 CERTIFIED SHORTHAND REPORTER
LICENSE NO. 959

20
21

22

23 ]

24 Dated: (/:-Zéd; /c/? e PY

13
(83}

MAXUS028701

———— e e —— e —— e e e — s e rr—— e e e —— — s e —— e e o



