UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Inre
"AGENT ORANGE"
PRODUCT LIABILITY LITIGATION

CHARLES T. ANDERSON,

Plaintiff,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
ROBERT S. BAUER, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
FRANK S. CIRINO, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.

MDL NO. 381

1:03 CV 5227 (JBW)

1:04 CV 2088 (JBW)

1:04 CV 2678 (JBW)
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L ® ® ®
JOHN G. CLEMENS, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
CLEMENT J. KALAS,
Plaintiff,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
HENRY C.KIDD, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
CHRISTINE NELSON, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
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CASE J. SAMPEY, JR., et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
PETER D. SARACENQO, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
JEFFREY SCHUCKMAN, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, ez al.,
Defendants.
CHARLES TERRY SMITH,
Plaintiff,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
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SHERMAN CLINTON STEARNS, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,

Defendants.

J. MICHAEL TWINAM,
Plaintiff,
-against-
DOW CHEMICAL COMPANY, et al.,

Defendants.

THE VIETNAM ASSOCIATION FOR VICTIMS OF
AGENT ORANGE/DIOXIN, et al.,

Plaintiffs,
-against-

DOW CHEMICAL COMPANY, et al.,

Defendants.
SHERYL A. WALKER, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
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WILLIE WILLIAMS, JR,, et al., 1:03 CV 4009 (JBW)
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,

Defendants.

MOVANTS’ STATEMENT PURSUANT TO LOCAL CIVIL RULE 56.1
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT DISMISSING
COMPLAINTS AS AGAINST DEFENDANTS VALERO ENERGY
CORPORATION (AS SUCCESSOR BY MERGER TO ULTRAMAR DIAMOND
SHAMROCK CORPORATION), MAXUS ENERGY CORPORATION, TIERRA
SOLUTIONS, INC. (FORMERLY KNOWN AS CHEMICAL LAND

HOLDINGS. INC.) AND OCCIDENTAL PETROLEUM CORPORATION

Movants contend that there is no genuine issue to be tried as to the following
material facts:
A. The Manufacture of Agent Orange by “Old Diamond Shamrock Corporation”

1. Prior to September 1, 1983, the company then known as Diamond
Shamrock Corporation (hereinafter sometimes referred to as “Old Diamond”), which was known
prior to on or about December 19, 1967 as Diamond Alkali Company (“Diamond Alkali”), was
an operating company with divisions engaged in certain businesses, including chemical
manufacturing. [Affidavit of Michael M. Gordon, sworn to on November 2, 2004 (“Gordon
Aff”), § 5; Affidavit of Harvey R. Smith, sworn to on November 5, 2003 (“Smith Aff.”), 17 8-
12.]

2. In August 1951, Old Diamond acquired Kolker Chemical Works, Inc.,

which operated a plant at 80 Lister Avenue in Newark, New Jersey (hereinafter “Newark” or the
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“Newark Plant”). From 1951 until July 1969, Old Diamond manufactured at Newark, among
other materials, the phenoxy herbicides 2,4-dichlorophenoxyacetic acid and 2,4,5-
trichlorophenoxyacetic acid (“2,4,5-T”). Old Diamond terminated all production operations at
the Newark Plant in July 1969. [Gordon Aff., § 6].

3. Commencing in 1961 and continuing through 1968, Old Diamond
produced at Newark and delivered to the United States phenoxy herbicide formulations
denominated by the United States as “Agent Orange,” “Agent Pink” or “Agent Purple”
(collectively, “Agent Orange™) pursuant to ten contracts entered into with the Defense General
Supply Center, the Defense Fuel Supply Center, the U.S. Army or the U.S. Air Force. [Gordon
Aff., q 8].

B. Occidental Chemical Corporation Is the Successor by Merger to Old Diamond

4. On or about September 1, 1983, Old Diamond, together with Natomas
Company, an international oil company, became a wholly owned subsidiary of a new holding
company which was incorporated on or about July 19, 1983. The new holding company was
initially named “New Diamond Corporation”. On or about September 1, 1983, the date of the
Natomas acquisition, New Diamond changed its name to Diamond Shamrock Corporation
(hereinafter sometimes referred to as “New Diamond”). [Smith Aff., 11 2-4, 13].

5. Correspondingly, also on or about September 1, 1983, Old Diamond
changed its name from Diamond Shamrock Corporation to Diamond Chemicals Company, and
on or about November 1, 1983 changed its name from Diamond Chemicals Company to
Diamond Shamrock Chemicals Company. [Smith Aff., §] 9-10].

6. Three years later, on or about September 4, 1986, an affiliate of
Occidental Chemical Corporation (“OCC™), Oxy-Diamond Alkali Corporation, acquired from

New Diamond all the stock of Old Diamond (which, as noted above, was then known as

-6-
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Diamond Shamrock Chemicals Company). [Smith Aff., § 14; Affidavit of Robert D. Luss,
sworn to on November 7, 2003 (“Luss Aff.”), § 4].

7. On or about September 29, 1986, Old Diamond changed its name from
Diamond Shamrock Chemicals Company to Occidental Electrochemicals Corporation. [Luss
Aff., §5].

8. On or about November 30, 1987, Occidental Electrochemicals Company
was merged into OCC. [Luss Aff., 97 2, 5].

9. By reason of the foregoing, although OCC is not itself a manufacturer of
Agent Orange, it is the successor by merger to the manufacturer of Agent Orange that was
known until on or about December 19, 1967 as Diamond Alkali Company, and successively
thereafter as Diamond Shamrock Corporation (until on or about September 1, 1983), Diamond
Chemicals Company (until on or about November 1, 1983), Diamond Shamrock Chemicals
Company (until on or about September 29, 1986) and Occidental Electrochemicals Corporation
(until its merger into OCC on or about November 30, 1987). [Gordon Aff., §f 13-14].

10. OCC is an indirect, wholly owned subsidiary of Occidental Petroleum
Corporation (“Occidental Petroleum™). [Affidavit of Stephen P. Parise, sworn to on November
2, 2004 (“Parise Aff.”), §2]. Occidental Petroleum never manufactured or sold Agent Orange
and has at all times been a separate and distinct corporate entity from OCC. [Parise Aff., § 2,
5].

C. Neither Maxus Energy Corporation Nor an Affiliated Company, Tierra
Solutions, Inc. (Formerly Known as Chemical Land Holdings, Inc.), Ever

Designed, Manufactured, Marketed, Distributed or Sold Agent Orange
11. On or about April 28, 1987, New Diamond changed its name from

Diamond Shamrock Corporation to Maxus Energy Corporation (“Maxus”). [Smith Aff., §7 2-4].
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12. Maxus was not incorporated until on or about July 19, 1983, more than 14
years after Old Diamond last sold any Agent Orange to the United States and more than ten years
after the end of the Vietnam war. [Smith Aff. § 2; Gordon Aff., § 16].

13. At all times since its formation, Maxus has been a holding company that
owns the stock of other corporations and has not engaged in the chemicals business. [Smith Aff,,
1 6-7].

14.  Chemical Land Holdings, Inc. (“Chemical Land Holdings”) has been an
affiliate of Maxus at all times since its incorporation on or about March 21, 1986. Chemical
Land Holdings was incorporated under the laws of the State of Delaware as Diamond Shamrock
Process Chemicals Inc. and changed its name to Diamond Shamrock Chemical Land Holdings
Inc. on or about July 11, 1986. [Smith Aff., § 15].

15. On or about December 4, 1987, several months after New Diamond
changed its name to Maxus, Diamond Shamrock Chemical Land Holdings Inc. changed its name
to Chemical Land Holdings, Inc. On or about February 25, 2002, Chemical Land Holdings
changed its name to Tierra Solutions, Inc. [Smith Aff.,  16].

D. Ultramar Diamond Shamrock Corporation Never Designed,

Manufactured, Marketed, Distributed or Sold Agent Orange
16. In April 1987, New Diamond (then known as Diamond Shamrock

Corporation) “spun off” to its shareholders the outstanding stock of one of its subsidiaries,
Diamond Shamrock R&M, Inc., which was engaged in the refining and marketing of petroleum
products. Diamond Shamrock R&M, Inc.’s assets included the stock of Diamond Shamrock

Refining and Marketing Company (“DSR&M™). [Smith Aff., § 19].
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17.  Neither Diamond Shamrock R&M, Inc. nor DSR&M were ever engaged
in the chemical business, nor did they ever design, manufacture, market, distribute or sell Agent
Orange. [Smith Aff, § 19].

18. In February 1990, Diamond Shamrock R&M, Inc. changed its name to
Diamond Shamrock, Inc. On or about December 3, 1996, several years after the spin-off from
New Diamond, Diamond Shamrock R&M, Inc. (then named Diamond Shamrock, Inc.) merged
with and into Ultramar Corporation. The merged company then changed its name to Ultramar
Diamond Shamrock Corporation (“Ultramar Diamond Shamrock™). [Affidavit of J. Stephen
Gilbert, sworn to on November 6, 2003 (“Gilbert Aff.”), § 3].

19. Effective on or about December 31, 2001, Ultramar Diamond Shamrock
was merged into Valero Energy Corporation, with Valero being the surviving corporation.
[Gilbert Aft., § 5].

Dated: New York, New York

November 2, 2004
CADWALADER, WICKERSHAM & TAFT LLP

By: /s/ Michael M. Gordon
Michael M. Gordon (MG8336)

Attorneys for Defendants Valero Energy Corporation
(as successor by merger to Ultramar Diamond
Shamrock Corporation), Maxus Energy Corporation
and Tierra Solutions, Inc. (formerly known as
Chemical Land Holdings, Inc.)

100 Maiden Lane

New York, New York 10038

(212) 504-6000

TO: COUNSEL FOR ALL PLAINTIFFS
IN CAPTIONED CASES
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Affidavit of Michael M.
Gordon
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Inre
“AGENT ORANGE”
PRODUCT LIABILITY LITIGATION

CHARLES T. ANDERSON,

-against-

DOW CHEMICAL COMPANY, et al.,

Plaintiff,

Defendants.

ROBERT S. BAUER, et al.,

-against-

DOW CHEMICAL COMPANY, et al.,

Plaintiffs,

Defendants.

FRANK S. CIRINO, et al.,

-against-

DOW CHEMICAL COMPANY, et al.,

Plaintiffs,

Defendants.

MDL NO. 381
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JOHN G. CLEMENS, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
CLEMENT J. KALAS,
Plaintiff,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
HENRY C.KIDD, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
CHRISTINE NELSON, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
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CASE J. SAMPEY, JR,, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
PETER D. SARACENO, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
JEFFREY SCHUCKMAN, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
CHARLES TERRY SMITH,
Plaintiff,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
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SHERMAN CLINTON STEARNS, et al.,
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,

Defendants.

J. MICHAEL TWINAM,
Plaintiff,
-against-
DOW CHEMICAL COMPANY, et al.,

Defendants.

THE VIETNAM ASSOCIATION FOR VICTIMS OF
AGENT ORANGE/DIOXIN, ef al.,

Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,
Defendants.
SHERYL A. WALKER, et al.,
Plaintiffs,

-against-
DOW CHEMICAL COMPANY, et al.,

Defendants.
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WILLIE WILLIAMS, JR., et al., 1:03 CV 4009 (JBW)
Plaintiffs,
-against-
DOW CHEMICAL COMPANY, et al.,

Defendants.

AFFIDAVIT OF MICHAEL M. GORDON IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT DISMISSING COMPLAINTS AS AGAINST
DEFENDANTS VALERO ENERGY CORPORATION (AS SUCCESSOR BY MERGER
TO ULTRAMAR DIAMOND SHAMROCK CORPORATION), MAXUS ENERGY
CORPORATION, TIERRA SOLUTIONS, INC. (FORMERLY KNOWN AS CHEMICAL

LAND HOLDINGS. INC.) AND OCCIDENTAL PETROLEUM CORPORATION

STATE OF NEW YORK )
: 88.
COUNTY OF NEW YORK )

MICHAEL M. GORDON, being duly sworn, deposes and says:

1. I am a member of the bar of this Court and of the law firm of Cadwalader,
Wickersham & Taft LLP, attorneys for defendant Occidental Chemical Corporation (“OCC”),
and also for defendants Valero Energy Corporation (as successor by merger to Ultramar
Diamond Shamrock Corporation), Maxus Energy Corporatioﬁ, Tierra Solutions, Inc. (formerly
known as Chemical Land Holdings, Inc.) and Occidental Petroleum Corporation, collectively
referred to herein as the “Misjoined Defendants.” I make this affidavit in support of the
Misjoined Defendants’ motion for summary judgment dismissing plaintiffs’ complaints with

prejudice as against them pursuant to Fed. R. Civ. P. 56.
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2. I make this affidavit based on my knowledge of the documents produced
and the testimonial evidence adduced during the extensive discovery proceedings in MDL No.
381, and also based on the affidavits that were submitted to the Court in support of the similar
motion made by Valero Energy, Maxus Energy and Tierra Solutions in Isaacson v. Dow

Chemical Co., et al., CV-98-6383 (JBW). In Isaacson, following the filing of that motion, this

Court on January 26, 2004 “so ordered” a Stipulation dismissing the Isaacson action without
prejudice as to those defendants.
3. I attach hereto as Exhibit A a true and correct copy of the complaint filed

in Walker et al. v. Dow Chemical Co., et al. The allegations as to the Misjoined Defendants

made in that complaint are representative of the allegations made in the remaining actions that
are the subject of this motion. I also attach for the Court’s convenience, as Exhibit B, a chart
which identifies which Misjoined Defendants have been included as defendants in each of the
above-captioned cases.

4. I attach hereto true and correct copies of the following affidavits, three of
which were previously filed with the Court in support of the Misjoined Defendants’ motion for

summary judgment in the Isaacson action:

Exhibit No. Description
C Affidavit of Harvey R. Smith, Secretary of Maxus
Energy Corporation, sworn to on November 5, 2003
(“Smith Aff.”).
D Affidavit of Robert D. Luss, Associate General

Counsel and Assistant Secretary of Occidental
Chemical Corporation, sworn to on November 7,
2003 (“Luss Aff.”).

E Affidavit of J. Stephen Gilbert, Managing Counsel
of Valero Energy Corporation, sworm to on
November 6, 2003 (“Gilbert Aff.”).
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F Affidavit of Stephen P. Parise, Assistant Secretary
and Corporate Manager—Entities Administration of
Occidental Petroleum Corporation, sworn to on
November 2, 2004 (“Parise Aff.”).

A. The Manufacture of Agent Orange by “Old Diamond Shamrock Corporation”
5. Prior to September 1, 1983, the company then known as Diamond

Shamrock Corporation (hereinafter sometimes referred to as “Old Diamond”), which was known
prior to on or about December 19, 1967 as Diamond Alkali Company (“Diamond Alkali”), was
an operating company with divisions engaged in certain businesses, including chemical
manufacturing. See Smith Aff., 1 8, 12.

6. In August 1951, Old Diamond acquired Kolker Chemical Works, Inc.,
which operated a plant at 80 Lister Avenue in Newark, New Jersey (hereinafter “Newark” or the
“Newark Plant”). From 1951 until July 1969, Old Diamond manufactured at Newark, among
other materials, the phenoxy herbicides 2,4-dichlorophenoxyacetic acid and 2,4,5-
trichlorophenoxyacetic acid (*2,4,5-T”). Old Diamond terminated all production operations at
the Newark Plant in July 1969.

7. During the early 1960s, the United States developed several phenoxy
herbicide formulations specifically for military use in Southeast Asia, including “Agent Orange”,
“Agent Pink” and “Agent Purple”. (The United States’ phenoxy herbicide formulations are
hereinafter collectively referred to as “Agent Orange”).

8. Commencing in 1961 and continuing through 1968, Old Diamond
produced at Newark and delivered Agent Orange to the United States pursuant to ten contracts
entered into with the Defense General Supply Center, the Defense Fuel Supply Center, the U.S.

Army or the U.S. Air Force.
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B. Occidental Chemical Corporation Is the Successor by Merger to Old Diamond
9. On or about September 1, 1983, Old Diamond, together with Natomas

Company, an international oil company, became a wholly owned subsidiary of a new holding
company which was incorporated on or about July 19, 1983. The new holding company was
initially named ‘“New Diamond Corporation”. On or about September 1, 1983, the date of the
Natomas acquisition, New Diamond changed its name to Diamond Shamrock Corporation
(hereinafter sometimes referred to as “New Diamond”). See Smith Aff., 97 2-4, 13.

10.. Correspondingly, also on or about September 1, 1983, Old Diamond
changed its name from Diamond Shamrock Corporation to Diamond Chemicals Company, and
on or about November 1, 1983 changed its name from Diamond Chemicals Company to
Diamond Shamrock Chemicals Company. See Smith Aff., § 9-10.

11. Three years later, on or about September 4, 1986, an affiliate of OCC,
Oxy-Diamond Alkali Corporation, acquired from New Diamond all the stock of Old Diamond
(which, as noted above, was then known as Diamond Shamrock Chemicals Company). See
Smith Aff., § 14; Luss Aff., 1 4. On or about September 29, 1986, Old Diamond changed its
name from Diamond Shamrock Chemicals Company to Occidental Electrochemicals
Corporation. See Luss Aff., § 5.

12. On or about November 30, 1987, Occidental Electrochemicals
Corporation was merged into OCC. See Luss Aff., 1] 2, 5.

13.  Thus, although OCC is not itself a manufacturer of Agent Orange, it is the
successor by merger to the manufacturer of Agent Orange that was known until on or about
December 19, 1967 as Diamond Alkali Company, and successively thereafter as Diamond
Shamrock Corporation (until on or about September 1, 1983), Diamond Chemicals Company

(until on or about November 1, 1983), Diamond Shamrock Chemicals Company (until on or
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about September 29, 1986) and Occidental Electrochemicals Corporation (until its merger into
OCC on or about November 30, 1987).

14.  In their respective complaints, plaintiffs allege that each of the corporate
defendants designed, manufactured, marketed, distributed and sold Agent Orange to the United

States Government. See, e.g., Walker Complaint, 9 13 (a copy of which is annexed hereto as

Exhibit A). OCC, as the successor by merger to Old Diamond, which manufactured and sold
Agent Orange to the United States, is thus properly named as a defendant.’
C. Neither Maxus Energy Corporation Nor an Affiliated Company, Tierra

Solutions, Inc. (Formerly Known as Chemical Land Holdings, Inc.), Ever
Designed, Manufactured, Marketed, Distributed or Sold Agent Orange

15.  On or about April 28, 1987, New Diamond changed its name from
Diamond Shamrock Corporation to Maxus Energy Corporation (“Maxus”). See Smith Aff., Y
2-4.

16.  As stated in paragraph 9 above, Maxus was not incorporated until on or
about July 19, 1983, more than 14 years after Old Diamond last sold any Agent Orange to the
United States and more than ten years after the end of the Vietnam war. Moreover, at all times
since its formation, Maxus has been a holding company that owns the stock of other corporations
and has not engaged in the chemicals business. See Smith Aff., 1Y 6-7.

17. Since Maxus never designed, manufactured, marketed, distributed or sold

Agent Orange, no basis exists for naming it as a defendant in this action.

! Occidental Chemical Corporation is an indirect, wholly owned subsidiary of Occidental
Petroleum Corporation (“Occidental Petroleum™). See Parise Aff., § 2. In three of the tag-along actions,
Bauer, 1:04 CV 2088, Clemens, 1:04 CV 1835, and Walker, 1:04 CV 2089, plaintiffs have named as a
defendant Occidental Petroleum, as well as OCC. However, Occidental Petroleum never manufactured or
sold Agent Orange (see Parise Aff., § 5), nor do the plaintiffs in those three actions allege any theory of
veil-piercing that could serve as a basis for imposing any alleged liability of OCC on Occidental
Petroleum. Thus, Occidental Petroleum should be dismissed from these actions.

-9-
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18.  Defendant Chemical Land Holdings, Inc. (“Chemical Land Holdings™) has
been an affiliate of Maxus at all times since its incorporation on or about March 21, 1986.
Chemical Land Holdings was incorporated under the laws of the State of Delaware as Diamond
Shamrock Process Chemicals Inc. and changed its name to Diamond Shamrock Chemical Land
Holdings Inc. on or about July 11, 1986. On or about December 4, 1987, several months after
New Diamond changed its name to Maxus, Diamond Shamrock Chemical Land Holdings Inc.
changed its name to Chemical Land Holdings, Inc. On or about February 25, 2002, Chemical
Land Holdings changed its name to Tierra Solutions, Inc. See Smith Aff., Y 15-16.

19. Since Chemical Land Holdings, like its affiliate, Maxus, was not formed
until more than a decade after the war in Vietnam ended, Chemical Land Holdings plainly never
designed, manufactured, marketed, distributed or sold Agent Orange. Thus, it too should be

dismissed from this action.

>

D. Ultramar Diamond Shamrock Corporation Never Designed,
Manufactured, Marketed, Distributed or Sold Agent Orange

20. In April 1987, New Diamond (then known as Diamond Shamrock
Corporation) “spun off” to its shareholders the outstanding stock of one of its subsidiaries,
Diamond Shamrock R&M, Inc., which was engaged in the refining and marketing of petroleum
products. Diamond Shamrock R&M, Inc.’s assets included the stock of Diamond Shamrock
Refining and Marketing Company (“DSR&M”). Neither Diamond Shamrock R&M, Inc. nor
DSR&M were ever engaged in the chemical business, nor did they ever design, manufacture,
market distribute or sell Agent Orange. See Smith Aff., § 19; Gilbert Aff., § 2.

21.  In February 1990, Diamond Shamrock R&M, Inc. changed its name to
Diamond Shamrock, Inc. On or about December 3, 1996, several years after the spinoff,

Diamond Shamrock R&M, Inc. (then named Diamond Shamrock, Inc.) merged with and into

-10-
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Ultramar Corporation. The merged company then changed its name to Ultramar Diamond
Shamrock Corporation (“Ultramar Diamond Shamrock™). Effective on or about December 31,
2001, Ultramar Diamond Shamrock was merged into Valero Energy Corporation, with Valero
being the surviving corporation. See Gilbert Aff., 9 3-4.

22. Since neither Diamond Shamrock R&M, Inc. nor DSR&M ever
manufactured or sold Agent Orange, no basis exists for naming Diamond Shamrock R&M, Inc.’s

successors — Ultramar Diamond Shamrock and Valero — as defendants in this action.’

WHEREFORE, 1 respectfully request that the Court issue an Order granting
summary judgment dismissing each of the complaints in the above-captioned cases with
prejudice as against defendants Valero Energy Corporation (as successor by merger to Ultramar
Diamond Shamrock Corporation), Maxus Energy Corporation, Tierra Solutions, Inc. (formerly
known as Chemical Land Holdings, Inc.) and Occidental Petroleum Corporation. The Court is

respectfully referred to Exhibit B hereto for a list identifying which Misjoined Defendants have

[/~

Michael M. Gordon‘

been named as defendants in each case.

Sworn to before me this
ﬂi_ day of November, 2004.

&M& %’(4&
Notary Public

LINDA RICCI
Notary Public, State Of New York
' N%. !01'§Iso¢2:k Qg ounty
alified In New Yo
cogt‘rjnission Expires May 15, 2006

-11-
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MISSOURI CIRCUIT COURT aecy 16 L110: 08
TWENTY-SECOND JUDICIAL CIRCUIT . o

(Crry o7 ST. LOUIs)

SHERYL A. WALKER, and )
ERIC C. WALKER, a Minor, by his Mother and)
Next Friend, SHERYL A. WALKER, and
STEVEN J. WALKER, and

WILLIAM J. HAMILTON and
ESTHER M. HAMILTON, his wife,
Individually and on Behalf of

All Others Similarly Situated,

Plaintiffs,

A\

DOW CHEMICAL COMPANY,

and

MONSANTO COMPANY,

and

PHARMACIA CORPORATION,

and

SOLUTIA, INC,,

and

HERCULES, INCORPORATED,

and

THOMPSON HAYWARD CHEMICAL CO.,
and

T-H AGRICULTURE & NUTRITION CO.
and

OCCIDENTAL PETROLEUM
CORPORATION, )

and

OCCIDENTAL CHEMICAL CORP.,
and

UNIROYAL, INC.,,

and

C.D.U. HOLDING, INC,,

and

UNIROYAL CHEMICAL COMPANY,
and

HARCROS CHEMICALS INC.,

vvuvvvvwvvvvvvvvuvvvvwvvvvuvvvvvvwvvw

-
whr ses ove

aﬂ%

4

. Cause No. 4&1 0/7;£

Division No. 1
PRODUCT LIABILITY

TRIAL BY JURY DEMANDED
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SEP-168-2083 12:45 CT CORP ST LOUIS
and )
ULTRAMAR DIAMOND SHAMROCK )
CORPORATION, )
and )
MAXUS ENERGY CORP., )
and )
TIERRA SOLUTIONS INC., )
and )
CHEMICAL LAND HOLDINGS, INC., )
and )
DOES 1 THROUGH 100 ) -
Defendants, -
LETITION
RLAINTIFFS

1. The Plsintiffs Sheryl A. Walker, Eric C. Walker, a minor, by his inother and next friend,
Sheryl A. Walker, and Steven J. Walker, are citizens of Missouri, who reside in Fenton,
Missouri, and are the wife and children of Vietnam Veteran Daniel J. Walker who died on
December 10, 2002, in JefFerson County, Missouri; Dexiel J. Walker (hereinafter described
as a “Representative Vietam veteran™) served in Vietnam from approximately 1968 to
1970, and while he was in Vietnam he was exposed to the Defendants’ product, Agent
Orange herbicides with dioxin contamination, and sustained vazious injuries alleged herein
and damages in excess of the jurisdictional amount of Twenty Five Thousand Dollats
(525,000.00). |

2. The Plaintiffs William J. Hamilton and Esther M. Hamilton, are husband and: wife who
reside in St. Louis County, Missouri; Plaintiff William J, Hamilton (hereinafter described as
a stative Vietnam veteran®) served in Vietnam during 1967 and 1968, and while he °
was in Vietnam he was exposed to the Defendants’ product Agent Orange herbicides with

2
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dioxin contamination, and sustained various injuries alleged herein and damages in excess
of the jurisdictional amount of Twenty Five Thousand Dollars ($25,000.00).
DEFENDANTS

3. Defendant Dow Chemical Company is a Delaware corporation with its principal place of
business in Midland, Michigan.

4, DefendantMonsanto Companyisa Delaware carporation with its principal place of business
in St. Louls, Missouri and lisble for the acts of Monsanto Compmy and Pharmacia
Corporation. .

5.  Defendamt Pharmacia Carporation is a Deleware corporation with its principal place of
business in St. Louis, Missouri, and liable for the acts of Monsanto Company.

6. Defendeohﬁ&hc.isadeecmpomﬁonﬁﬂximpﬁn;:ipalphceofbudnsshSL
WMMMlefottheacsofMonmmCompmymdthdaCorponﬁm

7. Defendant Hercules Incorporated is a Delaware corporation with its principal place of
business in Wilmington, Delaware.

8. Defendants Thompson Hayward Chemical Co. a/k/a Thompson Chemical Corporation and
T-H Agriculture & Nutrition Company are Delaware corporations with its principsl places
of business in Kansas City, Kansas. '

9.  Defendant Occidental Petrolewm Corp. is a Delaware Corporation with its principal place of
business in Los Angeles, California. '

10.  Defendant Occidental Chemical Corporation is a New York corporation with its principal

place of business in Dallas, Texas.
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11.  Defendants Uniroyal, Inc., C.D.U. Holding, Inc. and Uniroyal Chemical Company are New
Jersey corporations with their principal places of business in Middlebury Connecticut.

12 Defendant Harcros Chemicals Inc. is & Delaware corporation with its principal place of
business in Kansas City, Kansas,

13.  Ultramar Diamond Shamrock Corporation, Chemical Land Holdings, Inc., Tierra Solutions,
Inc., and Maxus Energy Corporation are related corporations with their principal place of
business in San Axntonio, Texas, and manufictured Agent Orange in New Jersey.

14,  Defendants Does 1 through 100 are other corparations which presextly cannot be identified
who directly or through their corporate predecessors or subsidiaries manufactured, marketed,
distributed and sold Agent Orange. e

15.  The defendants, and each of them, arc registered to do business and do business in Missouri
and are further subject to the jurisdiction of this Court in accordance with the Missouri Long
Amm Statute, § 508.500 RSMo.

16.  Venueis proper in the City of St. Louis in accordance with § 508.040 RSMo., for the reason
that one or more of the defendants have or usually keep an office(s) or agent(s) for the
transaction of usual and customary business in the Ciry of St. Louis, Missouri, and the
canse(s) of action alleged herein against one or more of the defendants acerued in the City
of St. Louis, Missouri.

CLASS ACTION ALLEGATJONS

7. Represemative plaintiffs and the class bring this claim pursnantto Rule 52,08 ofthe Missouri

Rules of Court. The class is defined as all veterans of the Vietnam War who served in

Vietnam and were exposed to Agent Orange herbicides (as defined in paragraph 24 below)

4
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18.

19.

P.1%7

in Vietnam, including but not limited to Agent Orange, and who were diagnosed with

cancer(s) related to said herbicide exposure and/or Type-II Diabetes after December 31,

1994,

The cless is so numerous that joinder of all members of the class is impracticable. It is

estimated that the class exceeds 5,000 people. .

There are questions of law and fact common to the class. Among the questions of law and

fact common to the class are the following: - ‘

a. WhethaecposmhAguﬂOnngemDiabetaTypenian"/m;

b. Whether exposure to Agent Orange causes any cancers in Vietnam Vetcrans;

c. ththerdefendamscouldhaveredncedthelmlofdioﬁhsinﬂ:gAgemme
herbicides by different manufacturing and quality contral procedures;

d. Whether defendants could have reduced the levels of dioxin contamination in the
herbicides through the use of different analytical and detection procedures;

e. Whether defendants knew that these methods were available to reduce the level of
dioxin in their herbicides;

) A Whether defendants informed U.S. government officialsresponsible for the decision
to deploy the Agent Orange herbicides in Vietnam of the information set forth in
paragraph 60 of this complaint;

g ‘Whether defendants jointly agreed to conceal and refrain from informing the U.S.
government officials responsibie for the decision to deploy Agent Orange herbicides

in Vietnam of the information set forth in paragraph 60 of the complaint;
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h Whether defendants individually and collectively knew that dioxin at the levels of
which it was present in this herbicides created a substantial risk to human health;

i Whether Agent Orange herbicides were an “off-the-shelf product” not significantly
different from commercial formulations for herbicides;

Whether 2,4,5 T was an off-the-shelf product;

[ WPy
.

k  Whether the mixtures of 2,4,5 T and 2,4 D which formed the Agent Orange
herbicides were similar to off-the-shelf products; -

L Whether the mamufactaring methods for Agent Orange were specified by the ULS.
government or by the defendants;

m.  Whether the quality control methods for Agent Orange were specified by the U.S.
gmwwm&mm

0.  Whether the histarical experiences involving oecupmonal exposures to dioxin
should have alerted defendants that exposure to these herbicides would cause a
seve:eﬁskofhaxmto!mmanhzah‘h.

20, Repmseclmmofsepmacﬁmby;aragaimindiﬁdndmcmbasofthedmwould
create a risk of inconsistent or varying adjudications with respect to individual members of
the class which would establish incompatible standards of conduct for the party or parties in
the class. There are no major difficulties likely to be encountered in the management of this
case as a class action. ‘

NON-REMOVEABILITY
21.  This case is not removable to federal court because there is no complete diversity of

citizenship and the claims do not arise under federal law.

6
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22.  Atall times material hereto, defendants were not acting as government officers, but private
coatractors selling off the shelf products to the U.S. government.
23.  Defendants could have fully complied with their government contracts without producing
dioxin contamination in Agent Orange.
ACTS OF DEFENDANTS
24.  Duringthe period of 1961 to 1972 each ofthe corporate Defendants designed, manufactured,
marketed, distributed and sold to the United States Government the phenoxy herbicides
(hercinafier collectively described as Agent Orange herbicidss), known as Agent Orange,
Orange I, Purple, Pink and Green, and whose basic component formulations were:
a Agent Orange was a 50/50 mixture of the n-butyl estexs 0f2,4-D and 2,4,5-T (2.,4,5-
tricholorophenoxyacetic acid);
b. Agent Orange II was a 50/50 mixture of the isoocty] ester of 2,4,5-T and the n-butyl
ester of 2,4-D;
c. Agent Purple was a 50/30/20 by weight mixture of the n-butyl ester of 2,4,-D, n-butyl
ester of 2,4,5-T and isobutyl ester of 2,4,5-T;
d Agent Pink was a 60/40 by weight mixture of n-butyl ester of 2,4,5-T aud the
isobutyl ester 0f 2,4,5-T; '
e .Agem Green was 8 single component formulation consisting of n-butyl of 2,4,5-T.
25.  The Agent Orange herbicides manufactured and sold by the Defendants to the United States
Gwemmmf.oruseinViemamduﬁng;heafmaidpcﬁodconuineddudlymﬁc
contaminants including dioxins which were inherently dangerous to human health and
capable of causing severe injuries to persons exposed thereto. The most toxic and deadly

7
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dioxin 2,3, 4, 5,7,8-tewachlorodibenzo para dioxin, more commonly referred to as “TCDD”
or “dioxin”.

26.  EachDefendant’s Agent Orange herbicides, as so supplied to the military foruse in Vietnam
contained the toxic contaminant dioxin, was defective, and unreasonably dangerous to the

representative plaintiff Vietnam veteran(s) and the class.

27.  As direct and proximate results of the acts described above, the representafive plaintiff
VmwtmDadedkedeﬂhmHmﬂmandﬂmclmmmedmmfet
grievous, serious, and severe injuries, and sustained serious and permanent injuries to their
health, strength and activity, and severe shock to their nervous system, including but not
limited to cancer and Diabetes Type II, which was manifested and diagnosed less than five
yembefoncommmcemmtofﬂzisacﬁon,mdreprum&ﬁvevm;:mvmmnid
‘Walker died.

28,  As a further proximate result of the defendants’ wrongful conduct, the representative
Vietnam veterans and the class were required to, and did, employ physicians and surgeons
0 examine, treat and care for them, and the representative plaintiff Vietmam veterans and the
class incurred, and will incur, hospital, medical and other and additional incidental expenses.

29, Asafirtherproximate result of the defendants’ wrongful conduct, the representative plaintiff
wife and children of deceased Vietham veteran Daniel Walker, and the class were deprived
of their deceased husbands’ and fathers’ services, companionship, support and consortium;
and the wife of William Hamilton has lost and will lose the consortium of her spouse.
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30.  TheRepresentative plaintiffs and the class adopt, repeat, reiterate and reallege each and every
allegation contained in the above Paragraphs.

31.  During the period from 1961 to 1972 each of the Defendants designed, Manufactured, and
sold the United States Government Ageat Orange hecbicides contarminated with dicxin.

32. At all times hercin mentioned, the Defendants had a duty to make a safe product and
breached that duty by designing and martufacturing the Agent Orange herbicides which were
defective and unreasonsbly dangerous. wew

33.  But for the design defect of the Defendants, the representative Victnam veterans and the
Representative plaintiffs and the class would not have sustained their injuries and damages.

34.  The Agent Orange herbicides manufactared by the Defendants were not produced in
accordance with military specifications set forth in their Government contracts.

3s. mammmmwwmnmmmmw
Orange herbicides, did not order, request, or put limitations on any permissible level of the
toxic contaminant dioxin, ’IhehcrbicidapmducedbytheDefendanﬁwmg:ﬂmﬂysimilar
in that all had dangerous levels of dioxin, but except that they contained varying degrees of
the toxic contaminant dioxin. The Defendants jointly controlled all of the manufacturing
processes used in the production of the Agent Orange herbicides supplied to the military.
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36.  The Defendants’ defective products were used in a foreseeable manner and brought about
foreseeable injuries to the representative Vietnam veterans and the representative plaintiffs
and the class.

37.  Asactual and proximate results of the Defendants’ defective products, the representative
Vietnam veterans and the class were exposed to the Defendants’ herbicides and were thereby
caused to suffer severe injuries complained thereof,

38. By reason of the foregoing, cach Defendant is individually, jointly and ;evetaﬂy liable as
tortfeasors to pay such damages to Representative plaintiffs and the class. "

Strict Liability jn Tort
INADEQUATE WARNING

39, The Representtive plaintiffs and the class adopt, epest,riterateand reallege cach snd every
allegation contained in the above Paragraphs.

40.  During the period from 1961 to 1972 each Defendant designed, manufactured, and sold to
the United States Government the contaminated Agent Orange herbicides foruse in Vietnam
by representative Vietnam veterans and the class and persons in their position.

41.  The Defendants had a duty to give timely warnings to the United States Government of the
full danger of their products andbreachedthatdmybymanufacmrinzthel\\gentOrmge
herbicides without such adequate timely warnings, rendering their products defective and
unreasonably dangerous. .

42. IhenpmmmﬁveViemamvemmdthechsshadmmsonwecpectmmﬁdpmm
the Agent Orange herbicides would cause them severe harm.

43.  The Defendants did not give an adequate timely warning as to the danger of the defective
products either to the Ux;ited States Government Officials responsible for decision to deploy

10
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47.

49.

50.

1.

the Agent Orange herbicides or to the representative Vietnam veterans and the class who
were at risk from the danger of the defective products. |

But for the Defendants® failure to provide adequate timely warnings to the United Statss
Government, the representative Vietnam veterans and the class would not have sustained
their injuries.

The Defendants’ defective products were used in foresceable manners and brought about
fammbkinjtxﬁamthsmmmﬁﬁwvmmm&c-dmwhom
foreseeable victims. ' L
As actual and proximate sesults of the Defendants’ inadequate wamnings, the represeutative
vmemcmme@mpmnms'mmmmme
caused to suffer severe injuries complained theref.

By reason of the foregoing, each Defendant is individually, jointly and severally liable as
tortfeasors to pay such damages to Representative plaintiffs and the class.

COUNT I
Negligence
DESIGN AND PRODUCTION

The Representative plaintiffs and the class adopt, repeat, reiterate and reallege each and every
allegation contained in the above Paragraphs.

During the period from 1961 to lmmhnefmdmusimmmme;,mdem
the United States Government the contaminated Agent Orange herbicidss.

The Defendants had a duty to make safe product and breached the duty by manufacturing the
Agent Orange herbicides that were defective and unreasonably dangerous.

Each Defendant negligently designed and produced Agent Orange herbicides it supplied to
the United States GovemmentforuseinViemaminﬂmteaciDefmdant:

11
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a iled to design its herbicides so that they were fres from the toxic contaminant
Sioxin:

b. failed to follow reasonable manufacturing methods and procedures that would avoid
the formation of or eliminate the toxic contamipant dioxin;

c. failed to test the Agent Orange herbicides to insure that they were free from the toxic
contaminant dioxin.

52.  Defendants could have fully camplied with all provisions of their contracts with the United
States Government, and still produced Agent Orange without toxic levels of dioxin, had they
used reasonable manufacturing and quality control procedures. o

53.  The Defendants owned or controiled virtually ail of the Agent Orange herbicide market and
pxoduaapacitymdsuppliedtothexx;ilitaty,ﬁxesolesomcepmghaser,over99%ofthe
herbicides contracted for, and received over 99% of the purchase price.

54.  EachDefendant’s herbicide was toxic and harmful to human health and contaminated with
dioxin in varying degrees.

55.  Butforthe defective design of the Defendants, the Representative Vistnam veterans and the
class would not have sustained their injurics.

56.  The Defendants’ defective products were used in foresecable manners and brought sbout
foreseeable injuries to the Representative Vietnam veterans and the class who were each a
foreseeable victim.

57. Aswnnlmdproﬁmat;mmsofmebefendams’nedigmdesim,mekpmuﬁzﬁw
Victnam veterans and the class were exposed to the Defendants’ hesbicides and were thereby

caused to suffer severe injuries complained thereof.

12
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By reason of the foregoing, each Defendant is individually, jointly and severally liable as

tortfesors to pay such damages to the Representative plaintiffs and the class.

aato the Defendants’ Products
ﬁechresmMﬁthinﬁﬂ'smdthnchssadopgrepmmimwmwfgcmhmdway

allegation contained in the sbove Paragraphs. .

The Defendants, individually and collectively, knew of the following:

a Thatdiwdn,ihmmewﬁcity.immmmemmmcmﬁngpmwsandﬂn
herbicides themselves, and variables dotermining levels of dioxin in the chemical
herbicides’ manufacturing process, and its existence in the herbicides, crested &
substantial risk to human health;

b. That exposure to the herbicides would be harmful to humans by reason of historical

experiences involving occupation related injuries to workers following exposure to
dioxin-contaminated materials in Defendants’ manufacturing facilities in addition to
substantial scientific information in the Defendants’ possession, custody and control,
evid;ncingfhcmmﬁﬁtyof such material; .

c. That the levels of dioxin contamination in the herbicides manufactured for use in
Vietnam could be reduced by the use of appropriate analytical and detection
procedures, coupled with altemative and careful methods of mamufacturing or quality
control and that the Defendants could have eliminated the substantial risk to human

health involved in the use of the herbicides in Vietnam;

13
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d That the Defendants already had information in the form of judgments and
assessments of the risks to health;

e. MthedeploymaﬂmduseofthnherbicidwmanmcwpytheDefendmin
ViemamcquldandwouldcmzsesubstanﬁaladvmeMmpersomwhowere
exposed to the herbicides.

61,  That during the period of 1961 to 1972, the United States Government officials responsible
for the decision to deploy the Agent Orangs berbicides in Vietuam did not know sbot the
infomaﬁonsetforthinthepmedingparagmpl; vdmmpenwAngmgeh;bidM
mamfacturing processes, dioxin as a contaminant, applicable detection and risk reduction
methods, and health hazards associated with human exposure to such berbicides.

62. deumjomuywmmmﬁhfomﬁonﬁox;;id}&mﬁomdiscbmitm
a timely fashion to USG officials responsible for the decision to use those herbicides in
Vietoam. . |

63. During the period from 1961 to 1972, the Defendants had 2 duty to but failed to wam and
share with the Government, the aforesaid information which the Defendants knew or should
have known with respect to the Agent Orange herbicides they were supplying to the Ugited

States Government for use in Vietnam.

\

64. Duringthe period from 1961 to 1972, the Defendants also knew that the dioxin contaminated
Agent Orange herbicides which they were supplying to the Government would be contained
in drums unmarked with any corporate identification and mixed together with other
contaminated Defendants’ products before being sprayed in Vietnam.

65. By reason of the Defendants’ failure to warn the Government of the health hazards
accompanying the use of the dioxin contaminated Agent Orange herbicides being sold to the

14
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Government, and by reason of the Defendants’ failure to disclose to the Government material
information about the Agent Orange manufacturing process, dioxin as a contaminant and
detection and risk reduction methods, and the Government failed to explicitly specify that
the herbicides be free to toxic levels of dioxin.

66.  Byreason of each Defendant’s breach of its duty to warn and to share such information with
the Government and military, the Government and military were prevented from:

a making an informed decisionnot to use a particular Defendant’s dioxin contaminated

b. imposing protective safety measures in connection with the use of Agent Orange
herbicides in Vietnam; orpmcxébingthciruseinamannatha:wmﬂdhavepmtected
the risk of exposure to the military servicemen;

¢.  poviding W”mmmhyhcﬁcme&cdmmaﬁommdmmwm
or mitigate injuries caused by such exposure; and

d  deciding not to use such herbicides in the Vietnam conflict whatsoever, or,
alternatively, to sharply curtail their use in a limited fashion designed to prevent
human exposures to injuries.

67.  Each of the Defendant’s fﬁlmMWmtherespona'bleGovmmmtmdmiléuryofﬁdah
andmshareitsinﬂ;nmﬁonasabwedhgedpmenmdthcmiﬁmrydewmemﬁom
taking the actions described in the above paragraphs.

68. BmfmthemgﬁgemfaﬂmeoftheDefendmwwam.theR:pmmaﬁwViemmm
and the class would not have sustained their injuries.

69.  The Defendants’ defective products were used in foreseeable manners and brought about
foreseeable injuries to the Representative Vietnam veterans and the class.

15
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70.  As actual mdpmﬁmenﬁﬂmofthefendam’sbmhofﬁs aforesaid duties, the
represemtative Vietnam veterans and the class were exposed to the Defendants’ herbicides
and were thereby caused to suffer severe injuries, diseases, physical disorders and irritations,
for which the representative plaintiffs and the class is entitled to and seeks to recover
monetary damages from the Defendants.

71. By reason of the foregoing, each Defendant is individually, jointly and severally liable as
tor&'_easorstopaysuchdmagswﬂmkcpmenmﬁvephinﬁﬁandthedass.-

Second Claim: Breach of Duty to Warn

e ? Produ

72.  TheRepresentative plaintiffs and the class adopt, repeat, reiterate and reallege cach and every
allegation contained in the sbove Paragraphs. s

73.  Each Defendant knew or should have known that the other Defendants were manufacturing
and selling to the military dioxin contaminated Agent Orange herbicides for use in Vietnam
during the period 1961 and 1972.

74.  Each Defendant knew or should have known that the Agent Orange herbicides being
supplied by other defendants to the military for use in Vietnam were dangerous to buman
healh,

75.  Each Defendant kxiew or should have known that the other Defendants failéd to warn the
Government purchasers and users as to the health hazards associated with the use of their
products in a timely manner and that the other Defendants had also failed to share with the
Govmmtmamﬁalinfom:ﬁonhaﬁmzlymmerabomthemtOmgemg
processes, dioxin as a contaminant and detection and risk reduction methods.

16
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76.  Each Defendant knew or should have known that none of the barrels of Agent Orange they
sold to the government contained any company identifying marks, and that the Agent Orange
herbicides shipped to Vietnam would be mixed and sprayed without discrimination as to
which Defendant’s product was being utilized and that the Representative Victnam veterans
and the class would be exposed to such dioxin contaminsted herbicides and would suffer the
injuries complained of. )

71.  Each Defendant’s breach of its duty to wam and to share with the Government the
information with respectto the other Defendants’ dioxin contaminated herbicides, the health
hazards associated therewith and the means of detection, risk avoidance and risk reduction,
was a substantial factor in preventing the military from taking the action described in
Paragraph 66. o

78.  The Defendants failure to wam as to the other Defendants’ defective products was a
substantial factar i bringing about the harm the Representative Vistnam veterans and the

class suffered.
79.  The Defendants’ defective products were used in'foreseeable manners and brought about

foresecable injuries to the Representative Vietnam veterans and the class who were each a
foresecable viotim. ‘

80.  As.actual and proximate results of each Defendant’s breach of its aforesaid dutics, the
Representative Vietnam veterans and the class were exposed to the Defendants” herbicides
end were thereby caused to suffer severe injuries, diseases, physical disorders and irritations,
for which the Representative plaintiffs and the class are entitled to and seek 10 recover

monetary damages from the Defendants.

17
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81. By reason of the foregoing, cach Defendant is individually, jointly and severally liable as
tortfeasors to pay such damages to the Representative plaintiffs and the class.

CLAIMS UNDERFRAUD.
AND MISREPRESENTATION

82.  TheRepresentative plaintiffs and the classadopt, repeat, reiterate and reallege cachand every
allegation contained in the above Paragraphs. .

83. EachDefmdamknzwiuproductmhmdommhmmhaalthmdco;mmindesch
Defendant knew thatthe other Defendants' herbicides were hazardous and contemiiated with
dioxin. None of the Defendants warmned in a timely manner the uninformed, less expert
mﬂimypwnhammdusmofthemx'icﬂmhubiddsmofﬂwdiqﬁnconmbaﬁmmd
the means of its avoidance. T

84.  The Defendants instead falsely and fradulently misrepresented the facts to the pertinent
United States Government Officials, conspired and acted in concert secretly and persistently
to deceive the military and other governmentai agencies about the matters hereinbefore
alleged through misrepresentations, suppression and withholding of information and other
schemes.

8s. TheDefendantsknewﬂmmhothershcbmdumdangerouswhmnhedthmd
contaminated with dioxin; that each other’s products constituted a breach of duty to warn,
and that each was negligent in the design and production of the Agent Orange herbicides
bungmppﬁedmthegovcmmentorusedm%emamandthatmomwmhhcbmdﬁ
couldandwouldeansemjmeswthekeprummevamandthedass

86.  The Defendants and each of them knew of health hazards associated with exposure to such
herbicides and each of them during the period in question either made affirmative statements

18
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miscpmcnﬁngmamﬁdﬁﬂswmmingimhhamdsorwﬂlﬁﬂydidmtdiscloscmh
material facts by conscious and willful omission.

87. By reason of the Defendants’ misrepresentations, the military and the Government
responsible for procuring and distributing Agent Orange were Iulled into a belief that the
Defendents' Agent Orange herbicides were safc to human health, and the military was
prevented from taking the actions described in the above Paragraphs. .

88.  Defendants conspired to conceal and affirmatively misrepresent the health hazards of Agent
Ortuge and dicxin to the U.S. government. Defendants aided and abetted ane dnotber in
ﬁnﬁumwofﬁcwnspmympapemﬁeﬁmmwmemhamdmtothe
hedthofhmmmdcommnednodmmatlevelshmfultohtmans.

89.  Each of the Defendants’ productswadefecuvemdchngmuswmmhedth.espemﬂy
in view of the presence of the toxic contaminant dioxin.

. 90. By reason of the foregoing, cach Defendant is individually, jointly and severally lisble for
the injuries suffered by the Representative Vietnam veterans and the class and is responsible
for and must pay all special, general, compensatory and punitive damages.

CLAIMS UNDER CONSPIRACY
AND AIDING AND ABETTING

91.  Plaintiffs incorporated by reference paragraphs 1 through 90, as though fully et forth.

92.  Defendants entered into specific agreements to conceal and suppress information to make
false representations about the safety of Agent Orange. This conspiracy of silence thus
reqmredthcparﬁcxpanonofeachmdeverymemberoftheconspmcymo:deﬂosuccwd.
IfonememberdischsedthcmnhaboutthedmgmongeﬁOrmgemmegovmmLthe
other members would no longer be able to conceal the truth.

19.
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By jointly agreeing to fraudulently conceal and misrepresent the danger of Agent Orange to
the government, each defendant, acting individually, aided and abetted the others in
fraudulently concealing misrepresenting these dangers to the government and representative
plamuﬁ's and the class.

By reason of the foregoing, each Defendant is individually, jointly and severally liable for
the injuries suffered by the Representative Vietnam veterans and the class and is responsible
for and must pay all special, general, compensatory and punitive damages. -

CLAIMS FOR PUNITIVE DAMAGES
mkmamﬁvephinﬁﬁsmdmzdmadopgrepmmmdmdkgem!}mdm |
meMMMMPW
Each Defendant knew or had reason to know not onlythatrtseonductandthem
Defendants’ conducts created an unreascnable risk of harm to the Representative Vietnam
veterans and the class but also that such harm was substantially certain to occur.
Nevertheless, each Defendant proceeded with its conduct in reckless or conscious disregard
of such consequences to the Representative Vietnam veterans and the class.

Asactual and proximate results, the Representative Vietnam veterans and the Representative
plﬁnﬁﬁsmdmecl?ssaﬁaed&einjtﬁeswmpmd&motmdmenﬁﬂsdwmi&w
damages,inafidiﬁonto special, general, and compensatory damages.

Wherefore, the Represemative plaintiffs and the class demands judgment of the “corporate
Defendants” DOW CHEMICAL COMPANY, PRODUCT LIABILITY, MONSANTO
COMPANY, PHARMACIA CORPORATION, SOLUTIA, INC, | HERCULES,
INCORPORATED, THOMPSON HAYWARD CHEMICAL CO., T-H AGRICULTURE
& NUTRITION CO.; OCCIDENTAL PETROLEUM CORPORATION, OCCIDENTAL
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CHEMICAL CORP., UNIROYAL, INC., C.D.U. HOLDING, INC., UNIROYAL
CHEMICAL COMPANY, HARCROS CHEMICALS INC., ULTRAMAR DIAMOND
SHAMROCK CORPORATION, MAXUS ENERGY CORP, TIERRA SOLUTIONS INC.
and CHEMICAL LAND HOLDINGS, INC. AND DOES 1 THROUGH 100 for the
following relief:

a Judgment in such sums as are fair and reasonable as this Court and jury shall find in
fivor of the Representative plaintiffs and the class as shall fully, adequately and
completely compensate them ‘for all usual’ and customary elements of damage
awardable in cases of personal injuries and death, both general and special, including
but not limited to physical pain and mental suffering, past, present and firture, the
ressanable and necessary costs of medical and hospital services and trestments, past,
present and fature, loss of earnings, disabilities, disfigurements, loss of society,
consortium, services and companionship, and all other recognized losses, costs and
damages incurred by the Representative plaintiffs and the class, their spouses and
derivative claims;

b. Judgment in favor of the Representative plaintiffs and the class and for punitive
damagesina.namomttobedeteminedbytheCounmdjwyofaﬁcie?tmag:ﬁmde
to adequately punish Defendants and each of them, jointly and severally, by reason
of their willful and wrongful conduct and the great magnitude of damages which it
has wrought;

¢.  Togetherwith such other and fartherrelicf as to this Court shall seemn just and proper
under the circumstances, plus intmst,reasona‘&le.counselfees'andﬂxe costs and
disbursements of this action.

21
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SMOGER & ASSOCIATES, P.C.
3175 Monterey Blvd.

Oakland, CA 94602

(510) 5314529

FAX (510) 531-4377

.&z

NEWMAN

2300 West Port Plaza Drive
St. Louis, M0O.63146-3213
(314) 878-8200

FAX (314) 878-7839

MARK R. CUKER (Pro Hac Vice)
WILLIAMS, CUKER & BEREZOFSKY
Woodland Corporate Park

210 Lake Drive East, Suite 100

Cherry Hill, NJ 08002

(856) 667-0500 .

ATTORNEYS FOR REPRESENTATIVE
PLAINTIFFS AND THE CLASS
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NEWMAN BRONSON & WALLIS
ATTORNEYS AT LAW
2300 WEST PORT PLAZA DRIVE
ST. LOWIS, MISSOURI 83148

FORWARDING ADDRESS REQUESTED
b —— — " ]

Dow Chemical Company

c/o The Corporation Company
120 South Central Avenue
Clayton, MO 63105

RETURN POSTAGE GUARANTEED

FIRST CLASS MAIL
e

o~rn
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AGENT ORANGE CASES: MISJOINED DEFENDANTS

Plaintiffs

Civil Action No.

Misjoined Defendants

Anderson

1:03 CV 5227 (JBW)

Valero Energy Corporation

Bauer, et al.

1:04 CV 2088 (JBW)

Occidental Petroleum Corporation;
Ultramar Diamond Shamrock, Corp.;
Maxus Energy, Corp.;

Tierra Solutions, Inc.;

Chemical Land Holdings, Inc.

Cirino, et al.

1:04 CV 2678 (JBW)

Ultramar Diamond,;
Maxus Energy Corp.;
Chemical Land Holdings, Inc.

Clemens et al.

1:04 CV 1835 (JBW)

Occidental Petroleum Corporation;
Ultramar Diamond,;

Chemical Land Holdings, Inc.;
Maxus Energy Corp.;

Valero Energy Corp.

Kalas

1:03CV__(IBW)

Maxus Energy Corporation

Kidd, et al.

1:03 CV 5047 JBW)

Ultramar Diamond,;
Chemical Land Holdings, Inc.;
Maxus Energy Corp.

Nelson, et al.

1:03 CV 4010 JBW)

Ultramar Diamond;
Chemical Land Holdings, Inc.;
Maxus Energy Corp.

Sampey, et al.

1:03 CV 504 (JBW)

Ultramar Diamond,
Chemical Land Holdings, Inc.;
Maxus Energy Corp.

Saraceno, et al.

1:04 CV 1334 JBW)

Diamond Shamrock Refining and
Marketing Company

Schuckman, et al.

1:03 CV 2120 (JBW)

Ultramar Diamond Shamrock Corporation;
Maxus Energy Corp.;
Chemical Land Holdings, Inc.

Smith

1:04 CV 1837 (JBW)

Ultramar Diamond Shamrock;
Chemical Land Holdings, Incorporated

Stearns, et al.

1:03 CV 5965 (JBW)

Maxus Energy Corporation;
Ultramar Diamond Shamrock Corporation;
Valero Energy Corporation

Twinam

1:03 CV 1028 (JBW)

Ultramar Diamond;
Chemical Land Holdings, Inc.;
Maxus Energy Corp.

The Vietnam
Association for
Victims of Agent
Orange/Dioxin, et
al.

04 CV 0400 (JBW)

Ultramar Diamond Shamrock Corporation;
Maxus Energy Corporation;

Diamond Shamrock Refining and
Marketing Company;

Chemical Land Holdings, Inc.
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Plaintiffs Civil Action No. Misjoined Defendants

Walker, et al. 1:04 CV 2089 (JBW) | Occidental Petroleum Corporation;
Ultramar Diamond Shamrock Corporation;
Maxus Energy Corp.;

Tierra Solutions Inc.;
Chemical Land Holdings, Inc.

Williams, et al. 1:03 CV 4009 (JBW) | Ultramar Diamond,;
Chemical Land Holdings, Inc.;
Maxus Energy Corp.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE “AGENT ORANGE”
PRODUCT LIABILITY LITIGATION

JOE ISAACSON and PHYLLIS LISA
ISAACSON, his wife,

Plaintiffs,
- against -

DOW CHEMICAL COMPANY, MONSANTO
COMPANY; AMERICAN HOME
PRODUCTS, INC.; HERCULES,
INCORPORATED; THOMPSON HAYWARD
CHEMICAL CO.; T-H AGRICULTURE &
NUTRITION CO.; OCCIDENTAL
CHEMICAL CORPORATION; UNIROYAL,
INC.; C.D.U. HOLDING, INC.; UNIROYAL
CHEMICAL COMPANY; HARCROS
CHEMICALS INC.; ULTRAMAR DIAMOND
SHAMROCK CORPORATION, MAXUS
ENERGY CORP., and CHEMICAL LAND
HOLDINGS, INC. and DOES 1 THROUGH
100,

Defendants.
STATE OF TEXAS )
. SS.:
COUNTY OF MONTGOMERY )

MDL No. 381 JBW)

CV-98-6383

AFFIDAVIT OF HARVEY R. SMITH
IN SUPPORT OF

MOTION FOR SUMMARY
JUDGMENT DISMISSING
COMPLAINT AS AGAINST
DEFENDANTS MAXUS ENERGY -
CORPORATION AND CHEMICAL
LAND HOLDINGS, INC. (NOW

KNOWN AS TIERRA SOLUTIONS, INC.)

HARVEY R. SMITH, being duly sworn, deposes and says:

1. I am the duly appointed and serving Secretary of defendant Maxus Energy

Corporation (“l\/[zilxus”). In such capacity, I have knowledge of the facts set out herein and am

familiar with Maxus, its organization, operations, properties and affiliated companies. I make

OCCNJ0124777



this affidavit in support of the motion of Maxus and its affiliate, Tierra Solutions, Inc. (formerly
known as Chemical Land Holdings, Inc.), for summary judgment dismissing plaintiffs’ Amended
Complaint with prejudice as against Maxus and Tierra Solutions.

A. Maxus Energy Corporation

2. Maxus was incorporated in Delaware on or about July 19, 1983 as New
Diamond Corporation: A copy of the Certificate of Incorporation for New Diamond Corporation
is annexed hereto as Exhibit A.
3. On or about September 1, 1983, Maxus changed its name from New
Diamond Corporation to Diamond Shamrock Corporation.
4. On or about April 28, 1987, Maxus changed its name to Maxus Energy
Corporation from Diamond Shamrock Corporation.
5. The changes of name from New Diamond Corporation to Diamond
Shamrock Corporation to Maxus Energy Corporation did not involve any change in the w@mte
structure. They were merely changes in the name by which Maxus was known.
6. At all times since its incorporation in July 1983, Maxus has been a holding
company that owns the stock of other corporations.
| 7. Maxus has never been engaged in the chefnicals business or in the design,
'manufacture, marketing, distribution or sale of any herbicide, including “Agent Orange.”
B. “0Old Diamond”
8. Prior to September 1, 1983, there was another company named Diamond
~Shamrock Corporation (hereinafter sometimes referred to as “Old Diamond”). Old Diamond
was originally incorporated as Diamond Alkali Company on or about December 28, 1928.
9. On or about September 1, 1983, Old Diamond changed its name to

Diamond Chemicals Company from Diamond Shamrock Corporation.

2-
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10.  On or about November 1, 1983, Old Diamond changed its name to
Diamond Shamrock Chemicals Company from Diamond Chemicals Company.

11.  Old Diamond was a separate and distinct company from Maxus. Old
Diamond is not the predecessor of Maxus.

12.  Old Diamond was an operating company with divisions engaged in certain
businesses, including chemical manufacturing.

13.  On September 1, 1983, Old Diamond, together with Natomas Company,
an international oil company, became a wholly owned subsidiary of New Diamond (now known
as Maxus), which, as noted above, was incorporated on or about July 19, 1983.

14.  On or about September 4, 1986, an affiliate of Occidental Chemical
Corporation, Oxy-Diamond Alkali Corporation, acquired from Maxus all the stock of Old
Diamond (which, as noted above, was then known as Diamond Shamrock Chemicals Company).

C. Chemical Land Holdings, Inc.

15.  Defendant Chemical Land Holdings, Inc. (“Chemical Land Holdings™) has
been an affiliate of Maxus at all times since its incorporation on or about March 21, 1986.
Chemical Land Holdings was incorporated under the laws of the State of Delaware as Diamond
Shamrock Process Chemicals Inc. and changed its named to Diamond Shamrock Chemical Land
Holdings Inc. on or about July 11, 1986.

16. On or about December 4, 1987, several months after New Diamond
changed its name to Maxus, Diamond Shamrock Chemical Land Holdings Inc. changed its
named to Chemical Land Holdings, Inc. On or about February 25, 2002, subsequent to the
commencement of this action, Chemical Land Holdings changed its name to Tierra Solutions,

Inc.

OCCNJ0124779



17. Chemical Land Holdings has never been engaged in the chemicals
business or in the design, manufacture, marketing, distribution or sale of any herbicides,
including “Agent Orange.”

18.  In both their Complaint and Amended Complaint in this action, plaintiffs
allege, incorrectly, that during the period from 1961 to 1972, Maxus and Chemical Land
Holdings each designed, manufactured, marketed, distributed and sold to the United States
Government certain phenoxy herbicides, including “Agent Orange.” In fact, as described above,.
not only have Maxus and Chemical Land Holdings never been engaged in the manufacture of
chemicals, but neither corporation was formed until more than a decade after the war in Vietnam
ended.

D. Diamond Shamrock R&M, Inc.

19.  In April 1987, Maxus “spun off” to its shareholders the outstanding stock
of one of its subsidiaries, Diamond Shamrock R&M, Inc., which was engaged in the refining and
marketing of petroleum ;iroducts. Diamond Shamrock R&M, Inc.’s assets included the stock of
Diamond Shamrock Refining and Marketiné Company (“DSR&M”). Neither Diamond
Shamrock R&M, Inc. nor DSR&M were ever engaged in the chemical business, nor did they

ever design, manufacture, market, distribute or sell Agent Orange.

WHEREFORE, 1 respectfully request that the Court issue an Order granting
summary judgment dismissing this action with prejudice as against Maxus Energy Corporation

and its affiliate, Tierra Solutions, Inc. (formerly known as Chemical Land Holdings, Inc.).

\
Howsf J
! Hafvey R. Smi
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Sworm to before me this
5th day of November, 2003.

7255, Deborah Elzner

i -« Notary Public, State of Texas
3 S F My Commission Expires
¥o=%  AUGUST 26, 2004

Cvy
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®ffice of Serreiary of State

I, GLENN C. KENTON, SECRETARY OF STATE OF THE STATE OF

©  DELAWARE DO HEREEY CERTIFY THE ATTACHED IS A TRUE AND CORRECT

COFY OF THE CERTIFICATE OF INCORFORATION OF NEW DIAMOND _
CORFORATION FILED IN THIS OFFICE ON THE NINETEENTH DaY OF JULY,
A.D. 1983, AT 10 O'CLOCK A.M.

3 ] L] ] b L] (]
) ] 3 1 L ) s

,ﬁ//f«a.(’l{#

Glenn C. Kenton. Secretary of Stote

AUTHENTICATION: = 19019323
832000303 : . DATE:  e7/20/4983
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CERTIFICATE OF INCORPOL .ION L 10 W8 10A
: OF
NEW DIAMOND CORPORATION 7 el /( 4

The undersigned. for the purpose cf organizing a corporation under thbdaézrera*l = Eorporation

Law of the State of Delaware, does hereby certify as foilows:
FIRST. The pame of the Corporation. (the “Corporation™) is New Diamend Corporation.

SECOND. The registered office of the Corporation in the State of Delaware is located at 100
West Tenth Street, in the City of Wilmingron. County of New Castle. The name of the Corporation’s
regzstered agent at such address is The Corporation Trust Company.

THIRD. The purpose of the Corporation is to engage in any lawiul act cr acdvity for wincn
- corporations may be organized under the Generzl Corporadon Law of the State of Delaware.

) FOURTH. The Corporation is authorized to issue two classes of capital stock, designated
. Common Stock and Preferred Stock. The amount of total -authorized capital stock of the Corpora-

tion is 400,000,000 sbares, divided intp 300.000.C00 shares of Common Stock. $1.00 par value, and
100,000,000 shares of Preferred Stock, $1.00 pax vaiue. '

* The Preferred Stock may be issued in one or more series. The Board of Direcrors is herebv authar

ized to issue the shares of Preferred Stock inr such series and to fix from time to time before issuance -
the number of shares to be included in any series and the designation. relative powers, pre:'erenc:s.
and rights and qualifications, limitations or restrictions of all shares of such series. The authority of *-
the Board of Directors with respect to each series shall include, without limiting the aenemhty of &

the foregoing, the determination of any or all of the foﬂowzng

"(a) the number of shares of any series and the designation to distinguish the shares of such =

series from the shares of all other series; -

{b) the voting’ powers, if any, and whether such voting powers are full or iunmed. in any
series;
(¢) the redemption provisioaus. xf any. apphcablc to such series. including the redemption
- price or prices to be paid;
(d) whether dividends. if any, shall be cumulative or noncumulative, -the cuvxdend rate of
such series, and the dates.and prefercnces of dividends on such series:

(e) the rights of such series upon the voluntary or involuntary dissolution of. or upon any
distribution of the assets of, the Corporation; A

(f) the provisions, if any, 'pursuznt to which the shares of such series are converdble into,
-or exchangeable for, shares of any other class or .classes or of any other series of the same ‘or

any other class or classes of stock. or any other security. of the Corporation or any other corpara-
tion. and price or prices or the rates of exchangs applicable thereto; -

{g) -the right, if any. to subscribe for or to purchase any securities of the Corporation or any
other carporation: :

(h) the provisions, if any, of a sinking fund applicable to such series, and

(i) any other relative, participating, optional or otber special powers prcterences rights, -

. qua.hﬁcatzons limitations or restrictions thereof;

OCCNJ0124784
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all as shall be ceter  ed from time to Sme by the Board ~  Directors and szall De stated in saic

resoludon or resoiunons providing for the issve of such rreferted Stock (2 “Preferred Stock -

Designation”™).

Each hoicer of Common Stock of the Corpcration entitled to vote shail have cne vote for each
. share thersof beic.

Except as may be provided by the Board cf Directors in a Preferred Stcck Designation. the

Common Stock shall have the exclusive right to vote for the election of Directors 2nd for all other-

purposes, and holders of Preferred Stock shall ot be entitled to recsive nctics of any mesting cf
stockholders at which they are not entitlec to vote or consent.

The Corporation shall be entitled to treat the person in whose name any soare of its stock is

registered as the owner thereof, for all purposes, and shall not be bound 0 recogzize any equitahle .

or other claim %o, or interest in, such shars on the part of any other person. wiether or Dot the
Corporation shall have notice thereof, except as expressly provided by applicabie laws.

FIFTH. In furtherance of, and not in limitation of the powers conferred by statute, the Board -

of Directors is expressly authorized and empowered:
(2) To make and alter the By-Laws of the Corporanon provided, bowever. that the By-Laws

made by the Board of Directors under the powers hereby conferred may be aitered or repealed -

by the Board of Directors or by the stocknolders having voting powers with respect thereto.
(b) From time to time to determine whether and to what extent, anc a: what times anc

places, and under what conditions and regulations, the accounts and books of the Corporation.
or any of them, shall be open to inspection of stockhoiders; and no stcckholder shall have any -

right to inspect any account, book or document of the Corporation, except as conferred by

'
D TR PR OB XS]

applicable law and subject to the rights, if any, of the holders of any serizs of Preferred Stock

as provided in the Preferred Stock Designation for such series.

The Corporation may in.its By-Laws confer powers upon its Board of Directors in addition to-the.

foregoing and in addition to the powers and authorities expressly conferred uwpen the Board of -

Directors by applicable law.

SIXTH. The stockholders and Board of Directors of the Corporatmn shail have power to hold
their meetings and to have one or more offices of the Corporation within or without the State of

Delaware, and to keep the books of the Corporation outside of the State of Delaware at such place-

or places as may from time to time be designated by the Board of Directors.
SEVENTH. Subject to the rights of the holders of Preferred Stock or any other class of capital

stock of the Corporation {other than Common Stock) or anv series of any of the foregoing which i
outstanding, any action required or permitted to be taken by the stockholders of the Corporation must ...
be effected at an annual or special meeting of stoanolders of the Comoratmn and may not be effectsd .

by any consent in writing of such stockholders.

EIGHTH. The Corporation reserves the right to amend, alter. change or repeal any provision
contained in the Certificate of Incorporation. including in a- Preferred Stock Designation, in the
manner now or hereafter prescribed by applicable law and this Certificate of Incorporation, including
any applicable Preferred Stock Designation. and all rights conferred upon stockholders herein are
"created subject to this reservation.

NINTH. The name and mailing address of the‘incorporator is Timothy J. Frecthoid. 3300.

Diamond Shamrock Towes. 717 North Harwood Street, Dallas, Texas .3201.

IN WITNESS WHEREOF. the undersigned. being the incorporator hereinabove named. does

hereby execute this-Certificate of Incorporation thisl4th day of ]ulv 1983.

- bnd gl f=%s \,\,RD
RECEVED FCR RE | / /
: Z /

5 -¢ 728} " Timg /dfy] Fretthold

o -

LED J. e, Jr, " Racarder
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®ffice of ﬁm-tlarq of State

; . ~
! 1. RICHAEL HARKINS: SECRETARY OF STATE Of TME STaTE OF ))
- QEL.AMRE B0 HEREBY CERTLFY THE ATTACHED I3 & TRUE AND CORRKCT

CAPY OF TME CERTIFICATE OF OUNERSHIP OF OCCIDENTAL CHMERICAL -,/).{-/
CORPORATION, A CORPORATION DURGANIZES AND EXISTING UNDER THE LAMNS

|7 . oF THc STATE OF NEM YORK: NERGING OCCIDENTAL ELECTROCHERICALE
CORPORATION A CORPURATION ORGAMIZED AND EXISTING UMBER THC LAMG

L OF THE WTATE GF DELAMARE, PURSUAKT TO SECTION 233 OF THE BENERAL

i . CORPORATION LAN OF THE STATE OF DELAMARE, AS RECEIVED axp FILED

‘ IN THIG OFFICE THE THIRTLETH DAY OF NOVEKBER, A.D. 1967, AT 10

AR 07£L0CK A
axD I DO HEREBY FURTHER CERYIFY THAT. THE AFORESAID

CORPORATION SHALL BE DOVERNED DY THE LAWS OF THE STATE OF NEN

YORK.

1ttt 10

TION: 11480603

DATE: 1270371987

Aftar Focordation retern to: Nicholsan Lssd Services, P.0. wus 19671, Mouston, TX 77224

| p—— e

N e s e vt
AHE STATEOF T ‘:;ﬂe 00 DA 9088 0 ok e
UNTY OF
...

EXHIBIT "A"

RLTLLN it

7.3, 01 19671
Howsran, T3 228
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CZIRTIFICATE OF OWNERSRIP AtD ALARGER
OCCIDERTAL :.Ltcnocol‘mxcus CORPORAT IO
GCCIDENTAL CIP.:I!&L CORPORATION
APPOINTNEINT or:::dur FOR $TAVICE

Occidental Chemical Coarporatios (the “Carpora-
tion®), putsuant to Delavare Code Annt. Tit, &, § 2524d) and
§ 253, haredy cettifies that §t is a cerporation duly organ-
ized and exlsting under the lavs o2 the State of New York:
thas it owns 211 the outstandlag shares of stock of Occiden~
tal Electrochemicals Corparation {“OEC*), a corpotacion duly
urganized and exi1sting under the lavs of the State of Deli~
wars; that the laws of the State af Nev York persir a merger
of a wholly-owned Delawvare subsldiary corporation into ita
New Yotk pareac corpocatlion; that the fallowiag resolutzlon
vas duly sdopted by the umanisous vritten consent of the
menbers of its voard of directers on Novenber 25, 1987 aad
that such tesolution has mot deen rescinded 4ad 18 in full -
force and effect on the date herecf: .

ARESOLVED, that OEC, all cf vhose
shates ©f 3tOCE are ovaed by this Corpo-
ration., ba merged with and into this Cor-
porations thit this Corporation assume
all of the oblligations and liablliciew af
OEC: and that the Chalrman of the Boacd,
the President, any Vice Pcasidear, the
Treasyrer, any Asgistant Tressurer, the
Secretacry o¢ any Asslatant Secretrary of
thin Corporation be. and each af them
bereby la., suthortized and expovered to
axecuts, acknovliedge, deliver, (ile and
racocd all such certificates, agreements
and ather Lnstrysents & may b required
by lav to glve effact to-this merger, and
tq take all such farther actions and to
execute, achknovledge, deliver, ¢ile and
tecazd &1l such futther docusents, .
ineluding., but not liaited to. applica-
tlons, tepotts, surely banda, lerevocadle
connents and §opointments of attorneyy
for service Of process, as such oflicer
desns necessary ot advisable in the best
{ncerasts ol this Corpogation <o caccty
ou¢ the purposas of thia resclution,

7. JAN1 41588

s cam

- R 36 Jyi

-4

o
718
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" SENT BY:OXYCHEM

TAXIRNG068

© Snutgion,

suen suft

be mailed by
cal Cox

Atcest:

. ' "-'z‘é'&‘ (2%

Tne undersigned Corporatior agrees thac == =ay de
ge=ued with process in the State of Delavare n a6y -
ptoceeding ¢cr enfoccement ot
so1d Delavace subsidiaty corpocation, a1 vell ag £:: the
entotcement cf any i
arizing tzom the meryxs
irrevaocebly appoints the
Delavage as its agent to accept
ot athez procesding.
signed Corpocation T which a copy of aany
said Seccetary of State
tasion,

10889 Wll1shire Boulevacd,
- nie 90024, Actention: John W.

" [N WITVESS WHEREOF,
caused thiy certificate

. behal? by its Vice Presidenc and its corparate 3eal td be
R neraunta affixed, duly atcested by its Asgistant Sacretacy
1 this 25th day of November, 1987,

OCCIDENTAL CHEMICAL CORPORATION

‘: “orparate Seal)

o
LEGAL 15~

214 933 28013% 511
Noooab o8 ¢

S poER

any obligation of 1C; sfore-
obligatlon of the undersigned C:sporation
ccntemplated hateby, and iz neteby
Secretary of State ol the Srace of
service of process ia any-
The addraes Of the under— .8
such process shall i
{s: Occidenzal Chemi-
cfo Occidentsl Petralewa Cotparation,
suita 1500, Loa Angeles, Ca-ifor-
Alden. .

the uadersigned Corparasisn has

and appointment to be signed on 13%

: Ycepuen F. Patise, Admistant Secretdry

OCCNJ0124789

3



o
. SENT BY:OXYCHEM

o [ ®
i 5-11-95 ; 2:36PM

1] ¢ Stateof New Pork }E
. * Bepurtment of Btute
'; -bomm.{."‘w

.
. o
‘s' -
RGRA g
R -
P 2s =
N s
o .
Y
3
y -
& d e
.

el E )

s

%

Fid ey adsd

.
—

mm«.mmunﬂ.ﬂumﬂdﬁ“:ﬂ

e L T - Ll Ly MR L

sHE STATE OF TEXAS
CUUN rARGIS

.. ANITA RODEHEAVER
[/"\ %ﬁ% g 17//

Jf\MES PETTY

§ bmraky acreity shai § have comparnt e 8aachid copy whh e deigient doc

Wingut aty huod sndt 00a/ o/ the Duparamast of St 08

® o B
214 953°2801:# 6/15°

e
s
&

b 336

142-00-0833

637139

Ot by B Dy of Row pad st oy

Y-

Savenry of Swie

-, -
o
L4 -
!
- R
3 < - . .
- LS
- 3
. . - .
- '~ . .
» b S N " - N
- ~N .
- N oS-
. - ~ -~
o T .
N L
Y
. \ .
“e L}
-
—
L ".%_.-_
. ;-" - ) -"\_ -

OCCNJ0124790

Ry R T ST

St m bame Sempromeds ot

T TRTINCY T

R S PO

AT

T R U NI PR R

o amvbedme | w e ———

. i e e Braa )



‘SENT BY:OXYCHEY - 3 5-11-95 ; 2:96PM ¢ LEGAL 15~ 214 953 2901: 7715
S i ‘ - AN 90 oY . ?
{(— - = f
k - . e

i . 142-00-9834

' : i

€7¢123

KT
o
(-]

) 7Y . .
‘ ton

- - or . L

. . &) comrana, pacroomaors cwosrios e Wit
' : “C3] COrOTR PRONCITES CORFORKTION .
e \é;n.c.n.ummm ©
o y /2
1 OP- 1L eer SECTION 305 OF DK 1O YORK BUSDIESS CORFORATION LA C

] @=L
‘Lf-b" PR Tak 3R A 175

s ey nald?

~% sy Co

G-uyS
Lot one-> ‘ /ﬁ'jb
ORI = ’

Ny . 06::> VL"_\

.\_L\Cl.: Seve Pucise o »
(Jf—' C\ ::”m-.u 20024 ’

B Y L) =T
2¢O IV 45

- aw

-:mq-‘-:a(n‘uuu(.umun! ﬂ(m.:‘-:

THE STATE OF TEXAS
R
4 . @ S
0 8 o el R 1 s 44 ¢ e o
:"& muumnmmwr
m‘ o4 Aoy 0}:.'-"- dewricibon bk ot siampry
2 et c.
< JARI 41988

AN HEAVER
COUN RX ¢
HA NTY, TEXAS

OCCNJ0124791



-{.

o [
.. SENT BY:OXYCHEM .

xS b w—— ‘o
e ey et o gl
e e ——— gy
.
- o
4

572723 .

® ° o ® ®
i 5-11-95 ; 2:37P¥ ; LEGAL 15~ 213 955 zwuliE 8715
1 - ‘ .
e — SRR 36 98D _

.

2723

o e = pamas——avn o
.

§51¢

- 14220050835

CERTIFICATE OF MERGER

or C T )
OCCIDENTAL ELECTROCUEMICALS CORPORATION
OXYCHEN PROPERTIENE CORPORATION-
8.0.8. CUENICAL CORPORATION
' e

OCCIDENTAL CUEMICAL CORPORATION

"Under Section 943 of the
Nev York Businees Cocporation Lév

Pursuant to the provisions of Sectian 905 of the
Nev York Buslinesa Corporation Law, the undersigned hecedy
certify: : .

PTIRST: The same of the constituent parent and
surviviag corporatioa Ls Occidentsl Chemlcal Corporation, a
cotpotation organized and existing undec the laws of the
State of Nev York (originally Corsed yoder the neme of
Siogker flgctrochemical Cowpeny}, Occldentsl Chemical
Corporation owns a1l of tha outstanding shares of the
following cotstitusnt subaldiary corpotstionst

Nane under which subgidiary
was otiglnally formed, i€

Rame of Subsidiscy different fros present name
Occlidental £lactrochemicals Oiamond Alkali Company
Carpacatlion

Oxyches Propecties Corpocatiosn (ssme}
8.D.M. Cheunical Corporation {sane)

SECONDt Ae Lo each c.ubddhry corpotation, the
designatica and eumber of outstaading ehates and the aumber
of such sharss owned by the surviving corporation are as
followa:

4P PRI ML st SIS it TAL EVML O U I 0 20T N
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" Nusber éf
Shaces Owned

Designation and by Occldental

wumber of Chemical
Hame of Subeiglary Qutstanding Shares Cotpocation

‘Oceldental Electro- 1,000 Cosaon 1,000 Common

chemicals Corporation

Oxycham Fropertiss 1,000 Cowsoa 1,000 Common
Corporation .
B.0.4. Chealcal 100 Common

100 Compon
Corparation :

none ©f the ashares of theee subsidlacy mrponuo:u. is

* mubject to change prior to the effective -date of the marger.

TRIRD: The certificate of Lacorporation of .
Occideatal Cheslcel Cacporation was Liled in the Office of
the Depactmens of Gtate of the State of Kav fork .0a the: ith
day of Wwovember, 190%. ’

FOURTA: The Collowing information L& given with
zespect tC the subaidlacy carporations:

Date of Filing
Mication for

State of Date of Authority to do
Name Of Subsidiary Incorp. iacorp. susinass in M.Y.
Qcctlantal Tlectro- Delawace 11/28/28 .1/1/‘7
chemicals Corparation
Oxychen Proparties Califoraia 12/10/76 None
Cocpocation
5.0.0. Chemical Colocrada 17177688 Noae
Cocporation

None Of thase subeldlacy cocporations uses a flictitous name
1n Wew tork pursuaat to acticla thirceen Of the Wew Yook
susinass Cocparstion Law.

rrE: The merger la perultted by the Liwa of the
state of [scorporation of each foreign subsidlary cocpore-
tiee aod L in compliance tharwvith. . .

SIXTH: The sucviving corpotstion owme &1l of the
ocatstanding shares of each subwidlacy corpocdtion ¢o be
wetged,

"'M-uuu-‘-«-m"
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By:

SEVENTH: The plan of merges was adopted by zne
Buoacd of Olgectots of the surviving corpocation. B

IN WITNESS WHEREOP, this cett:fizate nés been

signed oa the 25th day of Hovesber, 1987 and the staresents
contained hezein are afficmed as true under penalities at

OCCIDINTAL CHEMICAL CORPORATION

aa

® e
LEGAL .15~ .- . 214 933 28ul;#10/15

Ry 36 390 Y
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE “AGENT ORANGE”
PRODUCT LIABILITY LITIGATION MDL No. 381 (JBW)

JOE ISAACSON and PHYLLIS LISA
ISAACSON, his wife, CV-98-6383

Plaintiffs,
- against -

DOW CHEMICAL COMPANY, MONSANTO
COMPANY; AMERICAN HOME PRODUCTS, | A FFIDAVIT OF ROBERT D. LUSS IN

INC.; HERCULES, INCORPORATED; SUPPORT OF

THOMPSON HAYWARD CHEMICAL CO.; T- | MOTION FOR SUMMARY

H AGRICULTURE & NUTRITION CO.; JUDGMENT DISMISSING
OCCIDENTAL CHEMICAL CORPORATION; | COMPLAINT AS AGAINST
UNIROYAL, INC.; C.D.U. HOLDING, INC; | DEFENDANTS MAXUS ENERGY
UNIRCC;zYof’chcHEMICAL COMPANY:; CORPORATION AND CHEMICAL
HAR R S CHEMICALS INC.; ULTRAMAR | 1 AND HOLDINGS, INC. (NOW
DIAMOND SHAMROCK CORPORATION, KNOWN AS TIERRA SOLUTIONS, INC.

- MAXUS ENERGY CORP., and CHEMICAL
LAND HOLDINGS, INC. and DOES 1
THROUGH 100,

Defendants.

STATE OF TEXAS )
: ss.:
COUNTY OF DALLAS )

ROBERT D. LUSS, being duly sworn, deposes and says:
1. I am Associate General Counsel and Assistant Secretary of defendant
Occidental Chemical Corporation (“OCC”). This certification is based on knowledge, information,

and belief based on my review of documents.

2. OCC is the successor, by merger effective November 30, 1987, to Occidental
Electrochemicals Corporation. A true and correct copy of the Certificate of Ownership and Merger

is annexed hereto as Exhibit A.

OCCNJ0124796



3. Occidental Electrochemicals Corporation was known until on or about
December 19, 1967 as Diamond Alkali Company, and successively thereafter as Diamond Shamrock
Corporation (until on or about September 1, 1983), Diamond Chemicals Company (until on or about
November 1, 1983), and Diamond Shamrock Chemicals Company (until on or about September 29,
1986).

4. On or about September 4, 1986, an affiliate of OCC, Oxy-Diamond Alkali
Corporation, acquired from the holding company then known as Diamond Shamrock Corporation
(and now known as Maxus Energy Corporation) the stock of the operating company then known as
Diamond Shamrock Chemicals Company.

5. Following that acquisition, Diamond Shamrock Chemicals Company changed
its name to Occidental Electrochemicals Corporation on or about September 29, 1986. As noted
above, Occidental Electrochemicals Company was subsequently merged into OCC effective
November 30, 1987.

6. By reason of the foregoing, OCC is the successor by merger to the company
which was known until on or about December 19, 1967, as Diamond Alkali Company and eventually
thereafter as Diamond Shamrock Chemicals Company and Occidental Electrochemicals Corporation.

1. OCC is being defended, indemnified and held harmless in this action by
Maxus Energy Corporation.

Robert D. Luss

Sworn to before me this
Mday of November, 2003. <

Notary Public

CLAUDETTE MIKESKA
MY COMIAISSION EXPIRES
June 20, 2007

OCCNJ0124797
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE “AGENT ORANGE”
PRODUCT LIABILITY LITIGATION

JOE ISAACSON and PHYLLIS LISA
ISAACSON, his wife,

Plaintiffs,
- éga.inst -

DOW CHEMICAL COMPANY, MONSANTO
COMPANY; AMERICAN HOME
PRODUCTS, INC.; HERCULES,
INCORPORATED; THOMPSON HAYWARD
CHEMICAL CO.; T-H AGRICULTURE &
NUTRITION CO.; OCCIDENTAL
CHEMICAL CORPORATION; UNIROYAL,
INC.; C.D.U. HOLDING, INC.; UNIROYAL
CHEMICAL COMPANY; HARCROS
CHEMICALS INC.; ULTRAMAR DIAMOND
SHAMROCK CORPORATION, MAXUS
ENERGY CORP., and CHEMICAL LAND
HOLDINGS, INC. and DOES 1 THROUGH
100,

Defendants.
STATE OF TEXAS )
T SS.:
COUNTY OF BEXAR )

MDL No. 381 JBW)

CV-98-6383

AFFIDAVIT OF J. STEPHEN GILBERT
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT DISMISSING
COMPLAINT AS AGAINST DEFENDANT
VALERO ENERGY CORPORATION (AS
SUCCESSOR TO ULTRAMAR DIAMOND
SHAMROCK CORPORATION)

J. STEPHEN GILBERT, being duly swormn, deposes and says:

1. I am Managing Counsel of Valero Energy Corporation (“Valero™), the

successor by merger to Ultramar Diamond Shamrock Corporation (“Ultramar Diamond

Shamrock™), which has been named as a defendant in this action. I make this affidavit in support

OCCNJ0124799



of Valero’s motion for summary judgment dismissing plaintiffs’ Amended Complaint with
prejudice as against Valero and Ultramar Diamond Shamrock. Ihave personal knowledge of the
matters set forth herein.

2. In April 1987, the company then known as Diamond Shamrock
Corporation (and now known as Maxus Energy Corporation) “spun off” to its shareholders the
outstanding stock of one of its subsidiaries, Diamond Shamrock R&M, Inc., a company engaged
in the refining and marketing of petroleum products. Diamond Shamrock R&M, Inc.’s assets
included the stock of Diamond Shamrock Refining and Marketing Company (“DSR&M”).

3. In February 1990, Diamond Shamrock R&M, Inc. changed its name to
Diamond Shamrock, Inc. On or about December 3, 1996, Diamond Shamrock R&M, Inc. (then
named Diamond Shamrock, Inc.) merged with and into Ultramar Corporation. The merged
company then changed its name to Ultramar Diamond Shamrock Corporation.

4, Plaintiffs commenced this action in July 1998, naming Ultramar Diamond
Shamrock as a defendant. In both their Complaint and Amended Complaint, plaintiffs allege,
incorrectly, that during the period from 1961 to 1972, Ultramar Diamond Shamrock designed,
manufactured, marketed, distributed and sold to the United States Government certain phenoxy
herbicides, including “Agent Orange.”

4, On December 31, 2001, following the commencement of this action,
Ultramar Diamond Shamrock was merged into Valero Energy Corporation, with Valero being
the surviving corporation.

5. Since neither Diamond Shamrock R&M, Inc. nor DSR&M ever
manufactured or sold any of the products that are the subject of this lawsuit, no basis exists for
naming Diamond Shamrock R&M, Inc.’s successors — Ultramar Diamond Shamrock and Valero

— as defendants in this action.

OCCNJ0124800



WHEREFORE, 1 respectfully request that the Court issue an Order granting

summary judgment dismissing this action with prejudice as against Valero Energy Corporation,

as successor by merger to Ultramar Diamond Shamrock Corporation.

u

“3. Stephen Gilbert

Swom to before me this
4th_ day of November, 2003.
il ) b. 10 syt .
Notary Public MARILYN S. POAGE  §
Notary Public, State of Texas  §
r=eis? My Commission Expires 09-12-20041;

OCCNJ0124801
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STATE OF CALIFORNIA )
. 88.:
COUNTY OF LOS ANGELES )

Stephen P. Parise, being duly swormn, deposes and says:

1. | am an Assistant Secretary and Corporate Manager—Entities
Administration of defendant Occidental Petroleum Corporation. This certification is
based on my knowledge, information, and belief based on my review of
documents.

2. Occidental Petroleum Corporation (*OPC”) is the indirect parent of
defendant Occidental Chemical Corporation ("OCC”"). OCC and OPC are, and at
all relevant times have been, separate and distinct corporate entities.

3. OCC is the successor, by merger effective November 30, 1887, to
Occidental  Electrochemicals Corporation. Occidental Electrochemicals
Corporation was known until on or about December 19, 1967, as Diamond Alkali
Company, and successively thereafter as Diamond Shamrock Corporation (until
on or about September 1, 1983), Diamond Chemicals Company (until on or about
November 1, 1983), and Diamond Shamrock Chemicals Company (until on or
about September 29, 1986).

4, On or about September 4, 1986, an affiliate of OCC, Oxy-Diamond
Alkali Corporation, acquired from the holding company then known as Diamond
Shamrock Corporation (and now known as Maxus Energy Corporation) the stock
of the operating company then known as Diamond Shamrock Chemicals
Company.

5. By reason of the foregoing, OCC, not OPC, is the successor by
merger to the company which was known until on or about December 19, 1967, as
Diamond Alkali Company and eventually thereafier as Diamond Shamrock
Chemicals Company and Occidental Electrochemicals Corporation. Moreover,
OPC neither sold nor manufactured agent orange.

A . ﬂ’ﬂw-:w-ﬂ
StepheK P. Parise
Sworn to before me this 2nd day of November, 2004.

q ,

Notary Public
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Certificate of Service

I hereby certify that on November 2, 2004 the foregoing document was filed with the Clerk of
the Court and served in accordance with the Federal Rules of Civil Procedure, and/or the Eastern
District’s Local Rules, and/or the Eastern District’s Rules on Electronic Service upon the
following parties and participants:

Lueders & Boanerges

9432 Old Katy Road, Suite 100
Houston, TX 77055

(713) 464-3383

Newman Bronson & Wallis
2300 West Port Plaza Drive
St. Louis, MO 63146-3213
(314) 878-8200

Smoger & Associates, P.C.
3175 Monterey Blvd.
Oakland, CA 94602

(510) 531-4529

Williams, Cuker & Berezofsky
Woodland Corporate Park

210 Lake Drive East, Suite 100
Cherry Hill, NJ 08002

(856) 667-0500

Paul W. Flowers, Esq.

50 Public Square

Cleveland, Ohio 44113-2216
(216) 344-9393

Carl J. Zaffiro, Esq.

5555 Mayfield Road
Cleveland, OH 44124-0001
(440) 461-1810
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Caroselli Beachler McTiernan & Conboy
312 Boulevard of the Allies, 8th Floor
Pittsburgh, PA 15222

(412) 391-9860

Houssiere, Durant & Houssiere, LLP
1990 Post Oak Boulevard, Suite 800
Houston, TX 77056-3812

(713) 626-3700

Guerriero & Guerriero
2200 Forsythe Avenue
Monroe, LA 71201
(318) 325-4306

Burgos & Evans, LLC

3632 Canal Street

New Orleans, LA 70119-6135
(504) 488-3722

Rochelle M. Jones, Esq.
108 Highgate Avenue
Buffalo, NY 14214
(716) 603-9867

Robert J. Passarelli, Esq.

122 West Main Street, Suite 202
Babylon, NY 11702

(516) 321-8500

Timothy L. Eves, Esq.

418 Eleventh Street, Suite 205
Huntington, WV 25701

(304) 529-0474

Campbell Cherry Harrison Davis Dove
5 Ritchie Road

Waco, TX 76712

(254) 761-3300

Alan S. Levin

P.O. Box 4703

Incline Village, NV 89450
(775) 831-5603
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Shanley, Sweeney, Reilly & Allen, P.C.

The Castle at Ten Thurlow Terrace
Albany, NY 12203
(518) 463-1415

Constantine P. Kokkoris, Esq.
225 Broadway, Suite 612
New York, NY 10007

(212) 349-9340

Kathleen Melez

13101 Washington Blvd., Suite 463
Los Angeles, CA 90066

(310) 566-7452

Moore & Goodman, LLP
740 Broadway

New York, NY 10003
(212) 353-9587

Shelby Roden, LLC
2956 Rhodes Circle
Birmingham, AL 35205
(205) 933-8383

Cartee & Morris, LLC

1232 Blue Ridge Boulevard
Birmingham, AL 35259
(205) 263-0333

Davis & Norris, LLP

2151 Highland Avenue, Suite 100
Birmingham, AL 35205

(205) 453-0094

/s/ Michael M. Gordon

Michael M. Gordon (MG8336)
Cadwalader, Wickersham & Taft LLP
100 Maiden Lane

New York, NY 10038

(212) 504-6397
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