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PRELIMINARY STATEMENT

Tierra Solutions, Inc. (“Tierra”) admits the following facts in its response to the
Statement of Undisputed Material Facts in Support of Plaintiffs’ Motions for Pattial Summary
Judgment Against Occidental Chemical Corporation, Maxus Energy Corporation,
and Tierra Solutions, Inc.:

e Tiera is the current owner of the property at 80 and 120 Lister Avenue (Tierra Response
to Undisputed Material Fact 52);

e On August 28, 1986, it acquired title to 80 and 120 Lister Avenue in Newark from
Diamond Shamrock Chemicals Corporation (“DSCC”) (Tierra Response to Undisputed
Material Fact §51);

o The DSCC plant was a source of dioxin contamination of the Newark area (Tierra
Response to Undisputed Material Fact 2);

o At the time Tierra acquired the property it “had knowledge of the presence of some
hazardous substances on the Lister Site at the time it acquired the property” (Tierra
Response to Undisputed Material Fact 152);

o By 1986, when Tiemra first acquired 80 Lister Avenue and 120 Lister Avenue, Tierra
knew that discharges of certain hazardous substances had occurred in the past at the
Lister Site and that some previously discharged substances had subsequently migrated
and/or were threatening to migrate off-site (Tietrra Response to Undisputed Material Fact
1.

Based upon these undisputed facts, Tierra is not entitled to invoke the innocent purchaser

defense provided by the Legislature in 2001, and is therefore liable pursuant to Section 11g.c of




the Spill Compensation and Control Act, N.I.S.A. 58:10-23.11g.c(1), (“Spill Act” or the “Act”)
as a person in any way responsible for the hazardous substances that originated from the Lister
Site.

Section 11g.c(1) of the Spill Act sets forth a two-pronged approach to Spill Act liability
which has been the law in New Jersey since 1979:

. any person who has discharged a hazardous substance, or is in
any way tesponsible for any hazardous substance, shall be strictly
liable, jointly and severally, without regard fo fault, for all cleanup
and removal costs no matter by whom incurred. Such person shall
also be strictly liable, jointly and severally, without regard to fault,
for all cleanup and removal costs incurred by the department or a
local unit pursuant to subsection b. of section 7 of P.L.1976, c. 141
(C.58:10-23.110). [NJ.S.A. 58:10-23.11g.c(1)(emphasis added).]*

Tietra purports to rely upon the plain language of the Spill Act and a 30-year history of
“consistent New Jersey court rulings” holding that property owners who are not “dischargers”
can be liable only for discharges occurring during their ownership. Tietra Brief, p. 1. This
constricted view of the scope of Spill Act liability blindly ignores the judicially confirmed
breadth of the “in any way responsible” prong of Section 11g.c(1), and the plain meaning of this
expansive liability provision as confirmed by multiple, subsequent amendments, which serve to
confirm that a current property owner like Tierra, who knowingly purchased the grossly
contaminated Lister Site without qualifying for the statutory innocent purchaser defense, is “in
any way responsible” for the hazardous substances that were discharged at and from the site.
The very same argument raised by Tierra in its opposition to Plaintiffs’ motion - that an owner
can only be liable if a discharge occurred during the period of ownership - was unequivocally

rejected by the New Jersey Supreme Court in Marsh v. Department of Environmental

Protection, 152 N.J. 137, 147-148 (1997).

LA full version of Section 11g of the Spill Act is attached as Appendix A to this brief for the convenience of the
Court.




As the purchaser of a contaminated property in 1986, Tietra is strictly, jointly and
severally liable for all of Plaintiffs’ past and future cleanup and removal costs, unless it can
establish that it is eligible to invoke the statutory innocent purchaser defense provided in Section
11g.d(5) of the Spill Act, which includes the following:

A person, including an owner or operator of a major facility, who
owns real property acquired prior to September 14, 1993 on which
therc has been a discharge, shall not be liable for cleanup and
removal costs or for any other damages to the State or to any other
person for the discharged hazardous substance pursuant to

subsection c. of this section or pursuant to civil common law, if
that person can establish by a preponderance of the evidence that

(b) (i) at the time the person acquired the real property, the person
did not know and had no reason to know that any hazardous
substance had been discharged at the real property. . .[N.JS.A.
58:10-23.11g.d(5)].

Knowing that it could not satisfy the requirements to invoke the innocent purchaser
defense in Section 11g.d(5), which is the only statutory defense that it could possibly assett,
Tierra engages in a fortured analysis of both the Spill Act and cases interpreting its provisions to
craft an argument that the Legislature provided a limited defense to Spill Act liability for certain
pre-19932 purchasers of contaminated property in New Jersey prior to 1993, even though such
parties wete not exposed to potential liability under the Spill Act. Tierra’s argument flies in the
face of logic. As the Appellate Division stated in response to similar arguments raised by a Spill

Act liable party in connection with N.L.S.A. 58:10-23.11122, the provision of the Spill Act that

provided immunity from liability for natural resource damages for certain persons:

“The actual date is September 14, 1993, the effective date of certain provisions of P.L. 1993, ¢. 139, which among
other things changed the name of Environmental Cleanup Responsibility Act to the Industrial Site Recovery Act,
which is often referred to as “ISRA”, For convenience, this brief will refer to P.L. 1993, c. 139 by its Senate Bill
number, “S-10670".




Obviously, the Legislature would not have had to afford non-
polluters such lability protection unless the Legislature found
them to be otherwise liable for natural resource damages under the
Act . . .[Dep't of Environmental Protection v. Exxon Mobi! Corp.,
393 N.J. Super. 388, 408 (App. Div. 2007)].

The court made a similar observation with respect to the contribution protection concerning
natural resource damage claims, N.J.S.A. 58:10-23.11f.a(2)(b), Id. at 409.

As the current owner of contaminated property acquired prior to 1993 and one who does
not qualify for the innocent purchaser defense, Tierra is “in any way responsible” for the
hazardous substances discharged at and from the Lister Site, and Plaintiffs’ motion for partial

summaty judgment should be granted.




LEGAL ARGUMENT

POINT I

IT IS SETTLED LAW IN NEW JERSEY THAT AS THE CURRENT

OWNER OF THE LISTER SITE PURCHASED WITH ACTUAL

KNOWLEDGE OF ITS CONTAMINATION, TIERRA IS STRICTLY

LIABLE UNDER THE SPILL ACT AS A PERSON “IN ANY WAY

RESPONSIBLE” FOR HAZARDOUS SUBSTANCES DISCHARGED AT

THE SITE.

Our New Jersey Supreme Court and our Tegislature have addressed this issue and have
determined that current owners of contaminated property who took ownership with knowledge of
the contamination are liable under the Spill Act for all cleanup and removal costs associated with
the hazardous substances discharged at and from the propetty.

The original Spill Act as enacted in 1976 limited liability to dischargers of hazardous
substances. Some two years after its effective date, and in keeping with growing concern over
the effects of historical pollution on the citizens and environment of New Jersey, the Legislature
expanded the reach of the liability provision to include persons “in any way responsible” for
hazardous substances. The rationale for these changes and the history of the State’s effort to
combat historical pollution is spelled out in Point 1 of Plaintiffs’ moving brief (pp. 7-10). That
rationale has not been challenged by Tierra, and will not be repeated here.

But it is worth noting again in the context of teplying to Tierra’s version of legislative
history, that while the Legislature never defined the term “in any way responsible,” it clearly

intended the Spill Act “to be ‘liberally construed to effect its purposes.” Department of

Environmental Protection v. Ventron Cozp., 94 N.I 473, 502 (1983) (“This act, being necessary

for the general health, safety, and welfare of the people of this State, shall be liberally construed
to effect its purposes.” N.J.S.A 58:10-23.11x). The Legislature’s directive led the Supreme

Court to conclude that “[a] patty even remotely responsible for causing contamination will be




deemed a responsible party under the Act.” In re Kimber Petroleum Corporation, 110 N.J. 69,

85 (1988); sce also Department of Environmental Protection v. Arlington Warchouse, 203 N.J.

Super. 9 (App. Div. 1985).

Any doubt about the applicability of “in any way responsible” prong of the Spill Act
liability provision to pre-1993 purchasers is dispelled by the Legislature’s own understanding of
the reach of that provision to knowing purchasers of contaminated property. Successive
Legislatures over an eight-year period enacted three amendments that addressed the Spill Act
liability of persons who purchase contaminated property — in 1993, 1998 and 2001.° See Point
I, infra. In 1993, the first time that it considered the applicability of the liability provision to
purchasers of contaminated property, the Legislature enacted an amendment that specifically
declared that a property owner purchasing a contaminated site after 1993 who failed to exercise
environmental due diligence “shall be considered a person in any way responsible for the
discharged hazardous substance pursuant to subsection ¢. of this section, . .” P.L. 1993, ¢. 139,
Section 44.*

This clatification of existing law did not constitute a new basis for liability for post-1993
purchasers, but rather was a Legislative reaffirmation of the expansive reach of the 1979
amendment of Section 11g.c(1), which added the “in any way responsible for any hazardous
substance” the lability language. The 1993 amendment expressed the Legislature’s intention

and understanding of existing law that the knowing purchasers of previously contaminated

3 Appendix C is a timetable of amendments and key cases for the convenience of the court.

* This provision was modified in 1998, via P.L. 1997, c. 278, and replaced with the current version that tracks the
language of Section 11g.¢(1): “In addition to the persons liable pursuant to this liability subsection, any person who
owns real property acquired on or after September 14, 1993 on which there has been a discharge prior to the person's
acquisition of that property and who knew or should have known that a hazardous substance had been discharged at
the real property, shall be strictly liable, jointly and severally, without regard to fault, for alt cleanup and removal
costs no matter by whom incurred. Such person shall also be strictly liable, jointly and severally, without regard to
fault, for all cleanup and removal costs incurred by the department or a local unit pursuant to subsection b. of section
7 of P.1.1976, ¢.141 (C.58:10-23.11f). Nothing in this paragraph shall be construed to alter liability of any person

who acquired real property prior to September 14, 1993.”). (IN.JS.A. 58:10-23.11g.d(2).




property wete liable as persons “in any way responsible for any hazardous substance.” With
respect to persons like Tierra, who acquired contaminated property prior to 1993, the 1993
amendment that provided an innocent purchaser defense only to post-1993 purchasers, but
cxpressly stated that “Nothing in this paragraph (2) shall be construed to alter liability of any
person who acquired real property prior to the” 1993 effective date of certain S-1070-related
provisions (Id.).

Tierra construes an identical provision in the 1998 amendment as not altering its claimed
non-liability status as a pre-1993 purchaser. This doublethink approach to statutory construction
is contradicted by one of the Committee reporis of the 1993 Amendment which explains the
Legislature’s view on both pre- and post-1993 acquisitions of contaminated property:

Those persons who acquire contaminated property after the
effective date of the [S-1070] shall not be considered in any way
responsible for the discharged hazardous substance if that person
can establish by a preponderance of the evidence that the person
acquired the property after the discharge, that the person did not
know and had no reason to know that any hazardous substance had
been discharged by undertaking all appropriate incuiry into the

previous ownership and uses of the property, or that the person
acquired the property by devise or succession. . .

The substitute does not change the existing "Spill
Compensation and Control Act” liability of persons who purchased
real property before the cffective date of [8-1070]. (emphasis
added) [Assembly Policy and Rules Committee Statement To
Senate Committee Substitute for Senate, No. 1070, with cominittee
amendments, June 3, 1993, p. 15, attached as Appendix B] .

This statement is a clear expression of the Legislative understanding in 1993 that post-
1993 purchasers of contaminated property were liable as persons “in any way responsible,” who
could only avoid liability by successfully asserting the newly provided defense, and that the
Hability of pre-1993 purchasers - not immunity from liability - remained unchanged, until a

specific defense was crafted for pre-1993 purchasers in 2001.




The Supreme Court in Marsh, supra, addressed head on the very same defense raised by
Tietra - the claim that there was no Spill Act liability for pre-1993 purchasers of contaminated
propetty unless additional discharges occurred during their period of ownership. The factual,
legal and historical context of the case are significant, in that the Court also addresses the effect
of the 1993 amendment upon the Spill Act liability of pre-1993 purchasers.

Some of the confusion in cases that conflict with the broad statutory reach of the “in any

way responsible” liability language was spawned by several sentences in Ventron:

The phrase "in any way responsible” is not defined in the statute. As we have noted
previously, however, the Legislature intended the Spill Act to be "iberally construed to
effect its purposes." N.J.S.A. 58:10-23.11x. The subsequent acquisition of land on which
hazardous substances have been dumped may be insufficient to hold the owner
responsible, Ownership or_control over the property at the time of the discharge,
however, will suffice. [Ventron, supra, 94 N.J. at 502 (emphasis added).]

Some courts, such as those in Atlantic City Municipal Utilities Authority v. Hunt, 210

N.J. Super. 76 (App. Div. 1986), Dept. of Environmental Protection v. Arky's Auto Sales, 224

N.J. Super. 200, 207 (App. Div. 1988), and White Oak Funding, Inc. v. Winning, 341 N.J. Super.

294 (App. Div. 2001), based their decisions on a narrow reading of Ventron, following the “will
suffice” ruling cited above, Witilout considering whether the acquisition of contaminated
property alone can suffice. After the passage of S-1070, the Supreme Court had another
opportunity to speak on this issue, and this time clearly and unambiguously instructed on the

existence of such liability. Marsh, supra, involved not only a petitioner’s appeal from a denial of

her Spill Fund claim for cleanup costs, but also the Appellate Division’s invalidation of a DEP
Rule that incorporated an environmental due diligence requirement into an innocent purchaser
threshold for Spill Fund eligibility. It was necessary for the Supreme Court to determine whether
the DEP had the statutory authority to promulgate the Rule, and an exploration of that authority

required an interpretation of the scope of the liability section of the Spill Act. The Court




determined that since the 1979 amendment to the Spill Act, a .cutrent owner who failed to
exercise environmental due diligence when purchasing a contaminated property is a person “in
any way responsible” for cleanup and removal costs associated with the hazardous substances
that originated at the property.

The Court’s analysis of the purposes of the Spill Act and its legislative history provided
the basis for the recognition by the Supreme Coutt of the liability of a pre-1993 purchaser (or
recipient) of contaminated property who failed to exercise environmental due diligence.
Consideration of this issue came to the Court following the Administrative Law Judge’s denial of
her claim, after finding that Marsh was in the diéquaiiﬁed category of a person "in any way
responsible for the discharge," either because she owned the property while a discharge of
gasoline occurred or because she had not exercised due diligence before acquiring the property.
Marsh, supra, 152 N.J. 142-43. The Appellate Division affirmed for the first reason, finding that
Marsh was a responsible party because storage tanks leaked during the time of her ownesship,
but invalidated the Department of Environmental Protection Rule that had codified the innocent
purchaser defense. Id. at 143-44. While the DEP claimed that the rule which set forth the
innocent purchaser defense and which was adopted some nine months before the enactment of S-
1070, had merely codified the pre-existing Spill Act liability, the Appellate Division held that the
Rule, N.JLA.C. 7:17-2.7(b), which established a due diligence requirement as a condition of
recovery under the Fund, was invalid because it preceded the enactment of the S-1070
amendments. Id. at 143, The Supreme Court granted Marsh’s petition for certification and
DEP’s cross-petition concerning the validity of the regulation. Id. at 144,

Marsh argued that at the time of her acquisition, there was no environmental due

diligence requirement, and that no such duty existed prior to the effective date of this




amendment. At 147-48  Affirming Marsh’s ineligibility on the basis of discharges during the
time of her ownership, the Supreme Court also repudiated the Appellate Division’s invalidation

of DEP’s Rule, and addressed Marsh’s arguments directly:

[S-1070] did not impose a duty on landowners to inquire
diligently into the condition of their property. Rather, it established
a "new defense” n2 to Spill Act liability for landowners who
acquired their property after it had been contaminated and who
could prove that they conducted such an investigation. [Marsh,
supra, 152 N.J. at 147-148]. [1d.]

In footnote 2, the Supreme Court further explained its view on the liability of a property
owner for pre-existing discharges:
The defense [S-1070] created for innocent landowners was only
"ew" in terms of explicit statutory expression. We leave for
another day the issue of whether a landowner who fook title to her
property before ISRA's enactment and who at that time had neither
actual nor constructive knowledge of pre-existing contamination

may be liable under the Spill Act for the cost of cleaning up that
pre-existing pollution, [1d.]

By reviewing the Rule in the context of both the 1998 and later 1993 ISRA amendments,
the Marsh Court for the first time stated without any doubt that liability based upon the knowing
acquisition of contaminated property was included in the liability provisions that have been at the

core of the Spill Act since 1979. Id. at 148-49.

At the time of the decision, the Marsh court recognized that there remained an open

liability question under the Spill Act — it was not whether a purchaser with actual knowledge,
such as Tierra, is liable under the Spill Act, which it always was after the 1979 amendment, but
whether an “innocent” purchaser could be deemed “in any way responsible” and therefore liable
pursuant to Section 11g.c. Id. at 148, The 2001 amendment to the Spill Act made any further

judicial interpretation on that issue unnecessary. Likewise, any ambiguity flowing from the

10




Ventron language, still cited by the Marsh court, was resolved, since the Supreme Court has
recognized that Hability by virtue of knowing acquisition is clearly within the statutory bounds.
Tierra admits that it purchased the Lister Site in 1986 with full knowledge that hazardous
substances had been discharged at the property. When determining whether a genuine issue of
material fact exists, a court is to “consider whether the competent evidential materials presented,
when viewed in the light most favorable to the non-moving party, are sufficient to permit a
rational factfinder to resolve the alleged disputed issue in favor of the non-moving party.” Brill

v. Guardian Life Ins. Co., 142 N.I. 520, 540 (1995). Here, there are no disputed facts, Tierra, as

a knowing purchaser of contaminated property, is ineligible for the innocent purchaser defense
provided to Spill Act liability, and should be found liable for all past and future cleanup and

removal costs.
POINT 11

TIERRA’S PLAIN LANGUAGE ANALYSIS IS FATALLY FLAWED AND
CONTRARY TO THE PLAIN MEANING OF THE SPILL ACT.

our Supreme Court recognizes and applies cerfain basic principles of statutory

construction:

Where statutory language is clear, courts should give it effect
unless it is evident that the Legislature did not intend such
meaning." Rumson Estates, Inc. v. Mayor of Fair Haven, 177 N.IL
338, 354, 828 A.2d 317 (2003). Moreover, statutory provisions
"should be given their literal significance[] unless it is clear from
the text and purpose of the statufe that such meaning was not
intended.” Turner v. First Union Nat'l Bank, 162 N.J, 75, 84, 740
A.2d 1081 (1999). [Bubis v. Kassin, 184 N.J. 612, 626 (2005).]

The expansive scope of Section 11g.c and the inclusion of an innocent purchaser defense

from such liability demonstrate that purely on a textual level, the statute on its face is clear and
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no further interpretation or resort to extrinsic evidence is required. The Legislature has stated its
intention that persons who acquire contaminated properties without exercising environmental
due diligence are liable for cleanup and rembval costs under the Spill Act. A contrary reading,
that the cutrent owner is not deemed “in any way responsible,” would allow the transfer of a
contaminated property with no assurance that a source of private rather than public funds would
be available to remediate pre-existing pollution. The literal meaning of “in any way responsible”
— including ownership of contaminated property where discharges originated - would be
consistent not only with the text and purpose of the Spill Act, but also with the series of related
environmental statutes designed to address cleaning up New Jersey’s historical pollution, such as
the Industrial Site Recovery Act, N.LS.A. 17:1k-6 to -13. More importanily, such an
interpretation is in full accord with the specific serial amendments to the Spill Act and the State’s
other environmental laws designed to clean up pollution and at the same time preserve the
public’s limited resources.

A. The 1993 Amendment

In performing its legislative history gymnastics, Tierva only addresses two of the three
Spill Act amendments that relate to the Spill Act liability of property owners who acquire
contaminated properties. Read together, the amendments are consistent with and reflect the
legislative determination that unless such purchasers (whether pre- or post-1993) exercise
environmental due diligence, they are strictly liable as persons “in any way responsible” for
hazardous substances.

The first of the three amendments to the Spill Act that focused upon the lability of a
property owner who acquired a contaminated property was 8-1070 in 1993, which substantially

reformed the Environmental Cleanup Responsibility Act, renamed it the Industrial Site
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Remediation Act, and amended the Spill Act to include for the first time an innocent purchaser
defense to Spill Act liability, applicable only to acquisitions occurring after the effective date of
certain S-1070 provisions.

Tierta spends considerable space discussing the 1998 and 2001 amendments, developing
a theory that the 1998 amendment created for the first time a new category of Spill Act-liable
persons who previously were not liable for cleanup and removal costs associated with discharges
of hazardous substances unless a new discharge occurred on their watch subsequent to acquiring
ownership - post-1993 purchasers of previously contaminated property. According to Tierra,
these purchasers were suddenly made liable for the first time as persons in any way responsible.
At the same time, the Act also provided a new “innocent purchaser” defense for those same post-
1993 purchasers who could meet certain criteria, including the performance of an environmental
investigation prior to acquisition,

That Tierra relies upon the disparate legislative treatment of pre- and post-1993
acquisitions, and a supposed statutory structure that rigidly split “liability” and “defenses”
provisions into two separate, segmented subsections, Section 11g.c and Section 11g.d, to cobble
its theory that since no similar liability provision for pre-1993 acquisitions was ever enacted by
the Legislature, Tierra could not face liability for mere ownership of the grossly contaminated
Lister Site. This structural analysis falls apart when one examines the text of the 1993
amendment that Tierra inexplicably ignores. That amendment included both a statement of
liability and a defense in the same subsection

B. The 1998 Amendment

The 1998 amendment seems to have satisfied Tierra’s interest in categorical structure. In

the world according to Tierra, following the 1998 amendment, there were only three categories
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of persons who faced Spill Act liability under the Section llg.c liability provision: (1)
dischargers or persons in any way responsible for a hazardous substance; (2) persons who
assume ownership of a hazardous substance from a vessel; or (3) a party who acquires
contaminated property after S-1070’s effective date. Because it does not fall into any of these
three categories, Tierra argues that it cannot face Spill Act liability, unless a discharge occurred
during its period of ownership.”  According to Tietra, because no such lability existed prior to
adoption of this 1998 amendment which post-dated its acquisition of the Lister Site, it could not
face Spill Act liability for the discharges that originated at the Lister Site prior to its acquisition.
An examination of the statutory language and associated legislative history reveals major
flaws in Tierra’s statutory plain language analysis. Tierra wrongly asserts under its theory that
until 1998, no Spill Act liability attached to the purchaser of a contaminated property, and then
only to post-1993 acquisitions, yet it fails to mention anywhere in its opposition that the first and
perhaps most telling of the three amendments that deal with innocent purchasers, the 1993
amendment of §-1070, which underscored the Legislature’s view that a post-1993 purchaser who

fails to exercise environmental due diligence “shall be considered a person in any way

responsible for the discharged hazardous substance pursuant to subsection c. of this section. . .”

P.L. 1993, c. 139, Section 44 (emphasis added).® This provision was codified at N.J.S.A. 58:10-

23.11g.d(5) and modified in 1998, The clarification by the Legislature that a knowing purchaser
was a person in any way responsible did not constitute an enlargement of the scope of liable
persons, but rather a Legislative expression that the 1979 amendment of Section 11 g.c(1), which
added persons “in any way responsible” for hazardous substances to the scope of liable persons,

was intended to include purchasers of previously contaminated property.

5 The Plaintiffs continue to assett a claim based upon Tierra discharges, as set forth in their opposition to the Tieira
motion to dismiss on the pleadings, but is not moving at this time on that basis in this motion.
SThis provision was modified in 1998.
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With respect to persons like Tietra who acquired contaminated propetty prior to 1993, the
1993 amendment expressly provided that “[nJothing in this paragraph (2) shall be construed to
alter [the] liability of any person who acquired real property prior to the” 1993 effective date of
certain S-1070 provisions. Id.

Tierra incorrectly states that there was no Spill Act liability for post-1993 property

owners until it was created by the 1998 amendment, completely ignoring the Marsh analysis that

such liability had been encompassed by the Spill Act since 1979. Tierra also avoids the text of
the 1993 enactment with accompanying legislative committee reports that demonstrate the
Legislature’s understanding of the Spiil Act that the “in any way responsible” language covered
purchasers who failed to exeroise environmental due diligence (this term is generally used by
public officials and the regulated community to describe those Spill Act and regulatory
requircments that refer to environmental investigations performed prior to the purchase of a
property). Tierra also failed to note that the purpose of the 1993 amendment was to provide a
new defense that did not previously exist to liability. Furthermore, Tietra also ignores the
provision in the 1998 legislation that tracks language from the 1993 amendment, that the
provisions concerning post-1993 transactions do not alter the liability of pre-1993 purchasers.

C. The 2001 Amendment

Tierra posits that if OCC and the Plaintiffs are correct, the 2001 amendment to the Spill
Act was a silent amendment to the lability provision of the Spill Act by implication. Tierra

Brief, p. 16. But as Marsh recognizes, and the serial amendments of the Spill Act address, the

liability of a property owner who knowingly purchased contaminated property is an important
element in achieving the goals of the Spill Act. As the Appellate Division noted with respect to

a different Spill Act provision at issue in Exxoniobil, supra, the Legislature would have had no
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need to extend protection against Spill Aect liability to property ownets who knowingly
purchased contaminated properties unless the Legislature recognized that such purchasers would
otherwise be liable under the Spill Act.

Ticrra claims that the 2001 amendment that deals with the addition of an innocent
purchaser defense for pre-1993 purchasers “is not truly a Spill Act amendment, but addresses
environmental claims of all types . . .” Tierra Brief, p. 19. A reading of that section, however,
clearly indicates that the first potential liability it seeks to afford protection from is that imposed
by subsection ¢, N.JS.A, 58:10-23.11g.c, the liability provision applicable to persons “in any
way responsible’:

(5) A person, including an owner or operator of a major

facility, who owns real property acquired prior to September 14,

1993 on which there has been a discharge, shall not be liable for

cleanup and removal costs or for any other damages to the State or

to any other person for the discharged hazardous substance

pursuant to subsection ¢. of this section or pursuant to civil

common law, if that person can establish by a preponderance of the

evidence that subparagraphs (a) through (d) apply. . .(emphasis

added) IN.J.S.A. 58:10-23.11g.d(5)].
If no such liability existed, what purpose would be served by providing protection from Spill Act
cleanup and removal costs to an innocent purchaser on the one hand and denying to one who
purchased a contaminated property with knowledge of its condition?

In further support of its flawed statutory analysis, Tierra has offered the court a purported
draft of a Senate committee proposal to add a new express liability provision to Section 11g.c of
the Spill Act, which would have provided a separate liability provision for a pre-1993 purchaser,

parallel to the liability section for a post-1993 purchaser. In its initial bill form, P.L. 2001 c. 154

was limited to extending the statute if limitations for certain State environmental actions. On

16




June 11, 2001, the Senate Environment Committee issued a statement to a substitute bill, which
contained the innocent purchaser defense:

The substitute would provide a new defense to liability for persons
who purchased contaminated property prior to September 14,
1993. If it can be established by a preponderance of the evidence
that (1) a person acquired the property after the discharge of the
hazardous substance, (2) at the time the person acquired the
property he did not know and had no reason to know that any
hazardous substance had been discharged at the property, or the
person acquired the real property by devise or succession, (3) the
person did not discharge the hazardous substance, is not in any
way responsible for the hazardous substance, and is not a corporate
successor to the discharger, or to the person in any way responsible
for the hazardous substance or to anyone liable for cleanup and
removal costs, and (4) the person gave notice of the discharge to
the Department of Environmental Protection upon actual discovery
of the discharge, then the person is not liable for cleanup and
removal costs or for any other damages to the State or to any other
person for the discharged hazardous substance pursuant to the Spill
Act or pursuant to civil common law. To establish that a person
had no reason to know that any hazardous substance had been
discharged, the person must have undertaken at the time of
acquisition, all appropriate inquiry on the previous ownership and
uses of the property based upon generally accepted good and
customary standards. The substitute is intended to provide a
defense to liability for only those persons who purchased
contaminated property before Sepiember 14, 1993 and, after
appropriate inquiry, did not know and had no reason to know that
the property was contaminated. The substitute is not intended to
change any liability that otherwise exists for persons who acquired
contaminated property before September 14, 1993, [Senate
Environment Committee Statement to Senate Committee
Substitute for Senate, No. 2345, June 11, 2001 (emphasis added).]

While the new defense was added, no new liability provision was reported out of the
Committee. But that is of no import. The amendment was not intended to change existing
Hability for pre-1993 purchasers. Indeed, in light of the existence of such liability, there was no
need to add another liability provision. Furthermore, since it was not reported out of the

Committee as part of an amended bill, it is not known whether the Senate Environment
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Committee saw the proposal, considered it, or acted to accept or reject it. No meaning can be
gleaned from its absence from the bill reported out of the-committee three days after the date on
the document.

Furthermore, Tierra has presented no evidence of deliberate legislative inaction with
respect to the purported draft proposed amendment. Generally, even when there is some
documentation of official legislative action, such evidence is considered weak evidence capable
of multiple interpretations unless it quite clearly evidences legislative intent. ""egislative
inaction has been called a 'weak reed upon which to lean' and a 'poor beacon to follow' in

construing a statute.'" Amerada Hess Corp. v. Director, Div. of Taxation, 107 N.J. 307 (1987),

GE Solid State v. Director, Division of Taxation, 132 N.J. 298, 313 (1993).

Drawing any inference from a draft proposal that was never introduced as part of a bill,
referred by the full chamber after being sponsored and introduced to a Committee for
consideration, then voted out of a Committee or re] ected by a Committee as indicated in a report,
is less than a weak reed. Tierra cites several cases to justify its reliance upon the draft proposal
to support its speculation about legislative intent. Each of these cases, however, involves
extensive and documented legislative activity. In one case cited by Tierra, Brief, pp. 18-19, Bd.

of Chosen Frecholders of the County of Morris v. State, 159 N.J. 565, 580 (1999), the full

legislature had adopted the recommendation of a commission on the funding of judicial capital
costs, but then omitted the word “capital” from the list of judicial costs to be assumed by the
State. The process included hearings and development of a ballot question. Id. at 570-71. The
Court ruled that the “Legislature's exclusion of the word ‘capital” from the list of enumerated

judicial costs to be assumed by the State, however, can be undesstood only as a rejection of the

18




capital costs recommendation in the Commission's report.” Id. at 580. No such active and
deliberative legislative process occurred here.

Likewise, Castro v. NYT Television, 370 N.J. Super. 282 (App. Div. 2004) involved a

patient’s bill of rights issue, in which a provision in the original legislation that would have
provided for a private right of action was deleted by the Assembly Health and Human Resources
Committee, which inserted in its place an administrative complaint system and the authority of
the State to issue fines for violations. The Committee Statement accompanying these
amendments stated the putpose of the deletion. Id. at 292. The proposed provision authorizing
the Department to impose fines was subsequently deleted by a floor amendment, and the bill was
then passed by both houses of the Legislature and signed into law by Governor Kean on August
14, 1989. Id. at 292. As the court explained:

The Legislative history demonstrates that the Legislature made a

deliberate decision to withhold authorization for patients to bring

private actions for alleged violations of the Hospital Patients Bill

of Rights Act. There is no reason for us to specufate whether the

Legislature eliminated the provision that would have authorized

such actions because it concluded that the Department of Health's

broad regulatory authority over hospitals would be sufficient to

assure compliance with the Act or whether this change was simply

a prerequisite to securing the votes needed to pass legislation that

had failed of enactment in three prior legislative sessions.

[Id., at292-293]

Tierra’s effort to bootstrap its analysis on such a flimsy reed should carry no weight in

this court. The plain meaning of the liability provision, and the recognition by the Legislature
and the Supreme Court that a knowing purchaser of contaminated property is a person “in any

way responsible” for hazardous substances discharged at the property, leave no doubt as to

Tierra’s Hability in this matter for all of Plaintiffs’ cleanup and removal costs.
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POINT III

TIERRA’S RECITATION OF “30 YEARS OF CONSISTENT NEW
JERSEY COURT RULINGS” MISCONSTRUES THE GUIDANCE OF
THE NEW JERSEY SUPREME COURT IN MARSH .

There is little doubt that the efforts of the State of New Jersey to address its historic
industrial pollution has been an evolving challenge, evidenced by the simple fact that the Spill
Act has been amended some 40 times since its original enactment in 1976. The significant
expansion of the potential class of persons who could become liable for cleanup and removal
costs in 1979 to persons in any way responsible for any hazardous substances, and the
Legislature’s decision not to provide a definition for that term, has led to numerous cases
attempting to define its parameters. Tierra claims that the prevailing rule established first in
Ventron, and subsequently followed, is that a discharge must occur during a party’s ownership in
order to find that party liable for the discharge. Tierra Brief, p. 11. The Plaintiffs agree that
ownership during the time of discharge is one basis for imposing Spill Act liability, but the Spill
Act also imposes liability on those “in any way responsible” for the hazardous substance, not just
the discharge. The breadth and extent of that liability is yet to be fully delineated.

Marsh, supra, is the first Supreme Court case after the 1993 cnactment of S-1070 to
consider the issue of whether a person with knowledge of pre-existing contamination is liable
under the Spill Act for cleanup and removal costs associated with the hazardous substances on a
site. The 1993 amendment to the Spill Act, ignored by Tieira, was a component of this effort to
remediate New Jersey, encourage redevelopment, and to have the cost shifted from the public to

the industries and property owners associated with the contamination.
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In this context, the Marsh Court recognized that the reach of “in any way responsible,”
informed by the Legislature’s express declaration of ownership liability within the broad
definition of “in any way responsible,” includes knowing acquisition of contaminated property. .
If the White Oak court had an opporfunity to consider the 2001 amendment in the same mannet
as. it viewed the carlier amendments for post-1993 acquisitions, a different result would have

been expected, just as the federal district court in Interfaith Cmty. Org, v. Honeywell Int'l, Inc.,

215 F. Supp. 2d 482 (D.N.J. 2002), which had relied on White Oak in granting summaty

judgment to a pre-S-1070 landowner who had not conducted environmental due diligence,

reconsidered its ruling once the 2001 Amendment was brought to its attention, Interfaith Cmty.

Org. v. Honeywell Int’l Inc., 204 F.Supp. 2d 804, 815 (D.N.J. 2002), rev’d by, Interfaith Cmty.

Org.. supra, 215 F. Supp.2d at 508. This may also have altered the course of the cases cited by

Tierta in its opposition brief that followed White Oak.
Furthermore, many of the cases cited by Tierra are inapposite to the issue before this
court - the liability of a current owner who knowingly acquired a previously contaminated

property. Department of Environmental Protection v. Dimant, 418 N.J. Super. 530 (App. Div.

2011). involved the liability not of a current owner but of its tenant dry cleaner - the ownet had

already settled the third-party claim brought by the tenant. In Tree Realty v. Dep't of Treasury,
205 N.J. Super. 346 (App. Div. 1985), relied upon by Arky’s, supta, - another pre-S1070 opinion
- the current owner paid for the cleanup of its tenant’s discharges and was seeking
reimbursement from the Spill Fund. Id. at 347. Since the discharges occutred during its
ownership, denial of the claim was affirmed by the couit. Id. at 348. The court in Arky’s
focused on the absence of evidence of discharges during the period of ownership as the basis for

dismissing claims against the individual owners of the property during a limited time frame.
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Arky’s, supra, 224 N.J. Super. at 207-208. The Atlantic City Municipal Utilities Authotity v.

Hunt decision was addressing the timing of discharges to determine whether the Spill Fund could
pay for damages caused by pre-Spill Act discharges, an issue that was also the focus of S.

Orange Vill. v. Hunt, 210 N.J. Super. 407 (App. Div. 1986), cited therein. Atlantic City

Municipal Utilities Authority v. Hunt, supra, 210 N.J. Super. at 78. In Northern Int'l Remail &

Express Co. v. Robbins, 2010 N.J. Super. Unpub. LEXIS 2023 (App. Div. 2010), the subsequent

property owner sued the seller and prior tenant for costs of remediation which it had incurred,
and the court, relying upon White Oak, declined to hold a prior owner liable under the Spill Act
because there was no evidence of discharges during the period of that person’s ownership.

Northern International, 2010 N.J. Super. Unpub. LEXIS 2023 at *14. Finally, Housing

Authority of City of New Brunswick v. Suydam Investors, L.L.C., 355 N.J. Supet. 530 (App.

Div. 2002), was a condemnation case considering the impact of contamination on valuation. The
court specifically noted that the trial of a condemnation action does not require a determination
of liability for the contamination, the sole issue being market vatue. Id. at 550-51.

Tierta’s claim of 30 years of consistent court rulings is undermined by its extremely
nartow focus on cases examining only discharge liability, and its refusal to acknowledge the

significance of Marsh, the one post-S-1070 Supreme Court ruling that discusses the issue

pending before this court. Inapposite decisions and contrary rulings that predated Marsh, and

subsequent cases that rely upon those decisions, must surrender to the unified voice of the
Legislature and the Supreme Court. The judicial and legislative branches have determined that a
person who knowingly purchases a contaminated property is a person “in any way responsible

for any hazardous substance” originating at the property, and is therefore liable for all costs
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associated with the cleanup and removal of those substances, no matter when they were

discharged or where they may have migrated, including the Passaic River.

CONCLUSION

There are no factual issues in dispute with respect to Plaintiffs* pending motion. Tierra
admits that it purchased the Lister Site in 1986 from the Diamond Shamrock Chemicals
Corporation, with knowledge that some hazardous substances were present on the property, that
the Diamond Shamrock plant was a source of dioxin contamination of the Newark area, and
that the State had already asserted that alleged discharges of certain hazardous substances had
occutred in the past at the Lister Site and that some previously discharged substances had
subsequently migrated and/or were threatening to migrate off-site. This knowledge precludes
Tierra from asserting the statutory innocent purchaser defense that would otherwise be available
to pre-1993 purchasers of contaminated property. Without this defense, Tietta is a person “in
any way responsible for any hazardous substance” originating at the Lister Site and therefore
Hable under the Spill Act for all of Plaintiffs’ cleanup and removal costs,

Plaintiffs respectfully request that this court grant their motion for partial summary
judgment, and enter a liability judgment against Tierra for all past and future cleanup and
removal costs associated with the discharges of hazardous substances that originated at the Lister
Site, with damages to be determined in a Track 8 trial pursuant to the Trial Plan set forth in Case

Management Order XVIIL

23




Respectfully submitted,

MARC-PHILIP FERZAN
ACTING ATTORNEY -GENERAL
OF NEW JERSEY

Attorney for the Plaintiffs

S8t e O

JoHn I, Dickinson,Jr.—
Dgputy Attorney General

Dated: July 1, 2011
Of Counsel:

JACKSON, GILMOUR & DOBBS, PC
3900 Essex Lane, Suite 700
Houston, Texas 77027

GORDON & GORDON, PC
505 Morris Avenue
Springfield, New Jersey 07081




APPENDIX A




Page 1

® . . ®
LexisNexis

LexisNexis (TM) Now Jersey Annotated Statutes

##* THIS SECTION IS CURRENT THROUGH NEW JERSEY 214TH LEGISLATURE ***
2ND ANNUAL SESSION (P.L. 2011 CHAPTER 77 AND JR 6)
STATE CONSTITUTION CURRENT THROUGH THE NOVEMBER, 2010 ELECTION
ANNOTATIONS CURRENT THROUGH JUNE 21, 2011.

TITLE 58. WATERS AND WATER SUPPLY
CHAPTER 10, WATER POLLUTION
ARTICLE 6A. DISCHARGE INTO WATERS

GO TO THE NEW JERSEY ANNOTATED STATUTES ARCHIVE DIRECTORY
N.J. Stat. § 58:10-23.11g (2011)

§ 58:10-23,11g. Liability for cleanup and removal costs

a. The fund shall be strictly liable, without regard to fault, for all cleanup and removal costs and for alt direct and
indirect damages no matter by whom sustained, including but not limited to:

(1) The cost of restoring, repairing, or replacing any real or personal property damaged or destroyed by a discharge,
any income lost from the time such property is damaged to the time such property is restored, repaired or replaced, and
any reduction in value of such property caused by such discharge by comparison with its value prior thereto;

{2) The cost of restoration and replacement, where possible, of any natural resource damaged or destroyed by a
discharge;

(3) Loss of income or impairment of earning capacity due to damage to real or personal property, including natural
resources destroyed or damaged by a discharge; provided that such loss or impairment exceeds 10% of the amount
which claimant derives, based upon income or business records, exclusive of other sources of income, from activities
related to the particular real or personal property or natural resources damaged or destroyed by such discharge during
the week, month or year for which the claim is filed;

(4) Loss of tax revenue by the State or local goveriunents for a perlod of one year due to damage to real or personal
property proximately resulting from a discharge;

(5) Interest on loans obtained or other obligations incurred by a claimant for the purpose of ameliorating the ad-
verse effects of a discharge pending the payment of a claim in full as provided by this act.

b. The damages which may be recovered by the fund, without regard to fauit, subject to the defenses enumerated in
subsection d. of this section against the owner or operator of a major facility or vessel, shall not exceed $ 50,000,000.00
for each major facility or $ 1,200 per gross ton for each vessel, except that such maximum limitation shall not apply and
the owner or operator shall be liable, jointly and severally, for the full amount of such damages if it can be shown that
such discharge was the result of (1) gross negligence or willful misconduct, within the knowledge and privity of the
owner, operator or person in charge, or (2) a gross or willful violation of applicable safety, construction or operating
standards or regulations. Damages which may be recovered from, or by, any other persen shall be limited to those au-
thorized by common or statutory law.

¢. (1) Except as provided in section 2 of P.L.2005, ¢.43 (C.58:10-23.11g12), any person who has discharged a ha-
zardous substance, or is in any way responsible for any hazardous substance, shall be strictly liable, jointly and several-




Page 2
N.J. Stat. § 58:10-23.11g

ly, without regard to fault, for all cleanup and removal costs no matter by whom incurred. Such person shali also be
strictly liable, jointly and severally, without regard to fault, for all cleanup and removal costs incurred by the department
or a local unit pursuant to subsection b, of section 7 of P.L.1976, c.141 (C.58:10-23.11f).

(2) In addition to the persons liablo pursuant to this subsection, in the case of a discharge of a hazardous substance
from a vessel into the waters of the State, the owner or operator of a refinery, storage, transfer, or pipeline facility to
which the vessel was en route to deliver the hazardous substance who, by contract, agreement, or otherwise, was sche-
duled to assume ownership of the discharged hazardous substance, and any other person who was so scheduled to as-
sume ownership of the discharged hazardous substance, shall be strictly liable, jointly and severally, without regard to
fault, for all cleanup and removal costs if the owner or operator of the vessel did not have the evidence of financial re-
sponsibility required pursuant to section 2 of P.L.1991, ¢.58 (C.58:10-23.11g2).

Where a person is liable for cleanup and removal costs as provided in this paragraph, any expenditures made by the
administrator for that cleanup and removal shall constitute a debt of that person to the fund. The debt shall constitute a
Jien on all property owned by that person when a notice of lien identifying the nature of the discharge and the amount of
the cleanup, removal and related costs expended from the fund is duly filed with the clerk of the Supetior Court. The
clerk shall promptly enter upon the civil judgment or order docket the name and address of the liable person and the
amount of the lien as set forth in the notice of lien. Upon entry by the clerk, the lien, to the amount committed by the
administrator for cleanup and removal, shall attach to the revenues and all real and personal property of the liable per-
son, whether or not that person is insolvent.

For the purpose of determining priority of this lien over all other claims or liens which are or have been filed
against the property of an owner or operator of refinery, storage, transfer, or pipeline facility, the lien on the facility to
which the discharged hazardous substance was en route shall have priority over all other claims or liens which are or
have been filed against the property. The notice of lien filed pursuant to this paragraph which affects any property of a
person liable pursuant to this paragraph other than the property of an owner or operator of a refinery, storage, transfer,
or pipeline facility to which the discharged hazardous substance was en route, shall have priority from the day of the
filing of the notice of the lien over all claims and liens filed against the property, but shall not affect any valid lien,
right, or interest in the property filed in accordance with established procedure prior to the filing of a notice of lien pur-
suant to this paragraph,

To the extent that a person liable pursuant to this paragraph is not otherwise liable pursuant to paragraph (1) of this
subsection, or under any other provision of law or under common faw, that person may bring an action for indemnifica-
tion for costs paid pursuant to this paragraph against any other person who is strictly liable pursuant to paragraph (1) of
this subsection.

Nothing in this paragtaph shall be construed to extend or negate the right of any person to bring an action for con-
tribution that may exist under P.L.1976, ¢.141, or any other act or under common law.

(3) In addition to the persons liable pursuant to this subsection, any person who owns real property acquired on or
after September 14, 1993 on which there has been a discharge prior to the person's acquisition of that property and who
knew or should have known that a hazardous substance had been discharged at the real property, shall be strictly liable,
jointly and severally, without regard to faulf, for all cleanup and removal costs no matter by whom incurred, Such per-
son shall also be strictly liable, jointly and severally, without regard to fault, for alf cleanup and removal costs incurred
by the department or a local unit pursuant to subsection b. of section 7 of P.L.1976, ¢,141 (C.58:10-23.11f). Nothing in
this paragraph shall be construed to alter liability of any person who acquired real property prior to September 14, 1993.

d. (1) In addition to those defenses provided in this subsection, an act or omission caused solely by war, sabotage,
or God, or a combination thereof, shail be the only defenses which may be raised by any owner or operator of a major
facility or vessel responsible for a discharge in any action arising under the provisions of this act.

(2) A person, including an owner or operator of a major facility, who owns real property acquired on or after Sep-
tember 14, 1993 on which there has been a discharge, shall not be liable for cleanup and removal costs or for any other
damages to the State or to any other person for the discharged hazardous substance pursuant to subsection ¢. of this sec-
tion or pursuant to ¢ivil common law, if that person can establish by a preponderance of the evidence that subparagraphs
(a) through (d) apply, or if applicable, subparagraphs (2) through () apply:

(a) the person acquired the real property after the discharge of that hazardous substance at the real property;
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(b) (i) at the time the person acquired the real property, the person did not know and had no reason to know that any
hazardous substance had been discharged at the real property, or (i) the person acquired the real property by devise or
succession, except that any other funds or property received by that person from the deceased real propeity owner who
discharged a hazardous substance or was in any way responsible for a hazardous substance, shall be made available to
satisfy the requirements of P.L.1976, c.141, or (jii} the person complies with the provisions of subparagraph (¢) of para-
graph (2) of this subsection;

(c) the person did not discharge the hazardous substance, is not in any way responsible for the hazardous substance,
and is not a corporate successor to the discharger or to any person in any way responsible for the hazardous substance ot
to anyone liable for cleanup and removal costs pursuant to this section;

(d) the person gave notice of the discharge to the department upen actual discovery of that discharge.

To establish that a person had no reason to know that any hazardous substance had been discharged for the purpos-
es of this paragraph (2), the person must have undertaken, at the time of acquisition, all appropriate inquiry into the pre-
vious ownership and uses of the property. For the purposes of this paragraph (2), ali appropriate inquiry shall mean the
performance of a preliminary assessment, and site investigation, if the preliminary assessment indicates that a site in-
vestigation is necessary, as defined in section 23 of P.L.1993, ¢.139 (C.58:10B-1}, and performed in accordance with
rules and regulations promulgated by the department defining these terms.

Nothing in this paragraph (2) shall be construed to alter liability of any person who acquired real property prior to
September 14, 1993; and

(€) For the purposes of this subparagraph the person must have (i) acquired the property subsequent to a hazardous
substance being discharged on the site and which discharge was discovered at the time of acquisition as a result of the
appropriate inquiry, as defined in this paragraph (2), (ii) performed, following the effective date of P.L.1997, ¢.278, a
remediation of the site or discharge consistent with the provisions of section 35 of P.L.1993, ¢.139 (C.58:10B-12), or,
relied upon a valid final remediation document for a remediation performed pricr to acquisition, or obtained approval of
a remedial action workplan by the department after the effective date of P.L.1997, ¢.278 and continued to comply with
the conditions of that workplan, and (iii) established and maintained all engineering and institutional controls as may be
required pursuant to sections 35 and 36 of P.1..1993, ¢.139. A person who complies with the provisions of this subpara-
graph by actually performing a remediation of the site or discharge as set forth in (if) above shall be issued, upon appli-
cation, a no further action letter by the department or a response action outcome by a licensed site remediation profes-
sional, as applicable. A person who complies with the provisions of this subparagraph either by receipt of a final re-
mediation document following the effective date of P.1.1997, ¢.278, or by relying on a proviously issued final remedia-
tion document shall not be liable for any further remediation including any changes in a remediation standard or for the
subsequent discovery of a hazardous substance, at the site, or emanating from the site, if the remediation was for the
entire site, and the hazardous substance was discharged prior to the person acquiring the property. Notwithstanding any
other provisions of this subparagraph, a person who complies with the provisions of this subparagraph only by virtue of
the existence of a previously issued final remediation document shall receive no liability protections for any discharge
which oceurred during the time period between the issuance of the final remediation document and the property acquisi-
tion, Compliance with the provisions of this subparagraph () shall not relieve any person of any liability for a discharge
that is off the site of the property covered by the final remediation document, for a discharge that occurs at that property
after the person acquires the property, for any actions that person negligently takes that aggravates or contributes to a
discharge of a hazardous substance, for failure to comply in the future with laws and regulations, or if that person fails
to maintain the institutional or engineering controls on the property or to otherwise comply with the provisions of the
final remediation documsnt,

(3) Notwithstanding the provisions of paragraph (2) of this subsection to the contrary, if a person who owns real
property obtains actual knowledge of a discharge of a hazardous substance at the real property during the period of that
person's ownership and subsequently transfers ownership of the property to another person without disclosing that
knowledge, the transferor shall be strictly liable for the cleanup and removal costs of the discharge and no defense under
this subsection shall be available to that person,

(4) Any federal, State, or local governmental entity which acquires ownership of real propeity through bankruptcy,
tax delinquency, abandonment, escheat, eminent domain, condemnation or any circumstance in which the governmental
entity involuntarily acquires title by virtue of its function as sovereign, or where the governmental entity acquires the
property by any means for the purpose of promoting the redevelopment of that property, shall not be liable, pursuant to
subsection ¢. of this section or pursuant to common law, to the State or to any other person for any discharge which oc-
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curred or began prior to that ownership. This paragraph shall not provide any Hability protection to any federal, State or
local governmental entity which has caused or contributed to the discharge of a hazardous substance. This paragraph
shall not provide any liability protection to any federal, State, or local government entity that acquires ownership of reai
property by condemnation or eminent domain where the real property is being remediated in a timely manner at the time
of the condemnation or eminent domain action.

(5) A person, including an owner or operator of a major facility, who owns real property acquired prior to Septem-
ber 14, 1993 on which there has been a discharge, shall not be liable for cleanup and removal costs or for any other
damages to the State or to any other person for the discharged hazardous substance pursuant to subsection ¢. of this sec-
tion or pursuant to civil common law, if that person can establish by a preponderance of the evidence that subparagraphs
(a) through (d) apply:

(a) the person acquired the real property after the discharge of that hazardous substance at the real property;

(b) (i) at the time the person acquired the real property, the person did not know and had no reason to know that any
hazardous substance had been discharged at the real property, or (i) the person acquired the real property by devise or
succession, except that any other funds or property received by that person from the deceased real property owner who
discharged a hazardous substance or was in any way responsible for a hazardous substance, shall be made available to
satisfy the requirements of P.L.1976, c.141;

(c) the person did not discharge the hazardous substance, is not in any way responsible for the hazardous substance,
and is not a corporate successor to the discharger or to any person in any way responsible for the hazardous substance or
to anyone liable for cleanup and removal costs pursuant to this section;

(d) the person gave notice of the discharge to the department upon actual discovery of that discharge.

To establish that a person had no reason to know that any hazardous substance had been discharged for the purpos-
es of this paragraph (5), the person must have undertaken, at the time of acquisition, all appropriate inguiry on the pre-
vious ownership and uses of the property based upon generally accepted good and customary standards.

Nothing in this paragraph (5) shall be construed to alter liability of any person who acquired real property on or af-
ter September 14, 1993.

6. Neither the fund nor the Sanitary Landfili Contingency Fund established pursuant to P.1.1981, ¢.306
(C.13:1E-100 ¢t seq.) shall be liable for any damages incurred by any person who is relieved from liability pursuant to
subsection d. or £, of this section for a remediation that involves the usc of engineering controls but the fund and the
Sanitary Landfill Contingency Fund shall be liable for any remediation that involves only the use of institutional con-
trols if after a valid final remediation document has been issued the department orders additional remediation except
that the fund and the Sanitary Landfill Contingency Fund shall not be liable for any additional remediation that is re-
quired to remove an institutional control.

f. Notwithstanding any other provision of this section, a person, who owns real property acquired on or after the ef-
fective date of P.L.1997, ¢.278 (C.58: 10B-1.1 ct al.), shall not be liable for any cleanup and removal costs or damages,
under this section or pursuant to any other statutory or civil common law, to any person, other than the State and the
federal government, harmed by any hazardous substance discharged on that property prior to acquisition, and any mi-
gration off that property related to that discharge, provided all the conditions of this subsection are met:

(1) the person acquired the real property after the discharge of that hazardous substance at the real propeity;

(2) the person did not discharge the hazardous substance, is not in any way responsible for the hazardous substance,
and is not a corporate successor to the discharger or to any person in any way responsible for the hazardous substance or
to anyone liable for a discharge pursuant to this section;

(3) the person gave notice of the discharge to the department upon actual discovery of that discharge;

(4) (a) within 30 days afier acquisition of the property, the person commenced a remediation of the discharge, in-
cluding any migration, pursuant to a department oversight document executed prior to acquisition, or (b) for property
acquired after the date of enactment of P.1..2009, ¢.60 (C.58:10C-1 et al)), the person provides written notice of the ac-
quisition to the department prior to or on the date of acquisition and the person remediates the property pursuant to the
provisions of section 30 of P.L.2009, ¢.60 (C. 58:10B-1.3), and (c) the department is satisfied that remnediation was com-
pleted in a timely and appropriate fashion; and
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(5) Within ten days after acquisition of the property, or within 30 days after the expiration of the period or periods
allowed for the right of redemption pursuant to tax foreclosure law, the person agrees in writing to provide access to the
State for remediation and related activities, as determined by the State.

The provisions of this subsection shall not relieve any person of any liability:
(1) for a discharge that occurs at that property after the person acquired the property;

(2) for any actions that person negligently takes that aggravates or contributes to the harm inflicted upon any per-
son;

(3) if that person fails to maintain the institutional or engineering controls on the property or to otherwise comply
with the provisions of a final remediation document or a remedial action workplan and a person is harmed thereby;

(4) for any liability to clean up and remove, pursuant to the department's regulations and directions, any hazardous
substances that may have been discharged on the propeity or that may have migrated therefrom; and

(5) for that person's failure to comply in the future with faws and regulations.

g, Nothing in the amendatory provisions to fhis section adopted pursuant to P.L.1997, ¢.278 shall be construed to
remove any defense to liability that a person may have had pursuant to subsection e. of this section that existed prior to
the effective date of P.L.1997, ¢.278.

h. Nothing in this section shall limit the tequirements of any person to comply with P.L.1983, ¢.330 (C.13: 1K-6et
al.).

HISTORY: L. 1976, ¢. 141, § 8; amended 1979, ¢. 346, § 5; 1991, ¢. 58, § I; 1991,¢. 85, §4; 1993, c. 139, § 44;
1996, c. 62, § 56; 1997, c. 278, § 20, eff. Jan. 6, 1998; 2001, c. 154, § 2, eff. July 13, 2001; 2003, c. 224, § 1, off.
Jan.9,2004; 2005, ¢. 43, § 1, eff. Mar. 21, 2005; 2005, ¢. 238, § 1, off. Feb. 28, 2006; 2009, c. 60, § 38, eff. Nov. 3,
2009,

NOTES:
Amendment Note:

2009 amendment, by Chapter 60, in d.(2)(e), substituted "final remediation document" for "no further action letter
from the department" in the first sentence, added "or a response action outcome by a licensed site remediation profes-
sional, as applicable™ to the second sentence, and substituted "final remediation document” for "no further action letter
from the department” in the third sentence following "receipt of a" and for "no further action letter” throughout the rest
of d.(2)(e); in e., substituted "final remediation document” for "no further action letter”; in £, in the first subdivision (4),
inserted "or (b) for property acquired afier the date of enactment of P.L.2009, ¢.60 (C.38:10C-1 etal.), the person pro-
vides written notice of the acquisition to the department prior to or on the date of acquisition and the person remediates
the property pursuant to the provisions of section 30 of P.L.2009, ¢.60 (C.58:108-1.3)", and designated former provi-
sions as (a) and (¢); and in subdivision (3) of the last paragraph of f., substituted "final remediation document” for "no
further action lstter.”

OLS Corrections:

Pursuant to R.S.7:3-1, the Office of Legislative Services, through its Legislative Counsel and with the concurrence
of the Attorney General, corrected technical errors in L. 2009, c. 60, § 38.

Effective Dates:

Section 2 of L. 2005, ¢. 238 provides: "This act shall take effect 120 days after enactment.” Chapter 238, L. 2005,
was approved on October 31, 2003,

Section 56 of L. 2009, c. 60 provides: "Sections 1 through 32 and section 50 of this act shall take effect immediate-
ly, and the remainder of this act shall take effect 180 days after the date of enactment." Chapter 60, L. 2009, was ap-
proved on May 7, 2009,

LexisNexis (R) Notes:
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ASSEMBLY POLICY AND RULES COMMITTEE
STATEMENT TO
SENATE COMMITTEE SUBSTITUTE FOR

SENATE, No, 1070

with committes amendments

STATE OF NEW JERSEY
DATED: JUNE 3, 1003

The Assembly Policy and Rules Committee favorably reports the
Senate Committea Substitute for Senate Bill No. 1070 with
committee amendments,

The Senate Committes Substitute for Senate Btll No. 1070
revises the "Environmental Gleanup Responsibility Act," P.L. 1883,
,330 (C13:1K=8 et seq.) (ECRA), provides financial assistence to
certain private parties wha are unable to afford the cleanup of
contaminated property and to local govemments for the cleanup of
contamiinated property. The substitute also directs the Department
of Environmenta! Protection snd Energy (DEPE) to adopt
remediation standards for contaminated sites.

The primary objective of the substitute, as amended by the
committee, is to reform the site remediatlon process in order to
promote faster cleanups of contaminated property while at the
same time fucthering the State's economic well-heing and
development by improving the State's business g:limate; To achieve
these objectives, the amended version of the substitute is. designed
to eliminate, to the greatest extent possible; the unnecessary
time-consuming procedures and bewildering maze of regulations
that ereated much uncertainty and unpredictability for the business
community under the curcent ECRA program by‘(’i) streamlining the
remediation process and procedures for owners or operators of
industrial establishments; (2) easing the fifancial burden by
providing financial assistance to eligible pasties; and (3) establishing
administrative predictability by codifying summary procedures and
providing specific lagislative direction to the departinent.

REMEDIATION AND THE REMEDIATION PROCESS

Seotions 1 through 22 of the substitute gmend and supplement
the "Environmental Cleanup Responsibility Act,” p.L. 1983, 6.330
(C.13:1K-8 ot seq.).

In section 1, the short title of the act is changed from the
+Environmental Cleanup Responsibllity Aot” to the "Industrial Site
Recovary Act” (ISRA), Although the title of tha act is changad, the
basic purpose of the law remains intact; any busitiess within certain
Standard Industrlal Classification Code numbers that generates,
uses, transports, manufactures, refines, treats, gtorét, handles, or
disposes of hazardous substances or hezarcdous wostes Is subject to
ISRA requicements upon u closing of operatioris or a transfer of
ownership or operations,




Section 2 smends the Legislative findings and declarations to
fully affirm the Legistature's Intent to protect the public health,
safaty and environment of the State, whilla at the same time
eliminating eny unnecessary financiél burden of remediating
contaminated sites; that these objectives can be achleved hy
streamlining the regulatory process by establishing summary
administrative proceduces for industrlal establishments that have
previously undergone an enviconmental review, and by reducing
oversight of those industrial establishments whera less extensive
ragulatory review can assure the same degree of protection to the
publie health, safety and environment; and that the new procedures
established by this substitute are designed to guard against
redundancy from the regulatory process and to minimize
govemmental involvement in certain business transaations,

Section 3 revisos the definition section of the law. New terms
ara incorporated to reflect the stages of the remediation process
under ISRA. The new terms include "preliminary assessment,” "site
investigation,” "remedial investigation,” “remedial action,” and
"remedial action workplan," Although these terms are used in
federal remediation law, the substitute is clear that the
requirements for aach phase of an ISRA remediation are not to be
identical to federal taw, To add more specificity and clarity about
the transactions which trigger ISRA requirements, the substitute
replaces the existing "closing, terminating, or transferring
operations” term with {wo new ones: “closing operations” and
“tranisferring ownership and operations.”

Several new exclusions are set forth in section 3, most notably.
the trarisfer of real property pursuant to the "Eminent Domain Act
of 1971, P.L. 1971, c.361 (C.20:3-1 st seq). Many of the
trangactions specifically excluded under the substitnte were already
listad as excluded ones under the DEPE's regulations, They have
been incotporated in the substituta to provide clarity and certainty
for the regulated community. In line with “that objective, it is
important fo recognize that the new definition of “indirect awner”
is not intended to require the remediation of e&n industriel
establishment by a bank that holds a moxtgage or other security
interest in the industrial establishment, simply because that benk
merged or consolidated with another entity,

Substantive _committee amendments to  Section 3 The
committee adoptad several clarifying emendmaents to section 3.

1, "Closing oparations” The committes amended the definition
of "closing operatlons" to provide some specificity ta the five year
time frame to be used for determining whether an establishment
had experfenced a 90 percent reductlon in the valus of its total
produst output by adding "as massured on a constait, annual
date-specific besis," The choice of the date Is to be up to the
ovmer or operator, hut it must be constant throughout the five year
period

The committea also amended the definitlon to authorize the
dapartment to approve a waiver from the cessation of operations
parageaph if an ownaer or operator appHed for one and evidanced a
good faith offort to maintain and expand product output, the
number of employees, or oparations,
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Finally, the committes included the termination of a lease,
unless thera is no disruptlon In operations, as an event genstituting
a oloalng. As dellvared to the committes, the tarmination of a
lesaa was included under a transferring of ownership or aperations.

2. “Clionga In ownership doas ot include” The committen
amendad this definition to clarify and limit lender Hability. Under
these amendments, a lender is not iable for any execution,
delivery, filing or recording of eny mortgage, security interest,
collateral assignment or other lien on reai or personal property, or
for any transfer of porsongl property under a valid security
agreement, collateral assignment or lien, including seizure or
replovin for the purpose of implementing the seoured party's rights
if the personal property is collateral,

3, "Negative decleration” The committee amended this
definition to include any "other person assuming responsibility for
the remediation under paragraph (3) of subsection b. of section 4 of
P,L. 1983, 0,330 {C.13:1K-8}. As delivered to the committee, the
substituta provided that only the owner or operator could submit a
negative declaration to the department.

4. "Preliminocy assessmaont” The committes svbstituted
"latent" for "potential.” In addition, the committee spectfied that,
in general, the historic Information subject to evaluation is from
1900 to the present. However, the amendment does permit the
department to require additional information reloting to ownership
and use of a site prior to 1300 if such information is available
through ditigent inquiry of public records.

Section 4 of the Uil revises the ISRA process. An owner or
operator who closes operations or transfers ownership or operations
is required to provide notice to tha department. In the case of a
closing, the notice is to be given no mora than five days after the
closing, or the public releass of the decision to close, whichever
comes first, In the case of a teansfer of ownership or oparations,
the notice Is to be given within five days of the agreement to
transfer. Upon the closing or prior to the transfer, as tho cose may
be, the approval ef a negative declaration, remedial action
workplan or remediation agreement and the establishment of a
remediation funding source is required.

The owner or operator of the Industrial establishment is required
to remediate the site, For all remediations, the preliminary
assessment, slte investigation, and remedial investigation may be
performed without the prlor approval of each phase of the
remediation by the deparlment. However, a remedial action
workplan that invalves the remediation of surface water or
groundwater must ba approved by the department prior to its
implementstion.

Tha amended verslon of the bill authorizes an owner or operator
to implement a remadial sction workplan for a soil remediation
without waiting for the depestment’s epproval of that workplan if
the remedial action can be complated within five years of its
gommencoment and if the soil remediation meets the established
minimum  residentiel or nonresidentlal use soil remediation
gtandards. In determining whether to use nonresidential use soll
remediation standards, the owner or operator {s to ba guided by slx




oriterla got forth in subseation i, of egotion 4 of the substitute, Any
owner or oparator proposing to Implemant a remedial action which
cannot bo complated within five year- of its commencement of
which does not meet the eatsbliched minimum realdential or
nonresidential standards must recelve department approval befors
implementing that remadinl actlon.

If the results of eny phose of a romediation have not been
submlitted to the department, all documsnis must be submitted at
the complation of the remediation for the depariment’s raviaw and
approval. If remediation activities were not In compliance with the
applicable rules and regulations, if all necessary documents were
not submitted or were deficlent arv Inaccurate, or if discharged
hazardous substances or hazardous wastes remain at the site or
have migrated offsite in violation of the applicable cleanup
standards, the department may order additional remediation.

Subsection e, of geotion 4 authorizes én owner or operator to
enter into a remediation ogreement with the department if the
transfer of ewnership or oparations is to occur prior to the approval
or & remedial action workplan of a negative declaration, The 1983
law did not provide for a transaction to progeed while a lengthy
remediation occurzed, To sddress such situations, the department
used administeative consent orders to altow transfers to proceed If
the remedial action workplan could not be developed before the
tronsfor took place, In the substitute, the remediation agreement
replaces the administrativa consent order.

Substentive committee amendments to section 44

1, The committee adopted an amendment to paragraph (2) of
subsetion b. to authorize owners or operators to transmit certain
documents relating to an executed sole, transfer or option by
ovemlght delivery or personal gervice, In addition to certified mail.

2, The committes adopted amendments to subsections h,, 1, and
j. to clarcify the authority of owners and operators to implement
certain soll remediation actlons without prior departmental
gpproval, An owmer of opetator's decision to use nonresidential
sather thon residential stendards Is to he based upon six criteria.
‘The depactment is to promulgate regulations within 18 months of
ihe effective date of the substitute’'s enactment. In the interim,
the criteria are to be used by owners or oporators in making their
determinations, During this intecim period, the department is to
impose reasonable standards end requirements upon owners and
operators deciding to use nonresidential use soil stendards, The
amendments specify that the department may not impose any
requicement under criterlon (6) that would require an owner or
operator to implement a residentlal use soll remediation standard
unless the cost difference between jmplementing the residential
standard and nonresidentlal standard s a de minimis amount. Far
that purpose, the commitiee determined that de minimis mesns a
cost difference not axceeding 10 percent of tha cost of

implementing the nonresidentiel stendard, The amendments also

specify that ot any time after the effeative date of the bill, an
owner or operaior miny regquest the department to provide a
datermination o8 to whather a proposed remedial actlon is
consistent with the six critarla, The department is to provide its
determination within 30 calendar days.

Aba b e ———




Saction 8 of the substitute requires the department to raview
and approve, Bpprovo with conditlons, or disapprove g.submission of
a phase of the remadiation within tha raview scheduies eatablished
pursuant to seatlon 2 of P.L. 1891, 0,423 {C.13:1D-108).

Seatlon © of the substituto astoblishes a de minimis quantlty
exemption to ISRA by authorizing the owmer or oparator of an
industrial establishmant, upon wiltten notias to the dapartment, to
tpansfer ownership or operations or gloge operations without
complying with the provisions of ISRA. As received by the
committes, the substitute provided an owner or operator did not
have to comply with the provisions of ISRA if the total quantity of
hazardous substances and hazardous wastes did not gxceed 66
gallans or 500 pounds at any one time during the owner or
operator's period of ownership or operations.

Substantive committes amendments to section 8:

1. The Committee amended saction 9 to expand the de minimis

quantity exemption by adding s specific réferance to hydraulic and
lubrigating oil, Urider the amendment, siy owner or operator who
did not have, in the aggregate, mora than 220 gallons of hydraulic
or lubricating oil at any ona time during his period of ownership or
operﬁ{i'oh-,‘qould transfer ownership or operatlons or close operations
withigut complying with the provisions of ISRA.

Section 11 of the substitute requires the department to approve
a deferrdl of the preparation, approval and implementation of a
remadial action workplan for the industrial éstablishment if it
would be subject to substantially the same use by the transferee.
To-qualify. for a deferral. the transferor would be required to
perform’ the Investigatory stages of the reriediation, submit a cost
estimate, and a certification that the tronsferee has the financiel
ability to perform the remediation,

‘ibstantive committee amendments ta section 31t

1. Tho committee deleted language from subsection b, which it
constdered redundant and unnecessary.

2. The committee added language to the sectlon to clarify the
phrase "gubstentially the same use," Under the amendment, any
industrial establishment which retains the same three digit Group
Nuinber, as designated in the Standard Industrial Classifications
Manusl prepared by the federal Office of Management snd Budgat
in the Executive Office of the President of the United States, would
meet the qualification as one subject to vgubstantially the same
gse.” The committee amendment also permits applicants to
petition the department for a finding that an industrial
establishment is subject to agubstantially the same usa" based upon
ita retention of the same two digit Major Group Nimber.

Sactlon 12 would remove the depactment’s authority to void a
transaction, A tronsferee’s guthority to void & transaation would
o limited to when the transferor fails to perform a remediation.
Tha transferor is given an opportunity to correct the violation prior
to a transaatlon being voided.

Seations 13 through 18 eatablish new summary procedures for
compliance, These saations will graatly privatize and simplify the
ISRA proaess for the appllcant where a site, or a part of a site, has
praviousty undergona a remediation.
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Section 13 iifta tha.requipement'tn'obtaln:appmval of a remedial
aotion workplan, @ negative declaration, or & remediaticn
agreament upon the closing; or _prl(_'a_s;;to'thwtrartﬂfar. of an -industrial
ostablishmant that has previously:undergone a full site remediation
upon the certification of the owfie of operator that there hias been
no dischorge subsequent to ‘thé last remediation, or that any
subgequent discharge was remediated in accordance with the
department's prooedures,

Substantive committeo amendment to seetion 13:

1. The committes amended the section to include remediations
undertaken pursuant to the federal "Resource Consarvation and
Recovery Act,” 42 U.S.C. §8001 ot seq, or the "Comprehensive
Environmental Response, Compensation, and Liability Act,”™ 42
U.5.C. §0601 et seq.

Under section 14, if a full site. remediation has already been
performed, but a subsequent dischaige has occurred, only the
subseguently contatninated portion of the site must be cleened up.

Substantive commitiee amendment to section 14:

1. The committee amended the section to inelude remediations
undertaken pursunt to, the fedéral "Resource Conservation and
Recovery Act,” 42 U.S.C. §8001 et seq. oF the "Comprehensive
Enviconmental Response, Compensation. and Liability Aet,” 42
U.8.C. §0601 et seq.

gection 15 of the substitute authorizes an owner or operator to
apply for an area of voncem walver that would relieve him from
cemediating any portion of his site that hes previously been
remediated as long as he certifies that there has heen no new
discharge at that area.

Section 16 authorizes an owner or operator to transfer
ownership or operations or close operations if the site is undergoing
an ISRA review o any other full Gite rémediation if thers have been
no discharges during his period of ownership, a remediation funding
source is established, and the transferce has been notified that the
site is the subject of a remediation.

Substantive committes amendment to saction 16:

1, The committee amended the section to include remediations
undortaken pursuant to the federal "Resoucce Conservation snd
Recovery Act,” 42 US.C. gead1 et seq. or the "Comprehensive
Environmental Response, Compensation, and Liability Act," 42
{.8.C, §9601 et seq.

Seqtion 17 provides that if the only potentlally contaminated
area at a slte Is an underground storage tank, then the owner or
operator does not need to further comply with the requirements of
ISRA.

Sectlon 18 authorlzes an owner or operator of an industrial
establishment to perform n remediation without departméntal
oversight aa long as there are not more than two aveas of congem
and the remedial aotion can be completed within six months.

Section 16 of the substitute establishes a procedura for
obtaining a certificate of limited conveysnoe. As received by the
gommittea, this section authorlzes tha transfer of up to ong thicd-of
the value of an Industrial establishwent without requiring the
remediation of the entlre Industrial astablishment. Only that
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portion cunvayed would be requiced to be remadiated,
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1, The committes amended the ggctlon to expand the scope of
limited conveyances, Under the amendment, an owner can transfer
mora then one third of an Industrial site without having to
remediate the entire site; provided that the amount paid for the
additional portions of transferced real property be used axclusively
for the purposes of remedlating the transferred postion; and further
provided, that any amounts unexpended for that remediation be held
in trust to provide for the subsequent remediation of the remainder
of the industrial establishment. The unexpended amounts are to be
held in a remediation trust fund establishied In accordance with the
provisions of subsection e, of section 25 of this substitute.

Section 20 would require Jandlords and tenants to cooperate in
the provision of information pertaining to the remediation of a site,
would require that coples of submisslons be provided to the gther
pasty, and would require the department, if there s a failure of the
landlord or the temant to comply with ISRA, to First require
compliance with ISRA by the parson responsible pursuant to the
provisions of the lease, if the lemse is olear on allocaling this
responsibility. If the lease is unclear, or upon the continuing failure
of eithér pacty to comply, the departilent may use all available
authority to compel complianae by the Jandlord and the tenant.

Section 21 provides amnesly from givil penalties to any person
who violated the provisions of P.L, 1983, 6330 (C.13:1K-6 et seq.)
and who. within one year of the offective date of this substitute.
enters into an administrative consent order or memorandum  of
agreement with the department to clean up the industrial
establishment. _

Gection 22 requires the department to perform an audit of the
covered industrial establishments and to identify any industries that
do not pose a risk to the public health, safety or the environment.
All identified industries will be exempt from ISRA after having
gone through one full site remadiation.

fhe substitute also codifies a recent State Supreme Court
decision, In Re Adoption of N.J.A.C,7:268, by stating affirmatively
that contamination that has migrated or ig migrating from an
industrlal establishment, must be remediated as part of en ISRA
remediation,

REMEDIATION FUNDING PROVISIONS

This substitute would reduce the costs of remediatlon by
changing the curcent financlal assurance requirements, Current law
requires that financial assurance be majntained as a separate fund
to gssure that in case of default, funds would be available to pay for
the cloanup. The financipl assurance fund could not be used to pay
the clounup coats, The substitute would require that a remadiation
funding source be estsblished in the amount of the cost of the
cleanup, and that the funding sourdo would be used to pay the
cleantup costa,

Specifically, sections 26 through 34 would (1) imposa upon those
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parsons compelled to perform a remediation pursuant to 1SRA, or
any othar State law, the requirement to establish a remediation
funding source; (2) impose a 1% annual surchiarge upon the declining
balanica of the cost of remediation; and (3) establish a fund for loans
ond grants for private parties gnd local governments to provide
finoncing for the ramediation of contaminated property, The loan
and grant fund, administered by the New Jersay Economtc
Development Authority, will be credited with $45 million from the
"Hazardous Discharge Bond Act of 1988," P.L.19886, ¢.116, and the
revenues from the 1% surcharge imposed pursuent to seotion 33 of
the bill, Section 46 of the bill areates the Remediation Guarantee
Fund in the Depactment of Environmental Protection and Energy, te
be credited with $5 millien from the "Hazardous Discharge Boand
Act of 1986, P.1.1986, ¢,116. The Remediation Guarantes Fund
shall be used by the depariment to ramediate property which a
person wha s required to establish a remediation funding source has
failed to cemediate.

Substantive committee amendments to saction 26

3. The committee amended subsection b. to permit the
establishment and maintenance of an envicgnmental {nsurance
policy, issued by an entity Heensed by the Department of Insurance
to transact business in the State of Now fersey, to fund remediation
expenses to serve a3 evidence of & remediation funding source. The
committee also incorporated, 85 new subsection d.. the guidelines
for the handling and control of such environmental insurance
policies.

The substitute requires that a remediation funding source must
be established by any person required to perform a remediation

pursuant to ISRA, any person who has been issued a directive by the .

department to perform a remediation, any person who has entered
into an administeative congent order with the department to
perfarm @ remediation, or any parson who has been ordered by a
court te perform a remediation. [?ersfﬁns who perform a
remediation voluntarily are not required to maintain a remediation
funding source,) The amount of the remedlation funding source
must be equal to or greater than tha cost estimate of the
implementation of the remediation. If the cost estimate incresses,
the remediation funding source amount must be adjusted
ageordingly. A remediution funding source can be established by
oreating o remediation trust fund, & line of credif, or a
self-guorantes, or any gombination thareof,

gection 33 of the bill imposes a 1% annusl surcharge on the
amount of the romediation funding sourae that is requited to he
maintained, The surcharge is mot imposed on the amcunt of a
remediation funding sourge met by a self-guarantes, the amount of
a remediation funding source mat by a loan or a grant from the
Hazardous Discharge Site Remediation Fund, or any funds provided
by any person performing a voluntary ramediation.

When a remediatlon funding source cannot ba astablished for all
or a part of the cost of a remediation, a loan from the Hazardous
Discharge Site Remediation Fund, created pursuant to section 28,
may be obtalned, Monles in the loan and grant fund, called the
Hazardous Discharga Site Remodiation Fund, would be allocated us
follows:

m e crem——




15% for louns to private parties for remediations {n urban aid
municipalities;

10% for loans and grants to municipal govarnment entitles;

16% for loens to private parties or municipsl govarnment
entities for tha remediation of dischargos that pose an imminent
threat to a drinking water gource, human heplth, or a significant
scologieal ares;

10% for loans to private parties who voluntarily undertake a
remediation;

20% for grants to innocent persons who purchased property
before Decembear 31, 1983 and did not cause the discharge;

10% to he alloceted In any of the above categories,

Loans and grents may be issued for up to 100% of the costs of 2
remediation except that no loen to any applicent in a calender year
may exceed §1 million and that innocent pereon grants may be used
for §0% of the remediation cost. Loans and grants to any one
municipal government entity may not exceed $2 million in any
calendar year,

"The Economic Development Authority is authorized to charge an
application fee, and may use up to 2% of the moneys issued as loans
and griints from the remediation fund for administrative exponses.

Seotion 46 establishes a Remediation Cuarantee Fund that shall
he used by the Departmént of Environmental Protection and Energy
to remediate property on which a person who is required to

establith a remediation funding source has failed to conduct a -
. remediation.

_ Substantive committee amendments to the sections dealing with
Remediation Funding:

1. Tha committee smendad a numbor of these sections to
permit, with the approval of the Depsrtment of Insurence, the sole
and usa of environmental insurance. These environmental insurance
policics would be used to fund remediations. The amendments
provide certain guidelines for these insurance policies.

9, The committee, at the request of the Economia Development
Authority, adopted amendments which sobstituted “financial
assistanca” for "loans," The authority, which is responsibie for
oversaeing the remediation fund, contended that the change to
“financial assistance” would glve it greater flexibility and enable it
to maximize the effactive utilization of the aveilable funds. ‘The
committee adopted several other smendments to further those
objectives,

REMEDIATION STANDARDS

Section 36 direots the department to adopt minimum
remediation standards for soil, groundwater, ond sucface water
quality nacessary for the remodiation of real property. Until the
remediation standards for the proteation of public health and safety
ara ndopted, the department will continua to epply standards on a
oase-by-casn basis.

Sectlon 37 of the bill establlshes the Environment Advisory Task
Force which, within two years, would be requited to meke
racommendations to  the departinent on the faasibility,
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development, and application of remediation stendards protective
of ths environment, Until the Task Forge makes recommendations,
the depactment may apply remed!ation standards protective of the
environment on a cese-by-case basls dn -aocordance with the
guidelinas and regulations adopted pursuent to the federal
"Comprehensive Fnvironmental Hesponse, Compensation and
Liability Act of 1880."

The substitute raquires the department to adopt residential and
nonresidentlal standards for soil remediation, and authorizes the
adoption eof differential stondords for gurface water and
groundwater. that take into account the cuerent, planned or
potentinl use of the water.

Suhstantive committee amendment_to_subsection c. of geation

3

&

3. The committes adopted an amendment to provide that the
differential remediation standards for surface water or groundwater
be in accordance with the "Clean Water Act,” 33 U.8.C. §1261 ot
seq. and the "Water Pollution Contrel Act,” P.L. 1977, ¢.74
(C.58:10A~1 et seq.}.

Subsection d. of section 36 requires, for all goil remediation
stendards developed by the department for residential and
nonresidential uses, that the health risk for human carcinogens as
categorized by the US. Eqvironmental Protection Agency be based
on an addiifonal cencer risk of one in one million, and. for
noncarcinogens, will limit the Hazard Index for any given effect to
a value not exceeding one.

The substitute directs the depertment to adopt differential soil
remediation standards, The soil standards adoptad must be
protective of the groundwater. A set of residential use soil
remediation stendards would be adopted that are protective of the
public health and safety, and that will allow the unvestrioted use of
the property for residential purposes without exceading the heslth
dek levels established in the bill The nonresidential soil
remediation standards would be set at jevels that take into account
the lower exposuse to contamination on property that is not used
for rosidential purposes and that meet the health risk level
gstablished in the bill. Whenever property is not ramediatad to tha
residential standard, the use of the property must be rastricted and
acoess to the property must be restricted in @ manner compatible
with the allowable uses of the property.

Subsection . of section 36 authorizes a person performing &
remadiation to submit to the department a request to use an
alternative soil remediation standard. The use of a site-specific
soil remediation standard must he besed upon site specific factors
that include physical site characteristics or a site-specific risk
asgessment, 1f the person requesting the use of site-specific
remadiation standards demonstrates that the alternative standards
are protective of the public health and safety and the environment,
the department would approve tha use of the slternative standard.
The department may requira the use of en alternative remediation
standard for a contaminant for a speclfic site, if the use of the
gstablished remediation gtandard on that sits is not proteativa of
the public health end gafety or tha snvironmant. :

Subsectlon g of sectlon 36 sels forth the factors to be used In

sy,
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daetermining the appropriata remadial aation to mest the applicable
remadiation standard. The faotora and policy guldelines that must
be weighed when performing & remediatlon, and that the
department would review in spproving 8 remediation, include:
permanent romedies are proferred over nonpermanent remedies;
contamination may be loft on the site at levels that exceed the
established remediation standards if the use of engineering and
institutional controls is required; property on which there is soil
that hes not been remediated to the residential standard, of
property on which the sofl, groundwater of surface water has been
remediated to meat the heslth risk levels by the use of gngineering
and {nstitutional controls, may be used for residential purposes if all
areas of the property at which a person may come into contact with
soll are remediated to the residential use soll remediation stendards
and it is demonstrated that for all other areas on the property,
engineering and institutional controls can be implemented and
maintained to meet the established health risk levels; remediation
would not he required beyond the surrounding ambient conditions;
rernediation of centamination coming onto the site from property
owned by ancther person shall not be raquired; and groundwater
that is contaminated is not required to be remediated to a level
lawer then the level that is migrating onto the poperty from
another person’s property. As received by the committee, the
substitute would have yvequicad the person remediating to compare
the effectiveness of each alternative in protecting the public
health, safety and the environment: the implementability of each
altemative: the time to jmplement each alternative; the cost of
each altemative; and the technological efficacy of each altemative.

Substantive committee_amendments to subsection g. of section

36t
1. The committee adopted amendments which would delete the
requirements that a person remediating compare the effectivenass
of each alternative; the implementability of each alternative; the
time 1o implement each aliernative; the aost of each alternative;
and the technological officacy of each altemative, The
amendments direct the person performing 8 remediation to
consider: (a) the technigal performence, effectiveness and
calisbllity of the proposed remedial action, with the department
considering the ability of the owner or operator to {mplement the
proposed remedial action within a reasonable time frame; {b) in the
case of a proposed remedial action that will not mest the
established minimum residential use sofl remediation standards, the
rassonableness of the cost of tha proposed nonpermanent remedy,
based upen department regulations; and (c) a requirement that the
department chall not unressonably disapprove tha use of the
established nongesidential soll comediation standard.

Since o large number of urban and wetlend areas in New Jersey
have been filled with varlous contaminated materials, and the
romoval and/or treatment of these materials is not faasible or
practicable in most oiraumstances, gubsection h, of section 36
provides that there is a rebuttable prasumption that the department
shall not require removal and treatment of certain materials
defined as historio fiil material in order to comply with the
remadiation requirements gstablished pursuant to this substitute,
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Subseation h, further requires the department to adopt sagulations
that establish a prooedure {hrough which a person may demnonstrate
and identify enginsering or {nstitutional controls to contain or
stabilize contamination causad by historle fill materials, The sole
fntended purposs of gubaaction h. of soation 35 is to provide an
opportunity for fillad aress to undergo aconomic develapment that
would otherwlse not he possible if remaval or treatment were
required to ramediate thesge aress.

Nothing iIn subsection h. {s intended to: (a) be construed to
requite or pravent ramoval or treatment of eny material that is
specifically excluded from the definition of historic £l material;
{t) be used to support oF establish any presumption, Inference or
argument that any inaterial that is specifically axcluded from the
definition of historical fill material should be treated ox removed to
comply with any remediation or ¢lean up ctandacd or requirement;
or (c) in any way restrict the rights of eny person to employ
engineering or institutional cantrols to address, in agcordance with
this act, contamination related to any material that is specifically
sxcluded from the definition of historle fill material. For sites
contaminated by materisls that do not qualify as historic fill
material, remediation standards and requirements for such sites
established under this act are not affected In any manner by the
provigions of subseation h, of section 35.

The substitute also requires the department to develop
recommendations for remedial actions in large areas of historlc
industrial contamination.

The substitute provides finality for a person pecforming 8
remediation. First, the department may only change a remediation
standard if a new standard is necessary to maintain the health risk
levels established in subsection d. of section 36 or to protect the
environment, After a remedial action workplan has been approved
by the department, the department may require a change to that
workplan to compel & remediation to a standard that has changed or
may compel further remediation, if the change in the standard {8 by
an order of magnitude. (For axample, a change from 100 parts per
million to 10 parts per miliion is an order ar magnitude change.) If
the department makes a change in a standard that ig lass than an
order of magnitude, the department would have no authority to
order sdditional remediation after a remedial action workplan is
approved. Further, subsection ®, of section 36 provides that upon
tha adoptlon of a regulation that changes a remediation standard,
only a person who Is ligble to clean up the contamination pursuant
to the "Spill Gompensation and Control Act,” is liable for the
additional remediation costs for any necessacy  additional
remediation,

Subsection k. of sectlon 3B provides that all remediation
standards and remedial actions that involva real property in the
pinelands area shall be consistent with tha provisions of the
vpinalands Protection Act”" (P.L. 1878, a.111; C.13118A-1 et seq)
and all regulations adopted pursuant thereto, and with gection 502
of the National Parks and Reareation Act of 1878,

Substantive committes amendmenta to spctlon 36} '

1. The committee added a subsention m. to sectlon 36, This
new subsection clovifies that nothing In the bill shail be sonsirued
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to resteiot o in any way diminish the public participation which Is
otherwise suthorized under the "Spill Compansation -and Control
Act," P,L.1978, ¢ 141 (C.EB:10-23.11].

Saction 36 requires that when real propacty s -remediated to the
nonresidential soll remadiation standard -or when -enginsering or
institutional controls are used In Heu of remedlating a site to the
established remediation standard for soll, groundwater or surface
water, that the department shall require: the use of tha necessary
controls; the maintenance of the controls; & sestrictlon on the use
of the property that prevents BX[OBULE; ond the filing of a dead
notice with the county recording officer that informs prospective
holdets of an interest in the property that contamination exists at
the property that may cestrlt certain uses or cCoSS to portions of
the property, that describes the controls that exist ond must be
maintained, and that includes the written consent of the owner of
the property. The department chall require that a notice that
includes the above information be transmitted to the govarning
body of the municipality in which the property is located, that signs
where access is limited be posted, and o list of restrictions be kept
on the site for Inspection by govemmental officials. This section
also ingludes a procedure for removing sny restrictions that ara no
longer required. The substitute provides penalties for any owner,
lessee or other person operating a business on the property for
failure to maintain the controls as required by the department.

Substantive committee amendment to section 36

1. The committes amended subsection a. of section 36 to add a
new paragraph. The new paragraph (6) requires that before
commencing a remedial action, the person implementing that
romedial action must notify the affected municipality or
municipalities, The notice is to include the date when the
remediation is to commenae; the name, address, and business
telephone number of the person jmplementing the remedial action
or his designated representative; and a brief description of the
remedial action,

Gection 37 creates the Environment Advisory Tagk Force. The
Task Force is charged with the esponsibility to muoke

" recommendations on the feasibility ox manner in which remediation

standards proteative of the enviconment may be adopted and
implemented, The Environment Advisory Task Force is to consist
of 16 members who hall ba the Commissioner of Environmental
Protection and Energy orf his designes, a representative of the
Nationsl Academy of Sclences, seleatad by the Academy, a
reprasentative of the Environment end Ogocupational Health
Sutences Institute, salected by the Institute, one raprasentative
gach from the industrial development, legal, consulting, snd public
interest enviconmental interests to be appointed by the Governor
with the advice and consent of the Senats, end elght members who
have relevant sclentific backgrounds, Four of the eight members
with sclentific backgrounds shall be employed by industry. The
Ganate President and the Speaker of the Geners! Assembly aach will
appoint two of the Industry membars, The other four members are
to be appointed by the Governor with the agvice andconsent of the
Senate, The racommendations of the Task ‘Force .are to ba made
within two yeurs, 'The department moy not adopt soll remediation
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standards protective of the -environment until the racommendations
are mado.

Soction 38 requires the department to dovelop a guldance
dogument, to bs published in the New Jersoy Reglster, that
describes the remeadial action altematives that should be gonsidered
by a person performing a goll remediation.

Saation 39 provides amnesty from clvil penalties for pessons who
violated R.1.1976, c.141 end P.L.1977, ¢.74 if the person Is not
involved in an enforcement agtion and, within one year of the
offective date, enters into a memorandym of agreement or an
administrative consent order to alean up tha discharge.

Sectlon 40 provides a cause of notion for pessons to obtaln
acgess to property not owned by that person to conduct remediation
aativities on that site. A person sepking access must first attempt
to reach an ageeement with the property owner coneerning access
to the property, and if agreement cennot be reached, an action may
be brought in Suparior Court, and the court may order that access
to the property be given to the person who is performing the
remediation. The court may require the person performing the
remediation to poy costs associated with any disruption in
operations or costs 10 ceturn the property to its original condition.
Further, the court may require  the person performing the
remediation to indemnify the property owner for any damages,
penalties or Habilities resulting from his entry onto the property or
rosulting from the remediation.

Substantive committee amendments to section A0:

1. The committee adopted extensive clarifying amendments to
this section.

Section 41 provides a process through which deparimental
denisions may he disputed. Any person conducting a remediation
may request review of a decision by the next highest level of
management, until the commissioner or his designee has issued a
decision. Each successive level of review and the decision thereon
must be made within seven days of a request for review.

Substantive committas amendments to section 41

1, The committee adopted an amendment which would require
the depactment to include a expedited review procedure under
which the commissionar or his destgnee would be required to issue
a declsion within 21 calendar days of the date on which the request
for that review was receivad,

Section 42 tequires the Division of Gonsumer Affairs in the
Department of Law and Publia Safety, In consultation with the
Depactment of Environmental Protection and Energy, to prepare
informational materials containing criteria that may he used in the
salection of a consultant who is to perform a remediation of
contaminated property.

Substantive commlittee amendments to section 42;

1. ‘The committee amended this section to require the Division
of Contumer Affoits to jnclude information relating to the
avallability of ramediation ilability insurance.

Seation 43 authorlzes a person to parfonn an emergency cleanup

to prevent the spraad of gontamination without having to wait for
departmental approval,  The department could not raquire
additional remediation unless further remediation is required to
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bring the area inlo compllance with the appiicable remediation
standards,

Sagtion 44 amends the *Spill Compensation and Contrel-Act" by
providing a defense to liability for pegsons who acquire property
after the effective date of this bill, on which there has baen &
discharge. Thosa persons who acquire contaminated property after
the effective date of the act shall not be constdered in any way
vesponsibla for the discharged hazardous substance if that person
can establish by a prepondersnce of the evidence that the parson
acquired the property after the discharge, that the person gid not
know and had no reason to know that any hazardous substance had
bean discharged by undertaking all appropriate inguiry into the
previous ownership and uses of the property. or that the person
aequired the property by devise or succession, 1f a person acquires
contaminated propecty by devise or succession, any other funds or
propecty received by that person from the deceased property owner
who discharged a hazardous substance or was in any way responsible
for a hazarddus substance shall ba made available to satisfy the
requitements’ of P.L.1976, ¢.141. In order to use this defense to
Jiability, ‘the yerson also must establish that he did not discharge
the hazacdous substance, and it not in any way responsible for a
hazsrdots substance, end that the person gave notice of the
dischargé to ‘the department upon actual discovery of the discharge.

Theé substitute does not change the existing "Spill Compensation
and Coiitrol Act” liability of persons who purchased real property
vefoie the effective date of this bill. This section would also
provide- that the defense wonld not ba available to any person who
owns real property, or obtains actual knowledge of a discharga and
subgequently transfers ownership of that property to another person
without disclosing that knowledge. Moreover, such a person would
be strictly liable for the discharge, This section would also provide
that a govemment entity which agquires contaminated property by
virtue of its function as a sovereign, would not be liable for a
discharge that ocourred or began prior to the period of ownecship as
long as the government entity did not cause or contribute to the
discharge.

The commiittee also amended the substitute to include four new
sections,

The fivst new seotion amends segtion 7 of P.L. 1993, ¢.112
(C.13:1K~11.1). The provisions of P.L. 1883, ¢.112 prescribed the
Jimits of lender liobility as they relate to the ECRA program. The
committes amended that statute to transfer the language
descrlbing the types of transactions that are excluded and
incorporate them within the operative sectlon of the statute
(section 3 of P.L. 1883, c.330; C.13:1K-8) es paragraphs {10} end
{11) of tha list of transactions whick do not consfitute a "change in
ownership” that would triggee the remediation raquirements of the
law.

The second new sectlon establishes a spaaial Environmental Risk
Assegsment and Risk Management Study Commission. This 10
member commission s charged with two responsibilities. The first
is to examine and assgss the salentifio baels for gelecting the risk
management atandard of one in one milllon for the ISRA program
and to consider and assess alternative gofentific stondards that
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could bo tsad. The second is to axumine and u58058 methodologlas
of visk nsaaasme t and thelr. nmuacy and lipabtuty fof the
purpogea” of estnbllshing mmadiuﬂon atan‘_ "‘-’for the' 1SRA
progeeri,. | T comimisglon's ~ Yoport, " “along With  eny
racommandntlom on risk managamant atandards, is-to. ba gubmiited
to tha Govamor and Legiatature wmﬂn 8 mnnths The: report, along
with any’ ranommendntluns on_ risk ant mathudelogies. is to
be delivered to:the Govérnor. afid Leg‘lnl&ture thin8 year. The
Commlsslnnar of Envlmnmental Pmtuullun Energy. or his
designae. 1g"td. garve on the cnmmlssmn as ~vioting member
degmas ind relevant
enpanence in. any of tha followlng disnipllnas. 1y anvimnmental
medioina. henlth or apidemiology. (). envnwnmantal ‘fokicology: (3)
501 sclence, geulogy. of- hy(iiﬂgaology, and {4) envzronmental
enginaering with! experience in gite :emediatio' 'The Govemor is to
D fie® reprbsent afiva from pach of those dlisaiplines. “The
k: pmnt "two. Ly pothi-of tligse - appointees
amé d| a: THeS aKer “of the General
55 Yo appoint o, Like flie Senat Brasident, both of
thie’ ‘Sppake 5 nppointments may nat ha t‘tom\ the damie discipline.
A ninth ) ernher. who igto'ba a recoghized expaet in the field of
aent as it ﬁpphes ‘to’ contammat -gites. or to the
{0 "such $ites, is tg "be }nintly pomted by the
; ¥ )_“tip, Senate Presment. and the Speaker. Thn ghairman is
tb-._l_ie iﬁ_‘”iff;}i‘,f;hﬁiidinted iy thie Goviniar. the Seénate’| President. and
“gpepker  from amiang the. appointed inembérs, To ensure that
2 CO 5101 1s aware of, an_d reuoguﬁzes. the pubhc 5 interest In
these . issues, tho bill fecuires the fembers {o° “Hold at least one
publm heariiig, piior to commencing its ‘delil 1 n's‘ and at lesst
one other’ pubilic hennng after it fas- fiade pub
:anommnndatians. hut - hefore forma!ly submitting ‘them ta the
Goverior and the Leglslatura.

Thi . thlrd new sootion directs th¢” . Cormissioner of
Envitan.n.antal ‘Protection and Friorgy, In consultatiun with the
Attomey Genem\ to prepam a comprehensive :eport on the
affeutwanesa ‘gnd fatmniss nf the lmpusition of strict. ]oint and
several habiltty on persons who leve diso‘nmged, ob ais in any way
responﬁi‘b}e for. a hazardous substance disuhnrge pursuant to Bl
1976; 6141 (c.aa 1ﬂ~23 11 et seq) i .

The” " fatrth new  gootion ~ direats
Envxmnmant“al Pmtentlon and Enargyﬁ to.
Govemor and-the Legislature. In tha r_pnrt
pmvida air 6valuation, rauammendatlons.
developing and implementing ] cerlificatl
angagmg in the remediation of cont

' F; Fit 't r&‘pg
ormmilss

i?a

sites. . Tha

commidiioner ‘s to lssua the regort withln i;ix-._n;ont

enactment of the hill.

STATEMENT OF LEGISLATIVE INTENT.

The legislative intent of this bill, a8 ametidad; {s t6:

lonar is ln '
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Steamuline the 15RA prowess by eliminating padundent and
unnecessary regulatory raquirements; privatizing the process 8s
much as possibla where qualified private professionals are
availabla; peoviding for axpedited complienge procasses under
gartaln aonditlons and reducing DEPE involvement in the
prouess to the greatest extent possible,

Eliminate foasibility studies as defined pursuant to the federal
*Gomprohensive Eavironmenta! Responss, Compensation and
Liabllity Act,” 42 US.C. 0601 ot soq.

provide for differentiol gtandards for residential and
noneesidentisl (also referred to as {ndustrial) remediations and
permanent (also referred to s residentisl) and nonpermanent
remedies. The declsion {o choose the remediation option is left
with the property owner in selected situations, based on criteria
ii Sections 4 and 35.

Guarantee that the option to defer the preparation, apptoval and
implémentation of a remedinl action workplan for the industrial
establishment is a right enjoyed by the owner or aperator, which
canit-bie denied upon sybmission of & complete and accurate
aigp[_icaﬁcn pursuant to the requirementa of Sectlon 11.

Reijuire the DEPE to revise its "Technical Stendards Manual.”
proposed for promulgation on july 1, 1993. to more clearly
refléct the provisions of this bill and its legislative intent.

Provide for conveyance of portions of the industrial
establisiment pursuant to the ceiteria in Section 19 so long as
the proposed property transfer does not trigger a full ISRA

piocess.

Require the DEPE, until regulations are adopted authorized by
this act, to act reasenably in the interim period when reviewing
gpplications and petitions and in all other interactions with the
publie,

Allow clesnups that do not semediate propacty to pristine levels,
provided that appropriate end DEPE opproved engineering or
institutionsl controls are implamented.

Require the DEPE to conduat an audit of covered industriel
establishments as defined in Seation 3 to determine which, if
any Industries, can be exerapted from ISRA.

Require owners or operators who are subject to a remediation,
other than a voluntary cleau up, to establish a single funding
mechanism that provides both a financial gudfantes ‘and funding
sourca for remediation.

Provide, to the greatest oxtent possible, finality to complience
with ISRA.
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Enaure that all romadiation stendarda end remedlal -actions n
the Pinelands arda are consistent with the "Pinelands Protection
Act* end all 1egulations adopted pursuant therato and with

section 602 of the National Parks and Racteation Act of 1878.

Clarify that lendownsr liability and defense provisions provided
in Section 44 do not apply to pariles pravided jmmunity under
p.L. 1993, ¢.112,

Provide that under Seation 35 subsection b,, the DEPE is to
utilizo the federal Environmental Protectlon Agency's guidance
ond regulations pursuant to the "Comprehensive Eavironmental
Respanse, Conipensation, ond Ligbility Act" 42 U.S.C. 8801 et
seq. in developing minimum romediation standards; but the
DEPE oy devidte from that guldence if it is solentifically
justified; - either’ by the’department or by an applicant with
approval by the ‘dopactment, and otherwise authorized by this
act.

Provide that re{\_fnédiation approvad by the federal Environmental
Pmt_a‘c_li'd‘iij_, A‘g‘éncy pursuant to  the fedpral *Resource
Conservation and Recovery Act,” 42 US.C. B9D1 et seg. or the
"Gamprelig sive - Environmental Response, Compensation, and
Liability-Act” 42 U.S.C. 5801 et seq. shall serve as.an approved

remediation indér the iSRA. .

Clarify that' the cancér risk menagement level of one-in-one
million is: pringipaily a policy decision and the Environmental
Risk Asséssinent and Risk Mahagement Commission shinll revisit
this'decision and make recommendations, by using the sclentific

evidance availablé, on at gppropriate isk monagément lsvel and
the mettiodologies to he used in reoching thli§ risk level.

Indicate that the applicability of striat joint and sevaral liability
needs careful reyvlew by the DEPE and the Attomey Genetral's
Ofifice and requires the timaly submission of recenmendations
on possible modificatlons that improve the effectivénass and
fairness of the current liability system.

In recognition of this determination, until aation is taken to
modify strlot joint and geveral liability pursuant to Ssction 48,
the DEPE shall gonsidar the inequity in the system and shall be
caasonatile in assessing fiability' when applying jolint ‘and sevesal
liability.

Clarify that variances for remediation standards, including
gngineering and  institutionsl controfs such a8 ‘altemiative
drinking water supplies or drinking woter trontmgnt gytoins ‘in
place of groundwater of susface water ramodidtion, “are ‘not
specificatly identified in this act, becauso these votidnces aen
bo developed for groundwster and surface water i égoordance
with the "Clean Water Aat” and tha "Water Polliition Control

Act.”
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TIERRA MPSIJ Timeline 7/1/2011

. Year Date Statute | Case Significance _
1976 | 1/6/1977 Spill Act "discharger” strictly liable for all C&R costs
1979 1/23/1980 |Spill Act amendment person "in any way responsible" added to discharger for C&R
- . stict liability
1983 | 7/21/1983 _|ventron i
1983 9/2/1983 ECRA 330 Al1231 Owner of property or operator of facility associated with

hazardous substances rquired to perform environmental
investigation and remediation prior to sale

ADDED AN INNOCENT PURCHASER DEFENSE FOR NON-
DISCHARGER WHO ACQUIRED POST-ISRA; RETAINED
LIABILITY FOR PRE-ISRA PURCHASERS

9/16/1993

1996 | 1/25/1996 | Marsh (App Div)
1997 | 12/18/1997 Marsh (Supreme Ct) |
1997 1/6/1988 |[Brownfields 278 $39 ADDED CLARIFICATION OF SPILL ACT LIABILITY FOR POST-
S ————— i —mm> vcwnzbmmxm -~ ——
2001 7/6/2001 e White Oak Funding
2001 7/13/2001 [Spill Act Amendment 154 A3328 52345 |ADDED INNOCENT PURCHASER DEFENSE FOR PRE-ISRA
ACQUISITIONS
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