SCHWARTZ & POSNOCK

DAVID A. SCHWARTZ

OH West Park Avenue

Suite 2 -F

Ocean, New Jersey (7712

{732) 695-1902

Attorneys for Third Party Defendant
City of Linden

X
:  SUPLRIOQR COURT OF NEW JERSEY
NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION, : .
et. al., LAW DIVISION - ESSEX COUNTY
Plaintiffs,
V8. » DOCKET NO. ESX-L-9868-05 (PASR)
OCCIDENTAL CHEMICAL
CORPORATION., el 1l
Defendants. ANSWER TO THIRD PARTY
: COMPLAINT “A"™ OF DEFENDANTS
MAXUS ENERGY CORPORATION AND
MAXUS ENERGY CORPORATION : TIERRA SOLUTIONS, INC.
and TIERRA SOLUTIONS, INC., {Apainst Public Entities) AND
:  SEPARATE DEFENSES
Third-Party Plaintiffs,
v,
CITY OF LINDEN, et al,,
Third-Parily Defendants,
----- .4

Third-party Pefendunt, City of Linden (“Linden™), having its principal place of business

at 301 North Wood Avenue, Linden, County of Unicn, New Tersey, 07036, by way of Answer 1o



Defendants/Third Party [laintiffs Maxus Encrgy Corporation and Tierra Solutions, Ing.
{Hercinafter referred to as “Third Party Plaintitfs™), hereby says:

1. The allegations contained in paragraphs 1 through 14 rclate to declarations and
allegations made by the original plaintifts and defendants which do net require an answer from
Linden. To the extenl that any answer is required, Linden has insufficient knowledge to form a
belief as to the truth or falsity of the allegations contained m paragraphs 1 through 14 and leaves
both original plaintitfs and eriginal defendants to their proofs.

2. The allegations contained in paragraph 15 throngh 51 relate io allegations made in
original defendants’ counterclarm which document speaks for itself and also relate to other third
party defendants and multiple organizations which do not require an answer from Linden. To the
extent that an answer is required, Linden has insuflficiemt knowledge to form a belief as to the
truth or falsity of the altegations contained in paragraphs 15 through 51 and leaves original
defendants to their proots,

3. Linden has insufficient knowledge to form a belief as to the truth or falsity of the
allegations comtained in paragraph 52 through 54 and leaves Third Party Plaintiffs to their
proofs.

4. The allegations contained in paragraphs 55 through 90 relate to other third party
defendants which require no apswer from Linden.

3. Linden admits the allegations set forth in paragraph 91.

6. The allegations contained in paragraphs 92 through 139 relate to other ihird party
defendants which require no answer from Linden.

7. The matters contained in paragraphs 140 through 164 are not factual allegations, and
thus no response 15 required. To the extent that the malters contained in paragraphs 140 through
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164 are deemed factual allegations, they are donied,

8. The allegations contained in paragraphs 165 to 420 rclatc to other third party
defendants which do not require an answer, To the extent that an answer is required, Linden has
insufficient knowledge to form a beliel as lo the truth or falsity of the allegations contained in
paragraphs 165 to 420 and leaves Third Party Plaintiffs to their proofs.

4. Linden admits tiae allegations st forth in paragraph 421.

10. Linden admits the allegations set forth in paragraph 422.

El. Linden admits the allegations set forth in paragraph 423,

12. Linden admits the allegations set forth in paragraph 424, cxcept that Linden denies
the allegutions set forth in paragraph 424 insofar as it may he deemed to allege sanitary
waslewalers,

13. Linden denies the allegations set forth in paragraph 425 insofar as 1t may be deemed
to allege sanitary outfalls.

14. Linden denies the allegations set forlh in paragraph 426 insofar as 1t may be deemed
to allege sanitary wastewaters..

15, Tinden dentes the allegattons set forth in paragraph 427

16. Linden has insufficient knowledge 1o form & belief as to the truth or falsity of the
allegations contained in paragraphs 428 and leaves Third Party Plaintiffs to their proofs.

17. Linden denies the allegations conlained n paragraphs 429,

1%, Linden demies the allegalions contained in paragraph 438 and leaves Third Party
Plaintiffs to their proofs

19. Linden denies the allerations set forth in paragraph 431,

20, Linden denies the allegations set forth in paragraph 432,
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21. The allegations contained in paragraphs 433 to 521 relate to other third party
defendants which do not require an answer. To the extenl thal an answer is required, Linden has
insufficient knowledge 1o form a belief as 10 the truth or falsity of the aflegations contained in
paragraphs 433 to 521 and leaves Third Party PlaintifTs to their proofs.

22, Linden has ipsufficient knowledge to form a belief as to the truth or falsity of the
allegations coniained in paragraphs 522 through 523 and leaves Third Party Plaimtiffs to their
proois.

23, Linden admits that it is a customer of the Joint Meeting, but has insufficient
knowledge 10 form a belief as to the truth or falsity of the remaining allegations contained in
paragraph 574 and leaves Third Party Plaimtilfs o iheir proofs,

24, Linden has insufficient knowledge to form a belief as to the truth or falsity of the
allegations contained in paragraphs 525 through 534 and leaves Third Party Plaintiffs to their
proofs.

25. Linden denies the allcgaiions contained in pﬁ.rugraphs 535 through 547 as they relate
to Linden, but has insufficient knowledge to form a beltef as to the truth or falsity of the
remaining ailegations contained in paragraph 535 through 547 and leaves Third Party Plainiiffs
{o their proofs.

26. Linden has insufficient knowledge to form a belief as to the truth or [ulsity of the
allegations contained in paragraph 548 and leaves Third Party Plaintiffs to their proofs.

27. Linden denies the allepations contained in paragraphs 549 through 637 as they relate
o Linden, but has insufficlent knowledge to form a belief as to the truth or falsiey of the

remaining allezations contained in paragraph 549 through 617 and [eaves Third Party Plaintiffs

tor their proofs.



28. Linden has insufficient knowledge 1o form a beliel as to the truth or falsity of (he
allegations contained in paragraph 638 and leaves Lhird Party Plaintiffs to their proofs.

29, Linden denies the allegations contained in paragrapls 539 through 662 s they relate
to Linden, but has insufficient knowledge to form a beliel as o the truth or Fa.isily of ihe
remaining aflegations contained in paragraph 639 through 662 and leaves T_'hird Party Plaintifis
to their proofs,

30. Linden has insufficient knowledge 1o form a belief as to the truth or falsity of the
atlegations contained in paragraph 663 and leaves Third Party Plaintiffs to their proofs.

31. Linden denigs the allegations contained in paragraphs 664 through 706 as they relate
to Linden, bul has insufficient knowledge to form a belief as to the truth or falsity of the
remaining allegations contained in paragraph 664 through 706 and leaves Third Pasty Planails
tor their proofs.

32. Linden has insufficient knowledge to form a belief as to the truth or falsity of the
allegations contained in paragraph 707 and leaves Third Party Plaintiffs to their proofs.

33, Linden denies the allegations contained in pamg'raphs TO8 through 728 as they relate
to Linden, but has insufficient knowledge to form a belief as to the truth or falsity ol the
remaining allegations comained in paragraph 708 through 728 and leaves Third Party Plaintits
1o Lheir proofs.

34, Linden has insufficient knowledge (o form a belief as to the truth or falsity of the
allegations contained in paragraph 729 through 730 and icaves Third Party Plaintifls to their
proos.

35, Linden denies the allegations contained in paragraphs 731 through 733 as they relage
to Linden, but has msufficient knowledge to form a belief as to the muth or falsity of the
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remaining allegations contained in paragraph 731 through 733 and leaves Third Party Plaintiffs
to their proofs.

36. The matter contained tn paragrapn 734 is not a factual allegation, and ihus no
response is required. To the extent that the matter contained in paragraph 734 13 deemed a factual
allegation, Linden denies the allegation contained in paragraph 734,

37. Linden admits the allegations set forth in paragraph 735,

38. Linden admits the allegations set forth in paragraph 736.

3% Tinden denies the allegations contained in paragraph 737.

40. Linden has insufficient knowledge to form a belief as to the truth or falsity of the
allegations contained in paragraph 738 and leaves Third Party Plaintiffs o their proofs.

41, Linden admils thal it receives sanitary wastewaters, and denies the remaining
allegations contimned in paragraph 739

42, Linden has insufficient knowledge to form a belicf as to the trulh or falsity of the
allegations centained in paragraph 740 and leaves Third Party Plaintiffs to their proofs.

43. Linden has insufficient knowlcdge to form a belel as to the truth or falsity of the
allcgations contained in paragraph 741 and leaves Third Party Plaintiffs to their proofs.

44. Linden denies the allegations contamed in paragraph 742.

45. The matters contained in paragraphs 743 are not facwal allegations, and thus no
responsc is required. To the exteni that the matters contained in paragraph 743 are deemed
factual allegations, they are denied.

46. The allegations contained in paragraphs 744 to 825 relate to other third party
defendants which do not reguire an answer. To the extent that an answer i= required, inden has
insufticient knowledge to form a belief as to the truth or falsity of the allegations contained in
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paragraphs 744 to 825 and leaves Third Party Plaintiffs to their proofs.

47. Linden has insufficient knowledge to form a belief as to the truth or falsiiy of the
allegabions contained in paragraphs 826 throuch 834 and leaves Third Party Plamntills o their
procfs.

48, Linden admits the allegations set forth in paragraph 833 with respect to Linden only,
and bas insufficient knowledge to form a belief .-1;3 to the truth or falsity of the remaining
allegalzons contaned in paragraphs 835 and leaves Third Party Plaintiffs to their proofs.

49, Linden demes the allegations contuined in paragraph 836 as they relate to Linden, but
has insufficient knowledge to form a belief as to the truth or falsity of the remaining allegations
contained in paragraphs 830 and leaves Third Party Plaintiffs to their proofs.

50. Linden has insufficient knowledge to form a belicf as to the truth or falsity of the
allesations contained in paragraphs 837 through 854 and leaves Third Party Plaintiffs to thewr
prools.

51. Linden denies the allegations comtained in paragraphs 835 through 859 as they relate
to Linden, but bas insufficient knowledge to form a belicf as to the trath or {ulsily of the
remaiting aflegations contained in paragraphs 855 through 859 and leaves Third Party PlaintilTy
to their provs.

32. The matters coniained in paragraphs 860 arc nol lactual allegations, and thus no
response is required. To the extent that lhe matters contained in paragraph 860 are deemed
factual allegations, they are denjed.

23. The allegations conlained in paragraphs 861 to 1147 relale to other third party
defendants which do not require an answer. To the exlenl that an answer is re;quired; [Limden has
- insufficient knowledgc to form a belief as to the truth or falsity of the allegations containcd in
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paragraphs 861 to 1147 and leaves Third Party Plaintifis to their proofs.

FIRST COUNT

54. Linden repcats and realeges its answers 10 paragraphs | through 1147 ag if fully set
forth herein.

56. The matter contained in paragraph 114% is not a factual allegation, and thus no
response is required. To the extent that the matter contained in pavagraph 1149 is deemed a
factual allegation, Linden is without sufficient in{formalion to lomm a belief as to the {ruth or
fulsity of the allegations contained in paragraph 1149 and lcaves Third Party Plaintiffs to their
proofs.

57. The allegations contained in paragraphs 1130 to 1155 relate to the plaintiffs,
detendanis, and other third party defendants which do not require an answer. To the extent that
an answer is required, Linden is without sufficient information to form a belief as to the truth or
falsity of the allegations contained n paragraphs 1150 through 1155 and leaves Third Party
Plaintiils to their proofs.

58. Linden denies the allegations contained in paragraph 1156,

59. Linden is without sufficient knowledge or information to form a beliel as 1o the truth
ar falsity of the allegations contained in paragraph 11537 and leaves Third Party Plaintiffs to their
proods.,

a0, Linden denies the allegations contained in paragraph 1158,

WHEREFORE. Linden demands judgment againgt Third Party Plaintiffs as follows:

a. Dismissal of the third parly complaint with prejudice in its entirety; and

b, Awarding Linden attorney’s fees, interest and costs: and

c. For such other equitable relief as the Courl may deem necessary, just. and/or
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appropriate under the circumstances of this case.

SECOND COUNT

&1, Linden repeats and realteges its answers to paragraphs 1 through 1158 as if fully set
forth herein.

2. Linden denics the alfegations contained in paragraph 1160.

WHEREFORE, Linden demands judgiment against Third Party Plaintiffs as follows:

a. Dismissal of the third party complaint with prepudice in its entirety; and

b, Awarding Linden attorney’s fees, interest and cosis; and

¢. For such other equitable relief as the Court mayv deem necessary, just, and/or

appropnate nnder the circumstances of this case.
THIRD COUNT

63, Linden repeats and realleges its answers to paragraphs 1 through 1160 as if fully set
forth heremn.

64. The matter contained in paragraph 1162 is not a factual allegation, and thus no
response 1s required. To the extent that the matler conlained in paragraph 1162 is deemed a
factual altegation, Linden is without sufficient information 10 [orm a belief as 1o the guth or
falsity of the allegation contained in paragraph 1162 and lcaves Third Party Plaintitfs to their
proots,

63. The matters contained in parapraphs 1163 to 1164 are not a factual allegations, and
thus no response 15 required. To the exient that the maliers contained in paragraphs 1163 to 1164
arc deemed factual allegations, Linden is without sutficient information fo tform a helief as to the

truth or lalsity of the allegations contained in paragraphs 1163 to 1164 and teaves Third Parly

Plaintiffs to their proofs.



&6. The allegations contained in paragraphs 11635 through 1177 relate to other third party
defendants which do not require an answer. To the extent that an answer is required, Linden has
insufficient knowledge to form a belief as to the truth or falsity of the allegations contained in
paragraphs 1165 through 1177 and leaves Thard Party Plainiiffs to their proofs,

i7. The matter contained in paragraph 1178 is not a [actual allegation, and
thus no response 15 required. To the extent that the matter contained in paragraph 1178 15 deemned
a factual allegalion, Linden is without sufficient information to form a belief as to the truth or
falsity ol the allegations contained in paragrapbs 1178 and leaves Third 'arty Ilaintiffs to their
proels.

68. Linden has msullicient knowledge to form a belef as lo the truth or falsiy of the
allegations contaitted in paragraphs 1179 through 118! and leaves Third Party Plaintiffs to their

proofs.

69. The matters contamed i paragraphs [ 182 ihrough 1183 are nol [actual allegalions,
and thus no response is required. To the extent that the matters contained in paragraphs 1182
through 1185 are deemed [elus] allegations, Linden 15 without sulficient information to form a
heliet as to the truth or falsity of the allegations contained in paragraphs 1182 through 1185 and
leaves Third Party Plaintiffs to their proofs.

70 Linden has msvofficient knowledge to form a belict as to the truth or falsity of the
allcpations contained in paragraph 1186 and leaves Third Party PlaintiiTs to their proofs,

WIHEREFORE, Linden demands judgment against Third Party Plaintitts as follows:

a. Disimissal of the third party complaint with prejudice in s enlirety:; and

b, Awarding Linden attorney’s fees, interest and costs; and

¢. For such other cquitable relief ay the Court may deem necessary, just, and/or
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appropriate under the circumstances of this case.
FOURTH COUNT

71. Linden repeats and realleges iis answors to paragraphs 1 through 1186 as if fully set
forth herein.

72. The allegations contained in paragraphs 1188 to 1190 relate to other third party
defendants which do not require an answer. ‘T'o the exlent that an answer is required, Linden has
insufficicnt knowledge to form a belief as to the truth or falsity of the allegations contained in
paragraphs 1188 through 1190 and leaves Thivd Party Plaintiffs to their proofs.

73, Linden has insuMicient knowledge to form a belief as 1o the truth or falsity of ihe
allegations contained in paragraphs 1191 through 1195 and leaves Third Party Plaintiffs to their
proofs,

WHEREFORE, Linden demands judgment against Third Party Plaintiffs as follows:

a4, Dismissal of the third party complaint with prejudice in its entivety; and

h. Awarding Linden attorney’s fees, interest and costs; and

¢. For such other equitable relief as the Court may deem necessary, just, and/or

appropriate under the circumstances of this case.

FIFTH COUNT

74. Linden repeats and realleges its answers to paragraphs 1 through 1195 as if fully set
forth herein.

75. The matters contained in paragraph 1197 are not factal allegations, and thus no
response is required. To the extent that the matters contained in paragraph 1197 are deemed
faciual allegations, Linden is without sufficient information o form a helief as to the truth or
falsity of the allegations contained in paragraph 1197 and leaves Third Party Plaintifis to their
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proots,

76. The allegations contained in paragraph 1198 refer to provisions contained in
plaintifT"s Complaint which document speaks [or itgelf. Thus, 10 the extent that the allegations in
paragraph 1198 differ from the Complaint, they are denied.

77. Linden has insuflicient knowledge to form a beliel as (o the truth or {alsity of the
allepations confained i paragraphs 1199 through 1201 and leaves Third Party Plaintiffs to their
proofs.

78. The allegations contained in paragraphs 1202 and 1203 constitutc lepal argument 1o
which no response is required.

79. Linden has insufficient knowledge o [orm a bebel as (o the wuith or fulsity of the
allegations contaned in paragraphs 1204 through 1229 as they relate to olher parties and leaves
Third Purty Plaintiffs to their proofs.

WHEREFORE, Linden demands judgment aganst Third Purly Plaintiffs as follows:

a. Dhsrmissal of the third party complaint with prejudice in its emiréty; and

b, Awarding Tinden attomey’s fees, interest and costs; and

¢. I'or such other equitable relief as the Court may decm neeessary, just, and/or

appropriate under the circumstances of this case,
AFFIRMATIVE DEFENSES
L. Third Party Plaintifts® claims are barred for failure to state a claym upon which relief

may be granted.

2]

. Third "arty Plaantiffs, claims are harred by the equitable doctrime of laches.

. Third Party Plaintiffs’ claims are hacred lor failure 1o [1le the within action within the

(PN}

applicable statute of imitations.
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4. Third Party Plaintiffs’ c¢laims are barred as a resuft of said claims having been
untimely filed.

5. Third Party Plaintiffs’ complaint is barred by the doctrine of res judicata.

#. Third Party Plaintiffs’ complaint is barmred by the doctrine of collateral estoppel.

7. The damages claimed by Third Party Plainlifls were caused by a [oree majeurs and are
therefore barred.

8. Third Party Plaintifis’ claims are barred becaudsc they failed lo exhaust all of thelr
administrative remedies.

9. Third Party Plaintifts® claims are bamred, or in the alternative, the damages to which
they are entitled must be reduced under the doctrine of comparative negiigence. NS A 2A:15-
51,

1. The complained of occurrene was causcd by third parties over whom Linden had no
comtrol.

11, Third Party Plaintiffs failed to provide notice 1o Linden that it was considered a
pulenually responsible parly. This has resulled in a deprivation of Linden®s substantive and
procedural due process nghts under the Federal Constitution.

12, The Third Parly Plainiiffs’ claims are subjeet to a specific regulatory scheme or
schemes that require resolution of ssues within the specific expertisc of administrative agencies
and there is a paramount nced for specialized and consistent apency fact-finding and oversight.
therefore, this action should be dismissed or stayed, in whole or in part, pending determinations
by the admimstrative agencies thal are relevant to this case.

13. Third Panty Plamntitfs’ claims against Linden are subject to setoff and recoupment and
therefore must be reduced accordingly.

13



t4. Linden’s alleged acts or omissions, if any, or the alleged actions or omissions of
olhers, if any, which are the subject of this action, complicd with all applicable federal and state
permits and plans.

15 Although Linden demizs thai 10 15 liable {or the conlamanatiom described in the
complaint, in the event that Linden is found lhable, it is eniitled 10 an offset against any such
liability on its part for the equitable share of the hability of any person or entily joined as g Third
Party Defendant in this action that would be liable to the State of New Jersey,

16, Linden hereby adopts the Separate Defenses heretofore and hereinafier asserted by all
other Third Party Defendants to the extent that such defenscs arc not otherwise set lorth herein,

17. Third Party Plaintiffs’ claims are barred for lack of standing to bring an action agains
Linden.

18. Third Party Plantiffs’ clains are barred by the equitable doctrine of esteppel,
collaleral estoppel, promissory cstoppel and/or waiver.

19 Any imjuries and/or damages allegedly sustained by the original Plamtifls were
caused by the joint or several neglipence and/or intentional acts of Third Parly Plaingiffs and
other Third Party Defendants over whom Linden has no control.

20. Third Party Plaintiffs” claims are barred by the equitable doctrine of unclean hands.

21. Third Party Plainti{fy’ claims against Linden should be dismisscd because Third Party
Plaintiffs’ injurics, If any, were due to supcrvening events for which Linden had no control or
responsibility.

22. Without admitting any liability, if it is determined that Linden engaged in any of the
activities alleged 1n the Third Parly Complaint A", such activitics were de peirnims,

23, Third Party Plaintiffs’ costs incurred or fo be mewrred at the site arc unreasonable,
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duplicative, not cost effective, and not consistent with the National Conlingency Plan.

24. To the extent that Linden is found liable in this matter, joint and several liability 1s
itappropriate because there are distinct harms or g reasonable basis for apportionment of the
harm suflered.

25, At all times relevant, Linden complied with all applicable laws, regulations or
standards and govemment approvals,

26, Third Party Plaintiffs’ claims are barred, or in the alternative, the damages to which
they are entitled must be reduced as a result of stotutory defenses avalable under the Spill
Compensation and Confrol Act, NJIS.A. 58:10-23.11, ¢t seq., and similar environmental
legslation.

27, Third Party Plamu ¥y’ Complaints mclude claims for costs not yet expended. The
Spill Act does not anthonze Third Pariy Plaintifs to recover future costs. Therefore, Third Party
Plaintiffs’ claims are premamire and not yet ripe for adjudication.

28. The Third Party Complaint “A™ represents an unauthorized and unconstilutional
retroactive application of the Spill Act and other applicable case law.

29, Linden has at all times acted in good faith.

30. To the extent that this action is brought pursuant to the Spili Act, Linden 15 nol Yable
because any release or threat of release of any hazardous substance was an omission of a third
party other {ln an employee or agent of Linden. Linden exercised due carc with respect to any
such alieged hazardous substance, in light of all relevant facts and eircumstances. Linden took
precaulions agansi foreseeable acts or opussions of any such third party and the consequences

lhat could torsecably result from such acls or omissions. Consequently, Linden iz not liable

under the Spill Act,



31. In the event that Thard Party Plaintiffs’ elaims arc not barred by their ewn cenduet,
then any recovery by these parties should be reduced in the proportion that such parties’ acts of
omissions bear to the acls or omissions that caused the alleged injurics or damages.

32. Third Party Plaintiffs have failed to comply with the necessary conditions precedent
for the maintenance of a claim under the Spill Act.

33. Tanden is not a “responsible party’ under the Spill Act.

34, Certain of the costs incurred or to be incarred by the Third Party Plaintifts
eonnection with the site are ﬁmt “response costs”, recoverable from Linden, wiilun the meaning
of section 1G1(23), (24, and (253) of CERCLA, 42 U.8.C. Y 01 {23), (24), and (23}, as applied io
the Spill Act.

35 Certain of the actions taken to date by Third Party Plaintiffs for which Third Party
Plamtiffs arc making a claim against Linden were not consistent with the National Contingency
Plan because, among other things. Linden was not provided with notice or an opportunity to
COTMITENL

36. Certain of the claims for relief herein are time barred by the express lerms ol the Spill
Act,

37. Linden cannot be held liable under the Spill Act or Comprehensive Environmental
Response, Compensabon and Lishility Act for adopting regulations andfor ordinances
authorizing waste pick-up in its municipality.

38, Third Party Platiffs’ claims against Linden are barred, in whole or in pany, by
Section 107(b)3) of CELRCLA, 42 U.R.C. § 9607(b)}3) because any releases, or threats of
releazes of hazardous substances, including thosze allegedly atiributable to Linden, an allegation
that T.inden denies, were caused by the acls or omissions of third partics other than Linden's
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cmployees or agents, or other than one with whem Linden had a direct or indirect contractual
relationship, and Linden exercised due care wath respect to the alleged hazardous substance s
concerned, an allegation Linden denles, taking into consideration the characierislics thereof, in
lHght of all the relevant facts and circumstances, and took precaulions against [oreseeable acls or
omissions o any such third party and the conscquences that could be foreseeable from such acts
or pmissions.

39 Third Party Plaintiffs have not paid more than their {air share of any damages, costs
or other relief’ sought by the Plaintifts, New Jorsey Department of Lnvironmental Protection, the
Commissioner of the New Jersey Deparlmeni of Environmental Protection, and Lhe
Adminisirator of the New Jerscy Spifl Compensation Fund, and are, therefore, nol entitled w
contribution from Linden. |

4). 'Third Party Plaintiffs’ claims for indemnification arc barred becansc any alleged
liabjlity of Linden, liability that Linden dewies, would be secondary, in direct. passive,
precarious, constructive, technical and/or imputed, and the liability of all or some of the Third
Party Plaintiffs arc dircet, active and primary.

41. Third Party Plaintiffs are not entitled to recover atlomeys’ lees or costs, or fees of
litigation.

42, Third Party Plaintifis arc not cntitled to recover [or any alleged unjust enrichment as
there exists an adeguate remedy at law to redress Third Party Plainiffs’ claims.

3. Third Party Plainulls’ claims are barred to the extent that they seek relief for conduct
ceeurring, or damages incurred, before the cffective date of the Spll Act.

44, ‘Ihird Party Plaintiffs’ claims tor indomnification and otherwizse are bavrod 1o the
extent they seek recovery for any punitive damages as such claims are barted by public policy
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and applicable laws.

43, To the extent that Third Party Plaintiffs’ claims agamst Linden are subject o
contribution, or any reduction or offset from other parties, apy damages recovered against
Linden shall be reduced accordingly.

46, Third Party Complaint “A™ must be dismissed for failure to join necessary and
indispensable partizs.

47. Linden rescrves the right to assert additional defenscs that may he uncovered during
the course of this action.

48 Linden exercised reasomable carc under all of the circumstances herein.
Consequently, it is not liable to Third Party Plaintiffs under the common law or any statutory

theory of recovery averred herein.

CROSS CLAIMS AND COUNTERCLAIMS

Pursuant io the Casc Management Order, and succeeding directives of the Court, Third
Party Defendant, the City of Iainden, 13 deemed 1o have denied all cross claims and
pountercluims and asserted all available cross claims and counterclanms for cost Tecovery,
corgribution and common law indemmity agamsi all other parties. Linden rescrves the right to
assert affirmative claims.

JURY DEMAND

The City of Linden hereby demands a trial by jury.
DEMAND FOR STATEMENT OF DAMAGES
Purzgant to B. 4:5-2, Third Party Defendant City of Linden demands that
Diefandants/Third Pariy Maintiffs Maxus Fnergy Corporation and Tierra Solutions, Ine. fiaenigh
Linden, within five days after service hereof, with a wrilien statement of damages cluimed in
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gach Count of their Third Party Complaint.

BEMAND 1'OR BOCUMENTS

Pursuant to R, 4:18-2, Third Party Defendant City of Linden demands that
Befendants/Third Party Plaintiffy furnish the undersipned, within live days after scrvice heregl,
with copies of each document referenced in the Complaint.

DESIGNATION OF TRIAL COUNSEL

Parsuant to K, 4:23-4, David A. Schwartz, Esq. is hereby designated as trial counsel.
RESERVATION OF RIGHTS
Third Party Delendant Cily of Linden reserves its right to amend this Answer to assert
any additional defenses it may have which further investigation reveals to be appropriate.

CERTIFICATON PURSUANT TO RULE 4:5-1

Pursuant to R. 4:5-1, I hereby certify that to the best of my knowledge, the subject matter
of the within controversy is not the subrect of any other action presently pending in any Court or
of a pending arbitration procecding and thal no such action or arbilration procceding is
contempiated by this Third Party Defendant. | am not wware of any ether party who is not
presently joined who should be joined in the above caption.

SCHWARTZ & POSNOCK

Atlomeys for Third-Party Belendant,
City of Linden .

.

s

DAVID A. SCHWARTZ

Dated: October §, 2009

CERTIFICATION OF SERVICE

I, David A. Schwartz, an attorney at law ol the State of New Jersey, do hercby state upon
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my oath as follows:

1. 1am in a partner in the law firm ol Schwartz & Posnock, 901 West Park Avenue, Surte
2-E, Ocean, Now Jersey, which law firm represents the Third Party Delendant City of Linden in
the above-captioned matter.

2. I hereby certify that the City of Linden’s Answer to Tnrd Party Complaint “A™ of
Defendants Maxus Energy Corporation and Tierra Solutions, Inc. {Against Pubiic Entities) and
Separale Defenses was served elecrronically en all parties which have consented to service by

posting on www.sfilc.com/njdepvoce on October 8, 2005,

3. T hereby certify that the City of Linden’s Answer to Lhird Party Complaint “A™ ol
Defendants Maxus Energy Corporation and Tierra Solutions, loc. (Against Public Entities) and
Separatc Defenses was served upon the Clerk of the Count via regular mail on Oclober 8, 2009,

T hereby ceriaty that the foregeing statcments made by me are true. [ am aware that if any

of the foregoing statements made by me are wilfully false, I am subject to pumshment.

SCHWARTZ & POSNOCK
Aftomeys for Third-Party Defendant,
City of Lindon

. __'_,.--"_'-.-._
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DAVID A, SCHWART?Z
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