COUGHLIN DUFEY1LLP

ATToRNEYS AT Law

350 Mount Kemble Avenue, P.0. Box 1917
Morristown, New Jersey 07962
phone: 973-267-0058
fax: 973-267-6442
www.coughlinduffy.com

Wall Street Plaza
88 Pine Street, 28th Floor
New York, New York 10005
phone: 212-483-0105

CONOR T. MULCA HY, EsSQ.
DIRECT DIAL: (973) 631-6019
EMAIL: CMULC:\H’Y@COUGHI.INDUF'F\".COM

March 1, 2011
VIA OVERNIGHT MAIL
Charles M. Crout, Esq.
Andrews Kurth LLP
1350 I Street, NW
Suite 1100
Washington, DC 20005

Re:  NJDEP, et al. v. Occidental Chem. Corp., et al. v. 3M Co., et al.
Docket No. ESX-L-9868-05
CD File No. A0343-00003

Dear Mr. Crout:

We represent Third-Party Defendant Apexical, Inc. (“Apexical”) in the above-
referenced litigation. Enclosed herewith please find Apexical’s Supplemental Disclosure
responses, as well as a CD-ROM containing documents related thereto. Pursuant to the
Consent Order dated January 31, 2011, we also enclose a list of documents in Apexical’s
possession which are publicly available documents responsive to the Supplemental
Disclosure requests but which are not being produced. Apexical will forward a privilege
log to you as soon as practicable.

Very truly yours,

COUGHLIN DUFFY LLP

Conor T. Mulcahy

e e ~

Enclosures

ec: All Liaison Counsel (via regular mail) (w/CD-ROM)
All Other Counsel of Record (via CT Summation) (w/out CD-ROM)
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Robert W. Muilenburg, Esq.

Conor T. Mulcahy, Esq.
COUGHLIN DUFFY LLP

350 Mount Kemble Avenue

Post Office Box 1917

Morristown, New Jersey 07962-1917
Tel: (973) 267-0058

Fax: (973) 267-6442

Attorney for Third-Party Defendant,
Apexical, Inc.

NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION and
THE ADMINISTRATOR OF THE NEW
JERSEY SPILL COMPENSATION FUND,

Plaintiffs
V.

OCCIDENTAL CHEMICAL
CORPORATION, TIERRA SOLUTIONS,
INC., MAXUS ENERGY CORPORATION,
REPSOL YPF, S.A., YPF, S.A., YPF
HOLDINGS, INC. and CLH HOLDINGS,
INC,,

Defendants.

MAXUS ENERGY CORPORATION and
TIERRA SOLUTIONS,
INC.,
Third-Party Plaintiffs,
Vs.

3M COMPANY, et al.,

Third-Party Defendants.

SUPERIOR COURT OF
NEW JERSEY

LAW DIVISION: ESSEX
COUNTY

DOCKET NO. L-9868-05 (PASR)

CIVIL ACTION

THIRD-PARTY
SUPPLEMENTAL DISCLOSURE

Third-Party Defendant Apexical, Inc., (“Apexical”) hereby provides its

Supplement to Initial Disclosure pursuant to Case Management Order (“CMO”) XII,

prior CMOs incorporated therein by reference, and in accordance with terms of the

January 31, 2011 Consent Order (“Consent Order”) applicable to certain of those Third-
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Party Joint Defense Group members who have received written confirmation that CMO
XII paragraph 21(a) production of site files is complete from Drinker Biddle & Reath
LLP, Andrews Kurth LLP, and/or Hannafan & Hannafan, Ltd. firms (counsel for Third-
Party Plaintiffs) together with any written agreement as to terms for timing, scope and
manner of production reached under the Consent Order (collectively the “Amended

Production Requirements™).

Reservations and Comments

1. Apexical reserves the right to object to the production of any documents or
other information on any ground, including relevance and undue burden, and to assert
any applicable privilege, including the attorney-client privilege, the work product
doctrine, the common interest doctrine, confidentiality, trade secret, State and Federal
Homeland Security confidentiality and any other applicable protection. These disclosures
are not intended to prejudice or waive any privileges or objections Apexical may have

with respect to any outstanding or subsequent requests for discovery.

2. Apexical’s investigation in this matter is continuing. Accordingly, it reserves
the right to supplement, clarify, and revise these disclosures any time prior to trial to the
extent additional information becomes available or is obtained through discovery.
Further, Apexical reserves the right to amend these disclosures to the extent the claims

brought by or alleged against Apexical in this litigation are amended.

3. Apexical reserves its right to rely on any facts, documents or other evidence
that may develop or come to Apexical’s attention during the course of this matter.

Apexical’s responses are set forth herein without prejudice to its right to assert additional
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objections of supplement is responses should Apexical discover additional grounds for

doing so during the course of this matter.

4. “Documents”, excluding electronic e-mail and Electronically Stored
Information, shall have the meaning set forth in this Court’s August 11, 2009 Order for

Preservation of Documents and Data.

5. “Alleged Discharges” shall have the meaning set forth in the Court’s CMO

VIIL

6. “Sites”, per CMO VIII, shall be defined as those site(s) or properties with

which a Third-Party Defendant is associated in a Third-Party Complaint.

7. Document Production requirements set forth in CMO XII, paragraph 21 (as
amended by the Amended Production Requirements) are read in concert with CMO VIII,
paragraph 3 and CMO V, paragraph 8 incorporated by reference in CMO XII, paragraph
(1). The Amended Production Requirements are also answered with reference to the
Alleged Discharges as defined in CMO VIII and include documents under the Excepted
Information Categories except to the extent that those documents are covered by logs
attached hereto. To the extent requirements set forth in Amended Production
Requirements are repetitive, burdensome and/or unfairly place a duty of inquiry on
Third-Party Defendants as to Newark Bay Complex locations other than the Sites,
disclosures herein are provided with reference to the Amended Production Requirements
and CMO XII paragraph 21(c) unless otherwise noted. With respect to Amended
Production Requirements as to CMO XII, paragraph 21(b), reference is made to

information previously furnished by the JDG in connection with CMO V, paragraph 8.
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8. Documents subject to claims of privilege, work product, confidentiality or
trade secret will be detailed in a log to be furnished in accordance with the August 11,
2009 “Agreed Order Regarding Documents Withheld from Production” as appended to
CMO VIII, which will be produced as soon as practicable as provided under the

Amended Production Requirements.

Production as to Paragraph 21(b) Requests

Copies of all non-privileged Documents other than electronic email discovery, that relate
to

(i.) the alleged discharge of any hazardous wastes, hazardous substances,
pollutants or contaminants (“Hazardous Materials™) to the Newark Bay Complex;

Response — See Response to Paragraph 21(c)(1)(i), below.

(ii.) the potential pathways and methods by which the Hazardous Materials have
been released to the Newark Bay Complex, as well as the quantity, nature and toxicity of
such Hazardous Materials;

Response — See Responses to Paragraphs 21(c)(1)(i) — (iv), below.

(1i1.) other actions relating to properties or operations that may have adversely
impacted the environmental condition of the Newark Bay Complex

Response - See Paragraph 7, above. Subject to and without waiver of the objections set
forth in that Paragraph, Apexical has no such documents.

(iv.) the costs and damages sought in connection with any alleged discharge of
Hazardous Materials.

Response - See Paragraph 7, above. Subject to and without waiver of the objections set
forth in that Paragraph, Apexical has no such documents. Apexical further notes that all
cross-claims and counterclaims and Fourth-Party claims are stayed in the present action
and, as such, it has made no such claim against parties in this action at this time.

Production as to Parasraph 21(c¢) Requests

1. A copy of all Documents relating to the following information for the site(s),
properties and/or operations with which the Third-Party Defendant is associated in the
Third-Party Complaints:
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L. the release or discharge of Hazardous Materials from or at that Third Party
Defendant’s properties or operations.

Response — Apexical denies that there has been a release or discharge of Hazardous
Materials from its Site. Non-privileged documents responsive to this request, to the
extent available, are being produced on the enclosed disc, subject to exceptions provided
under the Amended Production Requirements.

1l the operations, manufacturing and/or production processes, any Hazardous
Materials stored or utilized on the property, and any sampling that took place on the
property and any sampling or testing of the materials, by products or waste products used
in connection therewith;

Response - Apexical limits its response in accordance with paragraph 7 above and in
accordance with the Amended Production Requirements. Non-privileged documents
responsive to this request, to the extent available, are being produced on the enclosed
disc, subject to exceptions provided under the Amended Production Requirements.

1. sampling results from environmental, chemical, or biological testing
conducted at that Third Party Defendant’s properties; and

Response - Non-privileged documents responsive to this request, to the extent available,
are being produced on the enclosed disc, subject to exceptions provided under the
Amended Production Requirements.

iv. any communications involving that Third-Party Defendant and any
branch, department, agency or instrumentality of municipal, State or federal government
relating to any discharges or releases of Hazardous Materials or this litigation.

Response - Non-privileged documents responsive to this request, to the extent available,
are being produced on the enclosed disc, subject to exceptions provided under the
Amended Production Requirements.

2. Any Documents relating to any industrial waste containing Hazardous Materials that
was transported to, processed or treated at, or discharged from any of the sites and/or
properties with which a Third Party Defendant is associated in the Third Party
Complaints.

Response — Apexical denies that any industrial waste containing Hazardous Materials
was discharged from its Site. Non-privileged documents responsive to this request, to the
extent available, are being produced on the enclosed disc, subject to exceptions provided
under the Amended Production Requirements.

3. Any insurance or indemnity agreement under which another person or entity may be

liable to satisfy all or part of a possible judgment in this action or to indemnify or
reimburse for payments made to satisfy said judgment.
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Response — Apexical has no such documents in its possession.

Dated: February 28, 2011 Respectfully submitted,

COUGHLIN DUFFY LLP
Attorney for Third-Party Defendant,
Apexical, Inc.

ROBERT W. MUILENBURG
CONOR T. MULCAHY

338217-1 6



)V

soorpuadde I
's9[qel pue | sownjoA
AP Y Jo | [ seimn3y ‘1odoy
JAACN 'D°'d | uonednsaAur € 91X21 JOo uone3nsaAu] 6661
Jo ea1asuj asuoyd[y ‘0’ d ‘uorowe) 'y | ‘uorowe)) "'V [enuf saded 1 =N ‘127 AeIN
DV
U] soorpuadde
‘[eIUSWIUOIIAU uone3nsaAUl so[qer g
yead uonerpawal | ‘s3umerp poday
JAArN "0U] ‘[RIUSWIUOIIAUH YBdJ | JO SINYUIMNAIN AISIJo € 1x91 JOo uorne3nsoAu] 900T
Jo eurosu] asuoyd[y | JO SINYUIMNIIN “T [JoUuuay] "1 ylouuay] uo podoy saged 1] [eIpawy IOqUIAD(]
DV
U] saorpuadde
‘[eIULUIUOIIAUY I ‘so[qes ¢
yead [eoixady oy | ‘sBurmerp
"OU] ‘[RJUSWUOIIAUY Bdd | JO SINYUIMNAIN] | JB Udye) UoTjor 7 %9} uoday uondy 6002
dAALN JO JIOM UUY | JO SINYUIMNIIN T [IoUUdY] "1 [pouuy [erpaway | Jo saded 9 [eIpaWIY Arenuef
INAIIDTY AAANAS YOHLAV 1LDArdns HLONA| ATLLL ALV

AId2NaodUd LON SINTANNDO0A ATAVTIVAV ATOI'TdNd A0 HOT SONI “TVIIXHAdV
$0-8986-"1-XSd "ON LIMD0d
T8 1R “0D IE "A 18 P “dd0D "WAHD TVINAAIDDO A JAALN




