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The Department is adopting amendments, repeals, and new rules (the Final Rules)
to implement P.L. 2009, c. 60 (the Act). The Act includes the Site Remediation Reform
Act (SRRA), N.J.S.A. 58:10C-1 et seq., and related amendments to the Industrial Site
Recovery Act (ISRA), N.J.S.A. 13:1K-6 et seq., the Spill Compensation and Control Act
(Spill Act), N.J.S.A. 58:23-11 35 seq., the Underground Storage of Hazardous Substances
Act (UST Act), N.J.S.A. 58:10A-21 et seq., and the Brownfield and Contaminated Site
Remediation Act (Brownfield Act), N.J.S.A. 58:10B-1 et seq. SRRA established a new
paradigm for the remediation of contaminated sites in New Jersey, including the
requirement that a person responsible for conducting the remediation employ a licensed
site remediation professional (LSRP) to supervise the remediation. This adoption
includes amendments to the Discharges of Petroleum and Other Hazardous Substances
(DPHS) rules, N.J.A.C. 7:1E; the Underground Storage Tank (UST) rules, N.J.A.C.
7:14B; the Industrial Site Recovery Act (ISRA) Rules, N.J.A.C. 7:26B; and the
Administrative Requirements for the Remediation of Contaminated Sites (ARRCS),
N.J.A.C. 7:26C. This adoption also includes the repeal and replacement of the Technical
Requirements for Site Remediation (Technical Requirements), N.J.A.C. 7:26E, with new

rules of the same name and citation.
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This adoption is the third of three phases of the Department’s initiative to
implement the requirements of SRRA: (1) the special adoption of Interim Rules, which
included the replacement of the former Oversight of the Remediation of Contaminated
Sites rules with the new ARRCS rules and amendments to 14 other rules related to site
remediation, and which was effective on November 4, 2009 (see 41 N.J.R. 4467(a)
(December 7, 2009) for the special adoption); (2) the readoption of the Interim Rules
with minor amendments to continue the Interim Rules in effect while the Department
phases in the new site remediation paradigm (see 43 N.J.R. 1070(a) (May 2, 2011); 43
N.J.R. 2581(b) (October 3, 2011); and (3) this adoption of major amendments, repeals,
and new rules (the Final Rules), which will fully implement the new site remediation
paradigm as required by SRRA. Under SRRA, as of May 7, 2012, all remediation
projects must be supervised by an LSRP, and the Department’s oversight role will be

considerably curtailed.

Summary of Hearing Officer’s Recommendations and Agency Response:

The Department published the proposal in the New Jersey Register at 43 N.J.R.
1935(a) on August 15, 2011. A public hearing concerning this proposal was held on
September 13, 2011 at 9:00 a.m. in the public hearing room at Department headquarters,
401 E. State Street, Trenton. The comment period for the proposal closed on October 14,

2011. Dr. Barry Frasco, Assistant Director, Site Remediation Program Technical Support
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Element, served as the hearing officer. Forty people attended the public hearing and
thirteen people offered comments. The Hearing Officer recommended that the
Department adopt the rules as proposed, with the changes described below in the
summary of public comments and agency responses and the summary of agency-initiated
changes. The Department has accepted the Hearing Officer’s recommendation. A
transcript of the public hearing is available for inspection in accordance with applicable
law by contacting:

Office of Legal Affairs

Attn: DEP Docket Number 12-11-07

Department of Environmental Protection

401 East State Street

Mail Code 401-04L; P.O. Box 402

Trenton, New Jersey 08625-0402

This adoption document may be viewed on the Department’s website at

www.nj.gov/dep/rules.

Summary of Public Comments and Agency Responses:

The following persons timely submitted written and/or oral comments.
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Number Last Name First Name  Affiliation

1. Bee John

2. Beneduce William Norris Mclaughlin & Marcus, P.A.

3. Bluhm Sara NJ Business and Industry Association

on behalf of Site Remediation
Industry Network (SRIN)

Incorporated by reference with no additional comment by:

Baldisserotto Bob Hoffmann-La Roche Incorporation
Egenton Michael New Jersey State Chamber of
Commerce
George-Cheniara Elizabeth NJ Builders Association
Lukas Michael DuPont Corporation
4. Bush Milton American Council of Independent
Laboratories
5. Cozzi Andrew Bluestone Environmental Services,
LLC
6. De Rose Nicholas Licensed Site Remediation

Professional Association

Goldstein Kenneth Licensed Site Remediation
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Professional Association
Fisher Mark Licensed Site Remediation
Professional Association
7. Destefano William Groundwater and Environmental
Services, Incorporated
8. Digangi Tom Association of General Contractors

of New Jersey

9. Donohue John Fuel Merchants Association of New
Jersey
10. Doupe Amy Lancaster Laboratories, Incorporated
11. Draikiwicz Michael Novartis Pharmaceutical Corporation
12. Egenton Michael New Jersey State Chamber of
Commerce
13. Ferguson Roger
14. Greenberg Marilynn Riker Danzig on behalf of Newport
Association
Lyonott Kenneth Riker Danzig on behalf of Newport
Association
Senior Steven Riker Danzig on behalf of Newport
Association
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15. Greyer Deb Stanley Black & Decker,
Incorporated

16. Hall Debra Hopewell Junction Citizens for Clean
Water

17. Jones J. Forrest McCarter & English on behalf of

KDC Solar LLC
Kurzweil Lanny McCarter & English on behalf of
KDC Solar LLC
18. Katcher Bruce Manko Gold Katcher and Fox on
behalf of CSX Railroad,
Consolidated Railroad, and Norfolk

Southern Railroad

19. Kitts Dave Mannington Mill Incorporated
20. Laird H. Scott URS Corporation
21. Lambert T.H. International Matex Tank Terminals

(IMTT) — Bayonne

22. Lawson Frank JCP&L

23. Lavorerio Bob Chevron Environmental Management
Company

24. Martin Amy PSEG
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25.

26.

27.

28.

29.

30.

31.

32.

33.

Matri Michael
McGuinness Michael
Powley Jeffery
Rosera Richard
Russo Anthony
Semeraro, Jr. Michael
Shoyer Rick
Smith Steve
Spiegel Robert
Patterson Dana

On behalf of the following:

Carluccio Tracy
Wolfe Bill
Zipf Cindy

Godber Alan

Hess Corporation

National Association of Industrial
and Office Properties (NAIOP)
TRC Environmental Corporation
Reckitt Benckiser, Inc.

Chemistry Council of New Jersey
(CCN))

International Council of Shopping
Center

Synergy Environmental

BASF Corporation

Edison Wetlands Association

Edison Wetlands Association

Delaware Riverkeeper Network
New Jersey Public Employees for
Environmental Responsibility
(NJPEER)

Clean Ocean Action

Lawrence Brook Watershed



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

34.

35.

36.

37.

38.

39.

40.

41.

42.

Tittel
Montague
Sheehan
Riggiola
Mans
Schultz
Pringle
Speis

Steinberg

Tittel
Tornick

Toskos

Walsh

Wilson
Wilson

Wolfe

Jeff
Peter
Bill
Lisa
Debbie
Bill
David
David

Micheal

Jeff
Barry
Ted

Diane

Bufty
Kendall

Bill

Partnership

NJ Sierra Club

Environmental Research Foundation
Hackensack Riverkeeper

Citizens for a Clean Pompton Lakes
NY/NJ Baykeeper

NY/NJ Baykeeper

NJ Environmental Federation
Accutest Laboratories

Morgan, Lewis & Bockius LLP on
behalf of RCRA Corrective Action
Sierra Club - New Jersey Chapter

USEPA

Commerce and Industry Association
of New Jersey (CIANJ)
ConocoPhillips

Paulsboro Refining Company LLC
New Jersey Public Employees for

Environmental Responsibility
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(NJPEER)

43. Worden Brian

The timely submitted comments and the agency’s responses are summarized

below. The number(s) in parentheses after each comment identifies the respective

commenters listed above.

General Comments

1. COMMENT: The commenters support the Department’s efforts in creating new rules

to implement the requirements of SRRA. (3, 6,9, 12, 14, 17, 18, 20, 22, 24, 26, 29, 39)

RESPONSE: The Department acknowledges the commenters’ support of this

rulemaking.

Remedial Priority System Ranking

2. COMMENT: SRRA at N.J.S.A. 58:10C-27b(4) provides that the Department may

undertake direct oversight of a remediation of a contaminated site where the site is ranked

10
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by the Department in the category requiring the highest priority pursuant to the ranking
system developed pursuant to N.J.S.A. 58:10-23.16. Accordingly, the listing of a site on
the remedial priority system is one basis for the Department to assume direct oversight of
a case. While assumption of direct oversight is discretionary, that does not take away

from the significance of the remedial priority system. (33, 42)

3. COMMENT: SRRA includes an essential safeguard that mandates (no Department
discretion) that the Department perform additional review of all remediation of “high
priority” sites, as determined by the remedial priority system. See N.J.A.C. 58:10C-21.

(42)

RESPONSE to COMMENTS 2 and 3: The Department agrees that SRRA at N.J.S.A.
58:10C-27b(4) provides that the Department may undertake direct oversight of a
remediation of a contaminated site where the site is ranked by the Department in the

category requiring the highest priority pursuant to the ranking system developed pursuant

to N.J.S.A. 58:10-23.16.

The Department also agrees that N.J.S.A. 58:10C-21 directs the Department to inspect all
documents and information submitted by the LSRP on receipt, and mandates at N.J.S.A.

58:10C-21b(1) additional Department review of those documents when, among other

11
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things, a site is ranked in a category requiring the highest priority on the remedial priority

system.

Accordingly, N.J.A.C. 7:26C-14.3(a)4 provides that one factor that the Department
considers when determining whether to exercise its discretion to undertake direct
oversight of a portion, condition or the entire remediation of a contaminated site is the
category in which the site falls on the remedial priority system. Additionally, as
mandated by SRRA, the Department intends to perform additional review of any
document submitted for a site ranked in a category requiring the highest priority on the

remedial priority system.

The remedial priority system is one of several tools that the Department intends to use to
encourage persons responsible for conducting the remediation to quickly and effectively
clean up their sites, to keep the public informed concerning the progress of remediation
of contaminated sites throughout New Jersey, and to assist the Department in focusing its
resources on those sites where its expertise is needed most. In fact, every contaminated
site is included on the Department’s known contaminated sites list (see

wwwe.state.nj.us/dep/srp/kcsnj/), and data concerning each of these sites, including

detailed information describing the case history at a site, is already available through the

Data Miner reporting tool (see datamine2.state.nj.us/dep/DEP_OPRA/). As sites are

12
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remediated, they are removed from the known contaminated site list, and they will no
longer be ranked on the remedial priority system list. The Department anticipates that it
will be able to provide information to responsible entities and to publish the remedial
priority system categories along with the most up-to-date known contaminated sites list

by late summer 2012.

4. COMMENT: SRRA mandated that the Department adopt a remedial priority system
no later than one year after the date of enactment of SRRA, that is, by May 7, 2010. The
timing of this remedial priority system deadline is critical and was intended to allow the
Department to design a risk based LSRP program and for the public to have some
assurance that essential science based safeguards are in place. See N.J.S.A. 58:10-23.16.

(42)

5. COMMENT: A science-and-risk-based remedial priority system is an essential
safeguard to protect the public interest, given the conflicts of interest inherent in the
LSRP program, and the potential for economic or political factors to override science-
based public health protection. The LSRP program should not be implemented unless the

remedial priority system is first adopted. (33, 42)

13
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6. COMMENT: The Department is violating the public trust and the Department’s
responsibility by not taking the time to rank the contaminated sites in New Jersey, and by

not retaining direct oversight over the most contaminated sites. (33, 42)

RESPONSE to COMMENTS 4 through 6: The Department is currently in the process of
developing the remedial priority system, with substantial input from external stakeholders
who have both technical and policy expertise. The Department has expended significant
resources since the passage of SRRA to fine tune the remedial priority system so that it
reflects both site specific conditions and proximate receptors. The Department recognizes
that the statute required the remedial priority system to be in place by May 2010.
However, because of the complexity and importance of the system, the Department
determined that it was more important to ensure that the system met the goals of the
statute than meeting the proscribed deadline. The Department anticipates that it will be
able to provide information to responsible entities and to publish the remedial priority
system categories along with the most up-to-date known contaminated sites list by late
summer 2012. However, it would not be appropriate to put the implementation of SRRA
on hold until the remedial priority system is in final form because to do so would be a
violation of SRRA’s mandate that, after May 7, 2012, all sites must be remediated using
the services of an LSRP and without Department oversight unless otherwise directed by

the Department. The intent of SRRA is to allow LSRPs to make decisions regarding

14
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remediation of a site using their professional judgment, and to not delay remediations by
requiring Department review and approval of activities before they occur. Additionally,
SRRA gives the Department discretion as to whether to assume direct oversight of sites
that are ranked by the Department in the category requiring the highest priority pursuant
to the RPS system. As long as sites are continuously remediating and remain in
compliance such that the remediation is protective of public health and of the
environment, the Department does not intend to assume oversight and most likely cause
delays in the remediation due to staff reviewing and approving documents. Sites that are
not continuously remediating or do not remain in compliance will be subject to direct
oversight, especially so for those sites that are ranked by the Department in the category
requiring the highest priority pursuant to the RPS system. Based on the implementation
of the licensed site remediation program to date, and with the knowledge that the
remedial priority system will be in place by summer 2012, the Department believes that it

is being consistent with its public trust responsibilities.

7. COMMENT: No Department-petitioned environmental justice sites or other sites
where the human health and ecological impacts are significant should be delegated to the
LSRP program. Department petitioned environmental justice communities include
Camden, Newark, Upper Ringwood, Linden, and Long Branch. The Department has

already made a verbal commitment that environmental justice sites will not become

15
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LSRP sites, but this claim must be substantiated. This irresolute support of environmental
justice communities is our most significant concern, since it could undermine many years
of effective remedial planning and actions with the impacted, underprivileged

communities that have developed a relationship of trust with the Department. (33)

RESPONSE: One primary goal of SRRA and of the LSRP program is to ensure that
persons who have an affirmative obligation under N.J.S.A. 58:10B-1.3a to conduct
remediation understand that they must do so without Department supervision unless
otherwise directed by the Department. Another key goal is to ensure that sites are
remediated quickly. Continuous remediation is a key component to ensuring that sites
are remediated quickly, thereby reducing and ultimately eliminating the impact of
contamination on the health of citizens in any community, but especially in communities
in which a disproportionately large number of contaminated sites are located. In fact, the
amendments to the Brownfield Act that accompanied SRRA require all persons
responsible for conducting the remediation to, by May 2012, hire an LSRP and conduct
the remediation without the prior approval of the Department, unless directed otherwise
by the Department. See N.J.S.A. 58:10B-1.3b. Accordingly, SRRA requires that all
sites, regardless of whether they are environmental justice sites, must be remediated

under the supervision of an LSRP.

16
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Even though environmental justice sites must be continuously remediated using an LSRP,
the Department takes SRRA’s mandate to provide a closer review of LSRP work at such
sites very seriously. See N.J.S.A. 58:10C-21b, which requires the Department to perform
additional review of any document, or to review the performance of a remediation, under
one of four circumstances, including if the contaminated site is located in a low-income
community of color that has a higher density of contaminated sites and permitted
discharges with the potential for increased health and environmental impacts, as

compared to other communities.

In addition to SRRA’s directive, the Department, on its own initiative, continues to
advance strategies and policies that empower communities disproportionately impacted
by environmental stressors. The Department’s Office of Environmental Justice is a
dedicated point of contact for residents, and it is responsible for coordinating Department

programs to address environmental justice concerns in a holistic way.

The commenter and other interested parties are directed to the Department’s

environmental justice website at www.nj.gov/dep/ej/ for contact information and other

materials regarding environmental justice matters.

17
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8. COMMENT: The Department should adopt a risk-based approach so that the sites
that present the highest risk get prioritized for cleanup first. This highest risk group
includes sites where human and environmental exposure is not under control, and where
there are immediate environmental concerns (IEC), such as sites where people are
drinking contaminated water or being exposed to contamination at unacceptable levels.
However, this rule suggests a performance-based approach that will allow LSRPs to
place a cap on every site or in some cases simply put fencing around them as the
engineering control. This rule is set up so that the LSRP decides who can interpret
exposure, and as long as the ends justify the means, it would be acceptable. This
performance-based approach is unacceptable, and a risk-based approach must be used in

the LSRP program. (33)

RESPONSE: The Department already requires the person responsible for conducting the
remediation to proactively address IECs. Pursuant to the Technical Requirements and
ARRCS, such situations require specific time frames for ensuring that people are
protected at these sites with immediate environmental concerns. Additionally, the rules
require the assignment of a Department case manager to help in the addressing of the
IEC, to ensure that the time frames to protect people and other receptors are met and that
remediation of the source areas is timely completed. In situations where there is no

responsible party conducting the remediation, the Department will step in and perform

18
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the necessary tasks, such as protecting people and other receptors, and source control. In
the situations of both impacted potable wells and vapor intrusion, the source must be
removed, rather than simply capped or fenced off. Source removal is the sole method
that ensures that contamination no longer migrates through the ground water and

eliminates the threat of exposure of people to the contamination.

9. COMMENT: The commenter incorporates by reference its December 2010
testimony to the Senate Environment Committee regarding the remedial priority system

and offered links to web based documents and reports on this topic. (42)

RESPONSE: The commenter did not provide the testimony to which the commenter

referred. From the comment, however, the Department infers that the commenter is

commenting on the development of the remedial priority system, which is not a topic of

this rulemaking. Accordingly, this comment is beyond the scope of this rulemaking.

Guidance Documents vs. Rules

Remedial action performance standards

19
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10. COMMENT: N.J.A.C. 7:26C-1.2(a) provides a list of statutes, rules and guidance
that an LSRP must follow to ensure that remediation is protective of public health, safety
and environment, including all applicable New Jersey rules (including ARRCS, the
Technical Requirements, the Remediation Standards, and any other applicable standards
adopted by law); all available Department guidance documents, relevant EPA guidance
documents; and any other relevant methods and practices (emphasis added). It will be
difficult to find any and all relevant guidance. The Department should provide specific

cross-references. (7, 11)

11. COMMENT: ARRCS should only require that the responsible party use sound
practices as they are presented in the professional literature, including guidance.
Alternately, the requirement should be the “person responsible for conducting the
remediation shall do so in accordance with the ordinary standard of care.” As a practical
matter, the Department guidance is conservative and occasionally lagging in adopting
current methodologies. The remediating party should have the option to choose the
methodologies that they believe are best suited for their circumstances and should not be
constrained by a ladder of document authority. Ultimately, the remediating party needs to
focus on achieving remediation that is protective of human health and the environment,

not meeting the letter of the guidance.

20
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Accordingly, N.J.A.C. 7:26C-1.2 should be revised to read as originally written, as

follows:

(a) The person responsible for conducting the remediation shall conduct the
remediation in accordance with all applicable statutes, rules, and guidance, including,
but not limited to, the Remediation Standards rules, N.J.A.C. 7:26D, the Technical
Requirements for Site Remediation rules, N.J.A.C. 7:26E, this chapter and the

Department's guidance at www.nj.gov/dep/srp/srra/guidance. (6)

12. COMMENT: Requiring at N.J.A.C. 7:26C-6.2(g) that the LSRP only issue an RAO
when he/she has determined that remediation was completed pursuant to N.J.A.C. 7:26C-
6.2(c) will result in cases of conflicting requirements that will prevent the issuance of
RAOs under the requirements of this paragraph because of the many cross-cutting topics

within the various guidance documents. (6)

RESPONSE to COMMENTS 10 through 12: It is the Legislature, through SRRA, that
requires the LSRP to issue an RAO only after the LSRP has determined that the
remediation has been completed, and that the LSRP base his or her opinion as to whether

to issue an RAO on a hierarchy of statutes, rules and regulations. Similarly, the

21



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

requirement to apply any available and appropriate technical guidance issued by the

Department is also required pursuant to SRRA.

In SRRA at N.J.S.A. 58:10C-14(d), the Legislature requires that:

Upon completion of the remediation, the licensed site remediation
professional shall issue a response action outcome to the person responsible
for conducting the remediation when, in the opinion of the licensed site
remediation professional, the site has been remediated so that it is in
compliance with all applicable statutes, rules and regulations protective of

public health and safety and the environment . . . .

The Department codified this requirement at N.J.A.C. 7:26C-6.2(g). The LSRP may only
issue an RAO when he/she has determined that remediation was completed pursuant to
N.J.A.C. 7:26C-6.2. N.J.A.C. 7:26C-6.2(a) allows the LSRP issue an RAO when, in the
opinion of the LSRP, the site or area of concern (AOC) has been remediated pursuant to
N.J.A.C. 7:26C-6.2(c), including the applicable statutes, rules and regulations listed at

N.J.A.C. 7:26C-1.2(a).
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The Legislature set forth with specificity at N.J.S.A. 58:10C-14c in the form of a
hierarchy the statutes, rules, regulations, and technical guidance that the Legislature
requires the LSRP to use when determining whether to issue an RAO. The Department

disagrees that the rules do not properly implement this hierarchy.

The first part of the hierarchy, N.J.S.A. 58:10C-14c(1), requires the LSRP to make each
decision concerning a contaminated site in order to meet the health risk and
environmental standards established pursuant to the following: (1) the Brownfield Act at
N.J.S.A. 58:10B-12, (2) the remediation standards adopted by the Department pursuant to
the Brownfield Act at N.J.S.A. 58:10B-12, (3) the maximum contaminant levels (MCLs)
for building interiors adopted by the Department of Health and Senior Services pursuant
to N.J.S.A. 52:27D-130.4, as applicable, and (4) any other applicable standards adopted
pursuant to law. The Department codified these requirements in the ARRCS rules at

N.J.A.C. 7:26C-1.2(a)1.

The second part of the hierarchy, N.J.S.A. 58:10C-14¢(2), requires the LSRP to apply the
technical standards for site remediation adopted by the Department pursuant to the
Brownfield Act at N.J.S.A. 58:10B-1, et seq., the mandatory remediation timeframes and
the expedited site specific timeframes adopted by the Department pursuant to SRRA at

N.J.S.A. 58:10C-28, and the presumptive remedies adopted by the Department pursuant
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to the Brownfield Act at N.J.S.A. 58:10B-12. The Department codified these

requirements in the ARRCS rules at N.J.A.C. 7:26C-1.2(a)2.

The third and fourth parts of the hierarchy, N.J.S.A. 58:10C-14c¢(3) and (4), allow the
LSRP to exercise professional judgment, in certain circumstances, as long as the LSRP so
documents. The LSRP must apply any available and appropriate technical guidelines
concerning site remediation as issued by the Department. However, if the LSRP is of the
opinion that “there is no specific requirement provided by the technical standards for site
remediation adopted by the Department, and guidelines issued by the Department are not
appropriate or necessary,” to meet the remediation requirements listed in N.J.A.C.
58:10C-14¢(1), the LSRP may make decisions regarding a remediation by using “relevant
guidance from the Federal Environmental Protection Agency or other states and other
relevant, applicable, and appropriate methods and practices that ensure the protection of
the public health and safety, and of the environment.” If the LSRP chooses to exercise
professional judgment pursuant to this provision, SRRA requires the LSRP to set forth
justification for such use, in the relevant submittal. The Department codified these
requirements in the ARRCS rules at N.J.A.C. 7:26C-1.2(a)3, concerning the use of

guidance documents.
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As indicated above, the requirement to use this hierarchy is not optional. It is prescribed
by the Legislature through SRRA. Accordingly, the Department is required to implement
these provisions, and it is doing so through the ARRCS rules at N.J.A.C. 7:26C-1.2(a),
and the requirements at N.J.A.C. 7:26C-6.2 that the LSRP must base his or her opinion as

to whether to issue the RAO on the hierarchy in N.J.A.C. 7:26C-1.2(a).

While adherence to the hierarchy is mandatory, the hierarchy does allow the LSRP to use
professional judgment. As discussed above, N.J.S.A. 58:10C-14¢(3) and (4) allow the
LSRP to exercise professional judgment, in certain circumstances, as long as the LSRP so
documents, including in cases where the LSRP perceives conflicting requirements. The
Department is implementing this provision throughout the ARRCS and Technical
Requirements. N.J.A.C. 7:26C-1.2(a)3 provides that the LSRP may use guidance issued
by the EPA or other states, or “[a]ny other relevant, applicable, and appropriate methods
and practices to ensure the protection of the public health and safety, and of the
environment” under two circumstances: (1) when the LSRP determines that there is no
specific technical guidance issued by the Department, or (2) that the guidance issued by

the Department is inappropriate or unnecessary to meet the remediation requirements.

The hierarchy appeared in the version of N.J.A.C. 7:26C that is amended by this adoption

at N.J.A.C. 7:26C-6.2(c), and N.J.A.C. 7:26C-1.2(a) then read as the commenter points
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out. However, the Department determined it to be more clear and effective to codify the
hierarchy at the beginning of N.J.A.C. 7:26C, and therefore recodified it from N.J.A.C.
7:26C-6.2(c) to N.J.A.C. 7:26C-1.2(a). N.J.A.C. 7: 26C-6.2(c) now includes a cross

reference to the hierarchy at N.J.A.C. 7:26C-1.2(a).

13. COMMENT: Both the ARRCS and the Technical Requirements should embrace the
hierarchy for professional judgment presented in N.J.S.A. 58:10C-14c. However, the

proposed Technical Requirements have not cited the hierarchy from SRRA. (6)

RESPONSE: Both the ARRCS rules and the Technical Requirements incorporate the
hierarchy of statutes, rules and technical guidance documents from SRRA at N.J.S.A.
58:10C-14c. The Technical Requirements at N.J.A.C. 7:26E-1.5(a) require remediation
to be conducted pursuant to the ARRCS rules at 7:26C-1.2 and the hierarchy is itself set
forth at N.J.A.C. 7:26C-1.2. Accordingly, adding additional rule text at N.J.A.C. 7:26E-

1.5 is unnecessary and redundant.

14. COMMENT: The Technical Requirements at N.J.A.C. 7:26E-1.5(a) require the
person responsible for conducting the remediation to conduct remediation pursuant to
ARRCS at N.J.A.C. 7:26C-1.2, and in N.J.A.C. 7:26E-1.5(b), using “any and all

appropriate technical guidance concerning site remediation issued by the Department.”
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The phrase “as determined to be appropriate by the LSRP of record” should be inserted at

the end of the sentence in (b). (7)

RESPONSE: The proposed amendment is unnecessary. As discussed above, the ability
to deviate from the Department’s technical guidance is already at the discretion of the

LSRP, as provided at N.J.A.C. 7:26C-1.2(a)3.

Enforcement of Guidance

15. COMMENT: Properly developed and vetted guidance documents are important tools
to assist an LSRP in the remediation process. Guidance should provide a suggested path
to attaining the objectives of the regulations but, inherent in the guidance concept is that

other paths to the same goal may, and do, exist. (6)

16. COMMENT: Guidance must allow for sufficient flexibility and exercise of

professional judgment; otherwise, it is not truly “guidance” but, rather, regulation. (6)

17. COMMENT: The complexity and inflexibility of the Technical Requirements has

been replaced by more detailed and complex guidance documents that will be enforced as
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if they were regulations by the Department as opposed to true “guidance,” thereby

imparting even more inflexibility into the site remediation process. (18)

18. COMMENT: The Department’s position that SRRA provides the authority for the
Department to enforce the use of a guidance document is contrary to the language of
SRRA at N.J.S.A. 58:10C-14c, as well as inconsistent with the established rule making

procedures and the due process requirements in New Jersey. (6)

19. COMMENT: While the Rule Proposal has significantly reduced the technical
regulations that guide cleanups in New Jersey, the same prescriptive requirements have
been inserted in guidance documents, adherence to which is mandated by rule. Rather
than providing the flexibility for evaluating alternative approaches that may be able to
achieve the same environmental objectives in a more cost effective or timely manner, the
guidance documents continue to require the application of overly conservative
remediation standards to all contaminated sites regardless of the risk (or lack thereof) that
such sites pose to human health and the environment. All references to “compliance”

with guidance documents are inappropriate, contrary to law, and must be deleted. (3, 11,

23)
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20. COMMENT: Although the Department is to be commended for reducing the
prescriptive nature of the Technical Requirements, the rule proposal still contains too
many prescriptive regulations and it would compel compliance with prescriptive
guidance documents. This approach is inconsistent with a "performance based" program,
which would rely on the exercise of professional judgment by LSRPs, and it improperly

suggests that "guidance" is enforceable as law. (12)

21. COMMENT: Guidance documents appear to improperly be considered supplemental
regulations and are considered “enforceable.” For example, ARRCS requires at N.J.A.C.
7:26C-1.2(a)3 that the person responsible for conducting the remediation shall conduct the
remediation by applying any available and appropriate technical guidance concerning site
remediation as issued by the Department. Similarly, the Technical Requirements at
N.J.A.C. 7:26E-1.6(b)4ii require the person responsible for conducting the remediation to
include, in each remedial phase workplan and report, a list of all rationales submitted for

deviations from any technical guidance pursuant to N.J.A.C. 7:26C-1.2(a)3.

Effectively, the above-referenced provisions of ARRCS and the Technical Requirements
constitute regulating through guidance, since the remediating party “shall apply
guidance” and “shall include rationale for deviations from guidance.” Mandating that

guidance is enforceable is contrary to Executive Order #2. (3, 6, 39)
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22. COMMENT: The Department is inappropriately attempting to give guidance
documents the same force and effect as regulations, without complying with the
requirements of the Administrative Procedure Act (APA). In exercising discretion when
discharging its statutory duty, an agency may choose between formal action, such as
rulemaking or adjudication, and informal action, provided the choice complies with due
process requirements and the APA. N.J.S.A. 52:14B-I et seq. Moreover, an agency's
informal action may constitute de facto rulemaking, despite how the agency may have

categorized it, Metromedia, Inc. v. Div. of Taxation, 97 N.J. 313 (1984), thereby

requiring the agency to also comply with the APA requirements. A “rule” is “each
agency statement of general applicability and continuing effect that implements or
interprets law or policy, or describes the organization, procedure or practice requirements
of any agency.” See N.J.S.A. 52:14B-4(a)(1); N.J.S.A. 52:14B-4(a)(2). The requirement
to comply with the guidance documents and the fact that the guidance documents are
prescriptive in nature and are written in mandatory terms is evidence that they are either
rules that are not properly promulgated or are de facto rules, and are therefore

unenforceable. (3, 11, 15)
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23. COMMENT: In order to enable the LSRP’s use of professional judgment in the
application of applicable guidance, the Department should add to N.J.A.C. 7:26E-1.7, as
follows, to emphasize the consistency with the legislative intent of SRRA:
(c) The person responsible for conducting the remediation may deviate from the
Department’s applicable site remediation guidance referenced in N.J.A.C. 7:26E-1
through 5. The licensed site remediation professional may use the following
additional guidelines to make decisions regarding a remediation, and shall set forth
justification for such use, in the relevant submittal:
(1) relevant guidance from the federal Environmental Protection Agency or other
states; or
(2) other relevant, applicable and appropriate methods and practices that ensure

the protection of the public health and safety, and of the environment. (6)

RESPONSE to COMMENTS 15 through 23: The requirement to apply Department
technical guidance or otherwise document when the technical guidance is inappropriate
or unnecessary is not a unilateral attempt by the Department to enforce a requirement
without statutory authority. Rather, as discussed at length above, this requirement is
imposed by the Legislature pursuant to SRRA at N.J.S.A. 58:10C-14¢(3) and (4). Built
in to those provisions of SRRA is the flexibility in choosing how to achieve the standards

set forth in the hierarchy of standards at N.J.S.A. 58:10C-14¢(4).
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SRRA at N.J.S.A. 58:10C-14c(3) specifically requires the Department to “provide
interested parties the opportunity to participate in the development and review of
technical guidelines issued for the remediation of contaminated sites.” The Legislature
thus did not require promulgating this technical guidance pursuant to the APA, but rather

using stakeholder input. The Department has complied with this legislative direction.

The purpose of the Department’s technical guidance is to provide Departmentally
acceptable policies and scientifically based approaches to achieving compliance with the
Department’s rules. The person responsible for conducting the remediation’s LSRP may,

in certain circumstances, use professional judgment in meeting remedial objectives.

The rules do not require “compliance” with technical guidance, and the Department will
not be enforcing whether a person responsible for conducting the remediation “complied”
with a particular provision in a guidance document. Rather, the rules require and the
Department will enforce the requirement to comply with N.J.A.C. 7:26C-1.2(a)3 if that

person failed to provide justification for a deviation from the technical guidance.

The penalty table that follows N.J.A.C. 7:26C-9.5(b) provides a list of rule provisions and

their corresponding penalty amounts. Included in this list is the violation of N.J.A.C.
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7:26C-1.2(a), currently summarized as “failure to conduct remediation in accordance
with all applicable statutes, rules, standards and guidance,” which may be misleading.
N.J.A.C. 7:26C-9.5(b) states that the penalty table includes summaries of the rules on
which the Department will enforce, and that in the event of a conflict between the
summary and the corresponding rule provision, the corresponding rule provision shall
prevail. Accordingly, on adoption the Department is modifying the description of
N.J.A.C. 7:26C-1.2(a) in the penalty table at N.J.A.C. 7:26C-9.5(b) to state, “failure to
conduct remediation in accordance with all applicable statutes, rules, and standards [and

technical guidance], or to provide a written rationale and justification for any deviation

from technical guidance” (new text underlined, deleted text in brackets). The Department

is also changing the companion provision in the Technical Requirements to ARRCS at
N.J.A.C. 7:26C-1.2(a)3, namely N.J.A.C. 7:26E-1.5(b), to clarify that the person
responsible is to apply the technical guidance pursuant to N.J.A.C. 7:26C-1.2(a)3, which
includes the requirement to provide a rationale and justification for any deviation from

guidance.

As discussed more fully below in response to Comments 32 through 46, submitting a
variance from the Technical Requirements and documenting a deviation from technical
guidance are two separate tools that should not be confused. Documenting deviations

from technical guidance is implemented through the ARRCS rules at N.J.A.C. 7:26C-
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1.2(a)3, while submitting a variance from a technical requirement is implemented

through the Technical Requirements at N.J.A.C. 7:26E-1.7.

24. COMMENT: The Department should not abandon mandatory rules in favor of
voluntary and unenforceable guidance. The Department has no legal authority to enforce
the “guidance,” because only a regulation has the force of law. A guidance document is
merely a suggestion, and the LSRPs are given the ability to interpret them however they
see fit. For example, if the cleanup standard for the recently federally classified cancer-
causing Trichloroethylene is one part per billion in drinking water, the guidance would
allow the LSRP to interpret that standard in any way they saw appropriate and this may
result in a failure to remediate contaminated drinking water at the expense of families

who depend on those water supplies for their potable water. (33)

RESPONSE: The LSRP does not have the authority to interpret the risk associated with
a particular contaminant at a site such as TCE in the commenter’s example, and then
make decisions that would not be protective of public health and safety and the
environment. All remediation must be conducted so that it is protective of public health
and safety and the environment. See, N.J.S.A. 58:10C-16a. The Brownfield Act, at
N.J.S.A. 58:10B-12g, instructs the Department and the person responsible for conducting

the remediation on how to determine the appropriate remediation standard or remedial
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action. The burden to demonstrate that a remedial action is protective of public health
and safety and the environment, as applicable, is with the person responsible for
conducting the remediation, pursuant to N.J.S.A. 58:10B-12g. However, SRRA did not
amend the requirement in the Brownfield Act that contamination be remediated to health
based standards; this requirement remains in effect. Additionally, the Remediation
Standards are promulgated rules at N.J.A.C. 7:26D, and are not technical guidance;
therefore, an LSRP does not have the authority to “to interpret that standard in any way

they saw appropriate...”

Documenting deviations from technical guidance

25. COMMENT: Under proposed N.J.A.C. 7:26C-1.2(a)3, “when there is no specific
technical guidance issued by the Department or in the judgment of a licensed site
remediation professional the guidance issued by the Department is inappropriate or
unnecessary to meet the remediation requirements of (a)l and 2 above, the person
responsible for conducting the remediation may use the following additional guidance
[e.g., federal or other states’ guidance; other relevant methods], provided that the person
includes in the appropriate report a written rationale concerning why the technical

guidance issued by the Department is inappropriate or unnecessary to meet the
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remediation requirements of (a)l and 2 above , and justifies the acceptability of the

guidance or other methods that were utilized: ...”

By comparison, N.J.S.A. 58:10C-14¢(4), upon which the above is based, provides “when
there is no specific requirement provided by the technical standards for site remediation
adopted by the department, and guidelines issued by the department are not appropriate
or necessary, in the professional judgment of the licensed site remediation professional,
to meet the remediation requirements listed in paragraph (1) of this subsection, the
licensed site remediation professional may use the following additional guidelines to
make decisions regarding a remediation, and shall set forth justification for such use, in

the relevant submittal: ...”

The Department must revise N.J.A.C. 7:26C-1.2(a)3 to correspond with N.J.S.A. 58:10C-
14¢(4) because the listed guidance documents are by definition “acceptable” and
therefore, their acceptability should not have to be separately justified. To require this

additional justification unnecessarily increases paperwork requirements and associated

costs. (18)

26. COMMENT: The requirement that deviation from technical guidance must be

documented should be removed. As a practical matter, most guidance published to date
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lists arbitrary requirements, most importantly sampling schemes, without providing any
rationale or explanation for how such requirements were derived. In the absence of a
technical basis for the requirements listed in the guidance, the requirement to present the
rationale for deviation is meaningless. It would be more appropriate to recast the
requirement that the person responsible for conducting the remediation must document
how the use of guidance or other appropriate references resulted in a technically
defensible document and a remedial action that is protective of human health and the

environment. (6)

RESPONSE to COMMENTS 25 and 26: N.J.A.C. 7:26C-1.2(a)3 does not require a
justification of the acceptability of technical guidance. Rather, it requires justification
when the LSRP believes that the technical guidance issued by the Department is
inappropriate or unnecessary to meet the remediation requirements set forth in the
applicable statutes and rules. Documentation of deviations from technical guidance is
mandated by SRRA at N.J.S.A 58:10C-14c(4). Based on the comments received, and in
order to clarify that the Department is not requiring a demonstration of “acceptability” of
other guidance, the Department is replacing the word “acceptability” with the word

13 2

use.
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27. COMMENT: The Department must revise N.J.A.C. 7:26C-1.2(a)3 to correspond
with N.J.S.A. 58:10C-14c(4) because the LSRP is the party designated by the statute to
provide the justification for using the alternative guidance, not the person responsible for

conducting the remediation. (18)

RESPONSE: The Department agrees that N.J.S.A. 58:10C-14¢(4) places the obligation
on the LSRP and not on the person responsible for conducting the remediation to justify

using alternative guidance:

(4) When there is no specific requirement provided by the technical standards for
site remediation adopted by the department, and guidelines issued by the department
are not appropriate or necessary, in the professional judgment of the licensed site
remediation professional, to meet the remediation requirements listed in paragraph (1)
of this subsection, the licensed site remediation professional may use the following

additional guidelines to make decisions regarding a remediation, and shall set forth

Accordingly, to comport N.J.A.C. 7:26C-1.2(a)3 with this statutory provision, on
adoption, the Department is substituting “licensed site remediation professional” for

“person responsible for conducting the remediation.”
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28. COMMENT: The requirement that an LSRP must document and justify any
deviation from the Department’s guidance documents, including past, present or future,
did not exist prior to this rule proposal. Accordingly, it is possible that an LSRP who is
preparing a remedial action report for a site on which remediation has been ongoing for
many years could feel compelled to go back and try to document many historic
deviations. This approach would be unworkable and overly burdensome, with no
corresponding benefit to public health or the environment. Any requirement to document

significant deviations by an LSRP must apply to future actions only. (6)

RESPONSE: N.J.A.C. 7:26C-1.2(a)3 requires the LSRP to document why, in the
LSRP’s judgment, the guidance issued by the Department is inappropriate or
unnecessary. The rule does not require documentation of future deviations as that would

be an impossibility because the deviation has not yet occurred.

The commenter’s assertion that the requirement that an LSRP must document and justify
any deviation from the Department’s guidance documents did not exist prior to the rule
proposal is incorrect. This requirement originated in SRRA on May 7, 2009. SRRA

provides that it is the responsibility of the LSRP to determine the protectiveness of the
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remedial action regardless of prior work on the site or whether guidance existed prior to

2009 .

Where guidance exists, SRRA places the initial responsibility on the LSRP to determine
when all or a part of a particular technical guidance document is appropriate for a
particular site. The Legislature made it clear, in N.J.S.A. 58:10C-14c, how the person
responsible for conducting the remediation and the person’s LSRP are to apply the
Department’s technical guidance, and the Department has reflected that application in

N.J.A.C. 7:26C-1.2.

The requirement to justify now any prior deviations from the Department’s guidance is
relevant only back to May 7, 2009, as SRRA does not contain any obligation to document
deviations from guidance that occurred prior to May 7, 2009. Accordingly, any
requirement to document significant deviations by an LSRP applies to any deviations
from guidance after May 7, 2009. That said, nothing precludes the LSRP from
submitting any additional information concerning deviations from historical guidance

that the LSRP may deem necessary to justify a particular course of action.

29. COMMENT: N.J.A.C. 7:26C-1.2(a)(3), which requires a written justification for a

deviation from any Department guidance, is unnecessary, overly burdensome, and
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contrary to the intent of SRRA. If the new site remediation paradigm is to be successful,
an LSRP must stand behind his or her work product, and the Department can review any
work conducted by an LSRP in order to make the ultimate determination regarding
whether a site has been addressed appropriately. Accordingly, there is no benefit to be
gained from the extra expense associated with documenting deviations from technical

guidance. (3, 11)

30. COMMENT: The deviation documentation requirement has the potential to be so
onerous that it will result in the focus of an investigation and/or remediation being
diverted from protectiveness to administrative compliance. There are many alternative
approaches that are relatively minor departures from the Department's technical guidance
that will have broad applicability to a large number of sites. Thus, the requirement to
justify every variation from guidance would include justifications for variations that do
not significantly affect the outcome of the remediation, and which will result in excessive

administrative burdens on the Department and the regulated community. (3, 6, 11)

31. COMMENT: The only circumstance in which specific rationale on a “deviation”
should be required is when the LSRP decides to completely ignore an existing
Department guidance document in lieu of some other guidance/technically-justified

approach (as provided for in SRRA). The LSRP should not be required to document why
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the LSRP chose not to follow each specific aspect of each Department guidance

document. (6)

RESPONSE to COMMENTS 29 through 31: The Department agrees that the skill and
integrity of the LSRP, including the LSRP’s commitment to stand behind his or her work,
and the Department’s ability to review that work and require additional work as
necessary, is critical to the success of the LSRP program and to the effectiveness of

remediation in this State.

Technical guidance provides Departmentally acceptable policies and scientifically based
approaches to achieving compliance with the Department’s rules. The Legislature
recognized that due to the site specific nature of remedial actions, the technical guidance
will not apply to every action at every site. The Legislature clearly and unambiguously
determined that documentation of deviations from guidance is required. See N.J.S.A.
58:10C-14c¢, which provides that, “The licensed site remediation professional . . . shall set
forth justification for such use, in the relevant submittal.” Accordingly, LSRPs have the
ability to use professional judgment to select an alternative approach if that approach is

protective of public health and safety and the environment.
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The complexity of the explanation of a deviation will be relative to the complexity of site
conditions. LSRPs should exercise their professional judgment regarding the level of
detail needed to adequately justify decisions that were made. For additional information
on this issue, the commenters are referred to

www.nj.gov/dep/srp/srra/training/matrix/important _messages/variance _and_bpj.pdf.

The task of weighing the expense to LSRPs and the persons responsible for conducting
the remediation of documenting deviations from technical guidance against not doing so
fell to the Legislature at the time that it crafted the language of SRRA. Since the
Legislature did include this requirement in SRRA, the clear inference is that the
Legislature ascertained that the benefit was worth the cost. The Department is without

authority to re-enter this debate via regulations.

Varying from the Technical Requirements

32. COMMENT: The Department’s proposed requirement to document deviations from
guidance is similar to the requirement to document a variance from the Technical
Requirements. This similarity of requirements blurs the differences between enforceable
regulations and guidance as reasonable practice. As a result, the Department’s

requirement for documentation of “deviations” sends an incorrect message to LSRPs and
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remediating parties suggesting “compliance” with guidance is required by law and
undercuts the exercise of professional judgment by LSRPs to complete the efficient and

timely remediation of contaminated sites. (6)

33. COMMENT: The numerous rule provisions that mandate compliance with guidance
documents will result in an over-reliance on variances in order for an LSRP to utilize

professional judgment and do his or her work effectively. (6, 12, 39, 42)

34. COMMENT: N.J.A.C. 7:26E-1.7 requires that the person responsible for conducting
the remediation must make a separate submission, including completion of a separate
Department form, justifying the variance prior to varying from the requirement. In
contrast, the current provision governing variances and the statutory provision applicable
to varying from the Department’s technical guidance, N.J.S.A. 58:10C-14(c)4, which is
similar to this variance, requires the justification for the variance to be included in the
relevant submittal (e.g., the remedial investigation, remedial action report, etc.), not prior
to varying from the requirement. This provision should be modified to correspond to this
approach which is greatly simplified as compared to having to make a separate
submission and file a separate form for each variance as the newly proposed regulations

requires. This would also clarify that the rationale was prepared by the LSRP using its
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professional judgment and not by the party responsible for conducting the remediation as

the proposed regulations now require.

Further, the standards for demonstrating the supporting rationale of the variance should
be limited to explaining how the variance will not impact the protectiveness of the
remediation rather than the multi-faceted rationale required under the proposed
regulations (has verifiable and reproducible results, achieves the objectives of the
requirement which is varied and furthers the attainment of the purpose of the specific
remedial phase). Unnecessary documentation requirements should be discouraged in the
proposed regulations — protectiveness of the remediation should be the standard for a

variance. (18)

RESPONSE to COMMENTS 32 through 34: The rules provide a mechanism for
deviating from technical guidance and a separate mechanism for varying from the
Technical Requirements that should not be confused with each other. First, the person
responsible for conducting the remediation may deviate from the Department’s technical
guidance by following the ARRCS rules at N.J.A.C. 7:26C-1.2(a). If the Department’s
technical guidance or a portion thereof is not appropriate or necessary, the LSRP must
provide adequate justification within the applicable remedial phase report that the

decisions made are as protective of public health, safety and the environment as if the
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technical guidance was followed without deviation. The rules, as modified on adoption
(see response to Comment 27), mirror the statute in requiring the LSRP to provide the
rationale for deviating from the technical guidance. The complexity of the explanation
will be relative to the complexity of site conditions, and is to be determined by the LSRP,

within his or her professional judgment.

Second, the person responsible for conducting the remediation may vary from the
Technical Requirements by following the variance application procedure set forth in the
Technical Requirements at N.J.A.C. 7:26E-1.7. The Department is unable at this early
juncture to determine the frequency of which persons or their LSRPs will rely on this
provision. Before varying from a Technical Requirement, the person must submit an
application that identifies, by rule citation, the requirement from which the person is
varying, describes how the proposed course of action varies from the regulatory
requirement, and includes supporting documentation demonstrating that the variance
provides verifiable and reproducible results, achieves the objective of the cited technical

requirement, and furthers the attainment of the specific remedial phase.

The person responsible for conducting the remediation must submit the required
information in detail to the Department prior to each time the person determines to vary

from the Technical Requirements so that the Department has the opportunity review the
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variance application when first proposed if it so chooses, and so that the Department has
enough information to evaluate the protectiveness of the remediation that would result
after the person has varied from the rules. However, the person need not wait for
Department approval of the variance because the requirement to notify the Department in
advance of varying from the Technical Requirements does not mean that the Department
will be responding to each application. Moreover, a lack of response from the
Department should not be interpreted as tacit approval of the variance application.
Rather, SRRA provides that the person is to continue remediation unless directed
otherwise by the Department, and also provides that the Department may audit all
submissions, including the response action outcome, up to three years after the response
action outcome is submitted to the Department. Additionally, if the Department
determines that the remediation is not protective of public health and safety and the
environment, the Department may invalidate the response action outcome, as long as the
invalidation determination is made up to three years after the submission of the response
action outcome. Accordingly, the person should proceed with the remediation unless the

Department notifies the person otherwise.

35. COMMENT: The commitment of limited Department resources to log in, review and
respond to the variance request form will prove draining to those resources, will result in

delays to the remediation process (due to misinterpretations based on the limited
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information on the form compared with the detail to be found in the associated key
document), and will drive up the costs to implement SRRA and the LSRP Program (due
to both the delays encountered and the additional program costs to the Department that
will almost certainly require an increase in Annual Remediation Fees). Accordingly, the
requirement to submit a variance request form prior to the submission of the associated

key document should be deleted from the proposed rule. (6)

36. COMMENT: N.J.A.C. 7:26E-1.7 requires the submission of a Department form for
any variance to its provisions prior to varying from any technical requirement.

Accordingly, the number of variances is expected to be numerous. Additionally, the need

to submit a form before the variance occurs is overly burdensome and will delay the
implementation of site remediation. Under the current program, an LSRP may vary from
a regulatory technical requirement without submitting a form or seeking advanced
approval of the variance from the Department. Rather, the variance is discussed and the
proper justification is provided within the body of the submitted key document. This
approach provides a sufficient level of notification and documentation and should be

maintained. (6, 11)

37. COMMENT: Except for the requirements listed in N.J.A.C. 7:26E-1.7(b), the

Technical Requirements at N.J.A.C. 7:26E-1.7 allows the person responsible for
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conducting the remediation to vary from the requirements of subchapters 1 through 5 of
the Technical Requirements, if a variance form and the information described in N.J.A.C.
7:26E-1.7(a)1 through 3 is provided “prior to varying from any technical requirement.”
Variances should not be required to be submitted prior to the implementation of the
variance. There is no requirement for the Department to approve variances; therefore,
there is no reason to submit variances prior to implementation. Further, LSRP review of
prior work may result in variances for work previously conducted. The LSRP has the
obligation to determine the appropriateness of variances and prior submittal suggests the

DEP must approve the variance. (7)

38. COMMENT: The Department should adopt the following language based on the
existing Technical Requirements, to promote the LSRP’s use of professional judgment in
the remediation of contaminated sites, at N.J.A.C. 7:26E-1.7, as follows (deletions shown

in brackets, addition in underline):

(a) Except as provided in (b) below, the person responsible for conducting the
remediation may vary from certain technical requirements in N.J.A.C. 7:26E-1 through 5,
provided that the person responsible for conducting the remediation submits the

following technical information [and a variance form found on the Department’s website
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at www.nj.gov/dep/srp/srra/forms, prior to varying from any technical requirement] in the

next applicable remedial phase report:

1. The regulatory citation for the requirement;
2. A description of how the work performed deviated from the rule
requirement; and
3. The rationale for varying from the requirement that includes supporting
information as necessary to document that the work conducted has:
1. [Provides] Provided results that are verifiable and reproducible;
i1. [Achieves] Achieved the objectives as the rule requirement from which it
varied; and
iii. [Furthers] Furthered the attainment of the goals of the specific remedial

phase. (6)

39. COMMENT: LSRPs should not be able or allowed to grant themselves waivers from
any rule without any direct oversight or sign off from the Department. LSRPs should not
have the ability to waive certain remediation controls without any DEP oversight. Since
the LSRP signs off on the final cleanup, there is no way for the Department to know if
the waivers actually met the objective of cleaning up and securing the site. Years later,

when toxins leaking out of the site are discovered there will not be a mechanism to go
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after the LSRP for all the problems they allowed to continue on the site due to the various

waivers. (36)

40. COMMENT: The waiver procedure as proposed does not ensure waivers will not be
used to weaken the intent to have these sites properly cleaned up. There is no guarantee
that multiple waivers will not be granted to the same project, thereby making SRRA

meaningless. (36)

RESPONSE to COMMENTS 35 through 40: The Technical Requirements provide two
stop gaps to ensure that the Department has every opportunity to review variance
applications to ensure that, notwithstanding the proposed variance, the remediation is
being conducted in a way that is protective of public health and safety and the
environment. First, N.J.A.C. 7:26E-1.7(a) requires that the person responsible for
conducting the remediation submit the required information prior to varying from a
technical requirement, so that the Department may review the variance application when
first proposed if it so chooses. Additionally, amended N.J.A.C. 7:26E-1.6(b)41 requires
that the person responsible for conducting the remediation submit, in each remedial phase
workplan and report, a list of all variances submitted pursuant to N.J.A.C. 7:26E-1.7, so
that, as the remediation progresses, the Department will have the opportunity to review

the progress of the remediation and evaluate the appropriateness of all of the variances
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implemented during the remediation, and to direct the person responsible for conducting
the remediation to take additional measures as necessary to ensure the protectiveness of

the remediation. See also response to Comment 42.

Since there is no requirement to suspend remediation while the Department reviews an
application for a variance, the remediation may proceed. In fact, the ARRCS rules at
N.J.A.C. 7:26C-2.3(a)3 require the person responsible for conducting the remediation to
conduct remediation without prior Department approval except in certain circumstances
as described in N.J.A.C. 7:26C-2.3(a)31i. Accordingly, the requirement to submit a
variance prior to actually varying from a Technical Requirement will not stop or slow
down the remediation process. That said, the Department always retains its discretion to
require that remediation stop or proceed in a different manner at any time that it
determines that the remediation is not being conducted in compliance with all applicable

statutes and rules or in a manner that is protective.

Whether prior work at a site was completed before the enactment of SRRA or after is
irrelevant. SRRA makes it incumbent upon the LSRP to use professional judgment to
determine whether the ultimate remedy is protective of public health and safety and the
environment. If an LSRP reviews historical remediation and determines that the work is

acceptable, then there is no need for a variance. If the LSRP determines that the work is
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not acceptable, then it is necessary to perform additional remediation. This does not

require a variance for the historical work conducted.

Multiple variances are not precluded, provided that the variances are submitted to the
Department pursuant to the rule, and that each of the variances provides verifiable and
reproducible results, achieves the objectives of the cited technical requirement, and
attains the purpose of the specific remedial phase, and thus ensuring the remediation

remains protective of public health and the environment.

41. COMMENT: N.J.A.C. 7:26E-1.7(b)5 provides that an LSRP may not vary from a
requirement to comply with a quality assurance laboratory requirement, instead of
allowing primary oversight of most site remediation matters to an LSRP pursuant to the
LSRP’s professional judgment. Laboratory sampling methodologies that are deemed best
practices at one point in time may be determined to be less effective or appropriate as
new methodologies are developed. For example, certain environmental professionals
were using the Extractable Petroleum Hydrocarbon method prior to it being formally
required by the Department. In order to stay current with best practices as the science of
quality assurance evolves over time, an LSRP should be able to vary from a laboratory

requirement by satisfying the requirements of N.J.A.C. 7:26E-1.7(a). (26)
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RESPONSE: The quality assurance laboratory requirements codified at N.J.A.C. 7:26E-
2 are designed to ensure that all samples are analyzed consistently and correctly. Without
these requirements, there would be no assurances that remediation is being conducted
based on meaningful, reliable and verifiable data. Accordingly, allowing an LSRP to
vary from any part of N.J.A.C. 7:26E-2 by using the procedure set forth at N.J.A.C.
7:26E-1.7 would not be appropriate. Nothing, however, prevents a person from
requesting that a laboratory use different methods as long as the methods are Department
certified pursuant to N.J.A.C. 7:18 and will enable data quantification to the Remediation
Standards. Allowing a variance to the quality assurance laboratory requirements would
be in conflict with N.J.A.C. 7:18 (Regulations Governing the Certification of
Laboratories and Environmental Measurements), as the variance process of the Technical

Requirements does not apply to those regulations.

42. COMMENT: The Technical Requirements at N.J.A.C. 7:26E-1.6(b)41 requires the
person responsible for conducting the remediation to include in each remedial phase
report a list of all variances the person applied for pursuant to N.J.A.C. 7:26E-1.7. The

Department should replace “variances applied for”” with “variances issued by the LSRP.”

(7
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RESPONSE: The commenter mischaracterizes the Technical Requirements. Using
professional judgment, an LSRP determines whether it is appropriate to vary from the
Technical Requirements. The Department recognizes that as proposed, N.J.A.C. 7:26E-
1.6(b)41 could be misinterpreted to mean that remediation should stop while the
Department reviews and approves a variance application. This is contrary to the basic
tenet of SRRA that remediation proceed without Department approval except in limited
circumstances. In fact, the Department will no longer approve and issue a variance from
the Technical Requirements, nor is an LSRP required to do so. Accordingly, the
Department is modifying N.J.A.C. 7:26E-1.6(b)4i on adoption to replace “applied for”
with “submitted.” The person responsible for conducting the remediation is required to

submit a list of and explanation for all such variances.

43. COMMENT: The LSRP should not be allowed to select alternative compliance

mechanisms without having the Department approve of that selection. (36)

44. COMMENT: Waivers would allow the use of weak institutional and engineering
controls, potentially creating “pave and wave” situations. According to numerous
scientific studies, these types of controls will fail. Caps will crack from the weight of
buildings. Sewer lines have the potential to destroy the cap, unleashing toxic materials

and gasses. Since there will be no real oversight, houses or apartments can be built on top
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of these sites. Additionally, it will be difficult to hold LSRPs responsible when these

controls fail. (36)

45. COMMENT: The proposed rules would allow LSRPs to circumvent regulations
through the use of waivers and the expanded use of classification exception areas and
would severely limit the scope of any investigation or enforcement ability by the

Department. These rules do not foster an open and transparent process. (36)

RESPONSE to COMMENTS 43 through 45: The Technical Requirements do not
contain any waiver procedures. There is, instead, a variance procedure, codified at
N.J.A.C. 7:26E-1.7. SRRA did not change the longstanding provisions of the Brownfield
Act at N.J.S.A. 58:10B-13 that allow for the use of institutional and engineering controls.
In some instances, sites simply cannot be remediated without the use of long term
solutions, including institutional controls (such as deed restrictions and classification
exception areas [CEAs]) or engineering controls (such as long term pumping and treating
of ground water). In those instances, SRRA, at N.J.S.A. 58:10C-19a and c, authorizes the
Department to establish a permit program to regulate the operation, maintenance, and
inspection of engineering and institutional controls and related systems as part of a
remedial action for a contaminated site. A permittee is required to provide financial

assurance to guarantee that funding is available to operate, maintain and inspect any
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engineering control installed as part of the remedial action for a contaminated site. The
Department is implementing this requirement through the ARRCS rules at N.J.A.C.
7:26C-7. The Department maintains oversight, and the person responsible for conducting
the remediation is required to ensure the protectiveness of those controls, through the

permit program established pursuant to N.J.A.C. 7:26C-7.

46. COMMENT: N.J.A.C. 7:26E-1.7 was adopted by the Department without the benefit

of public comment pursuant to Executive Order 2. (6)

RESPONSE: New N.J.A.C. 7:26E-1.7 is being adopted as a part of this rulemaking,
and, since it is a new rule, it is effective upon publication in this issue of the New Jersey

Register.

Executive Order 2 was signed by Governor Christie on January 20, 2010. Paragraph 1a.

of EO 2 requires State agencies to:

engage in the “advance notice of rules” by soliciting the advice and views of

knowledgeable persons from outside of New Jersey State government,

including the private sector and academia, in advance of any rulemaking to

57



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

provide valuable insights on the proposed rules, and to prevent unworkable,

overly-proscriptive or ill-advised rules from being adopted.

However, even prior to Executive Order 2, the Department was engaged in a robust
stakeholder process concerning the enactment and subsequent implementation of SRRA.
Faced with the challenge of ensuring that several thousand contaminated sites in New
Jersey are properly remediated in a timely manner, the Department worked closely with
the New Jersey Legislature and stakeholders to develop legislation that is dramatically
changing the process used to conduct environmental investigations and cleanups. SRRA

was signed into law on May 7, 2009.

Working with a broad range of stakeholders continues to be essential in making the
transition from the old SRP paradigm to a new successful LSRP program. The
Department has set up an extensive stakeholder process for general program issues, rules
and guidance. Names of the stakeholder committees, DEP chairpersons, and goals of
each of these stakeholder committees are provided at

www.nj.eov/dep/srp/srra/stakeholder/. Included on this list is the stakeholder committee

that provided input in the development of the new Technical Requirements, of which

N.J.A.C. 7:26E-1.7 is an important part.
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Efficiencies/Cost

47. COMMENT: In order to accelerate the return of sites to productive use, it is critical
for the applicable regulations to be clear, provide certainty and to minimize the time, cost

and inefficiencies in the process.

The commenters applaud the Department for its efforts to generate an extensive set of
regulations to implement the important reforms enacted by SRRA. Nevertheless, the
proposed regulations and the parallel development of guidance documents to replace the
current Technical Requirements do not effectively streamline the site remediation process

in New Jersey. (18)

48. COMMENT: Despite establishing rigorous licensing requirements to become an
LSRP, the rules dictate prescriptive requirements for how sites will be managed and
retain the decision-making for the Department. In order to gain the efficiencies
envisioned, the Department should adopt flexible guidelines that enable LSRPs to use
their professional judgment to guide cleanups that will be protective, cost-effective,

sustainable, and focused on reuse. (23, 24)
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49. COMMENT: An LSRP's ability to utilize his or her professional judgment is very
limited by the prescriptive nature of the rule proposal and accompanying guidance
documents. Additionally, some of the more prescriptive provisions will drive up the costs

associated with remediation. Examples include:

¢ Putting many of the existing and new requirements in “guidance” documents and
mandating compliance with guidance, thus increasing rather than decreasing the
prescriptiveness of the entire program,;

¢ Failing to contemplate risk-based approaches to remediation, and instead
continuing to require overly conservative remediation standards on many sites
that do not warrant it; and

¢ Including numerous prescriptive statements such as requiring an LSRP to collect

samples (UST rule) rather than direct/oversee the work. (39)

50. COMMENT: The degree of prescriptiveness for the IEC, Receptor Evaluation,
Presumptive Remedy and the monitored natural attenuation sections and some of the
related timeframes will not add to protection of public health and safety and the
environment and they take away from the fundamental need for LSRPs to be able to

exercise professional judgment. (6)
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RESPONSE to COMMENTS 47 through 50: The new remediation paradigm created by
SRRA has: (1) empowered LSRPs to make all decisions on remediation without the
Department’s prior approval except in limited situations, thereby expediting the
remediation process; (2) imposed affirmative obligations on liable parties to meet
regulatory and mandatory timeframes, thereby facilitating the timely remediation of
contaminated sites; (3) in most instances, replaced the Department’s oversight fees with
fixed annual remediation fee structure, which brings increased certainty and predictability
to the budget process; and (4) moved the prescriptive remediation requirements from the
Technical Requirements into various technical guidance documents, which allows LSRPs
to use professional judgment, thereby allowing a more expeditious and cost effective

remediation process.

The establishment of mandatory remediation timeframes and, where necessary, expedited
site specific remediation timeframes pursuant to SRRA at N.J.S.A. 58:10C-28, to protect
the public health and safety and the environment, is ensuring that sites are remediated in a
timely manner. As long as the person responsible for conducting the remediation meets
each mandatory timeframe (or any Department approved extension thereof), SRRA
provides that the person may continue to conduct the remediation under the supervision
of an LSRP, with no further Departmental oversight. See also, SRRA at N.J.S.A. 58:10C-

27, which requires that if the person responsible for conducting the remediation fails to
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meet a mandatory timeframe, the Department must undertake direct oversight of the

remediation of the contaminated site.

While it is still too early in the program implementation to quantify, the Department
continues to anticipate that transactional costs associated with a given remediation may
actually decrease. The person responsible for conducting the remediation will no longer
be responsible for paying Department oversight costs associated with multiple reviews
and comments on each phase of the remediation. Rather, the person simply pays the
annual remediation fee as calculated pursuant to N.J.A.C. 7:26C-4. That fee, which is
based on the number of areas of concern and the number of contaminated media, ranges
from $450 for fewer than two areas of concern and no affected media to $13,700 for a
site with more than 20 contaminated areas of concern and contamination in the ground
water, surface water and sediment. Necessarily, that fee will decrease as areas of concern
and contaminated media are remediated. This fee structure gives parties increased and
direct control of the remediation schedule, and provides for a faster, more flexible and
more cost-effective remediation. Accordingly, direct transactional costs to the person
responsible for conducting the remediation should, at a minimum, be more predictable,

and may actually decrease in the long term.
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Additionally, the transactional costs to the citizens of New Jersey should also decrease.
As sites are remediated more quickly, the potential health risks to residents and workers
in the vicinity of the site will be ameliorated. Health impacts from contamination,
whether through contact with contaminated soils or ground water, have been well
documented, and health care costs associated with treatment of maladies resulting from
exposure through any of these pathways can be expensive. The more quickly sites are

remediated, the more rapidly health risks due to exposure may be minimized.

Lastly, concerning the comment regarding risk based remediation standards, as the
commenter should be aware, pursuant to the Brownfield Act at N.J.S.A. 58:10B-12d(1)
and (2), the Department is statutorily mandated to set minimum soil remediation health
risk standards that for human carcinogens, as categorized by the United States
Environmental Protection Agency, will result in an additional cancer risk of one in one
million, and for noncarcinogens, will limit the hazard index for any given effect to a
value not exceeding one. Accordingly, by statute, standards must be set to meet these

minimum requirements, regardless of perceived or actual risks at a given site.

Guidance Stakeholder Process
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51. COMMENT: As guidance is updated or issued, there will be no opportunity for
feedback from the LSRPs or responsible parties who will be "required" to rely upon and
implement the guidance. Potentially, new requirements will be added to guidance
documents that may not further the objectives set forth in SRRA or are not applicable to
certain situations, yet the person responsible for conducting the remediation will be
compelled to either comply with the guidance, or provide substantial justification for not

doing so. (3, 11)

RESPONSE: Working with a broad range of stakeholders is essential to making the
transition from the old SRP paradigm to a new successful LSRP program. The
Department has established an extensive stakeholder process for general program issues,
rules and technical guidance, and will continue to use that process to when revising or
developing new technical guidance. Names of the stakeholder committees, DEP
chairpersons, and goals of each of these stakeholder committees are provided at

www.state.nj.us/dep/srp/srra/stakeholder/. It is the Department’s intent to reconvene

stakeholder groups to update technical guidance as needed, including, as applicable,
when rule amendments necessitate revisions to the technical guidance, and when changes

in the scientific field would require updates to the technical guidance.
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A person who is not a member of any of the above stakeholder groups and who wishes to
comment on a particular draft technical guidance when it is available for review may
request a copy of the technical guidance and associated comment/review form from the
Department’s chairperson of the technical guidance committees. See

www.nj.gov/dep/srp/srra/stakeholder/.

52. COMMENT: Most Department technical guidance published to date provides
somewhat arbitrary requirements, without providing any specific technical rationale or

explanation for how such requirements were derived. (6)

53. COMMENT: Given the Department’s attempt to mandate compliance with its
technical guidance, the commenter wishes to restate all of its comments on the

Department’s guidance documents previously submitted to the Department. (3)

54. COMMENT: There are multiple contradictions between ARRCS, the Technical
Requirements and Guidance Documents, and these contradictions must be reconciled.

(39)

RESPONSE to COMMENTS 52 through 54: Writing rules and developing technical

guidance concurrently is extremely challenging. The Department recognizes that there

65



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

may have been redundancies and contradictions during the period that preceded the
adoption of these rules. The Department is currently working to identify these

occurrences and to provide clarification where needed.

Comments on specific technical guidance are beyond the scope of this rulemaking. Such
comments should be submitted to the appropriate technical guidance committee
chairperson in response to a solicitation from the Department’s chairperson of the
technical guidance committees. The Department’s stakeholder process for the rules and

technical guidance is discussed above in response to Comment 51.

55. COMMENT: All guidance documents issued by the Department should include

language that specifies that:

» The intent of the document is to provide examples of approaches that will achieve the

requirements set forth in regulation;

* An LSRP has the ability to exercise professional judgment when determining the

applicability of the guidance based on site specific conditions; and
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*  Written justification for established and/or minor variations from guidance is not
necessary, provided the variations result in an approach that achieves the specified

goals of regulation and remain protective of human health and the environment.

A white paper regarding this matter was distributed to the Interested Party Steering
Committee; however, this issue must be corrected within the rule, rather than through a

policy statement. (3, 6, 11)

RESPONSE: Technical guidance provides Departmentally acceptable policies and
scientifically based approaches to achieving compliance with the Department’s rules, but
the guidance is not enforceable. LSRPs have the flexibility to use professional judgment
in meeting remedial objectives, providing they can demonstrate that the resulting
remedial action is protective of human health and the environment. Accordingly, there is
no need to add the suggested provisions to the technical guidance, and to do so may
confuse the issue of using professional judgment that is clearly set forth in both the

Technical Requirements and the ARRCS rules.

The Department is not sure to which white paper the commenter refers. To the extent a

Department white paper is a precursor to the SRRA, it is superseded by SRRA. To the
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extent that a Department white paper is a precursor to these rules, it is superseded by

these rules (i.e., Technical Requirements and the ARRCS).

56. COMMENT: The definition of “technical guidance” should be revised as follows, to
make it consistent with the definition of technical guidance in SRRA at N.J.S.A. 58:10C-

14c:

“Technical Guidance” means “the various documents listed within N.J.S.A. 58:10C-14c,
including guidelines that the Department publishes, after stakeholder input, that reflect
generally accepted technical practices that meet the statutory and regulatory requirements

applicable to the remediation of a contaminated site.” (6, 11)

57. COMMENT: The definition of “technical guidance” should cross reference SRRA
by stating, “Technical guidance means the various guidance listed within N.J.S.A.

58:10C-14(c), including guidelines that the Department publishes. . . .” (6)

RESPONSE to COMMENTS 57 and 57: The Department declines to revise the
definition of “technical guidance” at N.J.A.C. 7:26E-1.8 because the definition as used in
the Technical Requirements refers strictly to technical guidance issued by the

Department. However, on adoption , the Department is modifying N.J.A.C. 7:26E-1.5(b)
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to state “The Department's technical guidance can be found on the Department's website

at www.nj.gov/dep/srp/srra/guidance” (new text underlined) to clarify that this term only

applies to technical guidance issued by the Department. Adding to the definition of
technical guidance a cross reference to N.J.S.A. 58:10C-14c(3) or referring to the
guidelines listed therein would not add to the understanding of what constitutes
“technical guidance.” SRRA at N.J.S.A. 58:10C-14c¢(3) requires the LSRP to “apply any
available and appropriate technical guidelines concerning site remediation as issued by
the Department,” and goes on to require the Department to “provide interested parties the
opportunity to participate in the development and review of technical guidelines issued
for the remediation of contaminated sites.” The existing definition of “technical
guidance” refines the concept of what constitutes “appropriate technical guidelines
concerning site remediation” by including in the definition the phrase “the various
guidelines . . . that reflect the generally accepted technical practices necessary to meet the
statutory and regulatory requirements applicable to the remediation of a contaminated
site.” The definition also incorporates the concept of public participation by stating that
“technical guidance” means “the various guidelines that the Department publishes, after
stakeholder input. . . .” Additionally, the requirement to apply the hierarchy of statutes,
rules and guidance that SRRA mandates at N.J.S.A. 58:10C-14c is set forth with
specificity at N.J.A.C. 7:26C-1.2(a). Adding a further cross reference to this hierarchy in

the definition of “technical guidance” would be unnecessary and redundant.
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Regulatory and Mandatory Time Frames

58. COMMENT: The requirements for regulatory timeframes should be eliminated from
the regulations. The SRRA only authorizes the adoption mandatory timeframes and not a
second set of parallel timeframes established for the purpose of better ensuring that
persons conducting remediations will meet their mandatory timeframes with the attendant
risk of being subject to penalties and other enforcement consequences for missing those

regulatory timeframes. (18)

59. COMMENT: The regulatory timeframes set forth in the Rule Proposal are not

authorized by SRRA and are contrary to the express provisions of Executive Order No. 2.

3, 11, 15)

60. COMMENT: The timeframes that the Department has established at N.J.A.C. 7:26C-
3.2 are unrealistic and expose responsible parties to additional enforcement actions and

penalties that are inappropriate and not sanctioned by the Legislature. (3, 11)

RESPONSE to COMMENTS 58 through 60: SRRA at N.J.S.A. 58:10C-28 requires the

Department to establish mandatory remediation timeframes for the completion of various
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remediation tasks, and at N.J.S.A. 58:10C-29, to promulgate rules that establish the
standards, goals, and timeframes for remediation. The Brownfield Act at N.J.S.A.
58:10B-1.3a provides that the person responsible for conducting the remediation has an
affirmative obligation to remediate the discharge of a hazardous substance pursuant to all

timeframes established by the Department:

An owner or operator of an industrial establishment subject to the
provisions of P.L..1983, ¢.330 (C.13:1K-6 et al.), the discharger of a
hazardous substance or a person in any way responsible for a hazardous
substance pursuant to the provisions of subsection c. of section 8 of
P.L.1976, c.141 (C.58:10-23.11g), or the owner or operator of an
underground storage tank regulated pursuant to the provisions of
P.L.1986, c¢.102 (C.58:10A-21 et seq.), that has discharged a hazardous

substance, shall remediate the discharge of a hazardous substance

(emphasis added).

Additionally, the Brownfield Act at N.J.S.A. 58:10B-1.2 mandates “regulatory action that
is timely and efficient.” In addition, the Industrial Site Recovery Act at N.J.S.A. 13:1K-7
declares that it is the policy of the State “to promote efficient and timely cleanups.”

Accordingly, the Department has ample authority to establish both regulatory and
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mandatory timeframes. Moreover, even prior to the enactment of SRRA, the Department
was authorized to set timeframes for the completion of various tasks; timeframes that

appear in rules are by definition regulatory timeframes.

Executive Order No. 2 section 1f states that State agencies shall “[t]ake action to cultivate
an approach to regulations that values performance-based outcomes and compliance, over
the punitive imposition of penalties for technical violations that do not result in negative
impacts to the public health, safety or environment.” The regulatory timeframes are
intended to ensure that the affirmative obligation to conduct remediation is completed in
a timely fashion. Remediations not conducted in a timely fashion will result in negative

impacts to the public health, safety or environment.

The regulatory timeframes are a tool the Department has codified in the rules to help the
person responsible for conducting the remediation track the progress of the remediation
and ensure that the person does not miss a mandatory time frame. SRRA at 58:10C-
27a(2) requires the Department to assume direct oversight of remediation when the
person misses a mandatory timeframe, and the Brownfield Act makes the person who
fails to meet a mandatory timeframe liable to the enforcement provisions of the Spill Act
at N.J.S.A. 58:10-23.11u. See N.J.S.A. 58:10B-1.3e. The consequences of direct

Department oversight are that remediation may not progress without prior Department
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approval, and that the Department may dictate the course and nature of the remediation, a

consequence that most persons wish to avoid.

In addition to including regulatory timeframes to aid the person responsible for
conducting the remediation in meeting the mandatory timeframes, the rules also provide a
mechanism to extend a regulatory timeframe, which is self-certifying (see the ARRCS
rules at N.J.A.C. 7:26C-3.2). At this time, the Department intends to utilize compliance
assistance when regulatory timeframes are not met. Accordingly, requiring compliance
with regulatory timeframes is not overly burdensome or contrary to Executive Order No.
2, which encourages agencies to codify rules that are less burdensome to the regulated

community.

61. COMMENT: The Department is proposing to add to the ARRCS rules mandatory
timeframes by which the remedial investigation must be completed and the remedial
action must be implemented. Mandatory timeframes are statutory timeframes, not
regulatory. There is no indication that the New Jersey Legislature plans to add new
mandatory timeframes to SRRA. If new mandatory timeframes are going to be imposed,

they should be added to both SRRA and ARRCS. (27)
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RESPONSE: SRRA, at N.J.S.A. 58:10C-28a(5) through (7), requires the Department to
establish mandatory remediation timeframes for the performance of each phase of the
remediation including preliminary assessment, site investigation, remedial investigation
and remedial action, completion of remediation, and any other activities deemed
necessary by the Department to effectuate timely remediation. The mandatory
timeframes at N.J.A.C. 7:26C-3.3(a)5 and 6 for the completion of remedial investigation
and the remedial action are in response to the statutory mandate. The Department agrees
that if the Legislature adds new mandatory timeframes to SRRA, corresponding

amendments to the ARRCS rules and the Technical Requirements will also be needed.

62. COMMENT: Contrary to the assertions of other commenters who opine that the
cleanup deadlines would be too tough to meet, and would cost a lot of money to meet,
and who asked for more “flexibility,” the timeframes the Department proposed are
meaningless because they do not apply to actual site cleanup, but just the various steps in

the process. (42)

63. COMMENT: The rules should specify the timeframes for the actual remedial action

once the actual investigative work is done and the remedial action process begins. (33)
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RESPONSE to COMMENTS 62 and 63: Remediation is comprised of phases or steps,
including the preliminary assessment, the site investigation, the remedial investigation,
and the remedial action. The Department has established in the Technical Requirements
and the ARRCS rules, respectively, a regulatory and mandatory timeframe to complete
each such phase. Requiring that each phase of the remediation be completed in a timely
fashion ensures that the site or area of concern, as applicable, is timely remediated, and

ensures that remediation will not languish.

64. COMMENT: Given the large number of sites, the limited number of LSRPs and the
work still required at some sites, numerous regulatory deadlines appear to be poised to be

missed, thus setting the program up for failure before it gets off the ground. (39)

RESPONSE: As discussed above, the Department established regulatory timeframes to
help promote timely cleanups, and to aid a person responsible for conducting the
remediation in meeting mandatory timeframes. The Department is making every effort to
ensure that all persons are aware of any fast-approaching deadlines, including posting
compliance alerts on its website and mailing compliance letters to each person who is in
jeopardy of failing to meet the first mandatory deadlines for hiring an LSRP and
submitting a receptor evaluation. Accordingly, the rules and the efforts by the

Department are designed to ensure that the program succeeds rather than fails.
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65. COMMENT: The ARRCS rules at N.J.A.C. 7:26C-3.3(a)5 and 6 set the mandatory
timeframe for completion of a remedial investigation and remedial action of the entire
site at two years beyond the regulatory timeframes listed in the Technical Requirements.
The use of the term “entire site” is inconsistent with the Technical Requirements. The
timeframes in N.J.A.C. 7:26E are dependent upon individual dates of releases. “Entire

site”” should be changed to “case.” (7)

RESPONSE: The Department agrees that the use of the phrase “entire site” at N.J.A.C.
7:26C-3.3(a)5 and 6 is misleading since the Technical Requirements to which these rule
provisions cross reference do not include that phrase. Rather, they refer only to the
contaminated site. Accordingly, on adoption, the Department is modifying the language
at both N.J.A.C. 7:26C-3.3(a)5 and 6 to be “[entire] contaminated site” (new text
underlined, deleted text in brackets). The Department will not use the word “case” rather

than “site,” as these rules apply to contaminated sites, not cases.

66. COMMENT: At N.J.A.C. 7:26E-4.10(a), the Department should not extend the May
2014 deadline for completion of the “remedial investigation,” in spite of requests to do so
submitted by other commenters to these rules, because this is a statutorily mandated

deadline. (42)
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RESPONSE: The Department agrees that the timeframe for contaminated sites where a
discharge was discovered prior to May 7, 1999 should not and, in fact, cannot be

extended as it is statutorily mandated at N.J.S.A. 58:10C-27. N.J.A.C. 7:26E-4.10(a)

concerns remedial investigation regulatory timeframes, which can be extended. Since a

statutorily mandated deadline cannot be extended, it is not only misleading. but it is

improper to include this deadline in a section that concerns deadlines which otherwise

can be extended. Accordingly, the Department has determined not to adopt N.J.A.C.

7:26E-4.10(a). This necessitates the recodification of N.J.A.C. 7:26E-4.10(b) through (f)
as 4.10(a) through (e). Additional changes to the text of those subsections are discussed

later in this document.

67. COMMENT: From a practical standpoint, regulatory timeframes are unnecessary and
impose an additional level of process and administration that will only serve to divert
resources from the ultimate goal of investigating and remediating contaminated sites.
Persons responsible for conducting the remediation and their LSRPs should be well
equipped to manage their remediation projects in a manner that will allow them to meet
the milestones necessary to ultimately comply with the Department's mandatory

timeframes. (3, 11, 15)
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68. COMMENT: The Department must recognize that the cost and magnitude of the
many remedial actions require significant resources. For many persons responsible for
conducting the remediation, these resources in both personnel time and financing cannot
be made available to meet the mandatory deadlines without having a negative impact to

businesses in New Jersey. (24)

RESPONSE to COMMENTS 67 and 68: The Department recognizes that remediation
can be a cost intensive endeavor. Establishing regulatory timeframes in the rules should
help businesses to plan and budget for expenditures relating to remediation. To the
extent that the person responsible for conducting the remediation encounters a delay in
the provision of Federal or State funding for remediation or the person is an owner of a
small business who can demonstrate to the Department’s satisfaction that he or she does
not have sufficient monetary resources to meet the mandatory remediation timeframe,
N.J.A.C. 7:26C-3.5 allows for an extension of the mandatory timeframe. Necessarily, if a
regulatory timeframe is also to be impacted, the person should also seek an extension of

that timeframe.

69. COMMENT: The remediating party should have the option to propose an alternate

site-specific timeframe that may be revised based on the risk that a particular site poses to
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human health and the environment. Many sites pose little to no risk and therefore should

not be subjected to mandatory timeframes. (24)

RESPONSE: The Department recognizes that site specific factors may impact the ability
of the person responsible for conducting the remediation to meet a particular timeframe,
and the rules accommodate such scenarios by providing that the person may seek an

extension of a timeframe under certain circumstances.

The rules do focus on the risk posed by certain contaminants. The person responsible for
conducting the remediation at those sites on which there are conditions of immediate
environmental concern or LNAPL must adhere to timeframes that are more stringent than
the timeframes set for other sites because the Department has determined that these

situations pose enhances risk to public health and safety and the environment.

As discussed at length above, SRRA requires the Department to establish mandatory
timeframes for the completion of various enumerated remediation tasks. Accordingly,
mandatory timeframes are applicable to all sites; there are no statutory exemptions that
would support the commenter’s suggestion. However, that is not to say that a site, such
as a low risk site suggested by the commenter, cannot be remediated in timeframes

shorter than the timeframes set forth in the rules. A person should be able to quickly
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remediate a site that poses little risk, and should have little difficulty in meeting the

mandatory timeframes.

70. COMMENT: The Department’s basis for its proposed five year completion
requirement at N.J.A.C. 7:26E-5.9 for the remedial action phase is not substantiated or
does not appear to be based upon any information regarding the reality of what is

required actually to remediate a contaminated site. (6)

71. COMMENT: Given the multiplicity of factors affecting remediation, it is unrealistic
to require all remediations to fit within the same timeframes, subject to case by case
exceptions. The Department should establish timeframes that provide for greater
flexibility in completion of the various stages of remediation to avoid the need for
persons responsible for conducting remediations to be filing repeated requests for

extensions of both regulatory and mandatory time frames. (18, 24)

72. COMMENT: Completing a remedial investigation and remedial action is often a

time consuming, expensive and legally complex endeavor that is beyond the control of a

person responsible for conducting the remediation. (24)
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RESPONSE to COMMENTS 70 through 72: The Department recognizes that the
remedial investigation and remedial action are the most complex and time consuming
phases of the remediation, and that the length of time that is required to finish the
remedial investigation and remedial action can vary significantly, depending on site
specific attributes such as the size of the site, the number of contaminated areas of
concern at the site, the impacted media, the types of contaminants found at the site, and
the complexity of the geology of the site. The codified timeframes balance allowing a
person responsible for conducting the remediation enough time to effectively delineate
the entire extent of contamination and to implement a remedial action that is protective of
public health and safety and the environment, with the simultaneous goal of encouraging
timely completion of these two remedial phases. Based on its twenty-plus years of
experience in overseeing the remedial investigation and remedial action of sites, and
based on extensive input from stakeholders, the Department has determined that the
regulatory and mandatory timeframes as established in the Technical Requirements and

the ARRCS rules achieve that balance.

The Technical Requirements include provisions to lengthen the base regulatory time
frames to complete a remedial investigation for soil and all other media based on six
conditions of site complexity. For the remedial action, the rules recognize site

complexity by providing a shorter timeframe to conduct a soil-only remediation and a
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longer timeframe for a remediation involving any other media. In addition, the rules
contain a self-certifying process to obtain an extension to the regulatory time frame to
complete the remedial investigation and the remedial action. Extensions to mandatory

timeframes are possible as well.

The Department is adopting regulatory and mandatory timeframes that it has determined
are realistic and achievable under most circumstances. For those instances where
additional time is needed, the rules provide mechanisms for extending those timeframes

1n certain circumstances.

73. COMMENT: N.J.A.C. 7:26C-3.2 and 3.3 concerning the regulatory and mandatory
timeframes for submission of various documents should be simplified to better ensure
compliance and to reduce the cost of compliance. This approach is used in other
regulatory programs with success. For example, Federal RCRA Biennial Reporting is
required on March 1st of even years. The Department should consider establishing fixed
dates for as many of these routine submissions as possible, including public notification
and outreach, biennial certifications, and LNAPL reporting. For those requirements that
directly relate to exposure (i.e., receptor evaluations, IEC), it is understood that this

approach would not be used. (6)
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RESPONSE: The Department declines to adopt fixed dates for all submissions as
suggested by the commenter, because to do so would take flexibility away from the
person responsible for conducting the remediation afforded by the adopted submission
deadlines. Each of the timeframes to which a person must adhere begins to run as of the
date that the person triggered the requirement to comply with ARRCS as set forth at
N.J.A.C. 7:26C-2.2(a). It would be unfair, for example, to set a fixed date for the
submission of a key document, and then require someone who triggered compliance with
ARRCS only a month before that date to comply with that deadline. Additionally,
establishing fixed dates for all submissions would pose logistical and administrative
burdens on the Department, both in processing the submissions if they were all to come
in on the same day, and in meeting the deadlines imposed by SRRA for inspecting and

reviewing those submissions.

74. COMMENT: The regulatory and mandatory timeframes do not take into account
changes in standards, technical guidance and requirements that are likely to come into
effect during the course of investigating and/or remediating a contaminated site. For
example, in certain situations, it may be impossible to complete a remedial investigation
given the changing set of rules governing the work, and the need to re-do work to meet

changing requirements. (3, 6, 11, 15)
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RESPONSE: When the person responsible for conducting the remediating submits to the
Department a remedial action workplan that the LSRP has approved, the remediation
standards in effect at that time are the standards that apply to the remedial action, with the
exception of a subsequent change in a standard by an order of magnitude. N.J.A.C.
7:26C-3.5 allows the person responsible for conducting the remediation to request an
extension to a mandatory timeframe, including when a significant regulatory change such
as a change in a remediation standard that occurs prior to the remedial action workplan
approval or when the Department determines to update a guidance document, may result

in an inability to meet the mandatory timeframe.

75. COMMENT: Although SRRA mandates the promulgation of mandatory timeframes,
the Department has inappropriately chosen to impose the same arbitrary and unrealistic
timeframes on all contaminated sites. The timeframes for remediation should be defined

in the schedule to be supplied with the remedial action workplan (RAWP). (3, 6, 15)

76. COMMENT: It is unrealistic and inappropriate to set remedial investigation and
remedial action timeframes before any assessment of a site has been completed. Rather,
these timeframes must be established based upon a full evaluation of the site so that they
can be realistic and reflect the true conditions of the site and level of effort that will be

required at each subsequent phase of the investigation/remediation. The rules should
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provide for an appropriate mandatory timeframe by which an LSRP must provide a
binding schedule for the completion of an RI, and for an appropriate mandatory
timeframe (which will be calculated from the completion of the RI) by which the LSRP
must establish a binding schedule for the completion of the RA. By adopting this
approach, the Department will meet the Legislature's mandate of establishing mandatory
timeframes, while providing the necessary flexibility to develop realistic, achievable

timeframes that take into account the unique circumstances at a contaminated site. (3, 6,

11)

RESPONSE to COMMENTS 75 and 76: The Legislature placed the burden of
establishing particular mandatory timeframes on the Department. Therefore, the
commenters’ suggestion that the timeframes for remediation should be defined in the
schedule to be supplied with the remedial action workplan does not comport with
N.J.S.A. 58:10C-28. The Department does not object to the person responsible for
conducting the remediation or the LSRP to include the applicable mandatory timeframes
in the schedule in the remedial action workplan to enable the Department to determine

compliance.

77. COMMENT: The regulatory timeframes for the completion of the remedial

investigation at N.J.A.C. 7:26E-4.10 and the remedial action at N.J.A.C. 7:26E-5.9 fail to
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consider the site complexity and the nature and level of investigation and remediation
that will be required at a contaminated site as mandated by SRRA. Insufficient
justification has been provided for the proposed remedial investigation timeframes, with a
specific lack of recognition of site complexity that will result in the need for added time
at many sites, beyond the “one time” extensions provided in the rule for completion of
the remedial investigation. Instead, the Department should allow the use of Department-

approved site-specific schedules. (6)

78. COMMENT: N.J.A.C. 7:26C-3.3(a)5 and 6 should specifically acknowledge that the
regulatory timeframes from which the mandatory timeframes are calculated may be
extended. As the extension of a regulatory time frame in this context would not be
workable absent a corresponding extension of the mandatory timeframe, it is inferred that

the mandatory timeframe would also be extended for two years from the regulatory time

frame. (3, 11)

RESPONSE to COMMENTS 77 and 78: If the purpose of extending a regulatory
timeframe is to give the person responsible for conducting the remediation the time to
complete the remediation phase, and the limitation in N.J.A.C. 7:26C-3.2(b)1ii that the
requested extension of the regulatory timeframe will not exceed any mandatory

timeframe is met, there is no need for an extension of the related mandatory timeframe.
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N.J.A.C. 7:26C-3.2(d) provides that if the person responsible for conducting the
remediation expects to or has missed a regulatory timeframe that may result in the person
exceeding a mandatory remediation timeframe or an expedited site specific timeframe, a
regulatory timeframe extension request shall not be approved. This is because

remediation must proceed in a timely fashion without Department oversight.

If a person believes that it would be appropriate to extend a mandatory timeframe, the
person must follow the procedures set forth in N.J.A.C. 7:26C-3.5. N.J.A.C. 7:26C-3.5
provides the criteria by which a request for an extension to a mandatory timeframe may

be granted.

79. COMMENT: The timelines and specifics for actual breaking of ground of the
remediation actions must be included in this rule; otherwise there is no endpoint for
cleanup. It is unacceptable to include only the remedial investigation deadlines for this
highly-technical rule without continuing to discuss the actual removal of toxic waste that
impacts the families of New Jersey as outlined in existing Subchapter 5, and which the
summary describes as including the “development and selection of remedial actions,
including the requirement to establish the remedial action objectives and goals for the site
or area of concern, and outlines the conditions under which a feasibility study is required

to be submitted and when a presumptive remedy should be used.” (33)
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RESPONSE: The commenter correctly quotes the Department’s summary of former
N.J.A.C. 7:26E-5. However, as described at length in the proposal summary, with this
adoption, the Department is repealing and replacing the Technical Requirements in their
entirety. Contrary to the commenter’s assertion, new N.J.A.C. 7:26E-5.9 (recodified on
adoption as N.J.A.C. 7:26E-5.8) sets forth the remedial action regulatory timeframes,
which include the actual “breaking of ground” timeframes for implementing remedial

actions.

80. COMMENT: The remedial action timeframe rules at N.J.A.C. 7:26E-5.9 should
contain extension provisions that are based on complexity factors like those allowed for

an extension of the remedial investigation timeframe. (6)

RESPONSE: The rules concerning remedial investigations contain complexity factors by
which the timeframe for conducting the remedial investigation may be lengthened
because the remedial investigation is the more complicated of the two phases. By the
time the person responsible for conducting the remediation reaches the remedial action
phase, issues that add to the complexity of the remediation should already have been
addressed. For example, the LSRP should understand the full extent of contamination by

the time the remediation reaches the remedial action phase because of the delineation
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undertaken during the remedial investigation. In addition, where a person had to
negotiate an access agreement for offsite remedial investigation work, that person is
aware that a similar agreement will be needed to implement the remedial action, and this

agreement can be negotiated well in advance of remedial action implementation.

That said, the timeframes for completion of the remedial action do take into consideration
the fact that a multimedia remediation is more complex than a soil-only remediation by
allowing more time for the completion of the multimedia remediation. Additionally, the
person may take advantage of the self-certifying extension process for regulatory time

frames should additional complications occur during the remedial action.

81. COMMENT: The proposed start date for the remedial action regulatory timeframe at
N.J.A.C. 7:26E-5.9 is the earliest applicable regulatory timeframe to submit a remedial
investigation report. However, this approach ignores the fact that additional time is
needed to conduct pilot testing, perform remedial alternative analysis, select a remedy,
and obtain permits and access agreements. Accordingly, any timeframes established for
the completion of a remedial action must, at a minimum, account for all of the site

specific issues that will need to be addressed. (11)
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RESPONSE: The Department agrees that the time needed to conduct pilot testing,
perform remedial alternative analysis, and select a remedy as part of the time frame
required to complete a remedial action should be considered in setting the regulatory
timeframe for beginning the remedial action and has done so. The fact that the
Department established different timeframes, depending on whether the remediation is
only of soil or involves other media, is in recognition of the complexity of multimedia
remediations. Additionally, to the extent that additional time is needed beyond that
already built into the rule for complex situations, the person responsible for conducting
the remediation may use the self-certifying extension process for regulatory time frames

should additional complications occur at a given site.

82. COMMENT: The commenter supports an accelerated process to address immediate
environmental concerns (IECs) and to conduct receptor evaluations. These regulatory
requirements, combined with realistic regulatory and mandatory timeframes, have
resulted in a substantial increase in actions taken by remediating parties to address

contaminant impacts since the adoption of SRRA in May 2009. (6)

RESPONSE: The Department acknowledges the commenter’s support for its regulatory

initiative and the commenter’s report that the initiative is having a positive impact.
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83. COMMENT: Persons responsible for conducting the remediation of an unregulated
heating oil tank (UHOT) should not be exempt from adhering to the mandatory
timeframes at N.J.A.C. 7:26C-1.4(d) and -3.2(a) and from the LNAPL reporting
mandatory timeframe at N.J.A.C. 7:26C-3.3(a). Instances where a discharge from a
UHOT has occurred may result in LNAPL and may impact potable water supplies.
Implementation of two separate sets of rules is bad policy and that these exemptions

should be deleted from the Final Rule. (6)

RESPONSE: The Department agrees with the commenter that it is important to
remediate a discharge from a UHOT. The commenter should be aware that ARRCS at
N.J.A.C. 7:26C-1.4(d) only exempts UHOTs from mandatory timeframes, not regulatory
timeframes. The result of missing a mandatory timeframes is that the site is in direct
Department oversight. The Department does not intend to place UHOT sites into direct

Department oversight.

84. COMMENT: Which of the timeframes set forth at N.J.A.C. 7:26E-1.10 apply to

existing cases that involve LNAPL after May 7, 2012, when the requirement to proceed

under the LSRP program is triggered? (20)
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RESPONSE: The regulatory timeframes for all cases with LNAPL contamination,
including existing cases, are set forth at N.J.A.C. 7:26E-1.10. As provided at N.J.A.C.
7:26E-1.10(b), the person responsible for conducting the remediation has 60 days from
the date that the LNAPL is discovered to notify the Department and to initiate LNAPL
recovery. N.J.A.C. 7:26E-1.10(c) provides that the person has one year from the date of
discovery of the LNAPL to complete LNAPL delineation; initiate implementation of an
LNAPL interim remedial measure to prevent LNAPL migration, reduce LNAPL
contaminant mass to the extent practicable and initiate monitoring of the interim remedial

measure; and document all actions taken.

85. COMMENT: N.J.A.C. 7:26C-3.3(a)(4) appears to require the initiation of interim
recovery for LNAPL at all sites where it is present. In effect, the Department is treating
all occurrences of LNAPL as a high priority. However, if it has been demonstrated that
LNAPL is not migrating and no receptors are threatened, implementation of interim
recovery measures would not be necessary or warranted. Accordingly, this provision
should be revised to only require interim LNAPL recovery measures at sites where a

valid immediate threat to human health or the environment is present. (3)

RESPONSE: N.J.S.A. 58:10C-28 requires the Department to establish mandatory

remediation timeframes for the control of ongoing sources of contamination. LNAPL,
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regardless of its current migration status or whether a receptor is proximate, is an ongoing
source of contamination and is therefore subject to the mandatory time frame. LNAPL is
a continuing source of ground water contamination, whether or not it is migrating. The
Department has determined that ground water is a receptor that must be protected from

LNAPL. Accordingly, LNAPL recovery is necessary to restore ground water quality.

DPHS Rule Amendment regarding DPCC Plans

86. COMMENT: The Department should not delete N.J.A.C. 7:26C-1.4(b)(3), which
exempts from compliance with the provisions of this chapter those persons who are
responding to a discharge pursuant to a discharge prevention, containment and

countermeasures (DPCC) plan in accordance with N.J.A.C. 7:1E. (3)

87. COMMENT: N..A.C. 7:1E already requires that a discharge cleanup and removal
(DCR) plan, certified by the facility owner, signed and sealed by a New Jersey licensed
professional engineer and approved by the Department, be in place prior to operation of
the facility. The DCR plan is required to be comprehensive and contain procedures for
determining the recycling or disposal options for hazardous substances or contaminated
soil, debris, etc., gathered during housekeeping or cleanup and removal activities,

provisions for an environmental assessment of the impact of any off-site discharges,
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extensive mapping of the facility (including, but not limited to, land use, environmentally
sensitive areas, topography, and area of potential impacts), and demonstration of financial
responsibility for cleanup and removal activities. For the owner or operator of a major
facility, financial responsibility in the minimum amount of $1 million per occurrence and
$2 million annual aggregate must be demonstrated. Additionally, financial responsibility
per occurrence and annual aggregate coverage amounts do not in any way limit the

liability of the owner or operator.

The DCR plan requirements allow a facility to respond to non-reportable discharges (as
defined under N.J.A.C. 7:1E-5.3(e)) based on predetermined procedures that are
protective of human health and the environment and to allow the facility to continue to
operate as a major facility. Therefore, the DCR plan requirements are consistent with the
objectives of ARRCS. The additional burden imposed by the proposed amendment
would not contribute to more effective discharge response and cleanup, but would require
that a major facility continually modify its response to such a discharge to comply with
the ARRCS rules (and associated guidance documents). Such additional requirements for
facilities that have a DCR plan add unnecessary costs and obligations with no apparent

benefit to human health or the environment.
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The amendment should be deleted and the current requirement to respond to a discharge
by either following the facility's approved DCR plan or to remediate the discharge

pursuant to the ARRCS rules should remain in place. (22, 39)

RESPONSE to COMMENTS 86 and 87: N.J.A.C. 7:26C-1.4(b) requires compliance
with both the rules for DCR plans and the ARRCS rules because each of these rules has
different objectives and requirements, and each is necessary to protect the public health
and safety and the environment when a discharge occurs. As one of the commenters
outlined, the rules for discharge cleanup and removal (DCR) plans are directed toward
the development of those plans, that they be certified by the facility owner, signed and
sealed by a New Jersey licensed professional engineer and approved by the Department.
In contrast, the ARRCS rules and the Technical Requirements are focused on the

procedures and requirements concerning the implementation of remediation.

The DCR requirements are not consistent with the objectives of ARRCS, as the
commenters opine. For example, the objectives of ARRCS, promulgated in part pursuant
to SRRA, N.J.S.A. 58:10C-1 et seq., and the 2009 amendments to the Brownfield Act,
N.J.S.A. 58:10B-1 et seq., include (i) the use of an LSRP to ensure that all work is
actually approved by an independently licensed professional, (ii) the delineation of all

contamination, both on-site and off-site, to ensure the protection of the public health and
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safety and the environment, and (iii) ensuring that all remediation is performed consistent
with the statutory and regulatory hierarchy at N.J.S.A. 58:10C-14c. The result of the
amendment will be that the owner of a major facility will have to use an LSRP to
remediate discharges conducted in accordance with the owner’s DCR and DPCC plans.
As with other remediation pursuant to SRRA and the 2009 amendments to the
Brownfield Act, the quality of the remediation should improve and the Department will
not have to incur the expense of document review and approval previously necessitated

for reports submitted pursuant to DCR and DPCC plans.

The Department, therefore, disagrees with the commenters that it should retain this
regulatory exemption. The Site Remediation Program will, however, work with the
Division of Environmental Safety, Health and Analytical Programs, and its stakeholders,
to help ensure that subsequent amendments to N.J.A.C. 7:1E minimize, to the extent
possible, any negative operational or financial burdens that this new rule might have on

the persons subject to N.J.A.C. 7:1E.

88. COMMENT: In N.J.A.C. 7:26C-1.4(e), the Department should replace “petroleum”
with “non-hazardous,” and should also modify the rule to be consistent with non-
reportable spills as discussed at N.J.A.C. 7:1E-5.3(e)3. In addition, many of these spills

occurred prior to the promulgation of ARRCS, were reported by the responsible party,
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and addressed at the time of the spill in accordance with the statutes and rules in effect at
the time. However, some of these cases remain “open” with the Department due to,
among other reasons, the low risk and low priority of these cases and the large backlog of
cases being managed by each Department case manager. Since the time of these spills,
remediation standards have been revised, typically to more stringent levels. While the
exemption from having to retain an LSRP is welcome, the Department should also
provide that such small quantity spills that occurred prior to November 4, 2009 will be

closed and are exempt from further investigation or remediation.

In addition, the Department should include an exemption from investigation and
remediation of surface spills of 50 gallons or less that do reach the waters of the State

during an emergency situation (e.g., natural disaster). (24)

RESPONSE: The Department based the exemption at N.J.A.C. 7:26C-1.4(e) on the
characteristics of the hazardous substance involved (i.e., petroleum products) and the
limited volume discharged, along with an expectation that the discharge would be
promptly cleaned up. Remediation of non-hazardous substances is not required,

therefore, the Department is not changing “petroleum” to “non-hazardous.”
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The Department will not make the proposed change to include historical discharges in
this exemption. For sites where the discharge was properly addressed at the time of the
spill and a remedial action report submitted to the Department, the Department intends to
review these documents and, as appropriate, issue no further action letters prior to May 7,

2012.

The exemption at N.J.A.C. 7:26C-1.4(e) applies to the need to remediate discharges.
However, the exemption in the Discharges of Petroleum and Other Hazardous Substances
(DPOHS) rules at N.J.A.C. 7:1E-5.3(e)3 applies to the need to report discharges from
transformers that contain less than 50 parts per million PCBs and the discharge either (1)
is less than 25 gallons and meets certain other requirements or (2) occurs during a state of
emergency. These two exemptions are unrelated, and therefore the Department will not
make the suggested change at N.J.A.C. 7:26C-1.4(e) to be consistent with N.J.A.C. 7:1E-

5.3(e)3.

The commenter also suggested that the Department include an exemption from

investigation and cleanup of surface spills of 50 gallons or less that reach the waters of
the State during an emergency situation such as a natural disaster. Such an amendment
would be too broad as 50 gallons of certain hazardous substances, such as dioxin, even

when discharged during an emergency, would present exactly the type of unacceptable
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risk to the public health and safety and the environment that the New Jersey Legislature
has addressed in numerous environmental statutes. Such an exemption would be
inappropriate, therefore, because it would allow such discharges to continue unabated,

with the risks to the public health and safety and the environment ignored.

UST Rules - Subchapter 1: General Information

89. COMMENT: N.J.A.C. 7:14B-1.7(d) should not require the LSRP to certify release
detection monitoring systems because release detection monitoring systems have nothing
to do with site remediation. This certification should be made by the licensed
underground storage tank (UST) system installation contractor, who is specially certified
under N.J.A.C. 7:14B-13 or 16 to handle the operational and maintenance aspects of UST
systems. While it is true that SRRA prohibits the use of a certified subsurface evaluator
from performing remediation, SRRA did not authorize the Department to transfer all of
the previous responsibilities of a certified subsurface evaluator (which go beyond
remediation as defined by SRRA) to LSRPs. The same issue arises at N.J.A.C. 7:14B-

10.3(b)9, and it is also not appropriate for the same reasons. (6, 27)

RESPONSE: N.J.A.C. 7:14B-10.3(b)9 requires that an owner or operator of an UST

system who chooses to use vapor or product monitoring points as the method for release
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detection monitoring must include in the permit application a certification by an LSRP
pursuant to N.J.A.C. 7:14B-1.7(d) that the number and location of those points are
sufficient to monitor the UST system. The Department amended N.J.A.C. 7:14B-
10.3(b)9 and N.J.A.C. 7:14B-1.7(d) to require that the LSRP and not the subsurface
evaluator provide this certification because, after May 2012, work conducted on
regulated underground storage tanks relating to the remediation of a discharge must be

performed and certified by an LSRP, and not by a subsurface evaluator.

The term “remediation” is defined very broadly in SRRA to include “all necessary
actions to investigate” any “known, suspected or threatened discharge.” The Department
considers the certification of a release detection monitoring system to be part of the
“remediation” and therefore consistent with SRRA for the intended purpose of

identifying discharges in the subsurface at regulated UST facilities.

The prior version of N.J.A.C. 7:14B-13.2(b)2 and 5, which set forth the certification
requirements for individuals and business firms who provide services on UST systems,
specifically exempted the activity of release detection monitoring using observation wells
from both the categories of service of the entire system installation and from the release
detection monitoring system installation, and instead specifically placed the responsibility

for these activities with subsurface evaluators. This was done because subsurface
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evaluators met the minimum experience criteria related to the skill set needed to select
boring locations, characterize soils, determine soil permeability and determine depth to
ground water. However, since the enactment of SRRA, this skill set is now the
responsibility of LSRPs. According to Department records as of March 1, 2012, 62
percent of the temporary LSRPs were certified subsurface evaluators who were

previously allowed to perform this activity.

If an LSRP is requested to perform this service, the LSRP may either accept or refuse the
work particularly if this activity is outside the LSRP’s area of expertise. The LSRP also
has the ability to rely on the “technical assistance of another professional whom the
LSRP has reasonably determined to be qualified by education, training, and experience”

(see N.J.S.A. 58:10C-16c.) to conduct this work.

UST Rules - Subchapter 5: General Operating Requirements

90. COMMENT: The Department proposed at N.J.A.C. 7:14B-5.1 to replace the phrase
“spills and overfills” with “discharges” so that the provision now requires the owner or
operator of an UST system to report, investigate, and remediate any discharge from an
UST system in accordance with the ARRCS rules. This amendment is necessary to

ensure that discharges from the underground storage tank system are remediated in

101



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

accordance with N.J.A.C. 7:26C. It is important that “spills and overfills,” which can
occur during product transfers at the facility, are differentiated from discharges from the
UST and its components. This amendment provides a mechanism for the remediation of
minor spills to be conducted in an efficient and expedient manner. It provides that simple
problems can be fixed simply in cases where the circumstances of the spill or overfill

meet the criteria set forth in N.J.A.C. 7:26C-1.4(e).

However, this amendment diminishes the original intent of N.J.A.C. 7:14B and is, to a
certain degree, redundant. N.J.A.C. 7:14B-2.7, 7.3 and 9 sufficiently alert the owner or
operator of the responsibility to retain an LSRP. Historically, it was determined to be
important that the owner or operator understand that, in addition to the responsibility to
remediate releases at the facility, the owner and operator are responsible for remediating
releases due to “spills and overfills” (product transfer operations) at the facility, even

though their direct actions may not have caused the release.

While it is important to differentiate between a surface spill and a release, the redundant
emphasis on retention of an LSRP lessens the emphasis on the need to and responsibility
for remediation of spills and overfills. N.J.A.C. 7:14B-7 sufficiently addresses
investigation of discharges and N.J.A.C. 7:14B-5.1 should cross reference N.J.A.C.

7:26C-1.4(e)1, which identifies the exemption from the need to retain an LSRP. (9)
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91. COMMENT: In N.J.A.C. 7:14B-5.1(a) and (c), the Department is deleting the words
“spills and overfills” from the UST rules, thereby effectively expanding the requirements
of discharge prevention, reporting, investigation, and remediation beyond the scope of the
rules. N.J.A.C. 7:14B-5.1 specifically relates to spill and overfill control, and not to any

and all discharges from USTs. Therefore, the amendment should be deleted. (24)

RESPONSE to COMMENTS 90 and 91: The Department disagrees that replacing the
phrase “spills and overfills” with “discharge from the underground storage tank system”
adds any new or expanded requirements. Under both versions of these rules, the owner
or operator is required to “report, investigate, and remediate any discharge from an
underground storage tank system.” When a hazardous substance is “spilled” or
“released,” whether due to an overfill, a spill or a release, “into the waters or onto the
land of the State,” it is a “discharge” (see N.J.A.C. 7:14B-1.6). Spills or overfills that are
fully contained by spill catchment equipment that do not enter into the waters or onto the
land of the State are not reportable incidents under N.J.A.C. 7:14B. However, when the
discharge occurs into the waters or onto the land of the State from product transfers at the
facility or other UST system components, the discharge must be reported, investigated

and remediated.
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The commenter correctly references amended N.J.A.C. 7:26C-1.4(e), which exempts
parties responsible for small petroleum surface spills from hiring an LSRP when the spill
does not reach the waters of the State, the date and volume of the discharge are known
and the spill is remediated within 90 days. This amendment should provide an added
incentive for owners and operators of USTs to act promptly to address any such
discharges. The Department disagrees that any emphasis on retention of an LSRP lessens

the emphasis on the need to and responsibility for remediation of the spill.

The Department does not believe that there is a need to cross-reference the exemption in
ARRCS at N.J.A.C. 7:26C-1.4(e). No other rules include a cross-reference to this
provision. The LSRP knows that the site is to be remediated pursuant to ARRCS, and
therefore should recognize whether the exemption applies. Therefore, the Department

will not be making the requested change.

92. COMMENT: The Department should fix the typographical error at N.J.A.C. 7:14B-

5.4(a). The phrase should be “obtain a permit from the Department.” (6)

RESPONSE: The rule text reads as the commenter suggests; no amendments are

necessary.
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93. COMMENT: The Department should fix the typographical error at N.J.A.C. 7:14B-
5.4(a)6. The word “request” should be inserted in the phrase “operator may make a

written request to the Department.” (6)

RESPONSE: The rule text reads as the commenter suggests; no amendments are

necessary.

94. COMMENT: N.J.A.C. 7:14B-5.5(a)3 requires the owner or operator of an UST
system to include in the release response plan the name and telephone number of any
retained LSRP. The use of the term “any retained” is overly broad and should be
amended to state “any currently retained” or “any actively engaged” LSRP. A release
response plan is a contingency plan that sets forth the actions to be taken in the event a
release is either suspected or confirmed. Unless the release impacts the ongoing activities
for which an LSRP is directing remediation, requiring the contact information of “any
LSRP” retained by the owner or operator provides no benefit to the quality of the release
response plan and may be of no benefit in responding to a suspected release or correcting
the cause of a confirmed release. Additionally, many regulated UST facilities that
undertook the required action to comply with N.J.A.C. 7:14B do not have a relationship

with an LSRP. (2,9, 24)
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95. COMMENT: The amendment to N.J.A.C. 7:14B-5.5(a)3 that deleted the requirement
to include the name of the corrective action contractor in the release response plan should
not be adopted. Release response plans should to continue to include the name of the
corrective action contractor. The corrective action contractor provides immediate
response to conditions such as an overfill or a customer “drive off” that results in a spill.
Investigation of suspected releases often entails performing compliance inspection of the
release detection equipment. This requires individuals with manufacturer training be
retained. It is more likely that a corrective action contractor, who is routinely engaged in
the maintenance of regulated UST systems, will have the necessary skill set to provide

the needed services rather than an LSRP. (9)

RESPONSE to COMMENTS 94 and 95: The release response plan required at N.J.A.C.
7:14B-5.5 is for responding to any leak or discharge. Requiring that a plan be in place
helps to ensure that the owner or operator considers the issues that are to be addressed in

the plan before the leak or discharge occurs. The Department agrees that the release

response plan is a contingency plan. To be a viable release response plan, the UST owner
or operator must be able to respond to emergency and non-emergency situations in
accordance with Department rules, including, when applicable, having the ability to

engage an LSRP on short notice to oversee remediation.
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N.J.A.C. 7:14B-5.5(a)3 requires that the plan include the name and telephone number of
any “retained” LSRP; before, it required that the plan include the name and telephone
number of the “retained” corrective action contractor. The concept is the same in both
cases: Should the need arise to activate a release response plan, it is in the best interest of
the UST owner or operator to engage the LSRP as early as possible to oversee the
response to the discharge and ensure the protection of public health and the environment.
If the LSRP is offering the service as the contact on a release response plan, the LSRP
should either have the capability to oversee a response (emergency or non-emergency) or
the LSRP should be able to rely on other service providers that do possess the necessary

expertise.

96. COMMENT: AtN.J.A.C. 7:14B-5.7(a), if the Department intends to conduct
remediation at a property with an UST, it should follow similar procedures for
conducting publicly funded remediation as presented in the ARRCS rules at N.J.A.C.
7:26C-9, and N.J.A.C. 7:26C-9 should be cross referenced here. If a different procedure
will be implemented, it should be described here. For consistency, the commenter does

not recommend that a different procedure be implemented. (6)

RESPONSE: This amendment is intended to ensure that the UST owner or operator is

aware that access must be granted to the facility, as a condition of receiving a registration
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to operate USTs in New Jersey. The owner or operator must allow access for more than
just sampling, but rather all aspects of remediation. The Department is unsure as to the
reference to N.J.A.C. 7:26C-9 regarding publicly funded remediations because N.J.A.C.

7:26C-9 concerns enforcement.

UST Rules - Subchapter 7

Release Reporting and Investigation

97. COMMENT: The Department should not adopt N.J.A.C. 7:14B-7.1(b), which
prohibits the introduction of product into an underground storage tank undergoing a
suspected release investigation. Regulated facilities should not be subjected to a delivery
ban and denied their right to conduct commerce while they are conducting the required

investigation of the suspected release in the time specified.

Imposition of a regulatory delivery ban on facilities conducting investigation of a
suspected release goes beyond the intent of this chapter and exceeds Federal standards.
The rule allots the facility a very short period of time to complete the investigation, and

significant penalties can be levied for failure to conduct this investigation.
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It is premature and punitive to require every owner or operator of an UST in the State that
experienced, for example, water ingress after a severe storm event, to self-impose a
delivery ban while the owner or operator completes an investigation to prove the
observed water ingress was merely the result of extreme weather occurrences and not a
failure in the UST system. Instead of imposing a delivery ban, the rule should set forth a
schedule for investigating potential releases and ruling out whether the UST system is the

cause of the release.

Additionally, the condition cited at N.J.A.C. 7:14B-7.1(a)3 that provides that, “There is
evidence of a hazardous substance or resulting vapors in the soil, in surface water, or in
any underground structure or well in the vicinity of the facility,” is sufficiently vague as
to require numerous facilities to be subject to a delivery ban, even when the investigation

will eventually reveal that none of those facilities are responsible for the condition

described.

Moreover, N.J.A.C. 7:14B-7.1(a)5 erroneously equates erratic behavior of product
dispensing equipment to a suspected release. Mechanical, electrical and micro-processor
related failures can cause erratic behavior in product dispensing equipment. A delivery
ban should not be imposed while the diagnosis of any or all of these systems is

conducted. The facility is unable to continue commerce while normal equipment repair,
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which is in no way related to a release or condition which would give rise to a suspected

release, is completed. (9)

RESPONSE: N.J.A.C. 7:14B-7.1(a) is not a new requirement. Rather, it is a reiteration
of the requirements codified at N.J.A.C 7:14B-5.9(a). A short term disruption in the
introduction of product into an UST system suspected to be leaking is well worth the
investment, considering the cost and ramifications of a discharge that is allowed to

continue unabated.

Commerce need not be halted during the investigation of a suspected release. A delivery
prohibition bars introduction of product but does not bar continued dispensing. In
addition, delivery is only prohibited to the tank system or tank systems that may be
leaking. Moreover, N.J.A.C. 7:14B-7.1(a) requires that the investigation of a suspected
release be completed within seven days to ensure that the owner or operator quickly
responds to the suspected release and is able to either bring the UST system that is the
subject of the investigation rapidly back on line, or otherwise determine that further
investigation is warranted. Additionally, the rules allow the owner or operator to utilize
available information during this investigation, including inventory records, leak
detection data and monitoring well sampling data, so that the owner or operator does not

have to take further time to collect data not already in his or her possession. Finally, if

110



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

the results of the suspected release investigation indicate that the UST system is not a

source of a release, then product delivery can immediately resume.

Setting forth with specificity in the rules the conditions for a delivery prohibition when a
release is suspected sends a clear message that a failure to evaluate the integrity of the
UST system is unacceptable and failure to act in a manner that is not consistent with this
provision is subject to defined penalties. Furthermore, the ability to expedite the
investigation rests with the owner or operator and the faster an ongoing discharge can be

ruled out, the sooner deliveries can be resumed.

The UST rules implement the Water Pollution Control Act, which provides at N.J.S.A.

58:10A-21:

“The Legislature finds and declares that millions of gallons of gasoline and other
hazardous substances are stored prior to use or disposal, in underground storage
tanks; that a significant percentage of these underground storage tanks are leaking
due to corrosion or structural defect; that this leakage of hazardous substances
from underground storage tanks is among the most common causes of
groundwater pollution in the State; and that it is thus necessary to provide for the

registration and the systematic testing and monitoring of underground storage
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tanks to detect leaks and discharges as early as possible and thus minimize further
degradation of potable water supplies. The Legislature further finds and declares
that with the enactment by the United States Congress of the ‘Hazardous and
Solid Waste Amendments of 1984, Pub.L. 98-616 (42 U.S.C. s. 6991) it is
necessary to authorize the Department of Environmental Protection to adopt a
regulatory program that permits the delegation of the authority to carry out the
federal act, but also recognizes the need of this State to protect its natural
resources in the manner consistent with well-established environmental

principles.”

Clearly, the Legislature intended for the Department to enact rules to prevent and
minimize discharges of hazardous substances. This provision is entirely consistent with
the intent of N.J.S.A. 58:10A-21 “to detect leaks and discharges as early as possible” in

order for the State “to protect its natural resources.”

A delivery ban does not go beyond the intent of the Federal regulations, which provide at

40 C.F.R. 281.41(a):

(a) Any state agency administering a program must have the authority to

implement the following remedies for violations of state program requirements:
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(4) To prohibit the delivery, deposit, or acceptance of a regulated
substance into an underground storage tank identified by the state to be
ineligible for such delivery, deposit, or acceptance in accordance with § 9012

of the Solid Waste Disposal Act.

Further, the 2005 Federal Energy Policy Act and the Federal guidelines for establishing
delivery prohibitions as a condition of states receiving grant funding under the Leaking
Underground Storage Tank Trust Fund confirm that establishing a program for delivery

prohibitions is consistent with Federal standards.

The presence of vapors or product in soil or ground/surface water indicates that a
discharge has occurred. It is critical to immediately identify the source and, if necessary

repair the problem or cease use.

In the example of water ingress into a UST, the UST owner or operator should be able to
quickly conduct the investigation required at N.J.A.C. 7:14B-7.2(a) and determine if a
storm event occurred since the last water accumulation check to rule storm water
infiltration in or out. If water is entering the UST system, that condition, regardless of

the source, must be repaired promptly since the UST system is compromised. In
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addition, if the suspected release investigation is triggered based on malfunctioning
dispensing equipment, the owner or operator can conduct the “seven day” investigation
(which can certainly be conducted in less than seven days) and if the results conclusively
indicate that the UST system is not leaking, the owner or operator can resume deliveries
while any dispensing equipment repairs are made. Results of the investigation must be

documented and maintained at the facility.

Dispensing equipment that works erratically is one indication that some portion of the
system is not operating properly, and therefore may indicate that a release has occurred.
As noted by the commenter, system failures such as microprocessor failures do cause
equipment to work erratically. However, this alone is not determinative that system
integrity has been compromised. When a system is malfunctioning, its use should be

discontinued until the source of the problem is identified and repaired.

98. COMMENT: N.J.A.C. 7:14B-7.1(b) forbids the introduction of product into any
UST undergoing a suspected release investigation. The proposed language is essentially
a delivery ban preventing a facility from receiving product and continuing to operate
during the seven day investigation period permitted by N.J.A.C. 7:14B-7.1(a). The
original intent of N.J.A.C. 7:14B-7.1(a) was to provide an UST operator with a

reasonable period of time to conduct a suspected release investigation while continuing to

114



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

use the UST system. Modern retail locations with high customer demand typically
receive several deliveries per day and may have only hours until product runs out and
operations are terminated. The proposed language surreptitiously nullifies the seven day
investigation period provided by N.J.A.C. 7:14B-7.1(a) and should be removed from the

rules. (25)

RESPONSE: The delivery ban with respect to a suspected release investigation has been
codified at N.J.A.C 7:14B-5.9(a) since 1997. N.J.A.C 7:14B-5.9(a) prohibits the
introduction of a hazardous substance into an UST system which is known or suspected
to be leaking, except in the very limited circumstances set forth at N.J.A.C. 7:14B-
8.1(a)2ii. When conducting a suspected release investigation, the delivery ban must be
imposed on the system(s) suspected to be leaking to prevent the introduction into the
system of additional hazardous substances that may then also leak out. The seven day
investigation prescribes the timeframe in which the UST owner or operator must confirm

or disprove the release. These are related, but distinctly different, requirements.

Photoionization detector (PID) readings

99. COMMENT: The Department has not provided any scientific or factual basis for the

new requirement at N.J.A.C. 7:14B-7.2(a)6 to use a photoionization detector (PID) or for
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using a “reading” of 50 units as a trigger for further investigation, other than the
statement in the proposal summary that, “A reading of greater than 50 units with a [PID]
is a strong indicator that a discharge has occurred and that additional soil or ground water
sampling is needed in that area.” The UST rules regulate the storage of dozens and
dozens of hazardous substances. Not every hazardous substance can be detected using a
PID because not every hazardous substance is aromatic or volatile, and those that are
detectable by a PID have individual responses to the sensitivity of the PID. Fifty units

may or may not be “a strong indicator” of a discharge. (27)

100. COMMENT: The selection of “50 units” on a photoionization detector (PID) or
flame ionization detector (FID) as the trigger for the requirement to hire an LSRP to
collect a soil or groundwater sample is arbitrary and instrument specific. Further,
background readings due to other sources such as operating motor vehicles, hydrogen

sulfide, and other interfering chemicals, may impact the PID and FID results. (6)

101. COMMENT: Rather than relying on PID readings, perhaps the regulated party is
better served by reverting to reliance on field observations such as “visual staining and
olfactory indicators” when cleaning up minor spills or investigating suspected releases at
regulated UST facilities, as reliance on these indicators allows the responsible party to

proceed quickly with the collection of soil and groundwater samples. (7, 9)
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102. COMMENT: A positive response on field screening instruments in the interstitial
spaces should not be considered to be evidence of a discharge to the environment as
defined by the Spill Act or SRRA but rather as the trigger for a suspected release

investigation as already provided at N.J.A.C. 7:14B-7.1(a)3. (6)

RESPONSE to COMMENTS 99 through 102: Setting the regulatory trigger at a PID
reading of “50 units” is not arbitrary. Since 2004, Department UST inspectors have used
PIDs in the field screening part of the UST inspection process and have used a reading of
50 units as the criterion on which owners or operators are directed by UST inspectors to
take further action. Since 2004, owners and operators at 545 UST locations were directed
by UST inspectors to rescreen their sites or collect sample(s) based upon this criterion.
Of those, rescreening was conducted at 277 sites and results were below 50 units.
Samples were collected at 268 of the 545 facilities (49 percent). Of these 268 facilities,
135 or 50 percent identified contamination in soil or ground water above remediation
standards. These data demonstrate that contamination was identified at 50 percent of all
facilities where the “50 unit” criterion was used to trigger sampling. This contamination
would have gone unreported if it had not been identified by Department inspectors. The
significant percentage of facilities identifying contamination justifies the incorporation of

this PID reading threshold for soil and/or groundwater sampling in the rules.
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The Department recognizes the issues raised by the commenter regarding background
readings at gasoline UST facilities, and acknowledges that it is not atypical for the
Department to encounter 20 units as background, measured on a PID. However, based
on the data presented above, the reading of 50 units or greater in soil or associated with

ground water are significant screening data that can lead to identifying contamination.

103. COMMENT: The basis for selecting a reading of 50 “units” on a photoionization
detector (PID) as the basis for the collection of soil and/or groundwater samples is
unclear since a “unit” is not a defined standard. Therefore, it is not possible to assess
whether this regulation is reasonable. Additionally, the Department does not specify
what calibration gas is to be utilized for the PID or the electron volt rating of the lamp in

the PID. (1, 24)

104. COMMENT: The term “units” is unspecific and should be struck from the
proposed regulation. The PID, or for that matter a flame ionization detector (FID), is not
calibrated to specific compounds, but rather to a common compound (e.g., 100 parts per
million isobutylene for the PID or methane for the FID), where every individual

compound detected will possess its own unique response factor to the detector depending
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on a number of factors, including the actual calibration gas used, the ionization potential

of the PID lamp, flow rate and humidity. (6)

RESPONSE to COMMENTS 103 and 104: When the Department inspects an UST
facility, the Department utilizes photoionization detectors (PIDs) to field screen for
contamination in the environment. The PIDs used by Department UST inspectors have
10.2 electron volt (eV) lamps and are calibrated to 100 parts per million (ppm)
isobutylene. Since the air/vapors are being measured in the field (and not a calibration
gas of known composition and concentration), units of measure such as “ppm” or “ppb”
are inappropriate. Regardless of whether one is measuring in ppm or ppb, the fact that
the meter has a reading of 50 will trigger the requirement to sample. On adoption, the
Department is clarifying N.J.A.C. 7:14B-7.2(a)6 to add “meter” to modify “units” so that

the threshold reading is “50 meter units.”

105. COMMENT: The Department’s intent of the “50 units” requirement is not clear,
but it appears that the requirement may be intended to apply to interstitial monitoring of a

regulated UST system. (6)

106. COMMENT: Proposed N.J.A.C. 7:14B-7.2(a)6 does not define where the PID

reading shall be taken. There are structures within the UST system that are secondarily
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contained and may accumulate vapors under normal operation (examples: spill buckets,
dispenser pans, submersible turbine pump (STP) sumps, automatic tank gauge (ATG)
manholes and other associated access points). This change should specifically reference
the monitoring points to be in inspected with the PID (examples: monitoring wells or
native soils) or specifically exclude the components referenced in the previous sentence.
This will eliminate confusion during Department compliance inspections and the

associated LSRP corrective action. (25)

107. COMMENT: The proposed rule specifies groundwater and soil collection in the
“immediate area” of the meter reading. In many circumstances this is technically
infeasible and may be reckless given that UST equipment is in close proximity and may
be compromised by the sampling activities. The rule should be revised to state that

samples are to be collected if a suitable sampling point is accessible. (25)

108. COMMENT: N.J.A.C. 7:14B-7.2(a)6 does not state what the PID is measuring or
“reading.” For example, is it the air at the area of the suspected release? Is it a soil
sample? Is it a ground water sample? Is it the air inside a tank field release detection

monitoring well? Is it the air inside a tank field release detection vapor monitoring point?

27
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RESPONSE to COMMENTS 105 through 108: This requirement is not intended to
apply to interstitial monitoring as suggested by the commenter. PID readings should be
collected in exposed soils adjacent to tank system components or from the headspace of
monitoring wells. To help eliminate readings related to vapors that may originate from
tank system components such as from a dry break, PID readings should be taken in
exposed soils approximately 10 to 18 inches below grade. It is not necessary to collect
PID readings from within containment structures that may accumulate vapors as part of
normal operations. Based on these comments, the Department is modifying N.J.A.C.
7:14B-7.1(a)6 on adoption to state with specificity that the PID readings are to be

collected from soil or ground water.

109. COMMENT: N.J.A.C. 7:14B-7.2(a)6 exceeds the intent of this chapter and
should be entirely deleted. N.J.A.C. 7:14B-6 requires that release detection be installed
and maintained at regulated UST facilities. These systems are maintained by certified
contractors. The facility owner or operator generally relies on a certified contractor both
to respond to and to investigate the majority of the eight conditions listed at N.J.A.C.
7:14B-7.1(a)1 through 8. Requiring that only an LSRP collect a sample under any of
those conditions only slows down the confirmation of a release. In the majority of cases,

a corrective action contractor is already on site. Although SRRA requires that
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remediation must be performed by an LSRP, it does not establish the LSRP as being

uniquely qualified to collect soil and or ground water samples. (9)

110. COMMENT: N.J.A.C. 7:14B-7.2(a)6 should be reworded to be consistent with
the role of an LSRP as envisioned by the Legislature through SRRA. In SRRA, the LSRP
may manage, supervise or perform remediation activities. In addition to undercutting the
authority of LSRPs, requiring the LSRP physically to collect soil samples will likely
result in increased costs to the regulated community with no benefit in terms of the
protectiveness of the remedial action. There is no credible technical reason UST cases
should require a different definition of the role and responsibilities of an LSRP in
managing an investigation. The LSRP should be able to manage or supervise the work as
this is in keeping with the traditional oversight interpretation for the certified subsurface

evaluator performing closure of a regulated UST. (6, 7, 9)

111. COMMENT: Requiring at N.J.A.C. 7:14B-7.2(a)6 that the owner or operator use
an LSRP to collect the soil sample is not more protective of human health and the
environment than the current paradigm under which the certified individual must be on
site to direct the investigation. Certified individuals are required to demonstrate specific
expertise with UST facilities and cannot delegate to “his or her representative” as can the

LSRP. This assures the regulated community and the Department that samples are
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collected by individual who understands the intricacies of UST facilities as opposed to a

generic environmental field technician or a trainee. (9)

112. COMMENT: N.J.A.C. 7:14B-7.2(a)6 should be amended to be consistent with
N.J.A.C. 7:14B-13.2(b)3, to allow for sample collection by either the LSRP or a

representative of the LSRP. (7)

113. COMMENT: The Technical Requirements already describe how to investigate a
suspected release: retain an LSRP and conduct a site investigation in accordance with the

Technical Requirements rules. There is no reason to add N.J.A.C. 7:14B-7.2(a)6. (27)

114. COMMENT: PID readings do not quantify risk or quantity. Common practice is
to remediate minor soil impacts and collect samples only to document that contaminants
do not remain at concentrations above the remediation standards. However, this practice

does not require the retention of an LSRP. (9)

115. COMMENT: The commenter questions whether the Department intends to

invalidate laboratory data confirming a discharge when the PID reading is over 50 but the

sample was not collected by an LSRP as is required by N.J.A.C. 7:14B-7.2(a)6, but to
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then accept data for a sample collected by an individual who is not an LSRP that

indicates a discharge is confirmed but the PID reading was less than 50. (9)

116. COMMENT: N.J.A.C. 7:14B-7.2(a)6 requires the owner or operator to hire an
LSRP to prove or disprove the existence of the discharge. This is an excessive
requirement and it fails to provide any added protection of human health and the
environment while it sets forth a meaningless PID reading value of 50 as a “standard” on

which to regulate. (9)

RESPONSE to COMMENTS 109 through 116: The Department agrees that it is
unnecessary to have an LSRP collect a soil sample or that a soil sample must be collected
at the preliminary stage of confirming or disproving a suspected release, which is the
stage to which N.J.A.C. 7:14B-7.2(a) pertains. The appropriate time to collect soil and/or
ground water samples is during the site investigation, not at the juncture of proving or
disproving a release. Since N.J.A.C. 7:14B-7.2(b) requires the owner or operator to
conduct a site investigation if the suspected release cannot be disproved, and site
investigation necessarily involves soil and groundwater sampling that is overseen by an
LSRP, it is unnecessary and redundant to also require the collection of a soil or
groundwater sample at N.J.A.C. 7:14B- 7.2(a). Accordingly, on adoption, the

Department is modifying N.J.A.C. 7:14B-7.2(a)6 to instead require that the UST owner
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or operator determine whether there are any PID readings above 50 meter units. If the
PID registers a reading above 50 meter units, it is possible that the reading is the result of
the operation of the tank system and/or a discharge, and therefore the test is inconclusive,
and the owner or operator would then be required, pursuant to N.J.A.C. 7:14B-7.2(b), to
perform remediation pursuant to N.J.A.C. 7:26E-3, beginning with a site investigation
pursuant to the Technical Requirements, since the obligation to use an LSRP is in the

ARRCS rule.

117. COMMENT: Many UST facilities have pre-existing discharges that are already
being investigated and remediated. New N.J.A.C. 7:14B-7.2(a)6 does not take into
account that elevated meter readings may result from a pre-existing discharge and
therefore may be a false indicator of a new release. The rule should be revised to exempt

pre-existing/ongoing remediation sites. (25)

RESPONSE: It is not unusual for new discharges to be discovered at operating UST
facilities that are undergoing remediation. If the area is not an area of concern under
investigation or samples are not reflective of the condition encountered, for example in an
area that was previously field screened and sampled as part of a site investigation and no
contamination was found or soil contamination is at depth and PID readings indicate

shallow soil contamination, samples must then be collected.
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As explained in response to comments 109 through 116, the Department is modifying the
rule at N.J.A.C. 7:14B-7.2(a)6 on adoption to require that the owner or operator
determine whether there are any photoionization detector readings above 50 meter units.
If detected, the owner or operator must conduct a site investigation pursuant to the

Technical Requirements.

118. COMMENT: N.J.A.C. 7:14B-7.2(a)6 does not indicate who would be using the
PID. An unqualified person using a PID to investigate a suspected release may not use

the instrument properly, and this may lead to a false negative reading. (27)

119. COMMENT: The PID is nothing more than a tool utilized to assess field
conditions. PIDs are subjective devices that are used to generate indicators of site
conditions. The user becomes familiar with the device they use, and the same PID in the
hands of two different operators will generate different unit readings. Additionally,
different devices used by the same technician will generate different readings, and the
product being screened and its age, along with weather conditions and temperature

combined with variations in soil types and pore space make PID readings inconsistent.
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RESPONSE to COMMENTS 118 and 119: It is incumbent upon any individual using
field equipment be properly trained in its use. In addition, the equipment should be
properly maintained and calibrated. Moreover, the PID reading is not the only data that
would be determinative of a release. Rather, the owner or operator is to look at all
applicable lines of evidence listed in N.J.A.C. 7:14B-7.2(a)1 through 6. If the results of
any of the applicable lines of evidence are inconclusive, then there is a suspected
discharge that requires investigation; a PID reading of less than 50 meter units alone is
not sufficient to conclude that a discharge has not occurred. One could conclude,
however, that a discharge has not occurred if all of the conditions at N.J.A.C. 7:14B-

7.2(a)1 through 6 indicate that a discharge has not occurred.

As explained in response to comments 109 through 116, the Department is modifying the
rule at N.J.A.C. 7:14B-7.2(a)6 on adoption to require that the owner or operator
determine whether there are any photoionization detector readings above 50 meter units.
If such readings are detected, it is possible that the reading is the result of the operation of
the tank system and/or a discharge, and therefore the test is inconclusive, the owner or
operator is required to hire an LSRP to conduct remediation pursuant to N.J.A.C. 7:26E-
3, beginning with a site investigation required pursuant to N.J.A.C. 7:14B-7.2(b). The
location of samples should be based on the LSRP’s professional judgment using

applicable Department rules and technical guidance.

127



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

120.  COMMENT: N.J.A.C. 7:26C-1.4(e)1 exempts the regulated community from
the requirement to retain an LSRP when remediating a spill of petroleum products.
However, N.J.A.C. 7:14B-7.2(a)6 contradicts ARRCS in cases where the responsible
party responds to a spill or overfill. Certainly the Department is not inferring that a PID

reading over 50 indicates a spill of greater than 100 gallons. (9)

RESPONSE: N.J.A.C. 7:26C-1.4(e)1 deals with a known discharge, whereas N.J.A.C.
7:14B-7.2(a)6 deals with the investigation of a possible discharge. Thus, there is no
contradiction between these two provisions. The Department, furthermore, is not
inferring a PID of 50 meter units indicates a spill greater than 100 gallons. All of the
conditions at N.J.A.C 7:26C-1.4(e)1 must be met in order to qualify for this exemption.
It is imperative that any UST owner or operator who wishes to take advantage of the
exemption at N.J.A.C. 7:26C-1.4(e)1 report the discharge when it occurs, report the
quantity discharged at that same time, complete the cleanup in 90 days, ensure that the
discharge did not impact ground water, and maintain a copy of the report documenting
the cleanup on site. It should be noted that the report is subject to inspection and

verification, including the collection of samples at the facility by Department personnel.
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121. COMMENT: The discharge reporting obligation at N.J.A.C. 7:14B-7.3(a) should
only apply to the LSRP of record for the site, not to any other LSRP, or LSRP

representative, in accordance with SRRA. (6)

RESPONSE: The Department agrees with the commenter that SRRA mandates that only
the LSRP is required to report a discharge at a site, and does not place such a requirement
on representatives of the LSRP. Accordingly, the Department is modifying the rule on
adoption to delete the phrase “or his or her representative” at N.J.A.C. 7:14B-7.3(a). The
Department is also modifying this provision to correct grammatical errors. However, the
Department declines to limit the reporting requirement to only the LSRP of record
because this reporting requirement is already limited. As amended, the provision applies

to the LSRP performing remediation.

122. COMMENT: The Department proposes to require at N.J.A.C. 7:14B-7.3(a)3 that
the results from a closure plan be implemented, rather than conducted. The Department

should clarify what it means by “results.” “Results” should be changed to “proposals.”

(1

RESPONSE: The term “results” in the context of N.J.A.C. 7:14B-7.3(a)3 must be

interpreted very broadly as any condition identified during closure activities that confirms
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a discharge. Activities in the context of a UST closure clearly overlap with some of the
other conditions identified under N.J.A.C. 7:14B-7.3(a). These include, but are not
limited to, any and all observations (i.e., visual confirmation of contamination in/on soil
or ground water, odors, compromised condition of product bearing UST equipment), field

instrumentation readings, and analytical sample results.

The term “proposal” does not fit in the context of this rule. This rule applies to activities
taken to implement a closure plan and the conditions that confirm a discharge. A

discharge is not confirmed based on a “proposal.”

123.  COMMENT: N.J.A.C. 7:14B-7.4 requires that if the owner or operator has
information indicating that a facility may be the source of a discharge, the owner or
operator is required to perform an unknown source investigation. The rules define an
unknown source investigation as “an investigation involving the collection of soil and/or
groundwater sample to verify whether a facility is the source of a discharge.” The
Department should change “a facility” to “their facility” to clarify and limit the reach of

this requirement. (9)

RESPONSE: The suggested change is unnecessary because the rule already provides that
an owner or operator is only required to conduct an unknown source investigation when

that owner or operator has information that his or her facility may be the source of a
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discharge. Where no such information exists, an unknown source investigation is not

required.

124. COMMENT: N.J.A.C. 7:14B-7.4, which requires the owner or operator to
conduct an unknown source investigation, exceeds the intent of the statute, exceeds the
authority of the Spill Act and contravenes a basic tenet of our legal system, that one is
“innocent until proven guilty.” Is the owner of a UST facility in the State of New Jersey

somehow denied this right?

Consider the scenario where contamination from products similar to those stored by a
UST facility which has double wall tanks and lines, all the required release detection
equipment and impeccable inventory records is identified in an offsite adjacent utility
chase or storm drain, and the site is also in close proximity to several other UST sites.

On what basis does the Department determine on which of the sites to compel an
investigation, including collection of soil and groundwater samples? The Department has
only circumstantial evidence, no established pathway and the on-site indicators yield no
evidence of a release, yet this provision requires the owner operator to conduct a

prescriptive investigation within 90 days.
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Just recently, the New Jersey Appellate Division held in NJDEP v. Dimant, 418 NJ

Super. 530, 544 (App. Div. 2011), that a nexus must exist between the discharge and the
contamination being remediated in order to assign Spill Act liability. The sole fact that a
party used the contaminant being remediated was an insufficient basis, standing alone, to
find that party liable. This very same nexus must be demonstrated prior to requiring an

UST owner/operator to undertake any investigation. (9)

RESPONSE: The commenter is confusing burden of proof in a suit for natural resource

damages such as was the case in Dimant with the standards that the appellate court would

apply in a challenge to administrative rulemaking. Dimant was not concerned with
Department rulemaking authority. It is reasonable for the Department to promulgate a
rule that requires an owner or operator having information indicating that its UST facility
may be the source of a discharge to investigate further. Whether a specific owner or
operator has such information will be fact specific and thus will depend on the

circumstances involved with each such analysis.

The Department drafted the unknown source investigation requirements in furtherance of
the legislative findings “that a significant percentage of . . . underground storage tanks are
leaking due to corrosion or structural defect; that this leakage of hazardous substances

from underground storage tanks is among the most common causes of groundwater
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pollution in the State; and that it is thus necessary to provide for the registration and the
systematic testing and monitoring of underground storage tanks to detect leaks and
discharges as early as possible and thus minimize further degradation of potable water

supplies.” N.J.S.A. 58:10A-21.

125. COMMENT: In the proposal summary, the Department states that it is amending
N.J.A.C. 7:14B-7.4 to include situations where “the Department makes the owner or
operator aware of a condition, such as the presence of a contaminant not from the
owner’s or operator’s UST, that would prompt the need for an “unknown source
investigation. . . .” Pursuant to existing N.J.A.C. 7:14B-7.4, the owner or operator of the
facility is required to perform an unknown source investigation at the facility by
conducting a site investigation, which includes hiring an LSRP to collect soil and/or
ground water samples. This statement is misleading because existing N.J.A.C. 7:14B-7.4
does not require an unknown source investigation. N.J.A.C. 7:14B-7.4 requires a site
investigation to be conducted. It is only in this iteration of the rule that the Department

defines “unknown source investigation.”

It appears the Department has merely added additional language to mandate another
condition whereby the owner operator is required to engage an LSRP under terms where

the Department can prescribe the actions to be taken by the LSRP. (9)
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126. COMMENT: The requirements at N.J.A.C. 7:14B-7.4 are extraneous. The
Technical Requirements already describe how to investigate a discharge or release of
hazardous substances. Neither the Technical Requirements nor the ISRA rules
distinguish between discharges from known and unknown sources. A discharge is a
discharge and should be investigated using the procedures described in the Technical
Requirements. If the Department wants to specifically regulate discharges from
“unknown sources,” the regulations should apply to all contaminated sites, not just

regulated UST facilities. (27)

127. COMMENT: The Department provides no substantive justification for the
requirement at N.J.A.C. 7:14B-7.4 to complete an unknown source investigation within
90 days. The rule is vague regarding how this investigation should be conducted, other
than stating that the entire site should be investigated and the results should be submitted
to the Department in the form of a site investigation report. Furthermore, considering the
degree of concern the Department seems to have with discharges from unknown sources
at regulated UST facilities, it does not appear to require the owner and/or operator to
retain an LSRP to conduct this remediation. For large facilities, this regulation is overly
burdensome. The investigation of unknown sources of contamination is complex and

requires the experience of an LSRP. A preliminary assessment of the entire regulated
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UST facility should be conducted before embarking on an investigation and/or sampling

of the entire site. (27)

128. COMMENT: Amended N.J.A.C. 7:14B-7.4 requires a site investigation of the
UST system when the owner or operator has information that the UST system may be the
source of a discharge. The proposed amendment broadens the existing language by
requiring an unknown source investigation, which is no longer tied to a discharge from
the UST system. If the intent is to require the owner/operator to investigate if its USTs

are the source of an unknown discharge where the contaminants of concern match the

products stored in the UST system, then there is no reason to amend the current

provision. If the intent is to have the owner/operator investigate other discharges with an
unknown source (such as contaminants of concern not stored in the UST system), then
this provision should be removed from the UST rules and placed within ARRCS or the
Technical Requirements, and should be applicable to all property owners. SRRA does not
transfer responsibility for the investigation of unknown discharges to the UST

owner/operator.

The process/logistics for an “unknown source” investigation are the same as for a site
investigation regardless of how the Department tries to re-word it in this amendment.

There should not be a timeframe of 90 days for this investigation separate from the
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preliminary assessment/site investigation timeframes. The separate type of “report” and
timeframe for an “unknown source” investigation adds an additional level of confusion.
The Department’s explanation/justification of 90-day timeframe is contradictory because
it indicates that a shorter timeframe is needed to ensure the ongoing release is halted.
Requiring the submittal of a report at an earlier time does not lead to a faster response to
abating a release. Once a discharge is confirmed as part of the investigation, it must be
immediately reported to the Hotline and addressed pursuant to ARRCS and the Technical
Requirements. The “unknown discharge” report should be submitted with the same

timeframe as a site investigation report and under the same rationale.

If a section for unknown discharges is needed, it should be detailed in N.J.A.C. 7:26E so
it can applicable to all types of facilities and not just USTs. For N.J.A.C. 7:14B, a simple
paragraph reference to the unknown source investigation within the Technical

Requirements should suffice and be appropriate.

If the Department elects to keep the section as is, the owner or operator should be given
the option of hiring an LSRP to conduct the unknown source investigation. Ifit is
determined that no discharge from the UST system has occurred, the LSRP can so notify
the Department. If a discharge has occurred, the LSRP can manage the remediation of

the discharge pursuant to ARRCS and the Technical Requirements regulations. (6)
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RESPONSE to COMMENTS 125 through 128: The requirement to conduct an unknown
source investigation is not new. What the Department has added is the term “unknown
source investigation” to make a clear distinction between a site investigation to be
completed and submitted within one year at an UST facility (e.g., UST Closure) and a
prompt investigation of an UST facility to determine if the facility is the source of
contamination in the environment in proximity to the UST facility. N.J.A.C. 7:14B-7.4
clearly provides that this requirement applies to the substances stored in the USTs at the
facility: “If the owner or operator has information indicating that a facility may be the
source of a discharge...” The UST rule at N.J.A.C. 7:14B-1.6 defines facility as “...one
or more underground storage tank systems owned by one person on a contiguous piece of
property.” There are urgent conditions at UST facilities that prompt completion of an
investigation in much shorter timeframes to protect public health and the environment.
The Department expects that in most scenarios where this will be required, there is an
urgency to determine the source of the contamination because of, for example, impacts to

surface water, potable wells or indoor air quality.

In addition, the Department is not prescribing in this rule the exact remediation
requirements that an LSRP must pursue to determine if the client’s facility is the source

of the contamination. For example, if the contamination near the facility is found in
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ground water, the owner or operator may define an appropriate ground water
investigation of sufficient scope to determine if the facility is a source, without
conducting soil samples. In other instances, the owner or operator may decide to follow
the site investigation requirements in the Technical Requirements more closely to

determine if the site is the source.

An LSRP is required to perform these activities because if the owner or operator of a
facility has information indicating that a facility may be the source of a discharge, the
owner or operator of the facility shall investigate the facility in accordance with N.J.A.C.
7:26E, which requires the services of an LSRP. This unknown source investigation is

investigating a discharge, and therefore, again, an LSRP is required.

129. COMMENT: The UST rules at proposed N.J.A.C. 7:14B-7.4 require an owner or
operator to prepare an unknown source investigation report following the format
presented in the Technical Requirements at N.J.A.C. 7:26E-3.14, and to submit the report
and a form available from the Department’s website within 90 days after receipt of
information indicating facility may be source of discharge. Ninety days is an insufficient
amount of time to conduct a preliminary assessment and site investigation, and to prepare
a report of that investigation which satisfies the requirements of N.J.A.C. 7:26E. The

LSRP should determine the appropriate timeframe. (7)
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RESPONSE: The Department disagrees that 90 days is insufficient when there is a
condition that warrants prompt attention. It has been the Department’s experience that
most contractors have the capability to mobilize quickly to conduct an expedited
investigation when needed. The rule does not require a preliminary assessment or site
investigation. The rule requires an investigation to determine if the facility is the source
of the discharge and that the report be submitted following the format of a site
investigation report at N.J.A.C. 7:26E-3.14 (recodified on adoption as N.J.A.C. 7:26E-

3.13).

Since the rule does not require that a comprehensive preliminary assessment and site
investigation be conducted in connection with an unknown source investigation, the
Department agrees that it is confusing to then require the owner or operator to prepare a
report in the format of N.J.A.C. 7:26E-3.13, because to so require implies that a site
investigation is to be conducted, otherwise, the owner or operator would not be able to
comply with the requirements for a site investigation report set forth at N.J.A.C. 7:26E-
3.13. Accordingly, on adoption, the Department is modifying N.J.A.C. 7:14B-7.4 to
require that the owner or operator prepare an unknown source investigation report
following the format presented in the Technical Requirements at N.J.A.C. 7:26E-3.13,

but limited to N.J.A.C. 7:26E-3.13(a)2 through 4 and 6ii.
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UST Rules - Subchapter 8 Remediation

130. COMMENT: The commenter welcomes the Department’s acknowledgement that
responses to leaks are different than responses to discharges and supports the addition of

N.J.A.C. 7:14B-8.1(a). (9)

RESPONSE: The Department acknowledges the commenter’s support for the rule.

UST Rules - Subchapter 9: Out-of-Service Underground Storage Tank Systems and

Closure of Underground Storage Tank Systems

131. COMMENT: The UST rules at proposed N.J.A.C. 7:14B-9.2, which contain the
closure requirements for UST systems, should provide that when an unknown UST is
found during excavation of a known UST, the unknown UST may be closed, registered

and the notice of intent to close completed within 30 days of closing the unknown UST.

(7
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RESPONSE: The Department agrees that a mechanism must be established to address
the issue regarding the discovery of unknown UST systems during removal of known
USTs, and the Department will consider this topic for future rulemaking. When an
unknown UST is encountered during the removal of USTs under an existing notice of
intent to close, the removal can occur and the registration can subsequently be updated if
the UST is regulated pursuant to N.J.A.C. 7:14B by contacting the Department’s Bureau
of Case Assignment and Initial Notice. This would only apply in those circumstances
where the facility is registered with the Department and a Notice of Intent was submitted
for the removal of known underground storage tanks. Following the removal of any
underground storage tank regulated pursuant to N.J.A.C. 7:14B, the owner or operator
must submit the UST Facility Certification Questionnaire within seven calendar days

after tank closure (see N.J.A.C. 7:14B-2.4(c)).

132. COMMENT: AtN.J.A.C. 7:14B-9.2(a)2iv, the Department is requiring the
owner or operator to include the license number of the LSRP performing remediation
when notifying the Department of a regulated UST closure. Not all UST closures occur
at contaminated sites and not all UST closures result in remediation of contamination.
Unless the site is contaminated and requires remediation, the owner or operator does not

need retain an LSRP. (27)
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RESPONSE: SRRA does not exempt closure of regulated USTs from the requirement to
hire an LSRP. In order to properly close a regulated UST, the owner or operator must
implement a closure plan, which consists of a site investigation pursuant to N.J.A.C.
7:26E-3.3 and a tank decommissioning plan. Pursuant to SRRA, only an LSRP may
conduct a site investigation. Accordingly, N.J.A.C. 7:14B-9.2(a)2iv is consistent with

SRRA.

133. COMMENT: The Department should amend N.J.A.C. 7:14B-9.2(a)3 to change
“applicable municipal and county health department” to “applicable municipal OR

county health department,” because it is redundant to provide notice to both. (9)

RESPONSE: The Department disagrees with the commenter. Municipal and county
health departments are often separate entities and each is to be notified to ensure that both
agencies are aware of the activities at the site so both are aware of closure activities and
can attend. Additionally, notifying both entities ensures that the public can obtain

information regarding closure activities, regardless of which entity is contacted.

134. COMMENT: N.J.A.C. 7:14B-9.2(a)5, which requires that if any contamination is
detected above any applicable remediation standard, the owner or operator must conduct

the remediation pursuant to the ARRCS rules, should be deleted in its entirety. The
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provision fails to account for protections afforded regulated facility owners and operators
who completed remediation of the facility prior to adoption of the remediation standards.
If the remediation standard is now lower, but not by an order of magnitude, additional
remediation is not required, even though “contamination may exist above any applicable

remediation standard.”

The owner or operator of a regulated facility cannot be made responsible for any
contaminant at any concentration at the site unless there is a clear connection between the
products stored at the site by the owner or operator and unless there is a direct evidence
that the presence of the contaminants is related to the current activities of the owner or

operator during their tenure operating the site. (9)

RESPONSE: The Department agrees with the first observation of the commenter and is
modifying N.J.A.C. 7:14B-9.2(a)5 on adoption by adding: “except as provided in
N.J.S.A. 58:10B-13e.” That provision of the Brownfield Act contains the order of
magnitude limitation to which the commenter refers concerning the Department’s
discretion to require further remediation based upon its adoption of new and more
stringent remediation standards after the completion of remediation (signified by receipt

of an NFA letter or an RAO).
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As to the commenter’s second point concerning the alleged need to prove the nexus
between the contamination and the UST facility, the commenter raised a similar issue
concerning the trigger for an unknown source instigation. See Comment 123 above, and
the Department’s response. The commenter is again confusing the burden of proof'in a
civil trial with the standards that an appellate court would apply in a challenge to
administrative rulemaking. It has been the Department’s experience in implementing the
UST Act for more than 20 years that contamination discovered during the closure of an
UST is typically associated with the UST. It is reasonable, therefore, for the Department
to promulgate a rule that requires an owner or operator that is closing an UST to

investigate and remediate the contamination discovered during the closure activities.

135.  COMMENT: N.J.A.C. 7:14B-9.2(d) requires the owner or operator to close an
underground storage tank pursuant to the American Petroleum Institute’s “Practice for
the Abandonment or Removal of Used Underground Service Tanks,” in publication at the
time the tank is to be closed (available from the American Petroleum Institute, 1220 L
Street Northwest, Washington, DC 20005). This citation should be updated to “API
Recommended Practice 1604: Closure of Underground Storage Tanks,” which is the
publication to which N.J.A.C. 7:14B-9.1(b) refers. The title cited by the Department was

discontinued with the 1989 edition of the recommended practice. (9)
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RESPONSE: The Department agrees that N.J.A.C. 7:14B-9.1(b) and N.J.A.C. 7:14B-
9.2(d) should refer to the same document and is modifying N.J.A.C. 7:14B-9.2(d) on

adoption accordingly.

136. COMMENT: The Department should delete N.J.A.C. 7:14B-9.2(d)1, 2, and 4
because these requirements are integral components of American Petroleum Institute’s

Recommended Practice 1604 and are therefore redundant. (9)

RESPONSE: The Department agrees with the commenter and is deleting N.J.A.C. 7:14B-

9.2(d)1, 2, and 4 on adoption.

137. COMMENT: N.J.A.C. 7:14B-9.2(e) provides that the owner or operator may
abandon an underground storage tank in place if no contamination is detected above
applicable remediation standards or if removal is not feasible. The Department should
delete this provision in its entirety as it is contradictory to the UST Rules, the ARRCS
rules and the Technical Requirements, and it is in direct contravention to N.J.S.A.
58:10A-25 with respect to New Jersey regulations being more stringent than the Federal

counterpart.
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N.J.A.C. 7:14B-9.2(d) requires the owner or operator to close an underground storage
tank pursuant to the successor of the American Petroleum Institute’s “Practice for the
Abandonment or Removal of Used Underground Service Tanks,” API Recommended
Practice 1604. API 1604 places no prohibition on the method of tank closure, and
specifies a Closure Assessment be performed prior to closure, but does not condition
closure in place to the results of the closure assessment. N.J.A.C. 7:14B-9.2(e) is

effectively contradictory.

In the alternative, N.J.A.C. 7:14B-9.2(e)2 should be truncated to “Following the

procedures at (d) above.” (9)

138.  COMMENT: N.J.A.C. 7:14B-9.2(e)1 requires a licensed New Jersey professional
engineer to explain why the removal is not feasible, but API 1604 makes no such
requirement. N.J.A.C. 7:14B requires the UST be closed and the remediation conducted
by an LSRP in accordance with the ARRCS rules. The ARRCS rules empower the LSRP
to use professional judgment in conductance of all aspects of remediation and do not
encumber the LSRP to seek the approval of a New Jersey licensed professional engineer,

so these provisions are in conflict and should be reconciled. (9)
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139. COMMENT: N.J.A.C. 7:14B-9.2(e) should not condition tank abandonment on
the presence of contamination in excess of applicable remediation standards because it
effectively prohibits closure in place in the presence of contaminants. An LSRP, having
conducted all remedial investigations in accordance with the Technical Requirements
can, in accordance with the ARRCS rules, propose remedial action in the form of
engineering and institutional controls. The LSRP is empowered to conduct the
remediation. When the responsible party chooses to abandon the tank in place, and the
LSRP performs the necessary remedial investigation and then designs and implements a
remedial action in the form of engineering and/or institutional controls and generates the
RAO and files for the Remedial Action Permit, upon what authority is the Department

relying to mandate that the tank be removed? (9)

RESPONSE to COMMENTS 137 through 139: The Department disagrees with the basis
for the suggested changes. N.J.S.A. 58:10A-25a(2) pertains to the standards related to
construction, installation, and operation of underground storage tanks, not closure of
underground storage tanks. N.J.S.A. 58:10A-31 grants broad authority to the Department
to adopt any rule and regulation to implement the Underground Storage of Hazardous
Substances Act. N.J.A.C. 7:14B-9.2(d), which governs how to abandon an UST in place,
is consistent with N.J.S.A. 58:10A-31. Removal of the UST system when contamination

is present and when practicable allows for a full and thorough visual assessment of the
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condition of the UST system at the time of closure and aids in the identification and
remediation of any contaminated soil and/or ground water. Addressing the UST system in

accordance with N.J.A.C. 7:14B-9.2(d) is not subject to professional judgment.

The Department agrees that when contamination is found and thoroughly investigated,
the owner or operator may have the opportunity to leave contamination in place by
implementing engineering and institutional controls, provided that soil contamination is
not impacting ground water. In addition to the visual assessment of the UST system,
removal of the system prevents the tank structure itself from being a hindrance to the
prompt and effective remediation of any contaminated soil, ground water and free

product.

API 1604 is an industry standard for the manner in which a service is performed, and is in
no way a limitation on any regulation or statute. The document does not address when to
perform closure or abandonment. It only covers how to properly and safely close an UST
system. In fact, the 1996 version states that no representation is made that the
recommendations conform with any requirements imposed by state or local agencies. In
addition, section 4.5.1 of the same edition states that the determination to close a tank in
place or remove it depends upon local regulations which may prohibit or restrict closure

in place.
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Requiring removal of an object that obstructs or hinders the ability to completely assess
the extent of a discharge is necessary. This is not a new requirement; it has been in the
UST rules since 1990. The prompt removal of contaminant mass, which in many
instances is located under the tank itself, is essential to the timely remediation of tank

discharges.

140. COMMENT: N.J.A.C. 7:14B-9.2(¢)3 and (e)4 should be deleted as they pertain

to topics included in API 1604 in accordance with which the closure is performed. (9)

RESPONSE: The Department disagrees with the commenter. N.J.A.C. 7:14B-9.2(e)3
requires inspecting and photographing the interior of an UST when it is to be abandoned.
API Recommended Practice 1604 does not address inspection of the interior of an
abandoned UST nor does it discuss inspection of the exterior of a removed UST. As with
the removal of the tank, observations documenting the condition of a tank to be
abandoned-in-place are useful in determining whether a tank has potentially discharged

and if additional biased soil borings are necessary.

N.J.A.C. 7:14B-9.2(e)4 requires the filling of all abandoned tanks and piping with an

inert solid such as sand or cement. The Department agrees that the Recommended
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Practice 1604 contains a similar requirement, but the Recommended Practice 1604 only
deals with the tank and not piping. API Recommended Practice 1604 does state at 4.2.2
that all product piping should be disconnected and where accessible, it should be
removed. It does not describe any procedure for permanently closing piping or sections
of piping that cannot be removed. For those situations, to prevent an accidental
introduction of product, all remaining piping should be sealed with an inert, solid

material such as concrete.

141. COMMENT: N.J.A.C. 7:14B-9.2(¢)5 should be deleted as API 1604 requires the

removal or closure of all piping including fill pipes. (9)

RESPONSE: The Department agrees that API Recommended Practice 1604 at 4.2.5
requires removal of the fill pipe when abandoning a tank in place. However, the API
document does not take into account situations where the fill pipe cannot be wholly
removed, such as a tank under a structure with a remote fill pipe. The intent of N.J.A.C.
7:14B-9.2(e)5 is to ensure that product cannot be accidently introduced into piping. By
removing as much of the fill pipe as possible and sealing the remaining portion, the

chances of this happening are eliminated.
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142. COMMENT: N.J.A.C. 7:14B-9.2(f) provides that if the underground storage tank
is located under a permanent structure or is physically inaccessible, or the owner or
operator submits a certification, signed and sealed by a licensed New Jersey professional
engineer, stating that the sampling requirements for site investigations at N.J.A.C 7:26E-
3.3 will cause damage to the structure, the owner or operator may use an alternate method
for determining the integrity of the tank, provided that it is documented pursuant to

N.J.A.C. 7:26E-1.7.

This provision should be deleted in its entirety as it is redundant. The LSRP is
empowered to design and implement the site investigation and remedial investigations
which may be required in accordance with the Department’s rules and technical
guidance. The LSRP is required to document deviations from technical guidance and
variances from the Technical Requirements for any site where remediation is being
conducted. The citation is rhetorical as the condition that sampling requirements could
cause damage to a structure and alternate assessment may be necessary is not solely
specific to UST sites. Additionally, the inclusion of certification, signed and sealed by a
licensed New Jersey professional engineer as a separate condition is unnecessary,

conflicts with N.J.A.C. 7:26C and only contributes confusion to the issue. (9)
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RESPONSE: As part of the code of conduct set forth in SRRA at N.J.S.A. 58:10C-16,
LSRPs are not allowed to operate outside of their area of expertise. As necessary, the
LSRP may rely on others who they have determined have the requisite knowledge and
training. In order to ensure that these types of decisions are made by a person with the
requisite credentials, N.J.A.C. 7:14B-9.2(f) merely establishes that the individual making
decisions regarding structural damage assessments must possess a New Jersey

Professional Engineer’s License.

It is correct that SRRA and ARRCS allow LSRPs to make all judgments concerning a
remediation. However, judgments made on how a tank removal may affect an adjacent
structure are decisions that must be made by a Professional Engineer pursuant to local

building codes.

143. COMMENT: N.J.A.C. 7:14B-9.4(a)2 should be amended to clarify whether the

site investigation report needs to be prepared by an LSRP. (6)

RESPONSE: N.J.A.C. 7:14B-9.4(a)2 does not need to be amended as suggested by the
commenter because it already requires that a site investigation report must be prepared in
accordance with N.J.A.C. 7:26C and N.J.A.C. 7:26E, and those rules require that the site

investigation report be prepared by an LSRP.
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144. COMMENT: The UST rules at proposed N.J.A.C. 7:14B-9.5(b) require an owner
or operator to submit a site investigation report and a form found on the Department’s

website. The Department should replace “a form” with “the PA/SI Form.” (7)

RESPONSE: The Department is not including the specific names of forms in the rule
text so that if the form name changes in the future, the Department will not have to
amend the rule text to correct the name of the form. Instead, the owner or operator is
directed to the Department’s website where the form is available. On the website, each
form is keyed to the rule citation to which the form applies so that the owner or operator

knows which form to select.

145. COMMENT: The requirement at N.J.A.C. 7:14B-9.5(c)1 to permanently
maintain all records is unrealistic. Natural occurrences of fire and flood along with
human error and misplacement may cause the owner or operator to become non-
compliant through no fault of his or her own. The Department should encourage but not

require the permanent maintenance of records. (9)

RESPONSE: The owner or operator must take all reasonable steps to safeguard

documentation concerning the closure of their USTs. Maintaining these records is in the
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best interest of the owner or operator, as this information may be needed for future
business transactions, including property transactions. Maintaining these records also
serves to protect the current owner or operator from claims made by future owners or

operators that prior remediations were not conducted and completed properly.

UST Rules - Subchapter 10: Permitting requirements for underground storage tank

systems

146. COMMENT: AtN.J.A.C. 7:14B-10.6(b) the Department should use “N.J.A.C.”,

not “N.J.S.A.” (7)

RESPONSE: The rule text reads as the commenter suggests; no amendment is necessary.

UST Rules - Subchapter 12: Penalties, remedies, and administrative hearing

procedures

147. COMMENT: The UST rules at N.J.A.C. 7:14B-12.1(a) describe the enforcement
actions the Department may take against an owner or operator upon a finding that the

owner or operator has failed to comply with any requirement of the State Act or N.J.A.C.
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7:14B-1, 3, or 7 through 11. The phrase “negligently or willfully” should be added in

front of “failed.” (7)

RESPONSE: The Department declines to amend the rule as suggested by the
commenter. The penalty is based on the failure to comply with the State Act or the rules,

irrespective of whether the action was due to negligence or willful conduct.

148. COMMENT: The requirement at N.J.A.C. 7:14B-12.2(b)9 that the person
requesting an adjudicatory hearing include “a clear indication of the person’s willingness
to negotiate a settlement with the Department” should be deleted. It is unreasonable to
condition the request for a hearing to challenge an alleged violation upon the requirement
that the person be willing to negotiate a settlement. There is no basis for the denial of
due process in situations where the willingness to negotiate settlement with the

Department is not predetermined. (9)

RESPONSE: N.J.A.C. 7:14B-12.2(b)9 requires that the person requesting an
adjudicatory hearing include in the hearing request a clear indication of the person’s
willingness to negotiate a settlement with the Department so that the Department may
engage in settlement negotiations as early in the hearing process as possible. Settlement

of cases prior to adjudication helps conserve both judicial and hearing requestor
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resources. Whether a person is willing to negotiate a settlement with the Department is

not a criterion for granting or denying a hearing request.

UST Rules - Subchapters 13 and 16

149. COMMENT: Concerning N.J.A.C. 7:14B-13.2(b)3 and N.J.A.C. 7:14B-16.3(b)5,
if an LSRP is allowed to have a representative present for the closure of an UST, in lieu
of the LSRP’s presence, does the same provision apply to subsurface evaluators working

on unregulated heating oil tanks? (6)

RESPONSE: A subsurface evaluator is only required to be present for unregulated
heating oil tank remedial activities after the determination that a discharge has occurred.
However, the subsurface evaluator may not send a representative, as suggested by the
commenter. The subsurface evaluator must provide direct on-site supervision during
crucial decision making processes in the remedial action. This includes, but is not limited
to field screening, determining the horizontal and vertical extent of contamination,
determining depth to ground water, and selecting locations of soil samples and ground

water sampling points.
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ISRA Rules

150. COMMENT: The Department should reinstate the letter of non-applicability
(LNA) service for the limited purpose of obtaining the Department's determination of
ISRA applicability in the context of a corporate transaction analysis. While this former
service is not necessary in the context of determining the appropriate North American
Industry Classification System (NAICS) number, it is very much needed in the context of
a corporate transaction that may fall within one of the transaction exceptions. Since the
deletion of N.J.A.C. 7:26B-2.2 and the removal of the LNA program, parties have no

means of determining whether a transaction is excepted. (2)

RESPONSE: The Department repealed N.J.A.C. 7:26B-2.2 (“Applicability
determinations”) as part of the November 2009 special adoption (see 41 NJR 4467(a)),
because it determined that it no longer needs to perform this function. These
determinations were not required by statute, but were included in the rule as a service
provided by the Department to the regulated community. With the special adoption, the
Department moved towards only including in the rule requirements mandated by the
various enabling statutes. The Department has completed guidance that follows the
format of the former N.J.A.C. 7:26B-2.2, which is available at

www.nj.gov/dep/srp/isra/isra_applicability.htm.
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151. COMMENT: The commenter supports the Department’s proposal to amend
N.J.A.C. 7:26B Appendix C to exempt photovoltaic electric power generation (PV)
establishments from the requirements of the Industrial Site Recovery Act, N.J.S.A.
13:1K-6 et seq. (ISRA). Most solar modules and other equipment used in PV generation
contain virtually no hazardous substances. Moreover, with respect to those types of
modules that do contain any such substances, they are present in a solid form and in very
low amounts and are encased within solid protective layers, thus eliminating any
meaningful threat of release to soil, sediment or groundwater. As a result, these
establishments do not pose a risk to public health and safety. Moreover, the exemption
would foster the placement of PV establishments on brownfield and landfill sites (among

other locations), an express objective of New Jersey's draft Energy Master Plan. (17)

RESPONSE: The Department acknowledges the commenter’s support of this

amendment.

ISRA Rules - Subchapter 1: General Information

152. COMMENT: The definition of “industrial establishment” at N.J.A.C. 7:26B-1.4

has been changed to include the phrase “regardless of location” in the designation of an
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area of concern (AOC) subject to ISRA for leased properties with two or more leased
spaces. The Department also eliminated the phrase, “Except as provided below for lease
properties.” As a result, for leased properties with two or more leased spaces, the
“industrial establishment” potentially has no geographic limits. This expansion of the
industrial establishment definition is inappropriate and goes beyond the authority granted

to the Department by SRRA. (11)

RESPONSE: When an industrial establishment occupies a part of a multi-tenant building,
the industrial establishment is defined by the leasehold space as described in the contract
between the landlord and tenant. However, if a tenant is required to store hazardous
materials off the leasehold, to comply, for example, with a local fire code, this storage
area and the route used to convey the materials into the actual leased space is part of the
leasehold for compliance with ISRA, regardless of the actual landlord/tenant lease
agreement. The Department has consistently enforced the leasehold provision of ISRA in
this manner. The purpose of amending the definition of industrial establishment is to
provide clarity in view of the fact that the LSRPs are now taking on the Department’s
role of defining the scope of the ISRA case and because the leasehold provision has

frequently been misinterpreted by the regulated community.
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153. COMMENT: N.J.A.C. 7:26B-1.8(a), which describes the circumstances under
which an owner or operator of an industrial establishment can transfer ownership or cease
operations of an industrial establishment prior to the issuance of a final remediation
document should cross reference N.J.A.C. 7:26B-1.10, which describes an owner or

operator’s liability under ISRA. (7)

RESPONSE: N.J.A.C. 7:26B-1.8(a) describes when an owner or operator can transfer an
industrial establishment prior to the issuance of a final remediation document. N.J.A.C.
7:26B-1.10 identifies the joint liability of the owner or operator to comply with ISRA and
lists all of the events that authorize a transfer to occur, including the issuance of a final
remediation document and the compliance with any of the alternative options listed in
N.J.A.C. 7:26B-1.8(a). The Department does not believe a cross reference to N.J.A.C.
7:26B-1.10 is necessary at N.J.A.C. 7:26B-1.8(a) because these two provisions are to be
read in concert; an owner or operator would not be required to comply with ISRA unless

a listed event occurred.

154. COMMENT: AtN.J.A.C. 7:26B-1.11(b), the Department has deleted the phrase

“to remediate contamination,” so that the Department may assess a civil administrative

penalty for any violation of ISRA, including administrative requirements. This additional
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enforcement authority for “violations” that do not affect public health, safety or the

environment is unnecessary. (11)

RESPONSE: The Department disagrees. Administrative requirements play an important
role in the ISRA rules. Not only is an ISRA subject owner or operator required to
remediate its industrial establishment in a timely fashion when an ISRA triggering event
occurs, but the owner or operator is also required to comply with the administrative
requirements of the ISRA rules. For example, an owner or operator is required to timely
notify the Department when the triggering event occurs. If an owner or operator
intentionally delays notification to the Department that ISRA was triggered, the owner or
operator could be putting the public at risk by delaying the identification of
contamination. Another example of an important administrative requirement, and one that
is at the core of the ISRA statute, is the requirement to obtain authorization prior to
selling an industrial establishment; a failure to obtain authorization is a direct violation of

ISRA and should be subject to a penalty.

ISRA Rules - Subchapter 3: Notification and Remediation Requirements

155. COMMENT: N.J.A.C. 7:26B-3.2(e) requires the owner or operator to submit an

amendment to the general information notice (GIN) for any event listed in N.J.A.C.

161



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

7:26B-3.2(a). It is unreasonable for the GIN for one owner or operator to be amended by
a subsequent triggering event by a different owner or operator. Instead, a separate GIN
should be submitted for each triggering event so that the separate entities retain their

individual responsibilities. (7)

RESPONSE: The Department agrees that each owner or operator is responsible for

submitting a GIN whenever that owner or operator triggers ISRA.

The purpose of N.J.A.C. 7:26B-3.2(e) is to ensure that the GIN submitted by the current
owner or operator is updated when any other triggering event that affects that owner or
operator occurs after cessation of operations. N.J.A.C. 7:26B-3.2(e) does not require a

subsequent owner or operator to update a GIN for the prior owner or operator.

After ceasing operations, the owner or operator has the continuing obligation to comply
with ISRA until the owner or operator receives a final remediation document or an
authorization letter pursuant to N.J.A.C. 7:26B-1.8. If, for example, the owner or
operator enters into a sales agreement for the industrial establishment before receiving a
final remediation document or authorization letter, the sale cannot occur unless the

Department is notified. Accordingly, N.J.A.C. 7:26B-3.2(¢) provides that in that
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instance, the GIN is to be amended to include the pending sale, and the final remediation

document, when issued, should authorize both the sale and cessation of operations.

156. COMMENT: Pursuant to N.J.A.C. 7:26B-3.3(c)1, an LSRP must prepare and
certify ISRA compliance costs on a remediation certification form. The cost estimate
should include the cost of the implementation of the remediation, including the
Department’s fees and oversight costs, but excluding the estimated cost to operate,

maintain and inspect engineering controls as part of a remedial action. (27)

RESPONSE: The Department disagrees with the commenter. The remediation
certification must include an estimate of the entire cost of the remediation, including
remedial actions that involve the use of an engineering control. “Remediation” is defined
in the Technical Requirements at N.J.A.C. 7:26E-1.8, to which the ISRA rules cross
reference, as “all necessary actions to investigate and clean up or respond to any known .
.. discharge, including, as necessary, the . . . remedial action. .. .” “Remedial action” is
defined as “those actions taken at a contaminated site as may be required by the
Department. . . . A remedial action continues as long as an engineering control or an
institutional control is needed to protect the public health and safety and the environment,

and until all unrestricted use remediation standards are met.” Therefore, the cost to
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operate, maintain and inspect engineering controls are remediation costs that must be

included in an ISRA cost estimate.

ISRA Rules - Subchapter 5: Alternate Compliance Options

157. COMMENT: It is unclear why Department approval, and not LSRP approval, is
required for the alternative compliance options that remain under ISRA. The Department
has not provided any justification or rationale for requiring its approval, and this
requirement has the potential to impede transactions, investigations and remediations,
contrary to the goals of SRRA. If an LSRP was to be given authority to approve these
alternative compliance options, the Department would still have the opportunity to review
and invalidate these approvals if they were improperly issued. Accordingly, this section
should be revised to allow LSRP approval of alternative compliance options. At a
minimum, however, this section must provide for specific criteria for Department review
and approval of these applications, or the alternate compliance options will be deemed

much less effective. (11)

RESPONSE: None of the alternate compliance options in N.J.A.C. 7:26B-5 results in the

issuance of a response action outcome or a remediation certification. Accordingly, the
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suggested amendment goes beyond the purview of an LSRP under SRRA and is therefore

inappropriate.

The Department believes it can successfully and effectively implement the alternate
compliance provisions of ISRA based upon the criteria present in ISRA itself. The
Department does not believe, therefore, that additional rules will improve the decision

making process necessary for these approvals.

158. COMMENT: The Department proposes eliminating five alternate compliance
options, N.J.A.C. 7:26B-5.1, 5.2, 5.5, 5.6., and 5.8, including the expedited review, the
area of concern waiver, the limited site review, the minimal environmental concern
waiver and the remedial action workplan deferral. The first four are to be eliminated on
the grounds that they are unnecessary in light of the availability of the remediation
certification procedure whereby an LSRP may issue a remediation certification that
enables a transaction to proceed without the need for further Department action. While
this may be a good justification for eliminating these options, it ignores the fact that they
have been authorized by statute and cannot be eliminated without the repeal of the

statutory provisions. (6)
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RESPONSE: The Department disagrees that it may not proceed with these amendments
until the Legislature deletes those alternate compliance options that are specifically
enumerated in the ISRA. The Department compared the requirements of ISRA to those
of SRRA and related amendments, and, as discussed at length in the proposal summary
(43 N.J.R. 1941-1942), is interpreting SRRA as making these alternative compliance
options either unnecessary (expedited review, limited site review, area of concern review,
and minimum environmental concern waiver) or inconsistent with the affirmative
obligation to remediate pursuant to SRRA (remedial action workplan deferral). The

Department refers the commenter to that discussion.

The Department is often required to reconcile the provisions of various statutes with
whose implementation the Department is charged. In so doing, the Department employs
fundamental principles of statutory construction, including the principle that, where there
is an inconsistency between two statutes that deal with the same or related subject matter,

the provisions of the more specific statute will generally prevail. See, In re Highlands

Master Plan, 421 N.J. Super. 614 (App. Div. 2011). The Brownfield Act provides a new

affirmative obligation to remediate, and requires remediation to proceed without
Department supervision. ISRA contains provisions that would halt remediation until the
Department approves an alternate compliance option, even though the end result of the

alternate compliance option is necessarily a response action outcome to be issued by the
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LSRP. In order to reconcile this statutory contradiction, the Department has determined
to not hold up remediation while the Department reviews a request to use one of these

alternate options.

159. COMMENT: The fifth alternate compliance option, (the remedial action
workplan deferral) is to be eliminated on the grounds that the deferral of a remedial
action workplan is inconsistent with the affirmative obligation to remediate; however,
this is not necessarily the case. ISRA contains a provision that indicates that a deferral of
a remedial action workplan under this alternate compliance option does not affect the
Department’s ability to require remediation under another statute, e.g., the new
affirmative obligation. N.J.S.A. 13:1K-11.c. Therefore, these two provisions can be read
in a consistent manner if they are read to exempt the subject remediation from ISRA but
not from the independent obligations pursuant to SRRA. This would respect the
Legislature’s intent to exempt the subject transaction or cessation of operations from
ISRA, but not to exempt the owner or operator from complying with the affirmative
obligation by otherwise complying with the ARRCS and the Technical Requirements.

Therefore, this option also should not be eliminated without a statutory repeal. (6)

RESPONSE: The Department acknowledges that N.J.S.A. 13:1K-11.c provides that a

deferral of a remedial action workplan under this alternate compliance option does not
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affect the Department’s ability to require remediation under another statute. However, as
explained in the proposal summary, SRRA contains the affirmative obligation to
remediate. To allow remediation to be deferred under ISRA and then invoke the
affirmative obligation to remediate under SRRA would not conform with the
Administrative Procedure Act and the standard of clarity set forth in the Rules for
Agency Rulemaking, N.J.A.C. 1:30-2.1. As stated in the proposal summary, authorizing
the closure or transfer of operations without the preparation, approval and
implementation of a remedial action workplan for the industrial establishment, where the
owner or operator of the industrial establishment is to be subject to substantially the same
use as its current use, means that remediation may be deferred indefinitely pursuant to
ISRA. The Department would then have to invoke its authority under SRRA and the
Brownfield Act to require the site to be remediated. Instead of this “stop and go”
approach, the Department has determined to implement the straightforward approach of
eliminating from the ISRA rules the alternate compliance option of a remedial action

workplan deferral.

160. COMMENT: N.J.A.C. 7:26B-5.4(c)2ii should be reworded as follows: “Any
discharged hazardous substance or hazardous waste that occurred at the industrial
establishment during the owner’s or operator’s ownership or operation has been

remediated, [provided that] and the owner or operator includes identification of the spill
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incident number(s) and a copy of the final remediation document for the remediation of

the discharge(s).” (27)

RESPONSE: The Department agrees that the suggested rewording of this provision
would make the provision clearer. Accordingly, it is making the suggested change on

adoption.

161. COMMENT: N.J.A.C. 7:26B-5.4, pertaining to the Remediation in Progress
Waiver, has been modified to require that the owner or operator seeking such a waiver
must submit a preliminary assessment (PA) and, as applicable, a site investigation (SI),
documenting that there have either been no discharges during the owner or operator’s
ownership or operation of the industrial establishment or that any discharges that have
occurred have been remediated and a final remediation document has been issued. In
contrast, under the current version of the rule, the owner or operator only has to certify
that the PA and SI have been prepared and, if necessary, that a final remediation
document has been issued. Given that an LSRP will be overseeing the preparation of the
PA and SI, it should be satisfactory (and consistent with the LSRP program) for the
LSRP to certify that an appropriate PA and SI have been prepared without the need to

submit these reports for Department review. (6)
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RESPONSE: The Department agrees that prior to these amendments, N.J.A.C. 7:26B-
5.4(c)3 required only a certification that the PA and SI where needed had been
completed, and N.J.A.C. 7:26B-5.4(d) stated that the Department may require the
submission of the PA and SI reports. Under new N.J.A.C. 7:26B-5.4(c), the PA and SI
must be submitted with the application for a remediation in progress waiver because
SRRA established mandatory timeframes for the submission of documents to the
Department to ensure sites are remediated expeditiously. All documents are required to
be submitted so that the Department can properly inspect and review documents

submitted as is required by SRRA.

162. COMMENT: N.J.S.A. 7:26B-5.4(b) is a confusing sentence with the “or”” and

“and” mixed within and should be reworded. (6)

RESPONSE: The Department agrees the provision as proposed was confusing.
Accordingly, on adoption, the wording is revised so that the phrase “without the

submittal of a remediation certification” is placed following the clause to which it relates.

163. COMMENT: The purpose of the de minimis quantity exemption at N.J.A.C.
7:26B-5.9(e)1 is to exempt certain industrial establishments that use minimal amounts of

hazardous materials from the provisions of ISRA. These industrial establishments are
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already subject to other laws and regulations that require the remediation of discharges as
stated in this section at N.J.A.C. 7:26B-5.9(a). Many of the establishments applying for
this exemption are small businesses, or tenants in multi-tenant facilities. Therefore the
site may not have been the subject of an investigation, or the tenant may not be in a
position to certify that the industrial establishment is not contaminated above any
Remediation Standard. This should not preclude the applicant from obtaining a de

minimis quantity exemption from ISRA. (27)

RESPONSE: The Department agrees with the commenter. Additionally, the de minimis
quantity certification should be consistent with other certifications required of persons
responsible for conducting the remediation. Specifically, N.J.A.C. 7:26B-5.9(a)1
requires that the de minimis quantity application form is to be certified in accordance
with N.J.A.C. 7:26B-1.6 (which cross-references the certification requirements at
N.J.A.C. 7:26C-1.5), and that it contain a certification that the industrial establishment is
not contaminated above any standard set forth in the Remediation Standards, N.J.A.C.

7:26D.

However, the certification applicable to a person responsible for conducting the
remediation under the ARRCS rules at N.J.A.C. 7:26C-1.5 does not require such an

unequivocal certification. Rather, the person responsible for conducting the remediation
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is required to certify all submissions in accordance with the certification instructions on
the applicable form. The ISRA de minimis application form requires the applicant to
certify to the best of the applicant’s knowledge. Accordingly, the Department is
modifying N.J.A.C. 7:26B-5.9(e)1 on adoption to include the qualifier, “to the best of the

owner or operator’s knowledge.”

164. COMMENT: The Department has added a new requirement that the applicant for
a de minimis quantity exemption must certify that the industrial establishment is not
contaminated above any standard set forth in the Remediation Standards, N.J.A.C. 7:26D.
No such certification requirement appears in the current version of the regulations or in
the statutory exemption. Does the Department intend that the owner or operator retain an
LSRP to prepare a preliminary assessment and if applicable a site investigation to make
this certification? It should be enough that the Legislature has not required this
certification as a prerequisite to obtaining a de minimis quantity exemption and it should

be eliminated. (6)

RESPONSE: As discussed above, the Department is amending the certification
requirements on adoption. The owner or operator may hire someone to assist with
making an application for a de minimis exemption but it is not necessary that it be a

LSRP. If the owner or operator knows the site is contaminated through the owner’s or
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operator’s own actions or through the actions of a prior owner or operator, the owner or
operator does not qualify for the de minimis exemption. The Legislature charged the
Department with implementing ISRA through codified rules, and the Department has

determined that the certification requirement is an essential compliance tool.

165. COMMENT: Concerning N.J.A.C. 7:26B-5.9(f)2, the Department’s disapproval
of the de minimis quantity exemption should not compel an owner or operator to embark
upon a remediation. If the owner or operator proceeds to comply with ISRA, then a
remediation will be initiated. However, if the owner or operator opts not to trigger ISRA,
then there should not be a requirement to initiate a remediation. Remediation of
discharges is already required pursuant to other laws and regulations. A disapproved
application for a de minimis quantity exemption should not compel a party to initiate the

remedial process. (27)

RESPONSE: The statutory definition of remediation includes the completion of a
preliminary assessment through a remedial action, as necessary and applicable to the
situation. Subsequent to a triggering event, an owner or operator subject to ISRA is
required to either file a general information notice (GIN) and remediate the site or file a
de minimis quantity application. If the Department determines that the owner or operator

exceeds the limits to qualify for the de minimis exemption or the Department has
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knowledge the site is contaminated, the owner or operator is required to fully comply
with ISRA if the transaction will still occur. As provided in N.J.A.C. 7:26B-3.2(¢c), if the
event that triggered compliance with ISRA will no longer proceed, the de minimis
quantity application becomes irrelevant and the owner or operator may submit an

affidavit to withdraw from the ISRA process.

The Department agrees, however, that N.J.A.C. 7:26B-5.9(f) should more clearly state
that the owner or operator may withdraw the notice (and is therefore not required to
comply with ISRA) if the event that triggered compliance with ISRA will no longer
proceed. Accordingly, on adoption, at N.J.A.C. 7:26B-5.9(f)2, the Department is adding
a cross-reference to N.J.A.C. 7:26B-3.2(c), which contains the procedures for
withdrawing the GIN when the owner or operator determines that none of the

transactional events that trigger compliance with ISRA will occur.

166. COMMENT: Under the revisions proposed to N.J.A.C. 7:26B-5.9, dealing with
the de minimis quantity exemption, the owner or operator qualifying for the exemption
would be exempt from the “substantive requirements” of the ISRA regulations as
opposed to the current version of the regulation that makes the owner or operator exempt
from the “provisions” of the ISRA regulations without reference to either substantive or

procedural requirements. The latter formulation is consistent with the statutory
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exemption at N.J.S.A. 13:1K-9.7, which makes no reference to “substantive
requirements” and simply indicates that the owner or operator will be exempt from the
“provisions of” N.J.S.A. 13:1K-9. The addition of the word “substantive” is not correct,
in that the owner or operator is exempt from both substantive and procedural
requirements. The wording should be left as in the current version of the regulation so as
to be consistent with the statute and not create uncertainty as to the applicability of

procedural, as opposed to substantive requirements. (6)

RESPONSE: An owner or operator who uses de minimis quantities of hazardous
materials is still subject to ISRA and that owner or operator must obtain a de minimis
quantity exemption approval from the Department before a sale can proceed or before a
cessation of operations is authorized. ISRA does not exempt the owner or operator from
the requirement to submit a notice of the triggering event and to qualify for the

exemption.

167. COMMENT: AtN.J.A.C. 7:26B-5.3(¢e)2, 5.6(d), and 5.9(f), the Department

should add “administrative” before “requirements” in the cross references to the ARRCS

rules. (6)
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RESPONSE: The Department agrees and on adoption is correcting the title of the cross-
referenced rules at N.J.A.C. 7:26B-5.3(¢)2 and 5.9(f), as well as at N.J.A.C. 7:26B-
5.4(d)2. However, the correction is not required at N.J.A.C. 7:26B-5.6(d) because that

provision is reserved.

ARRCS rules — General comments

168. COMMENT: The ARRCS rules should be amended and re-proposed so that
Department professionals have more oversight at cleanups on New Jersey’s toxic sites.

(36)

RESPONSE: In 2009, the Legislature enacted P.L. 2009, c. 60 (the Act), which includes
the Site Remediation Reform Act (SRRA), N.J.S.A. 58:10C-1 et seq., and related
amendments to the Industrial Site Recovery Act (ISRA), N.J.S.A. 13:1K-6 et seq., the
Spill Compensation Control Act (Spill Act), 58:23-11 et seq., the Underground Storage
of Hazardous Substances Act (UST Act), N.J.S.A. 58:10A-21 et seq., and the Brownfield
and Contaminated Site Remediation Act (Brownfield Act), N.J.S.A. 58:10B-1 et seq., and

charged the Department with its implementation.
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The Act specifies the type of Department oversight and the circumstances under which
the Department may exercise that oversight. However, for most sites, the Act specifies
that licensed site remediation professionals (LSRPs), who are licensed environmental
consultants who have the requisite knowledge and experience, are to play a much larger

role than contractors formerly had when remediating sites.

SRRA does not, however, discharge the Department from responsibility for sites being
remediated under the supervision of an LSRP. Rather, the statute requires an LSRP to
submit all key documents to the Department and provides a mechanism by which the
Department provides varying levels of review of these documents. In addition, the Act
provides that for the sites that pose the greatest risk to the public health and environment,
either because the person responsible for conducting the remediation has demonstrated a
reluctance to properly remediate the site, or because of environmental factors at the site,

the Department directly oversees the site or portion of the site posing the risk.

The ARRCS rules carefully balance the legislatively mandated role of the Department

and the LSRP as prescribed in the Act.

169. COMMENT: The rules require that public outreach be conducted in certain

circumstances, including, for example, where the site is located in an environmental
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justice community or if residents express an interest by submitting a petition. However,
regardless of the concerns raised by the public, there is no requirement that the LSRP
incorporate the public’s comments or concerns into the site plan, and there should be.

(36)

RESPONSE: The Department acknowledges that the rules do not specifically require an
LSRP to incorporate the public’s comments into the site plan. However, SRRA specifies
that the LSRP’s highest priority in the performance of professional services is the
protection of public health and safety and the environment. Additionally, SRRA charges
the LSRP to use best professional judgment. See N.J.S.A. 58:10C-16. Accordingly,
where the public raises legitimate comments and concerns, it is incumbent on the LSRP

to consider them in the course of remediating the site.

170. COMMENT: The ARRCS rules at N.J.A.C. 7:26C-1.4(a)4i do not make sense as

written. The Department should add a comma between “occurred” and “at” in N.J.A.C.

7:26C-1.4(a)4i. (1)

RESPONSE: The Department declines to make the suggested revision because the

provision is grammatically correct as proposed.
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171.  COMMENT: The rules should specify how an LSRP should address chronic
non-compliance by the LSRP’s clients, such as delays on the part of the client in

complying with the mandatory schedules, non-payment and noncooperation from a client.

(1)

RESPONSE: The person responsible for conducting the remediation has the
responsibility for remediating sites in accordance with all environmental rules and
statutes so that the site is remediated to be protective of public health and safety and the
environment. To the extent that the person responsible for conducting the remediation
does not comply with the rules, the ARRCS rules provide sanctions for that person’s non-
compliance. For example, the ARRCS rules provide at N.J.A.C. 7:26C-3.3(c) that if the
Department determines that a person responsible for conducting the remediation has
failed to meet a mandatory remediation timeframe, that site shall become subject to direct

Department oversight pursuant to N.J.S.A. 58:10C-27.

The commenter has asked the Department to intervene in a private contractual matter
between an LSRP and its client. The Department declines to intervene in matters
concerning how individual LSRPs engage with their clients. The LSRP would have a
decision to make whether or not she or he would continue to represent and work with a

client who is in chronic non-compliance. The Department directs the commenter to the
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LSRP’s code of conduct at N.J.S.A. 58:10C-16, which provides some general guidelines,

and encourages all LSRPs to become familiar with its provisions.

172. COMMENT: The rules may actually exceed the Board’s authority under SRRA.

(36)

173. COMMENT: The SRPL Board’s proposed regulations on Professional Conduct
should address the investigation of complaints by the Board and the involvement of the
public in that process, and those issues should be addressed before these rules are

adopted. (36)

RESPONSE to COMMENTS 172 and 173: The amendments and new rules do not
pertain to the Site Remediation Professional Licensing (SRPL) Board or its authority.
Rather, they pertain to persons responsible for conducting the remediation. The SRPL

Board is in the process of drafting proposed new rules concerning the Board and LSRPs.

174. COMMENT: Delaying bringing certain sites not cleaned by the May 7, 2013

deadline back under Department jurisdiction, will allow toxic sites to continue to

contaminate our communities and ground and surface waters. The statute was very
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specific that these sites needed to be cleaned by the deadline and this should not be

delayed for one year. (36)

RESPONSE: The Department is unaware of the May 7, 2013 deadline to which the
commenter refers, as there is no reference to such a deadline in either SRRA or in the

amendments and new rules herein adopted.

To the extent that the commenter is referring to the May 7, 2014 deadline for completion
of the remedial investigation for sites where a discharge was discovered prior to May 7,
1999, this deadline is established by SRRA at N.J.S.A. 58:10C-27, which requires the
Department to undertake direct oversight of a site at which the person responsible for
conducting the remediation failed to complete the remedial investigation of the site
within five years of the May 7, 2009 enactment of SRRA. The Department has codified

this requirement in the ARRCS rules at N.J.A.C. 7:26C-14.2(a)3. The Department agrees

that this deadline should not be extended, as explained in response to Comment 66,

ARRCS - Subchapter 1: General Information

175.  COMMENT: While SRRA abolished the use of the Memorandum of Agreement

as an oversight document, it did not create any other mechanism to recognize and
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distinguish parties who voluntarily remediate without any other statutory obligation to do
so. Voluntary cleanups are a common occurrence in the State, particularly in the
development community. The State should incentivize such cleanups, even if the
transaction ultimately is not completed and the developer walks away because the parties
with legal responsibility to remediate must complete any unfinished work and undertake
any ongoing compliance obligations. If the Department is in favor of developers
continuing to consider redevelopment of environmentally impaired properties in the
State, there needs to be an avenue for developers and other volunteers who are not

otherwise liable for remediation to be recognized as such. (26)

RESPONSE: An innovative and important premise of the new site remediation program
under SRRA is that there no longer exists a need for negotiated oversight documents
governing the Department’s oversight of remediation in most cases. With the enactment
of P.L. 2009, c. 60 (the Act), more specific statutory and regulatory provisions have
replaced the detailed oversight mechanisms utilized by the Department in the past.
Although the Department has discontinued using memoranda of agreement (MOAs), it
believes that SRRA and related amendments to the Spill Act and the Brownfield Act,
together with these ARRCS rules, incentivize the voluntary remediation and

redevelopment of brownfield sites by persons who have no statutory obligation to do so
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in much the same way that voluntary remediations utilizing MOAs did this before the
Act.

The ARRCS rules establish the administrative procedures and requirements for
the remediation of contaminated sites under new site remediation paradigm created by the
Act. See N.J.A.C. 7:26C-1.1(a). N.J.A.C. 7:26C-1.4 identifies persons who are subject
to the ARRCs rules:

1. Persons who have executed or are subject to a judicial or administrative order,

a judicial consent judgment, an administrative consent order, a memorandum
of understanding, a remediation agreement, or any other legally binding
document with the Department for the remediation of a contaminated site;

2. Each owner and operator of a regulated underground storage tank who is

liable for the remediation pursuant to the UST Act;

3. Each owner and operator of an industrial establishment who is liable for

remediation of that establishment pursuant to ISRA;

4. Each person in any way responsible for any discharged hazardous substance

pursuant to the Spill Act (examples cited in the rule omitted here);

5. Any person who is responsible for remediating a site pursuant to N.J.S.A.

58:10-23.11g of the Spill Act; and

6. A person responsible for conducting the remediation when:

a. The Department rescinds an NFA letter or invalidates an RAO; or
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b. The LSRP rescinds his or her RAO; and
c. Any other person who is responsible for remediating a site pursuant to
N.J.S.A. 58:10B-1.3.

A person may voluntarily elect to remediate a contaminated site who is not liable
for remediation under the Spill Act, ISRA or the UST Act and not subject to a judicial or
administrative order, a judicial consent judgment, an administrative consent order, a
memorandum of understanding, a remediation agreement, or any other legally binding
document with the Department for the remediation of a contaminated site. If that person
voluntarily undertakes remediation and then withdraws prior to completing the
remediation, that person will not be liable for penalties pursuant to subchapter 9 of the
ARRCS rules. However if that person wishes to obtain a final remediation document,
that person must complete the remediation in compliance with all ARRCS rules and
Technical Requirements. If that person fails to comply with a mandatory remediation
timeframe and then elects to withdraw from the remediation, that person will not be
subject to the requirements of Department direct oversight, although pursuant to the
mandate of N.J.S.A. 58:10C-27.a the site will then be placed under Department direct
oversight; however, if that person elects to continue with the remediation once the site is
placed under Department direct oversight, that person must comply with all of the direct

oversight requirements in N.J.S.A. 58:10C-27.c . Should such a person voluntarily
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implement a remedial action requiring an engineering and/or institutional control, that

person will become a permittee on the remedial action permit issued by the Department.

176. COMMENT: At N.J.A.C. 7:26C-1.3, the definition of “remediation costs” has
been unnecessarily expanded to include investigation and other costs, thereby expanding
the cost tracking requirements of responsible parties as well the remediation funding
source amounts that will need to be established. This definition should be revised to
differentiate between costs that are associated with the actual remedy required at a site
and costs associated with studies or other actions that may be required to determine if a
remedy is needed. Since remediation costs are generally much more significant than
investigation costs, the expansion of this definition provides no real benefit to the
protection of public health or the environment, but does impose significant additional

burdens upon a responsible party. (3, 11)

RESPONSE: The amendments to the definition of remediation costs merely clarify what
is meant by “all costs associated with the development and implementation of a
remediation.” As amended, the definition now lists each phase of the remediation,
consistent with the statutory definition of that term, so that the public is aware that when

the Department undertakes remediation, it, like everyone else who is tasked with
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remediating a site, performs a preliminary assessment, a site investigation, a remedial

investigation, a feasibility study when applicable and a remedial action.

The Department and the person responsible for conducting the remediation use
remediation costs to determine the amount of the financial assurance (FA) or remediation
funding source (RFS) that the person needs to establish in case the person fails to
complete the remediation and the Department has to take over the remediation using the
funds in the FA or RFS. If the Department takes over the remediation, it would have to

conduct the investigations, the cost of which are part of the remediation costs.

The Department agrees, however, that adding to the definition of remediation costs the
costs incurred by a certified public accountant and certain legal costs to the extent that are
directly supporting the remediation may cause the person responsible for conducting the
remediation to have to post additional funds as a part of the remediation funding source.
However, these amendments merely implement amended N.J.S.A. 58:10B-2.1 which

now allows the Department to be reimbursed for these types of costs.

177. COMMENT: At N.J.A.C. 7:26C-1.3, the definition of “deed notice” has been
redefined to state that it must be identical to the model deed notice provided for in

Appendix D to the ARRCS. While it is important to have consistency in the deed notice
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used at contaminated sites, there may be instances where it is appropriate and necessary
to amend certain language in a deed notice. An LSRP must be given the authority and
flexibility to amend a deed notice if necessary, and this new definition will prevent him

or her from doing so. (6)

RESPONSE: The definition of “deed notice” coincides with the requirement at N.J.A.C.
7:26C-7.2(a) that, where the person responsible for conducting the remediation, rather
than the LSRP, chooses to implement a remedial action that requires an institutional
control in the form of a deed notice, that the deed notice must be worded exactly as the
model deed notice found in chapter Appendix B. The model deed notice in chapter
Appendix B, however, does contain provisions that require insertion of site-specific
information. The Department appreciates the commenter’s recognition that consistency
is important, and believes that allowing the model deed notice to include site-specific
information strikes an appropriate balance between consistency and site-specific

flexibility.

178.  COMMENT: The definition of “statutory permittee” mixes a regulatory
requirement into the definition, where the definition states that a statutory permittee
means “a person who subsequently becomes an owner, operator, or tenant of a site for

which the Department has issued a remedial action permit pursuant to this chapter;
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provided however, that the Department may terminate a person’s status as a statutory
permittee if that person follows the applicable procedures in this chapter.” The

termination procedure should be in the rule, not in the definition. (6)

RESPONSE: ARRCS at N.J.A.C. 7:26C-7 sets forth with specificity how a person may
transfer, modify or terminate a remedial action permit. See N.J.A.C. 7:26C-7.11, 12 and
13, respectively. The referenced language in the definition helps distinguish this

permittee from other permittees concerning potential termination of status.

179. COMMENT: The Department should consider adding an additional exemption at
N.J.A.C. 7:26C-1.4(c) for any person (including major facilities) that has reported,
investigated, and remediated any discharges that occurred prior to the promulgation of

the proposed regulations. (24)

RESPONSE: The proposed amendment is unnecessary because, if a person responsible
for conducting the remediation, including the owner or operator of a major facility, has
completed remediation as evidenced by the receipt of a final remediation document, that
person is not subject to the ARRCS rules since the person is not a person responsible for
conducting the remediation. Since 1993, the Legislature has mandated that a discharge is

not remediated until the Department has issued a no further action letter. In 2009, the
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Legislature expanded this to include a response action outcome. To the extent that a
person (including major facilities) that has reported, investigated, and remediated any
discharges that occurred prior to the promulgation of the proposed regulations, indicated
by the receipt of either a no further action letter or a response action outcome
(collectively final remediation document), that person is not subject to these rules,
beyond compliance with the biennial certification requirements for engineering and/or

institutional controls.

Any person that does not wish to remediate a site using an LSRP must ensure that
remediation is complete and that the Department has issued a no further action letter prior

to May 7, 2012.

180. COMMENT: The Department should include on the list of exemptions at
N.J.A.C. 7:26C-1.4(c) through (d) all due diligence activities, including pre-purchase
Phase 1 environmental site assessment (ESA) due diligence under CERCLA. Without

excluding CERCLA, the sale of properties in New Jersey could be affected. (7)

RESPONSE: N.J.A.C. 7:26C-1.4(c)1 exempts anyone who not otherwise liable to
remediate the site pursuant to N.J.A.C. 7:26C-1.4(a) and who is conducting due

diligence. See N.J.S.A. 58:10B-1.3d(2)(b), which exempts a person who “conducts a
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preliminary assessment or site investigation of the contaminated site for the purpose of
conducting all appropriate inquiry into the previous ownership and uses of the property”
as provided in the Spill Act at N.J.S.A. 58:10-23.11g. To the extent that a person engages
in any activities that fall within this exemption, the person is exempt. The Department
does not have the statutory authority to specifically carve out “pre-purchase Phase 1 ESA
due diligence under CERCLA,” as neither the Spill Act nor the Brownfield Act contain

such an exemption.

181. COMMENT: Listed at N.J.A.C. 7:26C-1.4(a) and N.J.A.C. 7:26C-2.2 are those
categories of persons that are obligated to comply with ARRCS. The Department has
improperly expanded the scope of responsible parties beyond that which is mandated by
the controlling statutes. For example, N.J.A.C 7:26C-2.2(a)4 provides that “a person shall
remediate a site in accordance with this chapter when ... the person discovers a discharge
on property that person owns.” As drafted, this provision fails to take into account the
innocent purchaser defense provide in the Spill Act, and goes substantially beyond the
Court decisions that have specifically set forth when a property owner is responsible for
addressing contamination on its property. Notably, this provision (unlike other

subparagraphs in this section) fails to include any reference to statutory authority. (3)
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RESPONSE: The commenter is misreading the rule in concluding that “listed at N.J.A.C.
7:26C-1.4(a) and N.J.A.C. 7:26C-2.2 are those categories of persons that are obligated to
comply with ARRCS.” The cited provisions address different issues. N.J.A.C. 7:26C-
1.4(a) provides the persons to whom the ARRCS rules apply. N.J.A.C 7:26C-2.2(a), on
the other hand, provides when the ARRCS rules apply to a person who is subject to these
rules pursuant to N.J.A.C. 7:26C-1.4(a). The ARRCS applicability section, N.J.A.C.
7:26C-1.4(a), takes into account the innocent purchaser defense the Spill Act provides,
and thus is consistent with the Court decisions that have specifically set forth when a

property owner is responsible for addressing contamination on its property.

182. COMMENT: The liability protection afforded the development community under
the Spill Act at N.J.S.A. 58:10-23.11g(d) is paramount to continued brownfield
redevelopment in the State. N.J.A.C. 7:26C-1.4(a)4 would expand the definition of a
liable party under the Spill Act in a manner that is inconsistent with the Spill Act and
established case law. The Department should not include at N.J.A.C. 7:26E-1.4(a)4ii each
subsequent owner of property where a discharge occurred prior to the filing of a final
remediation document, without acknowledging that such owner may be able to avail

itself of defenses from liability under the Spill Act. (26)
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183. COMMENT: The Department should amend N.J.A.C. 7:26C-1.4(a)4 and -
1.4(a)5 to clarify that any “passive interim owner” or person who may establish an
innocent purchaser defense to liability pursuant to the Spill Act is not a person “in any
way responsible” or required to comply with ARRCS. By failing to take account of the
innocent purchaser defense and New Jersey judicial decisions that refrain from imposing
Spill Act liability on passive interim owners who acquire properties after a discharge has

occurred, see, €.g., State, Department of Environmental Protection v. Ventron

Corporation, 94 N.J. 473, 502 (1983); see also White Oak Funding, Inc. v. Winning, 341

N.J. Super. 294, 301 (App. Div. 2001), proposed N.J.A.C. 7:26C-1.4(a)4ii and -1.4(a)5

improperly expand the definition of a person “in any way responsible” for a discharge.

(6)

RESPONSE to COMMENTS 182 and 183: N.J.A.C. 7:26C-1.4(a) does not expand the
scope of persons who are liable for discharges under the Spill Act or fail to take into
account innocent purchaser defenses established in the Spill Act. N.J.A.C. 7:26C-1.4(a)4
includes only those persons liable for cleanup and removal costs pursuant to the Spill
Act. If a court were to find that such a person has a defense to that liability pursuant to
N.J.S.A. 58:10-23.11g.d.(2)(a) through (d), then that person would not be liable pursuant
to the Spill Act, and thus would be exempt from the ARRCS rules. However, a person

who has a defense to Spill Act liability pursuant to N.J.S.A. 58:10-23.11g.d.(2)(e) is
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statutorily required to complete the remediation as a condition of that defense, unless they
relied on a valid final remediation document for a remediation performed prior to
acquisition of the property. As a result, a person who has a defense to Spill Act liability
pursuant to N.J.S.A. 58:10-23.11g.d.(2)(e), and has not relied on a valid final remediation

document, is not exempt from the ARRCS rules.

The ARRCS applicability section, N.J.A.C. 7:26C-1.4(a), takes into account the defenses
to liability the Spill Act provides and is consistent with the Court decisions. Therefore

there is no need to amend the rule as suggested.

184. COMMENT: N.J.A.C. 7:26C-1.4(a)1 provides that each person who has
executed or is otherwise subject to the enumerated “binding” documents shall be required
to comply with the ARRCS. This requirement has the potential to impose remediation
obligations on parties that may not be “in any way responsible” pursuant to the Spill Act.
In addition, the documents referenced in this provision generally specify certain
requirements (including obtaining Department approval) and timeframes that may no
longer be applicable under, or may conflict with provisions of, the ARRCS and the LSRP
program. This will leave the responsible party and their LSRP in the untenable position

of determining which provisions of these documents are no longer applicable or
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enforceable. Accordingly, the Department should provide a mechanism to either amend

or close out the agreements and/or orders referenced in this section of the ARRCS. (3)

RESPONSE: The 2009 amendments to the Spill Act include a definition of “person
responsible for conducting the remediation,” which includes “(1) any person who
executes or is otherwise subject to an oversight document to remediate a contaminated
site . .. .” N.J.S.A. 58:10-23.11b. The Brownfield Act amendments mandate that
remediation now proceed without prior Department approval and under the oversight of
an LSRP. This mandate applies to all persons responsible for conducting the
remediation, including all persons conducting remediation pursuant to an ACO, MOU, or
a RA, with the exception of some RCRA, CERCLA and Federal Facilities. This does not
include persons conducting remediation pursuant to a memorandum of agreement. To
ensure that such oversight documents do not conflict with the obligations to remediate by
persons subject to the oversight documents, the Department will hold in abeyance all
requirements in an oversight document that concern obtaining the Department’s
preapproval of reports, workplans, progress reports, and all requirements to meet
ACO/RA-specific timeframes. Parties are expected to proceed with remediation using an
LSRP in accordance with N.J.A.C. 7:26C-2.4, and to meet all regulatory and mandatory
timeframes contained in the applicable rules, including N.J.A.C. 7:14B, N.J.A.C. 7:26B,

N.J.A.C. 7:26C and N.J.A.C. 7:26E. All other requirements of an existing oversight
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document remain in effect and are not held in abeyance, including, but not limited to,
requirements for a remediation funding source (RFS), the RFS surcharge, and stipulated

penalty provisions.

185. COMMENT: The requirements at N.J.A.C. 7:26C-1.6(b)2 concerning the
submission of laboratory data deliverables are unnecessary, because of the existing
requirement in the Technical Requirements at N.J.A.C. 7:26E-2.1(a)15 and Appendix A.
Additionally, the submission of full deliverables in a paper copy is unduly burdensome
and costly. All laboratory deliverables should be submitted to the Department in portable
document format, as well as in the HAZSITE electronic format. Further, the requirement
to submit paper copies of laboratory deliverables, often thousands of pages, is neither
green nor sustainable as defined by the rules at N.J.A.C. 7:26C-1.3 and N.J.A.C 7:26E-

1.9. (6)

RESPONSE: The Technical Requirements at N.J.A.C. 7:26E-2.1(a)15 and Appendix A
describe the laboratory data deliverables that a person responsible for conducting the
remediation is required to submit to the Department. These are technical requirements
that belong in the Technical Requirements. The ARRCS rules at N.J.A.C. 7:26C-1.6(b)2

describe the way in which the person is to submit documents (including laboratory data
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deliverables) to the Department. These are administrative requirements that belong in the

ARRCS rules.

Paper copies of data deliverables are necessary to help facilitate the Department’s review
and data validation. Data validation requires the reviewer to make comparisons from one
page to another and this comparison is not easily accomplished from a single computer

screen. As multiple pages are required to be viewed simultaneously during the validation

process, using paper copies expedites the process.

The Department disagrees that the requirement is overly burdensome and costly. Paper
copies are only required for full deliverables, that is, only for data that will be validated
by the Department such as potable water data, vapor intrusion data, hexavalent chromium

data and dioxin data. The rules do not require paper copies of any other data.

ARRCS - Subchapter 2: Obligations of the person responsible for conducting the

remediation of a contaminated site

186. COMMENT: N.J.A.C. 7:26C-2.2(a)4 and (a)5 should not apply to a person who
has a defense to liability under the Spill Act, where for example, the person complied

with the provisions of N.J.S.A. 58:10-23.11g(d) or (e) or the person is a passive, interim
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owner as held by New Jersey courts. It is neither reasonable nor prudent make an LSRP
responsible for the legal determination as to whether a party is liable and when the rules
apply to that party. These provisions should be modified or deleted so as not to be
inconsistent with the important liability protections in the Spill Act that are key to the
development community's willingness to take on brownfield redevelopment and its

attendant liability exposure. (26)

187. COMMENT: N.J.A.C. 7:26C-2.2(a)5 and 6 provide that “a person shall
remediate a site in accordance with this chapter when ... (5) a no further action letter is
rescinded or a response action outcome is invalidated; [or] (6) [t]he Department
determines that additional remediation is necessary after the Department has issued a
remedial action permit for a remedial action; . . ..” These provisions should include a
reference to statutory authority. In addition, while this section purports to identify when
a person is responsible for complying with this subchapter, these provisions fail to
identify which person is responsible for acting when any of the “triggers” in N.J.A.C.

7:26C-2.2(a)5 or 6 occur. (3)

RESPONSE to COMMENTS 186 and 187: As previously stated in response to
comments 182 and 183, N.J.A.C. 7:26C-1.4(a) lists the persons to whom the ARRCS

rules apply. N.J.A.C. 7:26C-2.2 applies only to the persons identified in N.J.A.C. 7:26C-
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1.4(a) as subject to the ARRCS rules. The defenses and situations the commenters raise,
such as “interim, passive owners,” relate to the analysis of the applicability of the
ARRCS rules under N.J.A.C. 7:26C-1.4(a), rather than to an analysis of when persons

subject to the ARRCS rules must initiate remediation pursuant to N.J.A.C. 7:26C-2.2.

Additionally, the ARRCS rules do not, as the commenter implies, require the LSRP to
make the legal determination as to the liability of the person responsible for conducting
the remediation. The rules at N.J.A.C. 7:26C-2.2 apply to a person responsible for
conducting the remediation. It is the responsibility of the person responsible for
conducting the remediation and not the LSRP to determine if the person is liable pursuant

to the Spill Act.

Contrary to the commenter’s assertion, N.J.A.C. 7:26C-2.2 will not have a detrimental
effect on Brownfield remediations because that rule does not alter the current statutory

scheme of liability.

188. COMMENT: N.J.A.C. 7:26C-2.2 should acknowledge that an LSRP-approved

workplan is deemed by the Department to meet the statutory requirement of N.J.S.A.

58:10-23.11g.d(2)(e). (26)
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RESPONSE: The Department disagrees that N.J.A.C. 7:26C-2.2 should acknowledge
that an LSRP-approved workplan is deemed by the Department to meet the statutory
requirement of N.J.S.A. 58:10-23.11g.d(2)(e). While the Legislature made other
amendments to this statutory provision, it did not make an amendment that would support
the commenter’s suggestion. Thus it would be inappropriate for the Department to do so

in a regulation.

In pertinent part, N.J.S.A. 58:10-23.11g.d(2)(e) provides that if a person who acquires
contaminated property, among other things, obtains Department approval of a remedial
action workplan, that person has no liability for further remediation of the site if the
person follows the additional requirements of N.J.S.A. 58:10-23.11g.d(2)(e). An LSRP-
approved remedial action workplan does not have the same effect as a workplan
approved by the Department under this provision of the Spill Act because the Spill Act

does not mention LSRP approval of a remedial action workplan.

189. COMMENT: At N.J.A.C. 7:26C-2.2(a)2ii the cross reference to N.J.A.C. 7:14B-

8.1(a)6 needs to be corrected because the revised version of this rule only goes up to

N.J.A.C. 7:14B-8.1(a)4. (27)
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RESPONSE: The Department agrees that the cross-reference is incorrect. On adoption,

the cross reference at N.J.A.C. 7:26C-2.2(a)2ii is corrected to N.J.A.C. 7:14B- 8.1(b)6.

190. COMMENT: N.J.A.C. 7:26C-2.2(a)2ii cross references N.J.A.C. 7:14B-9.1(d).
Is closure considered remediation? What if there is no discharge/release from the

underground storage tank? (27)

RESPONSE: N.J.A.C. 7:14B-9.1(d) requires that an owner or operator of an
underground storage tank (UST) system that is out of service for greater than 12 months
without complying with the requirements of N.J.A.C. 7:14B-9.1(c) must close the system
in accordance with the closure requirements for UST systems at N.J.A.C. 7:14B-9.2. Part
of those closure requirements, N.J.A.C. 7:14B-9.2(a)5, requires the owner or operator to
conduct remediation if any contamination is detected above any applicable remediation

standard. Conversely, if no contamination is detected, remediation is not required.

191. COMMENT: N.J.A.C. 7:26C-2.3(a)1 exempts Federal lead sites being
remediated partially or solely to satisfy the obligations under the Resource Conservation
and Recovery Act (RCRA) from the requirement to hire an LSRP. However, the rule
does not take into account or address how the person also responsible for completing

remediation under ISRA for the same site is to satisfy or document ISRA compliance
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(without issuance of a final remediation document or approved remedial action workplan)
authorizing the owner or operator to transfer ownership or operations of the industrial
establishment, particularly in the instance when the ongoing RCRA remediation will not
be completed until sometime well into the future (after the transfer is to occur). It
appears that the intent of this proposed rule is to alleviate the burden of placing
unnecessary additional layers of regulatory requirements on the responsible party by
exempting all Federal lead sites undertaking RCRA remediation from complying with
ISRA. However, it is not all that clear as currently drafted. The Department should
clarify this issue and identify the mechanism for demonstrating ISRA compliance at a

Federal lead site in the rule. (2)

RESPONSE: ISRA exempts from the definition of industrial establishment any facility
or part of a facility that is subject to the RCRA closure and post-closure maintenance
requirements. N.J.S.A. 13:1K-8. Thus, there does not seem to be the overlap of which

the commenter complains.

192. COMMENT: In discussions between EPA and the Department, it was agreed that
the Department would conduct “traditional” oversight for the Department-lead RCRA
Government Performance and Results Act (GPRA) facilities. The Department drafted

guidance on this, and forwarded letters to facilities informing them that they shall hire
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LSRPs, but that they need to obtain approval from the Department before proceeding
with remediations, and the EPA approves of this effort. However, it is unclear from
N.J.A.C. 7:26C-2.3(a)3i(1) that RCRA GPRA sites cannot proceed without Department
approval because the RCRA GPRA sites are supposed to be included in a category that
notes that sites can proceed without Department approval “except if the Department
directs otherwise.” The rules should be made a little clearer that RCRA GPRA sites

cannot proceed without Department approval. (37)

RESPONSE: The Department agrees that the rules could be clearer on this point.
N.J.A.C. 7:26C-2.3(a)1i provides that a person who is conducting remediation at a RCRA
GPRA site for which the EPA is the lead need not hire an LSRP. However, the
Department erroneously carried the “Federal lead” concept over to N.J.A.C. 7:26C-
2.3(a)31, which requires all persons responsible for conducting the remediation to conduct
remediation without Department approval unless the site is a RCRA GPRA site for which
EPA is the lead. This provision effectively carves Department lead RCRA GPRA
remediations from obtaining Department approval. As the commenter correctly points
out, no remediation at a RCRA GPRA site may proceed without Department approval,
regardless of whether EPA or the Department is the lead agency. Accordingly, the

Department, on adoption, is modifying N.J.A.C. 7:26C-2.3(a)3i to so provide.
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193. COMMENT: RCRA Corrective Action sites that are EPA lead will require
Department approvals prior to proceeding with remedial actions, because no exemption is
provided for RCRA Corrective Action GPRA priority sites that are Department lead.
However, there is no specific mention of RCRA Corrective Action GPRA priority sites
that are Department lead in any part of the rule proposal. Thus, under N.J.A.C 7:26C-
2.3(a), RCRA Corrective Action GPRA priority sites that are Department-lead sites are
no different than any other Department-regulated site and are required to proceed as any
other LSRP site. The Department has correctly recognized that EPA will not accept the
LSRP as a substitute for the Department’s case team. As stated in the preamble to the
Rule Proposal, “EPA does not have a program licensing remediation professionals so that
they could ‘stand-in the shoes’ of the Federal government in determining compliance
with Federal requirements, and thus the EPA would not accept a decision made by an

LSRP that a site was remediated pursuant to Federal requirements.” (37)

194.  COMMENT: Prior to this proposed rulemaking, the 107 RCRA Corrective Action
GPRA priority sites in New Jersey were subject to an agreement between the Department
and EPA whereupon Department case teams performed stepwise review and approvals,
and EPA relied upon the detailed reviews conducted by the Department as a basis for
their own determinations of work adequacy and completion. Under the rule proposal,

however, persons responsible for the remediation of GPRA priority sites that are
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Department lead sites will have no choice but to hire an LSRP and proceed per all
relevant timeframes and requirements set forth in the rules, despite the fact that EPA will

not accept that work as valid without Department case team approval. (3)

RESPONSE to COMMENTS 193 and 194: The ARRCS rules require a person
responsible for conducting the remediation to proceed with remediation unless the
Department determines otherwise. RCRA GPRA priority sites are sites on which the
Department would direct the person only to proceed with the Department’s approval. For
these sites, the person is required to hire an LSRP, but the Department intends to require
the person to obtain prior Department approval before implementing each remediation
phase. These requirements are usually set forth with specificity in the administrative
order or other oversight document that controls the remediation. Accordingly, no

amendments to the rules are necessary.

195. COMMENT: The provisions of the rule proposal stand in stark contrast to the
Department’s position set forth on June 20, 2011, less than two months prior to release of
the Rule Proposal, in an official directive to RCRA Corrective Action GPRA priority
sites that are Department lead. The rule must be revised to address the realities of the
dual regulation status of these 107 Department lead, RCRA Corrective Action GPRA

sites, with a particular focus on addressing the stepwise review and approval cycles
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required, in order to ensure that both Department and EPA are in agreement with the
remediation as it proceeds towards completion. In particular, these revisions must
provide relief from regulatory and mandatory timeframes, since the RCRA Corrective
Action GPRA priority sites that are Department lead sites will be subject to the review
cycle times of both agencies, over which the persons responsible for remediation exercise
no control. Department lead RCRA GPRA priority Corrective Action sites must not be
put at risk of missing regulatory and mandatory timeframes while awaiting EPA review
and approval of proposed remedies or the prerequisite investigations and plans, or
proceeding and risk EPA disapproving the work after it is completed. Similarly, since
EPA will not accept the LSRP as decision-maker, requiring an LSRP be retained for
these sites provides no identifiable benefit. Without these necessary revisions, the Rule
Proposal presents an unacceptable and unduly burdensome paradigm for these NJDEP
lead sites and accordingly it must be revised to incorporate a workable solution for this

category of sites. (3)

RESPONSE: The amendments and new rules do not provide for dual oversight of
RCRA/GPRA sites where EPA is the lead, and do not require that the RCRA/GPRA
responsible party also hire an LSRP and comply with remediation time frames. In fact,

the ARRCS rules at N.J.A.C. 7:26C-2.3(a)31i exempt the owner or operator of a Federal
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lead site from the obligation to hire an LSRP, because the Federal Environmental

Protection Agency has the ultimate authority on directing the remediation.

The ARRCS rules require a person responsible for conducting the remediation to proceed
with remediation unless the Department determines otherwise. RCRA GPRA priority
sites are sites on which the Department would direct the person to not proceed. For these
sites, the person is required to hire an LSRP, but the Department intends to require the
person to obtain prior Department approval before implementing each remediation phase.
These requirements are generally set forth with specificity in the administrative order or

other oversight document that controls the remediation.

The ARRCS rules at N.J.A.C. 7:26C-3.3 include methods for obtaining an extension of
mandatory timeframes, including for circumstances under which the person responsible
for conducting the remediation is waiting for Department or other agency approvals. For
further information, please see the Department’s website at

www.state.nj.us/dep/srp/srra/listserv_archives/2011/20110404 1430_srra.htm.

196. COMMENT: AtN.J.A.C. 7:26C-2.3(a)2, regarding the notification form for an
LSRP, the form should include the number of contaminated areas of concern and

impacted media known at the time the form is submitted. (27)
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RESPONSE: The Department agrees. The form reflects the requirements of the rule in

this regard.

197. COMMENT: N.J.A.C. 7:26C-2.3(a)2 cross references N.J.A.C. 7:26C-4.3(b)2,
which is associated with contaminated media for brownfields. Is this an incorrect cross
reference? Is the Department asking for a preliminary assessment or review of the case
file to be performed, or is the Department requiring the LSRP to just identify what is

known to him/her at time form submitted? The commenter prefers the latter. (27)

RESPONSE: The Department agrees that N.J.A.C. 7:26C-2.3(a)2 incorrectly cross
references to N.J.A.C. 7:26C-4.3(b)2. The correct cross-reference, which the Department
is revising on adoption, is to N.J.A.C. 7:26C-4.2. The LSRP Retention or Dismissal form
requires the person responsible for conducting the remediation who is not remediating the
entire site to indicate the number of known contaminated areas of concern that the LSRP
named in the form the AOC that the LSRP is addressing. These are the areas of concern
that are known to the person responsible for conducting the remediation at the time the

form is being submitted.
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198. COMMENT: N.J.A.C. 7:26C-2.3(a)(2), as drafted, is unclear and should be
clarified. It reads, from the end of the paragraph, “within 45 days after [the date] if the

earliest. . ..” (26)

RESPONSE: N.J.A.C. 7:26C-2.3(a)2 correctly leads into a series of “if/then” statements
that describe the triggering events from which the 45-day notification submission
deadline would run. However, the triggering date is missing at N.J.A.C. 7:26C-2.3(a)2i.
As noted in the proposal summary at 43 N.J.R. 1949, N.J.A.C. 7:26C-2.3(a)2i should
reference May 7, 2012. Accordingly, on adoption, the Department is inserting this date at

NJ.A.C. 7:26C-2.3(a)2i.

199. COMMENT: N.J.A.C. 7:26C-2.3(a)3 sets forth when a person should conduct
remediation without prior Department approval. N.J.A.C. 7:26C-2.3(a)3i(2) through (5)
goes on to list scenarios where the Department has statutory authority to retain direct
oversight of a matter. However, N.J.A.C. 7:26C-2.3(a)3i(1) prohibits a person from
proceeding without prior Department approval where the Department directs otherwise.
This provision implies that the Department may take direct oversight of a matter if it so

directs.
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N.J.S.A. 58:10C-27 sets forth the specific circumstances when the Department shall take
direct oversight of a matter and the clear expression of the statute is of critical importance
as direct oversight significantly impacts the control, the cost and potentially the duration
of a cleanup. The statute does not provide the Department discretion as to when it can

take direct oversight. Accordingly, N.J.A.C. 7:26C-2.3(a)3i(l) should be deleted. (26)

RESPONSE: The commenter is confusing N.J.A.C. 7:26C-2.3(a)3i(1), which allows the
Department to direct the person responsible for conducting the remediation to stop
remediation, with N.J.A.C. 7:26C-14, which sets forth how the Department would
determine whether and when it will undertake direct oversight of the remediation. A
determination by the Department to stop remediation under N.J.A.C. 7:26C-2.3(a)3i(])
may be made without the Department taking over the remediation. The Department’s
authority to direct an LSRP to stop working without Department approval is not limited
to direct oversight situations embodied in N.J.S.A. 58:10C-27. For example, where the
person has varied from a technical requirement under N.J.A.C. 7:26E-1.7, the person is to

continue to remediate unless the Department directs otherwise.

200. COMMENT: N.J.A.C. 7:26C-2.3(a)31 requires the person responsible for
conducting the remediation to conduct the remediation without prior Departmental

approval, except if the Department directs otherwise. What criteria will the Department
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use to so direct? Are there examples of which types of remediation the Department will

not allow without its approval? (27)

RESPONSE: As amended, the Brownfield Act at N.J.S.A. 58:10B-1.3b(3) commands
the person responsible for conducting the remediation to “conduct the remediation
without the prior approval of the department unless directed otherwise by the
department.” N.J.A.C. 7:26C-2.3(a)31 implements this provision. The Brownfield Act at
N.J.S.A. 58:10B-12g requires that the development, selection and implementation of any
remedial action must ensure that it is protective of public health, safety and the
environment. SRRA also requires the remediation to be conducted pursuant to the
hierarchy at N.J.S.A. 58:10C-14c. Accordingly, the Department may direct a person to
cease remediation and proceed only with Department approval when that person’s
remediation is not being conducted pursuant to the hierarchy at N.J.S.A. 58:10C-14¢ and
N.J.A.C. 7:26C-1.2(a), or is otherwise not protective of the public health and safety or the
environment. For example, if a Department inspection of a key document submitted by a
LSRP indicates that the LSRP is directing the person responsible for conducting the
remediation to remediate a site in a manner that will result in a remedy that is not
protective, the Department may direct the person responsible for conducting the
remediation to obtain Department approval prior to moving forward with the remediation

pursuant to N.J.A.C. 7:26C-2.3(a)31(1).

210



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

201. COMMENT: Concerning N.J.A.C. 7:26C-2.3(a)3i(4), if anthropogenic
radionuclide contamination is present on the site from a clearly documented unrelated
source, does the person responsible for conducting the remediation still have to obtain
pre-approval from the Department to remediate comingled non-radionuclide

contamination? (20)

RESPONSE: N.J.A.C. 7:26C-2.3(a)3i(4) excepts from the requirement to proceed with
the remediation without Department approval those conditions involving suspected or
known contamination with anthropogenic radionuclide contamination of any media
because those conditions can pose a grave risk to public health and the environment.
Contamination from anthropogenic radionuclides is unique, and determining appropriate
remedial actions and acceptable standards is complex. Therefore, as stated in the proposal
summary, the Site Remediation Program defers on these issues to the Department’s

Radiation Protection Program.

In the situation posed by the commenter, where contamination from anthropogenic
radionuclides is comingled with contamination from other sources, pre-approval from the
Department to remediate the non-radioactive contamination would be necessary for the

very reason that it is comingled with the radioactive contamination. The remedy for each
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type of contamination must be carefully designed to avoid exacerbating contamination

from either contamination source during remedy implementation.

202. COMMENT: N.J.A.C. 7:26C-2.3(a)31(5) should be deleted because it is
inconsistent with the recently updated IEC Guidance Document. Pursuant to the
Immediate Environmental Concern (IEC) Technical Guidance Document DRAFT,

version 1.0 (August 2011), www.state.nj.us/dep/srp/guidance, the Department will not

specifically “approve” an engineered response action for an IEC. Additionally, the
requirements at N.J.A.C. 7:26E-1.11(a)6 (IEC requirements) do not contemplate any type
of proposal submission to the Department for an engineered system response action.
Rather the person responsible for conducting the remediation must simply implement the
IEC engineered response action within 60 days of identifying the IEC conduction, and
then submit an engineered system response action report within 120 days after identifying
the IEC. Even though the Department will assign a case manager for all IECs, there are
no formal workplan/proposal submissions to be made to the case manager (and therefore,
no “approvals”), as this would simply delay the implementation of the necessary IEC

mitigation activities. (3,6, 11)

RESPONSE: The Department agrees with the commenter that the requirement in the

ARRCS rules at N.J.A.C. 7:26C-2.3(a)3i(5) to obtain Department approval for
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implementation of an engineered response action in connection with an immediate
environmental concern contradicts the requirements in the Technical Rules at N.J.A.C.
7:26E-1.11 to immediately implement the actions necessary to investigate and contain the
source of the immediate environmental concern to reduce the risk of human exposure to
contamination to acceptable standards. The Department therefore is not adopting new

N.J.A.C. 7:26C-2.3(a)3i(5).

The effect of not adopting N.J.A.C. 7:26C-2.3(a)3i(5) will be that the person responsible
for conducting the remediation must address the IEC in a timely manner, without
Department pre-approval, in accordance with the Technical Requirements at N.J.A.C.
7:26E-1.11(a)l. However, the requirement that the person immediately call the
Department’s hotline, and immediately notify the Department’s case manager if one has
already been assigned, upon the identification of an immediate environmental concern
will remain at N.J.A.C. 7:26E-1.11(a)1, and this requirement is extremely important. The
Department anticipates that, upon notification, the Department’s case manager and the
person responsible for conducting the remediation will establish an informal dialogue to
ensure that the IEC is timely and appropriately addressed and people and the environment
are protected. To the extent that the person responsible for conducting the remediation is

not timely and appropriately addressing the IEC, the Department continues to have the
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option, as set forth at N.J.A.C. 7:26C-2.3(a)3i(1), to direct the person responsible for

conducting the remediation to stop remediation as discussed above.

203. COMMENT: Why does the rule text under N.J.A.C. 7:26C-2.4, to be recodified

at 2.3(a) state “4.- 6. (No change.) and 8 .- 9. (No change.)”? (27)

RESPONSE: N.J.A.C. 7:26C-2.4(a) is to be recodified at N.J.A.C. 7:26C-2.3(a). The
Department is carrying forward existing N.J.A.C. 7:26C-2.4(a)4 through 6 and § and 9,
but is recodifying them at N.J.A.C. 7:26C-2.3(a) 4 through 6 and 8 and 9 with no change

in the existing text.

204. COMMENT: N.J.A.C. 7:26C-2.3 and 2.5 require the person responsible for
conducting the remediation (not the LSRP) to maintain and preserve all data, files, etc.
Also if the Department requests documentation, the person responsible for remediating
site is to so provide. This conflicts with SRRA, which requires the LSRP to maintain the
file. However, requiring an LSRP to retain the entire file and be responsible for its
preservation forever (even after leaving the company, or retiring) is not practical. What

is the Department’s stance on this issue? (27)
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RESPONSE: As the Department stated in the proposal summary regarding the repeal of
N.J.A.C. 7:26C-2.5 (see 43 N.J.R. 1949), SRRA at N.J.S.A. 58:10C-20 places record
retention responsibilities on the LSRP. However, SRRA also provides at N.J.S.A.
58:10C-21d that “the licensed site remediation professional and the person responsible
for conducting the remediation shall provide any data, documents or other information as
requested by the department to conduct a review of the remediation pursuant to this
section.” Implicit in this statutory requirement is the authority to require that both the
person responsible for conducting the remediation and the LSRP maintain records and
submit them to the Department. Accordingly, on adoption, the Department is not
proceeding with the repeal of N.J.A.C. 7:26C-2.5, and is also revising this provision to
require only one copy of each document as opposed to three. The Department recognizes
that issues remain regarding the duration of record keeping requirements, but is unwilling
to address this issue at the infancy of the program. As the program matures, the
Department will be in a better position to determine how long records should be

maintained and will revisit this issue at that time with stakeholder input.

205. COMMENT: AtN.J.A.C. 7:26C-2.3(b), “2.3(a)” should be inserted at end of the

sentence, rather than having it say only “(a) above.” (27)
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RESPONSE: The citation to “(a) above” correctly cross references N.J.A.C. 7:26C-

2.3(a); accordingly, the Department declines to make the suggested amendment.

ARRCS Subchapter 4 — Fees and Oversight Costs

206. COMMENT: N.J.A.C. 7:26C-4.2(b)4i(2) requires an annual remediation fee to
be paid, even if the only contaminated AOC on the site is historic fill. As historic fill is,
by definition, unrelated to the operations of the site, the Department is penalizing
property owners solely for something unrelated to their operations when (particularly in
urban areas) many of their neighbors will not be paying this same fee. This is a
disincentive to the proper reporting and remediation of historic fill at all sites. An
exemption from remediation fees should be provided for those sites where the only

contaminated AOC is historic fill. (6)

RESPONSE: As indicated in the rule proposal summary, the Department will be
offsetting sixty-five percent of the costs of administering the Site Remediation Reform
Act with the contaminated area of concern fees. The Brownfield Act at N.J.S.A. 58:10B-
12h contemplates that historic fill is a contaminated area of concern, and where the owner

of the property on which the historic fill is located chooses to leave the historic fill in
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place, N.J.S.A. 58:10B-12h requires that person to implement engineering and
institutional controls. Accordingly, for fee purposes, where historic fill remains in place,
the historic fill area of concern is treated no differently from cases with other areas of
concern. The Department is not penalizing the property owners with historic fill but
rather, it is requiring historic fill area of concern property owners to share in the cost to
implement the program to the same extent as other persons responsible for conducting the

remediation who are remediating contaminated areas of concern.

207. COMMENT: For the purposes of the fee provisions at N.J.A.C. 7:26C-4.2(b)41,
all regulated UST sites are classified as ‘Category 1° cases. Regulated UST sites are
typically remediated as a single area of concern, since the contaminants are all related to
motor fuels and the USTs and the appurtenant equipment are regulated as a single system
pursuant to N.J.A.C. 7:14B. The fee categories as proposed erroneously presume that
regulated UST sites storing motor fuel have numerous tanks and dispenser locations. In

reality, it is unlikely that more than one AOC exists at the site. (9)

208. COMMENT: The Department should amend N.J.A.C. 7:26C-4.2(b)4i and ii to
restore regulated underground heating oil tanks to the base fee category. N.J.A.C. 7:26C-
4.2(a)2ii(2) currently includes in the base fee category, “Any number of contaminated

regulated underground storage tank system areas, excluding regulated heating oil tank
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systems, provided there are no other contaminated areas of concern at the site: $900.00”

)

209. COMMENT: In previous iterations of this rule the Department recognized
contaminated regulated heating oil UST sites as those sites that most commonly involve a
single area of concern. This rule proposal should include the contaminated regulated
heating oil UST in Category 1 and should exempt the regulated heating oil tanks from

Category 2. (9)

RESPONSE to COMMENTS 207 through 209: The Department agrees with the
commenter. When the Department recodified the descriptions of the various categories
from N.J.A.C. 7:26C-4.2(a)2ii to N.J.A.C. 7:26C-4.2(b)4, it inadvertently failed to carry
over the exception from Category 2 for a regulated heating oil tank system. On adoption,
the Department is restoring this exception at N.J.A.C. 7:26C-4.2(b)4ii(2) to maintain the
status quo concerning these types of tanks. As a result, consistent with the prior rules,
where a regulated heating oil tank system is the only contaminated area of concern at the

site, the regulated heating oil tank qualifies as a Category 1 item and will be subject to the

base fee of $450.00.
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210. COMMENT: Due to legal and financial constraints, there will be “no activity”
periods during various stages of the site investigation/remediation phases. There should
be a procedure to waive the fees during prolonged non-activity periods. Without these
provisions, financially weak smaller responsible parties will fail to pay the fees and
penalties will accumulate during these dormant stages that could jeopardize the funding

for achieving site cleanup goals. (27)

211. COMMENT: The fees for “contaminated media” and “AOCs” should be
redefined with its “extents” and there should be provisions to exclude the related cost
factors based on “de minimis” rules whenever applicable. For example, a site with a
marginally elevated single contaminant detected at a single sampling location (primarily
small UST related sites) with less than a five foot radius of extent should not be equated
with a complex site with extensive groundwater contamination in overburden and

bedrock aquifers. (27)

RESPONSE to COMMENTS 210 and 211: Further amending the rules to allow the fees
to be calculated based on various quantities of contaminants or periods of inactivity
during the remediation would make the rules far too complicated. Additionally, rules
excusing payment during so called “no activity” periods might encourage persons

responsible for conducting the remediation to use the “no activity” exception as a way to
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avoid paying fees, even during such times that remediation was progressing, and might
encourage persons to stop remediation as a way to avoid paying fees, which would

contravene SRRA’s mandate to continuously remediate.

212. COMMENT: N.J.A.C. 7:26C-4.2(b)4i through iv contemplate a variable fee
based on the Department’s budget for administering the Site Remediation Program. It is
anticipated that consultants and LSRPs will implement different techniques to count the
areas of concern which will result in highly variable fees being paid by the regulated
community. Based on the foregoing, the annual remediation fee is no longer fixed, is no
longer predictable, and perhaps will be in an amount that is no less than the amount that
would otherwise be charged under the traditional oversight program. The Department
should keep the existing rules in place for at least another year to provide enough data to
assess whether the fee structure is workable. Additionally, instead of the fee structure

being based on areas of concern, it should be based on impacted media. (11, 21)

RESPONSE: Rather than adopting a one-size-fits-all approach as implied by the
commenter, the fee structure built into the ARRCS rules takes into account the variation
among remediation projects by requiring that the person responsible for conducting the
remediation calculate the annual remediation fee based on the number of contaminated

areas of concern and the number of contaminated media that the person is remediating.
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Thus, a person who is only remediating a single area of concern will be required to pay a
significantly lower fee than a person who is remediating several areas of concern.
Additionally, as areas of concern and contaminated media are satisfactorily remediated,
the amount of the annual remediation fee will decrease, thereby providing added

incentive for conducting remediation in a timely fashion.

The Department expects that LSRPs will use the definition of “area of concern” at
N.J.A.C. 7:26E-1.8 in accounting for, and documenting, the number of areas of concern

at a site.

213. COMMENT: As originally proposed, the annual remediation fees to be paid by a
person responsible for conducting the remediation under the new site remediation
program were to be a predictable, fixed amount. In the rule proposal, however, the fixed
annual remediation fees have been replaced with a variable fee based on the Department's
budget for administering the site remediation program. The Department should go back

to the fixed fee concept. (11, 39)

214. COMMENT: The fixed annual remediation fees have been replaced with a

variable fee based on the Department's budget for administering the site remediation
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program. This approach suggests that there will be no attempt by, or incentive for, the

Department to streamline its processes and reduce costs. (11)

RESPONSE to COMMENTS 213 and 214: The Department acknowledges that the rules
now include a formula by which the Department may adjust the annual remediation fee
according to its actual costs to implement the program. During the first two years of
program implementation, the Department’s budget has been relatively stable, and the
Department anticipates that this will remain the case. Additionally, although fees may
increase upon recalculation pursuant to the formulas in the rules, a decrease in fees is also

possible.

SRRA required the Department to streamline its processes, and it has done so. As stated
in the Legislative Fiscal Estimate Assembly Committee Substitute for Assembly, No.
2962 State of New Jersey 213th Legislature, March 30, 2009, the Act is designed to
augment or enhance the effectiveness of Department staff by allowing LSRPs to
undertake some of the more time-consuming or “boilerplate” functions that Department
staff now perform, but does not contemplate any reduction in Department staff. In other
words, the work performed by LSRPs on project applications, documentation and
implementation may serve to facilitate and expedite Department review and approval

procedures. If the proposed system works effectively, Department site remediation staff
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should also be able to work more efficiently on a greater number of projects, thereby

reducing the backlog of site remediation projects that now exist.

215. COMMENT: The Department should revise the entire fee calculation procedure.
The proposed rules on Fees and Oversight Costs are unnecessarily complex which will
require considerable administrative resources to update the remediation fees each year.
The revised fee calculation procedure should be based on very simple principles of actual
review and oversight time and reasonable program management costs in accordance with

standard industry practices. (27)

216. COMMENT: “Indirect program cost,” “salary additive factor,” etc. should be
eliminated from all cost estimate equations. The Department has introduced
unnecessarily complex factors with the potential of frequent challenges by responsible
parties. Instead, incorporating a flat hourly rate with a standard multiplying factor would

be a more transparent and simple procedure. (11, 21, 27)

217. COMMENT: The Department's fees charged to volunteers should not be based

on formulas that include indirect costs, consistent with past Department practice and case

law. (26)
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RESPONSE to COMMENTS 215 through 217: In deriving the formulas on which to
base the annual remediation fee, the Department utilized its standard fee calculation
procedures as used in other programs. A system as suggested by the commenters that is
based on actual review and oversight time actually requires more administrative staff
time to do the specific cost runs, generate, review and mail billings, and maintain billing
payment records. The Department has utilized the simplest and least labor intensive

methods to calculate fee amounts.

The Brownfield Act at N.J.S.A. 58:10B-2.1 controls what types of costs the Department
may include in its overall calculation of fees for Department oversight. N.J.S.A.
58:10B-2.1a provides that the Department may include in its calculation of the amount of
fees and oversight costs it charges to persons liable for remediation pursuant to the Spill
Act, ISRA or the UST Act the indirect costs of the Department. Accordingly, fees and
oversight cost billings to such persons, consistent with past practice and case law, will
continue to include indirect costs, except as provided in N.J.S.A. 58:10B-2.1b, which
prohibits the Department from including indirect costs in the calculation of fees or
oversight costs to be charged to a person who is not liable for remediation under the Spill

Act, ISRA or the UST Act.
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218. COMMENT: N.J.A.C. 7:26C-4.3(a)4 and the related Table 4-1 do not clearly
articulate the payment requirements. It is likely that this lack of clarity will result in
numerous errors and additional Department costs to resolve incorrect payments. The
rules should be clarified to state that following the June 20, 2012 payment of the initial
full year plus the prorated fee, the next billing will be one year following the anniversary
date listed in Table 4-1. Examples of the payment schedule, such as the following,
should be provided in the rules immediately below Table 4-1, in the response to
comments upon rule adoption, in a guidance document, on the instructions to the form

used for annual fee reporting, or as a “Frequently Asked Question” on the Department’s

website. (6)

RESPONSE: The Department agrees that portions of N.J.A.C. 7:26C-4.3(a)4 Table 4-1
are confusing and may not exactly comport with the rule text. On adoption, the
Department is deleting Column II of this table because it is confusing, and is
renumbering the remaining columns accordingly. The fact that the column was titled
“assigned anniversary month” could cause confusion in that people could interpret this as
the month that the first annual remediation fee would be due. In fact, the first annual
remediation fee for all sites subject to this provision is June 20, 2012. As indicated in the
proposal summary, staggering of annual remediation fees occurs for the second and

subsequent annual remediation fee. The Department is therefore combining proposed
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columns II and IX into new column VIII, which sets forth the due dates for the second

and subsequent annual remediation fees.

As indicated in the proposal summary, the Department is requiring that the anniversary
dates for the payment of the second and subsequent annual remediation fees be staggered
throughout the year based on the county in which the site is located. Therefore, the
Department calculated the amount due for the first annual remediation fee as a prorated
amount based on when the second annual remediation fee is due. Column III, recodified
on adoption as column II, should indicate only the prorated amount rather than the full
year amount plus the prorated amount. Accordingly, the Department is modifying the

entries in recodified column II to include only the prorated percentage of the fee amount.

Additionally, since N.J.A.C. 7:26C-4.3(a)41 states that the first annual fee is to be based
on the amount listed in lines 1 through 4 of the table, and lines 1 through 4 contain
prorated amounts of the full fee, the Department is modifying the descriptions in what is
now Column II accordingly. Additionally, since the rule text at N.J.A.C. 7:26C-
4.3(a)41i(1) sets forth the dates on which the second annual remediation fee is due and
N.J.A.C. 7:26C-4.3(a)51i states that subsequent remediation fees are due on the date listed
in new Column VIII, the Department is adding descriptive language to new Column VIII
to that effect. The Department is also deleting N.J.A.C. 7:26C-4.3(a)4iv(2), which

described the contents of Column II that is being deleted on adoption, and is revising the
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column number references throughout the remainder of N.J.A.C. 7:26C-4.3(a)4iv. The
Department is deleting the phrase “full annual remediation fee plus the” from the
description of new Column II at new N.J.A.C. 7:26C-4.3(a)41v(2) so that this provision
accurately describes the contents of Column II. Finally, the Department is changing the
cross reference in new N.J.A.C. 7:26C-4.3(a)4iv(2) from (a)4ii to (a)4i so that it is the

first annual remediation fee to which the description of Column II refers.

219. COMMENT: N.J.A.C. 7:26C-4.3(g), concerning the annual remediation fee for
direct oversight, should be clarified to make it clear that all direct oversight billings will
be sent separately to the person responsible for conducting the remediation. In addition,
the Department should clarify whether these oversight charges include Department costs

for response to IEC or Vapor Concern cases. (6)

RESPONSE: At the present time, the Department anticipates that it will bill separately
for direct oversight costs and for the annual remediation fee. As provided at N.J.A.C.
7:26C-4.3(g), when a portion or condition of the remediation becomes subject to direct
oversight, the person responsible for conducting the remediation is required to pay both
the Department’s oversight costs and the annual remediation fee. Accordingly, no further

clarification is required.
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The suggested clarification concerning whether direct oversight charges include the
Department’s costs for responses to IEC and Vapor concern cases, in addition to other
pertinent charges for the particular site, is also unnecessary. N.J.A.C. 7:26C-4.3(g) cross
references the rules concerning direct oversight at N.J.A.C. 7:26C-4.7. N.J.A.C. 7:26C-
4.7(a)1 requires the person responsible for conducting the remediation to pay the
Department’s oversight costs under certain listed circumstances, including when the
remediation is subject to N.J.A.C. 7:26C-2.3(a)3i. N.J.A.C. 7:26C-2.3(a)31 requires the
person to conduct the remediation without Department approval except “for an
immediate environmental concern, for the implementation of an engineered response

action” pursuant to the Technical Requirements at N.J.A.C. 7:26E-1.11(a)6.

220. COMMENT: The fees at N.J.A.C 7:26C-4.6 are inappropriately based upon a
variable fee formula that is designed to cover the costs of administering the remedial
action permit program. However, once a remedial action permit is issued, the
Department's oversight role is completed until a request is made to modify or transfer the
permit, or a biennial certification is submitted for review. Accordingly, an annual permit
fee is inappropriate and unnecessary, as any costs incurred by the Department can be
covered by the application/submittal fees associated with the remedial action permit

program. (11)
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RESPONSE: N.J.S.A. 58:10C-19d provides that the Department may charge two types
of fees in connection with remedial action permits: 1) reasonable application fees to
cover the costs of processing the permit application; and 2) reasonable annual fees to
cover the costs of the administration and enforcement of the permits. In accordance with
this provision, the Department projected its costs to process permit applications,
including for new permits, permit modifications, permit transfers and permit
terminations, and also calculated the cost to review biennial certifications and associated
documents, and these fees are set forth at N.J.A.C. 7:26C-4.5. These fees represent the
projected costs for the Department staff to evaluate and approve the various types of
remedial action permit applications. The annual permit fee cover the Department costs

for the review of all documents submitted after the remedial action permit is issued.

221. COMMENT: The transfer of a remedial action permit is essentially the
equivalent of, and in many instances may be less involved than, a remedial action permit
modification. However, the fees proposed for a remedial action permit transfer are higher
than the fees for a remedial action permit modification. The Department should provide a

rationale for this disparity, or eliminate the disparity. (11)

RESPONSE: The remedial action permit application, transfer and modification fees

represent the projected costs for the Department staff to develop, modify and transfer the
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remedial action permits. In the course of responding to this comment, the Department
determined that it inadvertently proposed the dollar amounts for the permit modification
fee as the dollar amounts for the permit transfer fee. As is evident from the fees codified
before these amendments, the permit modification fee is several times higher than the
permit transfer fee. Moreover, in the summary, the Department indicated its intention to
recodify N.J.A.C. 7:26C-4.4, Remedial action permit fees, as N.J.A.C. 7:26C-4.6 and to
adjust those fees. Accordingly, it is evident that the Department intended to carry
forward the original fee structure, where permit transfer fees are lower than permit
modification fees, and only to adjust the fees. Accordingly, on adoption, the Department
is modifying N.J.A.C. 7:26C-4.6 to place the fee amounts in the correct columns. The
Department is also replacing the phrase “person responsible for conducting the
remediation” with “permittee” in the second sentence to make this sentence consistent

with the first sentence which refers to the permittee.

222. COMMENT: AtN.J.A.C. 7:26E-1.8 and 4.7, material excluded from the
definition of historic fill described as “residues” should be changed to “ore smelting
residues.” Also, not all “slag” is from ore smelting. USEPA cites the American Coal Ash
Association as identifying “boiler slag” being more closely related to “incinerator

residue” which is included as historic fill material in the definition. See
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www.epa.gov/osw/conserve/rrr/imr/ccps/boilslag.htm. The reference to slag in the

definition should specify “ore smelting slag.” (20)

RESPONSE: The Department is unable to make the suggested amendment because the
Brownfield Act at N.J.A.C. 58:10B-12h states that “historic fill material shall not include
any material which is ...waste from processing of metal or mineral ores, residues, slags,
or tailings.” The Brownfield Act does not limit residue to ore smelting residue, nor does
it limit slag to ore smelting slag. Accordingly, the Department lacks the statutory

authority to amend the definition of historic fill as suggested by the commenter.

223.  COMMENT: N.J.A.C. 7:26C-4.8(a) states, “The person responsible for
conducting the remediation may contest an oversight cost the Department has assessed,
pursuant to N.J.A.C. 7:26C-4.7, by submitting a written request to the Department,
pursuant to (¢) and (d) below, within 30 days after the billing date [emphasis added]
indicated on the oversight cost invoice that person received from the Department.” In
order to afford the person responsible for conducting the remediation with a fair
opportunity to challenge and oversight cost invoice, the timeframe should be based on

days from the date that the invoice was received. (11)
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RESPONSE: The Department believes that it is most practical from a data tracking stand
point to begin the time period for submitting a request to contest an oversight cost on the
billing date indicated on the oversight cost invoice. However, after considering the
comment, the Department believes that 30 days may not afford the person responsible for
conducting the remediation enough time to determine whether to contest an oversight
cost. Accordingly, on adoption, the Department is modifying this time period from 30 to

45 days at N.J.A.C. 7:26C-4.8(a), (b)4 and (i).

ARRCS Subchapter 5 Remediation Funding Source and Financial Assurance

224. COMMENT: AtN.J.A.C. 7:26C-5.2(b)3, the Department should define “in a

timely manner” when referring to the implementation of a remedial action. (6, 11, 27)

RESPONSE: The Department added “in a timely manner” to N.J.A.C. 7:26C-5.2(b)3
because it is included in the Brownfield Act, N.J.S.A. 58:10B-3a, and as a means of
encouraging persons responsible for conducting the remediation who, notwithstanding
the fact that they are not required to post a remediation funding source, should still
remediate the site without delay. The meaning of the phrase is self-evident and,
accordingly, no definition is necessary. Note that no penalties attach for failing to

remediate in a timely manner according to this rule provision.
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225. COMMENT: The Department should not allow the use of self guarantees to back

cleanups because these non-liquid financial instruments are too risky. (42)

226. COMMENT: Excluding the self-guarantee from the financial assurance
requirements related to remedial action permits contradicts the intent of SRRA and will
heavily burden the regulated community. The Department should allow for the self-

guarantee mechanism for remedial action permits as intended by the Legislature. (15)

227. COMMENT: Although the term “financial assurance” is not defined in SRRA, it
is clear that its purpose is synonymous with the purpose of the “remediation funding
source,” which is to provide a financial guarantee for the availability of resources to

complete and maintain a remediation. (3, 11, 21)

228. COMMENT: Financial assurance is an essential element of the legal framework
for cleanup of contaminated sites. Financial assurance means that funding will be
available for cleanup, and thus prevents such costs from becoming a public liability.

Sound and reasonable requirements are necessary to provide such assurance. (35)
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RESPONSE to COMMENTS 225 through 228: The Brownfield Act at N.J.S.A. 58:10B-
3.f allows a person responsible for conducting remediation to utilize a self guarantee to
satisfy the obligation to establish a remediation funding source if certain enumerated
requirements are met. Accordingly, the Department is required under the Brownfield Act

to allow the use of the self guarantee as a remediation funding source.

However, the remediation funding source requirements in the Brownfield Act are
separate from the financial assurance provision of SRRA at N.J.S.A. 58:10C-19¢c. SRRA
allows the Department to require a person who is issued a remedial action permit for an
engineering control to “maintain insurance, financial assurance or another financial
instrument” to guarantee that funding is available for the operation, maintenance and
inspection of the engineering control. However, other than the quoted phrase, which is
broadly worded, SRRA, unlike the Brownfield Act, does not specify the types of
mechanisms that the Department must allow a person to utilize to meet their obligation to

post financial assurance as part of their remedial action permit.

A predictable long-term, stable source of funding must be available to the Department
over the life of the engineering control permit. The Department purposefully excluded
the self-guarantee from the list of financial mechanisms that may be used to satisfy the

financial assurance requirements associated with remedial action permits. Self-guarantee
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lacks the institutional backing of the other listed financial mechanisms (such as an
insurance policy that is backed by an insurance company). In the event a company fails
to meet long term obligations pursuant to the permit, the Department must be able to
access financial assurance in order to pay for monitoring/maintenance of the remedy; this

is not possible with a self-guarantee.

229. COMMENT: We are not aware that the Department has experienced any
significant problem with companies that have demonstrated their financial capabilities to

self-guarantee their site remediations. (19)

230. COMMENT: Numerous reviews, audits, and policy analyses have failed to find

evidence of sudden failures by companies that meet the financial test. (35)

231. COMMENT: Responsible parties that are able to self-guarantee their financial
obligations have demonstrated that they are well established and financially stable. As a
result, remedial parties should be allowed to provide a required financial assurance

through a self-guarantee, as the Legislature intended. (11)

RESPONSE to COMMENTS 229 through 231: In the event that the permittee fails to

meet the permittee’s long term obligations pursuant to the remedial action permit, the
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Department must be able to access the financial assurance in order to pay for the
monitoring and maintenance of the remedy. The stability of the entity who is posting
financial assurance is not at issue. Department has chosen to exclude the self-guarantee
as an acceptable financial instrument to guarantee performance under a remedial action
permit because the Department would be unable to access funds in long-term engineering

control cases where a self guarantee is utilized.

232.  COMMENT: The “self-guarantee” mechanism is good public policy because it
achieves the goal of financial assurance without unnecessary costs. When the “self-
guarantee” option, or financial test, is unavailable, persons responsible for conducting the
remediation are required to take capital out of circulation, thereby reducing the amount
available for other business needs. They may also be required to spend that money on
duplicative and unnecessary third-party financial assurance instruments. Every dollar
that is diverted in this fashion is unavailable for capital improvements, including
environmental enhancements such as proactive investment in pollution control

equipment. (26, 35)

233. COMMENT: To prohibit the use of self guarantees under this rule will mean
unnecessary additional costs for larger companies that are not otherwise entitled to the

available exemptions under SRRA (e.g., the small business exemption) who will have to
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utilize more costly forms of financial assurance (e.g., trust funds, letters of credit, etc.).
These are the very companies that would be likely to utilize the self guarantee and are
least likely to default on their obligations. To prohibit them from using a mechanism that
the Legislature has found acceptable in an almost identical context sends the wrong
message to large businesses who may otherwise be attracted to locate (or maintain) their
operations in New Jersey. The Department has the authority under SRRA to permit the

use of this mechanism and it should do so. (18)

234. COMMENT: Under the proposal, many companies would, for the first time, be
required to arrange for letters of credit to demonstrate the company's fiscal capabilities. A
requirement for letters of credit in order to conduct remediation would have a detrimental
financial impact on many manufacturing companies within the State. In the case of a
company that borrows under an asset based revolving credit facility, any established
letter of credit acts the same as future additional borrowing and is automatically
subtracted directly from the company's daily availability of funds that it uses for working

capital. (19)

RESPONSE to COMMENTS 232 through 234: The Department recognizes that costs
are associated with using financial mechanisms other than the self guarantee, and that the

costs associated with using other mechanisms reduce the capital available for other
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business needs. However, the issue is that the Department must be able to access the
funds should the permittee discontinue meeting its obligations under the remedial action

permit, and it is not able to do so if the self guarantee is utilized as financial assurance.

The rules do not require the use of a letter of credit. The letter of credit is one among a
number of available options from which permittees may choose to meet their financial

assurance obligations.

The costs associated with establishing financial assurance needed for long term operation
and maintenance should be evaluated as part of the decision on the remedy. It may be
more cost effective for the person responsible for conducting remediation to choose a
permanent remedy and avoid the need for a remedial action permit and costs associated

with establishing financial assurance.

235. COMMENT: An alternative approach would be to have a financial officer of the
company apply and certify a financial test of self-insurance in accordance with the
Generally Accepted Accounting Principles. This alternative procedure would be far less
burdensome to New Jersey companies, and would provide adequate assurance to the

Department regarding the company's ability to fund cleanups to completion. (19)
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RESPONSE: The Department does not agree that applying a financial test of self-
insurance is a viable alternative because it poses the same issues as the self-guarantee.

As discussed above, funds that reside in the accounts of the entity that is offering to self
insure are not readily accessible by the Department in the event that the Department must

step in to maintain and monitor the engineering controls under the remedial action permit.

236. COMMENT: EPA has consistently “encourage[d] States to make reasoned
judgments in implementing the performance criteria in the existing rules, including
providing flexibility for firms in circumstances that States determine to reasonably
balance the public and private cost of financial assurance.” See 63 Fed. Reg. at 17,716.
The self-guarantee mechanism, or financial test, provides just such a balance of very high

benefits and modest costs.

EPA carefully developed the “self-guarantee” mechanism, or financial test, based on
extensive analysis and data review, and the Department should rely on EPA’s analysis
and data review. The phrase “self-guarantee,” as used by the Department is all but

synonymous with EPA’s use of the phrase “financial test.”

Before promulgating the financial test under RCRA in 1982, EPA “conducted an
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extensive analysis of the performance of numerous financial tests and made detailed
calculations of the costs they would entail.” See Standards Applicable to Owners and
Operators of Hazardous Waste Treatment, Storage, and Disposal Facilities, 47 Fed. Reg.

15,032, 15,035 (Apr. 7, 1982).

EPA recognized that different financial assurance mechanisms are appropriate for
different companies, based on the relative level of risk of each company failing to fulfill
its obligations. With the adoption of the financial test, EPA sought to minimize both the
compliance burden on regulated parties and the potential public burden if a company
failed. Each time EPA has reviewed the financial test requirement, it has confirmed this
original finding. See, for example, 63 Fed. Reg. 17,706 at 17,723 (April 10, 1998)
(concluding that there is “a small probability” that qualifying company would go

bankrupt and calling such a failure “unlikely”).

EPA designed the financial test to include the minimum net worth requirement to make it
extremely unlikely that a qualifying company would go bankrupt in the next three years
(47 Fed. Reg. at 15,032), and this 3-year “look ahead” feature is an important element of

the “self-guarantee” or financial test.
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The financial test also requires that new letters and new reports for each subsequent fiscal
year must be submitted within 90 days after the end of the qualifying entity's fiscal year.
Because a company relying on the financial test must re-qualify each year, there always

is at least a 2-year period during which default is highly unlikely.

The program also includes other safeguards designed to ensure that, even if a company
experiences financial stress, its closure and post-closure costs will not become public
liabilities. For instance, the conservatism built into the test ensures that, even if a
company fails the test before its next certification, it is highly likely that the company still
will have the financial ability to procure alterative financial mechanisms. Additionally, in
the extremely unlikely event that a company should fail entirely within one year, the
domestic asset requirement makes it much easier for EPA or a state agency to recover
costs in any future proceedings, whether they are bankruptcy proceedings or an action

under the joint and several liability provisions of CERCLA.

The 30-year track record of the “self-guarantee” mechanism is overwhelmingly positive.

Apart from the studies and analyses of the financial test, three decades of actual

experience demonstrate that this mechanism has proven to be extremely effective. (35)
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RESPONSE: The Department agrees that there are certain parallels between EPA’s
financial test and the Department’s self-guarantee requirements. However,
notwithstanding EPA’s purported success in allowing the use of the financial test, it must
be emphasized that, although the Department allows self-guarantee as a remediation
funding source, it is not appropriate to use the self-guarantee as a financial assurance

funding mechanism for a remedial action permit.

A long-term, stable source of funding must be available to the Department over the life of
the engineering control permit. EPA’s study was conducted in 1982, and reevaluated in
1998. The state of the economy is significantly different today than it was when the
study and reevaluation were conducted, as a significant number of companies who were
thought unlikely to fail have done just that. Additionally, the minimum net worth
requirement, which is included EPA’s financial test, only tests whether a qualifying
company would go not bankrupt in the next three years. However, engineering controls
that are part of a nonpermanent remedy may be in place for much longer than three years.
Given that a company’s financial strength cannot reasonably be projected or guaranteed
that far into the future, it is reasonable that the Department not allow the self guarantee as

a mechanism to satisfy the need for a long term stable funding source.
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237. COMMENT: N.J.A.C. 7:26C-5.2(j) should be revised to permit the use of the
self-guarantee mechanism to satisfy the financial assurance requirement in N.J.A.C.
7:26C-5.3(c). Under the Industrial Site Recovery Act (ISRA), the triggering mechanism
for many remediation projects in New Jersey, the Legislature allows the use of the self
guarantee as a financial assurance mechanism to satisfy ISRA’s remediation funding
source requirements, which, for this purpose, are indistinguishable from the financial
assurance requirements for remedial action permits. Although the Legislature failed to
identify specific permissible financial assurance mechanisms for non-ISRA engineering
controls under the Site Remediation Reform Act (SRRA), given that it had already
deemed self-guarantee an acceptable form of financial assurance under ISRA, to omit this
mechanism here would ignore a clear Legislative conclusion that this should be an

acceptable mechanism. (18)

238. COMMENT: N.J.A.C. 7:26C-5.3(a)l requires that the remediation funding
source now must include the estimated cost to operate, maintain and inspect engineering
controls. Previously, these types of costs had been specifically excluded from the
remediation funding source requirement. It is unclear why the Department has chosen to
include these costs in the RFS and it can be said that their inclusion is duplicative and

unnecessary. (11, 27)
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RESPONSE to COMMENTS 237 and 238: ISRA does not contemplate the use of
financial assurance. Rather, ISRA at N.J.S.A. 13:1K-9c¢ prohibits the transfer of an
industrial establishment unless a remediation funding source has been established in an

amount of the estimated cost of the remediation in accordance with the Brownfield Act at

N.J.S.A. 58:10B-3.

The Department has always required that the remediation funding source include the
estimated cost to operate, maintain and inspect engineering controls. The Brownfield Act
at 58:10B-3a requires that the remediation funding source must be established “in an
amount equal to or greater than the cost estimate of the implementation of the
remediation.” “Remediation” is defined in the Brownfield Act at N.J.S.A. 58:10B-1 to
include all phases of the remediation including the remedial action, and “remedial action”

is defined to include engineering or treatment measures.

Accordingly, the amount of the remediation funding source must include the full cost of

remediation including the costs of engineering controls.

Pursuant to new N.J.A.C. 7:26C-5.3(b), the person responsible for conducting the
remediation may reduce the amount of the remediation funding source by an amount

equal to the costs to operate, maintain and inspect an engineering control when the person
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has submitted to the Department a complete remedial action permit application, including
evidence of the establishment of financial assurance. This is because the costs related to
those activities are reflected in financial assurance established as a remedial action permit
requirement. Prior to the issuance of a remedial action permit, the amount of the
remediation funding source must reflect all remediation costs, including costs related to
the engineering control. Once the permit is issued, and financial assurance established,
any remediation funding source associated with remaining areas of concern may be
reduced to reflect only those areas not addressed by the permit pursuant to N.J.A.C.

7:26C-5.11.

239. COMMENT: In many instances, the proposed use of an engineering control will
not be known at the time a remediation funding source is established. As such, it is

inappropriate to also include these costs in the RFS requirement. (11)

RESPONSE: The Department agrees that often a person responsible for conducting
remediation may not know whether an engineering control will be employed as part of
the chosen remedy at the time the remediation funding source is established. For this
reason, routine updates of estimated costs are critical, consistent with N.J.A.C. 7:26C-
5.11. The amount of the remediation funding source established must reflect the

estimated costs associated with the entire remediation. Until such time as a remedial
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action permit is issued and the associated financial assurance is established as a part of
the remedial action permit application, that amount must include costs related to

engineering controls when it becomes known that they will be part of the remedy.

240. COMMENT: N.J.A.C. 7:26C-5.3(b) allows the person responsible for conducting
the remediation to reduce the amount of the remediation funding source by the amount
equal to the cost to operate, maintain and inspect engineering controls only after the
person has submitted the remedial action permit application to the Department
demonstrating that the person has established the financial assurance for the engineering
control. Accordingly, the person must have in place simultaneously both the remediation
funding source and the financial assurance, covering the same engineering control costs.
This is an insupportable burden on the development community and should be modified
to allow for the remediation funding source mechanism to serve as the financial

assurance or otherwise be transferred to the financial assurance mechanism. (11, 26)

RESPONSE: The Department recognizes that there may be slight duplicative financial
assurance burdens on the regulated community in some instances, depending upon the
financial mechanisms that the permittee elects to use for the remediation funding source

and for the financial assurance. However, these burdens are relatively short-lived, and
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are offset by the benefit that there is always a mechanism in place to finance completion

of remediation.

Provided that the existing remediation funding source is not a self-guarantee, a party may
choose to use the existing remediation funding source to satisfy the financial assurance
requirements associated with their remedial action permit. If the person responsible for
conducting the remediation elects to use a financial assurance mechanism pursuant to the
remedial action permit that is different from the remediation funding source for the
balance of the remediation, then that person may reduce the amount of the remediation
funding source to reflect the amount of the cost to operate, maintain and inspect
engineering controls at the same time those costs are included in a financial assurance
mechanism submitted with the remedial action permit application. If a party chooses to
establish a separate financial instrument to meet the financial assurance requirements of
the remedial action permit, that mechanism must be established first, before the reduction
or elimination of the remediation funding source, in order to assure that there is always a

mechanism in place to guarantee completion of remediation.

241. COMMENT: Most engineering controls are designed to be left in place in
perpetuity making it impossible to calculate the financial assurance. The Department

guidance document Remedial Action Permit for Soils, version 0.0 (February 24, 2010),
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www.state.nj.us/dep/srp/euidance, states that the financial assurance calculation is based

on the yearly cost of maintaining the system, including the labor, power, sampling
parameters, and permit costs based on present value, and that the value is multiplied over
the duration that the engineering control will be in place up to 30 years. Notwithstanding
the guidance, it appears that the Department considers a default permit term of 99 years,
making it unclear as how to calculate the financial assurance amount. The rule should be

made consistent with the 30 years limit set forth in the guidance. (24, 26)

RESPONSE: The commenter is correct that engineering controls associated with
nonpermanent remedies are sometimes left in place in perpetuity, underlining the
importance of a stable and available funding source. While the Department has chosen
not to limit the number of years-worth of funding that must be available by including the
30 year standard in the rule, the Department has historically utilized, and will continue to
utilize, the industry standard of 30 years, as is reflected in the Department’s guidance
document, Remedial Action Permit for Soils, version 0.0 (February 24, 2010),

www.state.nj.us/dep/srp/euidance.

Although comments on guidance documents are outside the scope of this rulemaking, the
Department notes that it will modify the Department’s guidance document, Remedial

Action Permit for Soils, version 0.0 (February 24, 2010),
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www.state.nj.us/dep/srp/guidance to clarify that, although 30 years may be used in the

formula used to calculate the dollar figure for the amount of financial assurance, the full
amount of the financial assurance must be maintained for the life of the permit. The
person responsible for conducting remediation may calculate the net present value of the
cost to operate, maintain and inspect the engineering control by discounting future

amounts to the present.

242,  COMMENT: Pursuant to N.J.A.C. 7:26C-5.11(c)2, for sites under direct
oversight, what is the mechanism to challenge a demand by the Department to increase

the remediation funding source or financial assurance? (27)

RESPONSE: The requirements for sites under direct Department oversight are included
in the ARRCS rules at N.J.A.C. 7:26C-14. However, whether the site is the subject of
Department direct oversight or not, when the cost estimate reflects that estimated
remediation costs are higher than an established RFS, the person responsible for

conducting remediation must increase the RFS to reflect the cost of remediation.

The person responsible for conducting the remediation when a site is in direct oversight
may challenge a demand by the Department to increase the remediation funding source or

financial assurance when the Department takes an enforcement action in response to the
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failure by that person to increase the amount of the remediation funding source or

financial assurance.

243.  COMMENT: The Department has proposed to revise N.J.A.C. 7:26C-5.13(a) and
(e) to delete the requirement that the Department must provide a person responsible for
conducting the remediation 30 days advance notice of an alleged failure to perform a
remediation before the Department uses the person’s remediation funding source to
perform the remediation. This amendment will infringe on a person’s right to due
process. As drafted, N.J.A.C. 7:26C-5.13 does not afford a person responsible for
conducting the remediation any opportunity to either challenge the Department's
determination that a remediation is not being performed as required, or to correct any
deficiency alleged by the Department. Accordingly, the Department should not adopt the

proposed amendments to N.J.A.C 7:26C-5.13. (11)

244. COMMENT: AtN.J.A.C. 7:26C-5.13(a), the Department should clarify why it
removed the 30 day time period for a person responsible for conducting remediation to

fix a “failure to perform remediation.”

RESPONSE to COMMENTS 243 and 244: As the Department stated in the summary

where it described this amendment, the 30 day timeframe is being deleted to allow the

250



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

Department to immediately avail itself of any monies remaining in the remediation
funding source so that it may resume remediation activities at the site as soon as possible.
The reason that the Legislature required in the Brownfield Act at N.J.S.A. 58:10B-3 that
a remediation funding source be established is so that funds would be readily available to
the Department in the event that a person responsible for conducting the remediation
failed in its duty to remediate and the Department had to assume the remediation tasks.
The Brownfield Act at N.J.S.A. 58:10B-3g allows the Department to access these funds
so that it may perform the remediation in place of the person required to establish the

remediation funding source.

The Brownfield Act does not provide a mechanism by which the person responsible for
conducting the remediation may challenge the Department’s access to and use of these
funds. Accordingly, the rules did not and do not now provide a mechanism for
challenging the Department’s availing itself of these funds. Rather, before amendment,
the rule required the Department to notify the person responsible for conducting the
remediation 30 days prior to accessing funds so as to allow the person 30 days to perform

any obligation not performed.

However, the Department has determined that immediate accessibility to remediation

funding source monies ensures that the Department will be able to immediately assume
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the remediation tasks, such that no gap in remediation activities that would otherwise
potentially risk human health or the environment would occur. This is particularly
important where an immediate environmental concern condition has been identified and

the Department must step in to protect people and the environment.

245. COMMENT: AtN.J.A.C. 7:26C-5.13(d), the Department provides that, “A
person may petition the Department for authority to perform the remediation and to avail
itself of all or some of the monies in the remediation funding source or financial
assurance established by another person pursuant to this subchapter. The Department
may, in its discretion, disburse all or some of the monies to the petitioner.” Wholly
absent from this provision are: (a) any procedures or threshold requirements that a person
must follow and meet in order to make the proposed petition to the Department; (b) any
criteria or procedure pursuant to which the Department will review and make a
determination on any petitions pursuant to this provision, including notice to and an
opportunity for the responsible party to respond to any petition; and (c) an appropriate
procedure and opportunity for the responsible party to appeal and or challenge the
Department's disbursement of monies pursuant to this provision. As a result this

provision needs to be deleted. (11)
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RESPONSE: The Brownfield Act at N.J.S.A. 58:10B-3g authorizes the Department to
make disbursements from the remediation funding source to finance the cost of the
remediation when the Department must step in to perform the remediation. The
Department may do so after making a written determination that the person required to
establish the remediation funding source failed to perform the remediation as required or
failed to meet the mandatory remediation timeframes or expedited site specific
timeframes established by the Department. N.J.A.C. 7:26C-5.13(d) implements this
statutory provision, which provides that the Department has discretion to disburse some
or all of the monies to the petitioner. This aspect of the ARRCS rules is not new nor
does it affect many contaminated sites. Similar provisions were codified in the now-
repealed Department Oversight of the Remediation of Contaminated Sites rules at 7:26C-
7.12(d). Only a small subset of the persons responsible for conducting the remediation
have established a remediation funding source pursuant to N.J.S.A. 58:10B-3. Of this
group, yet a smaller number have failed to comply with their remediation obligations
entitling the Department to draw on a remediation funding source. In this small number
of cases, the Department has received only a handful of petitions seeking to use the
remediation funding source monies. The Department has approved these requests to
disburse funds only when the estimated cost to complete the remediation is less than the
amount in the remediation funding source. This ensures that the remediation will be

conducted using private funds before resort is made to the remediation funding source.
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The Department sees no need to establish a hearing right in the rules for a person who has
violated the obligation to remediate because in such circumstances the Legislature has
authorized the Department to complete the remediation by itself or by disbursing the

monies in the remediation funding source to a petitioner to do so.

ARRCS Subchapter 6 — Final Remediation Documents

246. COMMENT: The requirement at N.J.A.C. 7:26C-6.2(b)2ii to submit one
electronic copy of “all data, documents and information concerning remediation
including but not limited to ...information relative in any way to the site or AOC...and
any contractual documents specifically requested by the Department. . .” is both
subjective and overly burdensome. Because N.J.A.C. 7:26C-6.4(a)7 provides that a
response action outcome (RAO) may be invalidated if the RAO is not supported by
environmental data “as required by this chapter,” it leaves the door open for overturning
RAOs. The provision should be reworded to “data and information relative to the
determination of the RAO,” because an RAO should not be invalidated because of a
failure to submit raw field sampling data such as PID or water quality instrument

readings.
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Secondly, the sentence can be interpreted to mean that all analytical data for the entire
site are to be submitted, which would not be practical or possible in many cases. If the
request is for analytical data, the data that should be required to be submitted should only
be those data relevant to the AOC(s) for which the RAO is being issued and it should be
optional to submit other analytical data from around the site. Note that electronic copies

of data that pre-date the inception of HAZSITE may not be available.

This requirement also requires resubmission of documentation already submitted to the
Department. This section should be reworded such that, for existing cases, documents

already in the possession of the Department need not be resubmitted. (6)

RESPONSE: N.J.A.C. 7:26C-6.2(b)2ii implements SRRA at N.J.S.A. 58:10C-20, which
requires the LSRP to maintain and preserve all data, documents and information
concerning remediation activities at each contaminated site the licensed site remediation
professional has worked on, including but not limited to, technical records and
contractual documents, raw sampling and monitoring data, whether or not the data and
information, including technical records and contractual documents, were developed by
the LSRP or the LSRP's divisions, employees, agents, accountants, contractors, or

attorneys, that relate in any way to the contamination at the site.
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Implicit in this requirement is that the data to be submitted are relevant to the RAO. If
the RAO is for a specific AOC or AOCs, then the data submitted should be relevant to
that AOC or AOCs. Ifthe RAO is for the entire site, then data for the entire site are to be

submitted.

Submittal of raw sampling data, including both analytical results and raw field sampling
data such as PID or water quality instrument readings, has always been required in the

Technical Requirements and is essential to the Department’s data validation team.

SRRA at N.J.S.A. 58:10C-20 requires that electronic copies of the records shall be
submitted to the Department at the time the response action outcome is filed with the
Department. The purpose of this final submittal of all information at the time of the RAO
is to have all information in one electronic “location,” rather than in various historical
submittals that are not pieced together. “Electronic” submittal does not specifically mean
“HAZSITE data.” Rather, this means that all information is to be submitted in an

electronic format, such as a PDF of the data package.

247. COMMENT: The LSRP should be able to rely upon the documents previously
reviewed and approved by the Department in determining the appropriate course of

action that is protective of public health and safety and the environment. The topic of
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reliance has been discussed by the Department, the SRPL Board, the Licensed Site
Remediation Professional Association (LSRPA) and other stakeholders. All parties have
recognized this as a significant issue that merits continued careful deliberation in order to
determine the professional standard of care. The documents upon which an LSRP may
rely should include a remedial action workplan or similar remediation plan approved by
the Department, a no further action letter (NFA) issued by the Department or, as

permitted by the LSRP Code of Conduct, a response action outcome issued by an LSRP.

(6)

248. COMMENT: There will be instances where an LSRP will discover issues with a
no further action letter (NFA), such as where the site was not properly investigated or the
remedy that was implemented is no longer effective (such as a cap or some other type of
engineering control). The Department should require that an LSRP certify that the NFA

is still applicable at any site where that LSRP takes over the remediation. (33)

RESPONSE to COMMENTS 247 and 248: Nothing in SRRA, the Technical
Requirements, or ARRCS precludes an LSRP from relying on documents previously
reviewed and approved by the Department. If, in the professional judgment of the LSRP,
the historical documents are sufficient to document protection of public health and safety

and the environment, then the LSRP may choose to rely on those documents.
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The Department is unaware of any provision in the code of conduct listed in SRRA at
N.J.S.A. 58:10C-16 that allows for an LSRP’s categorical reliance on an RAO issued by

an LSRP.

249. COMMENT: AtN.J.A.C. 7:26C-6.2(a)1, the Department should clarify what it
means by “in the opinion of the LSRP.” Does it mean that the site has been remediated
pursuant to the professional judgment of the LSRP or does it mean that the site has been

remediated in compliance with the Technical Requirements? (27)

RESPONSE: N.J.A.C. 7:26C-6.2(a)1 states that the LSRP shall issue a RAO when, in
his or her opinion, the remediation has been conducted pursuant to N.J.A.C. 7:26C-
6.2(c), (f), and (g). These three subsections require that the remediation be conducted
pursuant to the hierarchy established in SRRA at N.J.S.A. 58:10C-14 and ARRCS
N.J.A.C. 7:26C-1.2(a). The hierarchy requires that the remediation be conducted
pursuant to the Technical Requirements. Accordingly, an LSRP shall only issue an RAO
when in his or her opinion the site has been remediated in compliance with ARRCS and

the Technical Requirements.
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250. COMMENT: N.J.A.C. 7:26C-6.2(b)2ii requires the LSRP to include a copy of
contractual documents with the RAO. This requirement goes beyond technical
documentation and impermissibly enters into the legal realm of contracting. What are the

limits to this requirement? (27)

251. COMMENT: The requirement at N.J.A.C. 7:26C-6.2(b)2ii to submit contractual
documentation, should be limited to an LSRP’s scope of work, project limitations, and/or
assumptions as these pertain to the remediation protectiveness of the remedy. The
Department should not be entitled to review contract terms and conditions, proprietary
financial negotiations or confidential information related to contract negotiations between
a person responsible for conducting the remediation and an LSRP. In all cases, it is only
the SRPL Board’s right, and not the Department’s, to obtain a copy of contractual
documents, and this right should be strictly limited to instances of potential disciplinary
review. Contractual documents should have no relationship to the protection of public
health, safety or the environment and their submission to the Department is unnecessary

and overly burdensome. (6)

252.  COMMENT: N.J.A.C. 7:26C-6.2(b)2ii has been revised to state that an LSRP is
required to submit "any contractual documents specifically requested by the Department"

in connection with the filing of an RAO. Contractual documents between a responsible
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party and its LSRP, or any other parties, have no bearing upon the effectiveness of a
remedy or the appropriateness/validity of an RAO. Moreover, these types of documents
often contain confidential and privileged information. Accordingly, there exists no basis
for the Department to request these types of documents, and this provision needs to be

deleted from the Rule Proposal. (11)

RESPONSE to COMMENTS 250 through 252: N.J.A.C. 7:26C-6.2(b)2ii partially
implements SRRA at N.J.S.A. 58:10C-20, which, among other things, requires an LSRP
to submit to the Department a copy of all documents and information that relate in any
way to the contamination at the site, at the time the LSRP files the response action
outcome with the Department. The Legislature, at N.J.S.A. 58:10C-20, decided that

these documents must include contractual documents.

N.J.A.C. 7:26C-15 addresses the commenter’s concerns about confidentiality by
establishing procedures for maintaining the confidentiality of information received by the

Department.

253. COMMENT: N.J.A.C. 7:26C-6.2(c)4 allows the use of EPA guidance, or other
relevant, applicable and appropriate methods and practices to be implemented if no

specific Department technical standards or technical guidance is “appropriate” or
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“necessary.” Does this mean professional judgment can be used to determine that
Department technical guidance is not relevant to a specific issue and an alternate can be

used? How does one decide what is appropriate and/or necessary? (27)

254. COMMENT: The rules improperly allow the LSRP to make the determination as
to when compliance with the ground water and surface water standards has been
achieved, but the LSRP is not required to use any empirical data to prove they are in

compliance. (36)

RESPONSE to COMMENTS 253 and 254: As described in the proposal summary,
N.J.A.C. 7:26C-6.2(c) is being deleted from the ARRCS rules because the requirement to
follow the Department’s guidance and to document deviations therefrom is codified at
N.J.A.C. 7:26C-1.2(a). The LSRP must issue an RAO based upon the hierarchy of
statutes, rules, and technical guidance, reflected at N.J.A.C. 7:26C-1.2(a), which are in
effect at the time of the RAO. The LSRP is expected to use his or her professional
judgment to determine whether a particular technical guidance is available and
appropriate to a specific situation and what alternate approach can be used. All reports
must be accompanied by all data collected, including all data that support the conclusion
that the site has been remediated to the ground water and surface water standards, as

applicable. Unsupported conclusions are not acceptable.
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255. COMMENT: N.J.A.C. 7:26C-6.2(g), which provides that the RAO may only be
issued after a determination has been made that the remediation has been completed
pursuant to the Technical Requirements, contradicts the requirement to issue an RAO
only after the LSRP uses professional judgment to determine that the remediation is

complete. How do variances and professional judgment apply? (27)

RESPONSE: The Department disagrees that there is any contradiction in the rules
governing when an LSRP is to issue an RAO. N.J.A.C. 7:26C-6.2(a) requires an LSRP
to issue a response action outcome when, in the opinion of the LSRP, as required in
N.J.A.C. 7:26C-6.2(c), the site or area of concern has been remediated pursuant to the
hierarchy in N.J.A.C. 7:26C-1.2(a), as required in N.J.A.C. 7:26C-6.2(f), the
contaminants at the site or area of concern meet all of applicable remediation standards,
and as required in N.J.A.C. 7:26C-6.2(g), the remediation has been completed pursuant to
N.J.A.C. 7:26C-1.2(c), so that all contaminated soil has been remediated and all

contaminated groundwater has been remediated.

Variances from technical requirements in N.J.A.C. 7:26E-1 through 5 are governed by

the Technical Requirements for Site Remediation, N.J.A.C. 7:26E. See N.J.A.C. 7:26E-
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1.7. The ARRCS rules do not provide for variances. Many decisions by LSRPS will
call for the exercise of professional judgment. However, exercises of professional
judgment by LSRPS should not be confused with the obligation of the persons
responsible for conducting the remediation to comply with the ARRCS rules and the

Technical Requirements.

256. COMMENT: N.J.A.C. 7:26C-6.2(f) requires that if an LSRP issues an RAO
based upon a preliminary assessment or a site investigation, the LSRP must certify that
the contaminants at the site or area of concern meet all applicable standards. This
requirement is inappropriate, as it will require an LSRP to either gather data at all AOCs,
regardless of whether there is any evidence of a release, or certify that contamination is
not present without any analytical data to support that determination. This requirement is
illogical and contrary to requirements of a preliminary assessment and site investigation
that have been applied to contaminated sites in New Jersey. Accordingly, this provision
should be revised to make the certification required by this provision consistent with the
certifications provided for in the Technical Requirements, namely, that an area of concern

is not subject to additional investigation if it is not suspected to contain contamination.

(11)
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RESPONSE: N.J.A.C. 7:26C-6.2(f) requires that if an LSRP issues an RAO based upon
a preliminary assessment or a site investigation, the LSRP must certify that the
contaminants at the site or area of concern meet all applicable standards. The LSRP will
be in a position to issue an RAO at the completion of a preliminary assessment or a site
investigation when the LSRP concludes that the data collected during each of these two
remediation phases do not contravene any applicable remediation standard. This
determination may be made, for example, because no contamination is present above any
standard or because the site is already governed by an institutional or engineering control
that addresses any contamination present such that the standards are not applicable. If the
LSRP has any doubts to this certification, then that LSRP should analyze all samples
necessary to document that conditions at the site are protective of public health and safety

and the environment.

257. COMMENT: N.J.S.A. 58:10C-22 allows the Department to invalidate a response
action outcome (RAO) only if the RAO is not protective of public health, safety, or the
environment or where the remediation was not implemented using a required
presumptive remedy. N.J.A.C. 7:26C-6.4 as amended improperly expands the set of
circumstances under which the Department may use its power to invalidate an RAO, and
it improperly defines the phrase “not protective of the public health and safety and the

environment” to be the equivalent of any one of those circumstances. This amendment
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would then permit the Department to invalidate an RAO for a violation of requirements,
even where the violation would not make the remedial action less protective, including
many minor, ministerial and non-substantive requirements such as submitting the wrong
number of electronic copies of documents to the Department. The rule should be

modified to reflect the narrow statutory authority set forth in the statute. (26)

258. COMMENT: SRRA does not authorize the Department to invalidate an RAO for
non-material reasons or because the Department may have conducted the remediation
differently, thereby offering a higher degree of finality and predictability to the
remediation process. However, in the rules as amended, the Department appears to be
moving away from both the limited circumstances permitted under SRRA to invalidate an
RAO and from acknowledging the professional opinion of the LSRP back to the

traditional Department oversight model. (26)

259. COMMENT: The list of conditions at N.J.A.C. 7:26C-6.4(a) significantly revises
the threshold that the Department can use to invalidate an RAO, undermining the ability
of the LSRP to apply professional judgment in the remediation of a site. The
amendments include factors that can be considered in assessing whether a remedial action
is protective, but it cannot be presumed that any remedial action that meets these

conditions will be “not protective.” Moreover, some of the listed conditions are so vague
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as to be open to broad discretionary interpretation by the Department, further

undermining the role of the LSRP as contemplated by SRRA. (6)

260. COMMENT: Each of the scenarios in N.J.A.C. 7:26C-6.4(a) is problematic. For
example, N.J.A.C. 7:26C-6.4(a)9 would allow the Department to invalidate, modify or
rescind an RAO for mistakes or errors in the final remediation document that may result
in detrimental reliance on the final remediation document by a third party. Neither the
Department nor an LSRP would be in a position to predict when detrimental reliance may
occur. The unintended consequences of this vague wording could severely limit the use
of professional judgment by LSRPs and imperil final determinations made by them,
particularly in light of the fact that under the rule, as drafted, an RAO can be easily
invalidated and there is perhaps no more likely scenario for detrimental reliance than an

RAO being overturned.

Likewise, N.J.A.C. 7:26C-6.4(a)7 would allow the Department to invalidate an RAO for
the absence of any item of data, whether or not the omission is material. The Department
would be able to invalidate the RAO under N.J.A.C. 7:26C-6.4(a)8, even where the
cleanup is broader than the RAO. The rule should be modified to be consistent with the

limited authority provided to the Department under the Act. (6, 26)

266



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

261. COMMENT: N.J.A.C. 7:26C-6.4(a) and (c), when read together, require the
Department to invalidate a response action outcome (RAQO) whenever any of the criteria
set forth in N.J.A.C. 7:26C-6.4(a) are present. This construct forces the Department to
presume that the statutory prerequisite to the invalidation of a RAO, namely that the
remedy is not protective of public health, safety or the environment, is present whenever
any of the criteria set forth in 7:26C-6.4(a) are found to be present by the Department.
This is simply not the case, particularly when it comes to the new criteria that the

Department added to support a non-protectiveness finding under N.J.A.C. 7:26C-6.4(a).

For example, whether the scope of the RAO and the actual remedy are consistent does
not necessarily implicate the protectiveness of the remedy. The same is true with respect
to the adequacy of the supporting environmental data in the RAO and the potential for
detrimental reliance by a third party on an RAO containing mistakes or errors. Further,
the addition of an invalidation criterion based on a finding that the remediation was not
conducted in accordance with N.J.A.C. 7:26C-6.2(c), (f) or (g) opens the RAO to being
invalidated based on a finding that the LSRP did not comply with any applicable statute,
regulation or guidance, regardless of whether that particular statutory, regulatory or
guidance deficiency results in a non-protective remedy. The Legislature stipulated that
the basis for revocation was the overall protectiveness of the remedy, not whether every

31
1

had been dotted and every “t” had been crossed in implementing the remediation.
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In view of the above, these provisions should be modified to provide that the criteria set
forth under N.J.A.C. 7:26C-6.4(a) “may” be used by the Department in making a
determination as to whether the remedy is protective - they cannot presumptively define
what is not protective because there are many circumstances under which these criteria

may be present and the remedy may still be protective.

In addition, the criterion requiring invalidation in the event that a presumptive remedy
was not implemented as required, which is a statutory requirement under N.J.S.A.
58:10C-22, should be moved from N.J.A.C. 7:26C-6.4(a) to N.J.A.C. 7:26C-6.4(c)2 as
this is a separate statutory criterion for invalidation and not necessarily subsidiary to a

general non-protectiveness finding. (18)

262. COMMENT: Certain rule provisions in the Rule Proposal clearly demonstrate
that an RAO will not be equivalent to a no further action letter, including the new
requirement that an LSRP must rescind his or her RAO in certain circumstances.
Moreover, the Department has delineated 12 events or occurrences that would, by
definition, render a remedial action “not protective of the public health and safety and the
environment,” and many of these events and occurrences are administrative in nature,

vague and ambiguous, and may have no impact on the protectiveness of the remedy.
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These new provisions directly contradict the provisions of SRRA, and thus must be
deleted. N.J.S.A. 58:10C-22 provides that “the department shall invalidate a response
action outcome issued by a licensed site remediation professional . . ." (emphasis added).
Accordingly, it is the Department, and not an LSRP, who must determine if an RAO
should be invalidated. Similarly, an RAO shall only be invalidated “if the department
determines that the remedial action is not protective of public health, safety or the
environment or if a presumptive remedy was not implemented . . . .” Thus, it is this
finding, and not the 12 criteria in the rule proposal, that must be established before an

RAO can be invalidated. (3)

263. COMMENT: SRRA requires that the Department invalidate an RAO if and when
it is not protective. See N.J.S.A. 58:10C-22. However, the proposed rule would require
the LSRP to “rescind” his or her RAO, without any determination by the Department.
N.J.S.A. 58:10C-22 was the subject of much debate and discussion during the drafting of
the SRRA. An essential compromise was struck that balanced the roles of the LSRP and
the Department. LSRPs would issue RAOs when a remediation was determined to be
complete and the Department would invalidate RAOs only when it “determines that the
remedial action was no longer protective.” The Department’s proposed approach upsets

this statutory balance. (6)
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264. COMMENT: In order for the new SRP paradigm to succeed, RAOs must only be
invalidated in the rarest of circumstances. These new provisions, however, open the door
to the rescission or invalidation of an RAO becoming common place. These provisions
nullify the ability of a responsible party, or a third party, to rely upon an RAO as a valid
determination that a site has been appropriately investigated and/or remediated. As a
result, these inappropriate provisions do not comport with the language and intent of

SRRA and must be deleted from the Rule Proposal. (3)

265. COMMENT: The new rules significantly lower the bar and standards for
invalidation of response action outcomes (RAOs) and, as a result, jeopardize the
effectiveness of the LSRP program to clean up contaminated sites. Proposed N.J.A.C.
7:26C-6.4 eliminates any requirement that the Department review a specific RAO and
determine that it is not protective of public health and safety and the environment before
the RAO is invalidated. The proposal replaces the analysis required by SRRA with a
regulation that would deem a site cleanup not protective under a dozen circumstances and
then compel an LSRP to invalidate his or her own RAO. This possibility of invalidating
an RAO has no time limit. The proposed rule has the potential to seriously undermine
the finality and reliability of RAOs in the business marketplace and, thus, to reduce the

effectiveness of the LSRP program to return contaminated sites to more productive use.
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The Department should not adopt the proposed rule but, rather, should retain the

responsibility to invalidate RAOs pursuant to SRRA. (12)

266. COMMENT: Establishing a requirement at N.J.A.C. 7:26C-6.4(b) that an LSRP
must rescind an RAO undermines the ability to rely on final remediation documents, and

will create concern for subsequent purchasers and lending institutions. (6)

RESPONSE to COMMENTS 257 through 266: The purpose in setting forth with
specificity at N.J.A.C. 7:26C-6.4 circumstances in which a remedial action is not
protective of the public health and safety and the environment is to provide transparency
in the Department’s decision-making on the issue of whether the remedial action is
protective of public health and safety and the environment, as well as to provide
predictability to the regulated community as to how the Department will evaluate an
RAO or how it expects the LSRP to invalidate an RAO under the various circumstances
described in this section. In addition, one of the ways in which the Department has
sought to ensure that an RAO is equivalent to a no further action letter is to ensure that
the same level of scrutiny and the same standards apply to an LSRP’s issuance of an
RAO as to the Department’s no further action letter. It is in this section that the
Department has sought to articulate for both the regulated community and LSRPS alike,

the scrutiny and standards that the Department has historically applied when evaluating

271



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

its own no further action letters. The Legislature’s placement on the Department of the
ultimate responsibility to ensure that all remedial actions at contaminated sites are
protective of public health and safety and the environment demand that the Department

now apply this same scrutiny and standards to RAOs issue by LSRPs.

The phrase “protective of public health and safety and the environment” is broad. The
Department drafted the standards in this section keeping mind the direction from the
Appellate Court that “due process requires that ‘administrators must do what they can to
structure and confine their discretionary powers through safeguards, standards, principles

and rules.”” East Cape May Associates v. DEP, 343 N.J. Super. 110, 131 (2001)

(references omitted). The Court also stated that, “Regulations are also necessary to
prescribe legal standards that are not otherwise expressly provided for by the enabling
statute.” Ibid. Finally, the Court left “it to the agency to frame the appropriate
regulations, applying its expertise . . . , and employing its own staff, resources and

experience.” 1d. at 132.

Accordingly, the Department has identified several specific circumstances in which the
remedial action may be unprotective of public health and safety and the environment. The
Department has promulgated these standards, as directed by the Appellate Division, and

to provide the transparency and predictability previously referenced. None of these
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requirements preclude an LSRP from using his or her professional judgment to determine

that a remediation is complete.

N.J.A.C. 7:26C-6.4 does not eliminate the requirement that the Department review a
specific RAO and determine that it is not protective of public health and safety and the
environment before the RAO is invalidated. The Department will not limit its review to
the RAO itself, but to all relevant circumstances surrounding the RAO. This scope of
this review is supported by the statutory requirement for the LSRP to submit to the
Department, at the same time he or she files the RAO, a copy of all records concerning

remediation of the contaminated site. See, N.J.S.A. 58:10C-20.

The rules do not provide that the Department will invalidate an RAO because the wrong
number of electronic copies of documents was submitted to the Department, or because
other minor, ministerial and non-substantive requirements were violated, or merely
because the Department might have conducted the remediation differently. Rather, the
Department has determined that each of the circumstances in which the Department will
invalidate an RAO are reasonably related to the statutory requirement that the remedial
action must be protective of public health and safety and the environment. However,

where the LSRP discovers that the RAO was not prepared in accordance with the
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ARRCS rues because it contains administrative errors, the LSRP is required to withdraw

the RAO, amend it to ameliorate the administrative errors, and issue the amended RAO.

New N.J.A.C. 7:26C-6.4(a)6 provides that the Department may invalidate an RAO when
the remediation was not conducted in accordance with the remediation standards. A

remedial action that does not meet the remediation standards would not be protective.

New N.J.A.C. 7:26C-6.4(a)7 provides that the Department may invalidate an RAO when
the conclusions in the final remediation document are not supported by environmental
data as required by this chapter. An example of this circumstance would be when the
environmental data indicate that delineation pursuant to the Technical Requirements has
not been completed, but the RAO states that contamination is fully delineated; any final
remedy based on this conclusion would not be protective, as contamination likely extends
beyond the area subject to the remedial action. Another example would be as above,
where environmental data indicate soil contamination remains at concentrations that
create cancer risks greater than the one-in-one million standard, and a deed notice is not
filed or a classification exception area is not established; the conclusions in the final
remediation document are not supported by environmental data and therefore the remedy

is not considered protective.
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New N.J.A.C. 7:26C-6.4(a)8 provides that the Department may invalidate an RAO when
the scope of the final remediation document is not consistent with the scope of the actual
remediation. An example of this circumstance would be when the final remediation
document is for the entire site, yet the remediation only encompassed a portion of the site
or some but not all impacted media; the final remediation document is not consistent with
the scope of the actual remediation, and therefore the remedy is not considered

protective.

New N.J.A.C. 7:26C-6.4(a)9 provides that the Department may invalidate an RAO when
mistakes or errors in the final remediation document may result in detrimental reliance on
the final remediation document by a third party. It is incumbent upon an LSRP to issue a
correct and proper RAO that can be used by, for example, other LSRPs who may be
conducting work at the same site sometime in the future and by subsequent owners who
want to know that the remedial action is protective before purchasing the site. An RAO
that contains errors will be invalidated so that the errors may be corrected and the RAO

reissued.

New N.J.A.C. 7:26C-6.4(a)10 provides that the Department may invalidate an RAO
when the remediation was not conducted pursuant to N.J.A.C. 7:26C-6.2(c¢), (f), or (g), as

applicable. N.J.A.C. 7:26C-6.2(c), (f), and (g) set forth the requirements for properly
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conducting a remediation. N.J.A.C. 7:26C-6.2(c) requires that the site or area of concern
has been remediated pursuant to the hierarchy in N.J.A.C. 7:26C-1.2(a); N.J.A.C. 7:26C-
6.2(f) requires that the contaminants at the site or area of concern meet all of applicable
remediation standards; and N.J.A.C. 7:26C-6.2(g) requires that all contaminated soil has
been remediated and all groundwater has been remediated. If these provisions are not

followed, the remedy cannot be considered protective.

New N.J.A.C. 7:26C-6.4(a)11 provides that the Department may invalidate an RAO
when a presumptive remedy or alternative presumptive remedy was not implemented

when required. This requirement is expressly mandated by SRRA at N.J.S.A. 58:10C-22.

267. COMMENT: N.J.A.C. 7:26C-6.4(a) provides that the Department may rescind an
RAO if the RAO is not “protective of public health or the environment.” New N.J.A.C.
7:26C-6.4(a)9 states that one of the grounds for rescission is because “mistakes or errors
in the RAO may result in detrimental reliance by a third party.” This new ground
replaced the former “no longer protective” criteria. The Department appears to be
distancing itself from reviewing sites over time, and instead, lists items that would trigger

an audit or project review. (27)
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268. COMMENT: The proposed rule identifies a dozen generic circumstances in
which an RAO must be invalidated. The twelve circumstances do not on their face
demonstrate a remedial action is not protective, nor do they necessitate any such
determination. Indeed, by proposing to adopt a general rule, not only has the Department
abdicated its role as the auditor of the RAO, but it also would eliminate any need to make
a specific determination that “the remedial action is no longer protective.” This will

seriously undercut the finality and reliability of RAOs. (6, 11)

RESPONSE to COMMENTS 267 and 268: SRRA requires the Department to invalidate
an RAO when it is not protective of public health and safety and the environment. The
Department takes this responsibility very seriously, and is not “distancing” itself or
abdicating its role, as opined by the commenters. Rather, by listing circumstances that
the Department believes cause a remediation to not be protective of public health and
safety and the environment, the Department is putting persons responsible for conducting
the remediation on notice of how seriously the Department is taking this statutory

mandate.

269. COMMENT: An RAO should not be invalidated pursuant to N.J.A.C. 7:26C-
6.4(a)5, for a failure to comply with a remedial action permit, because this failure may

not render the remedy not protective. (6)
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RESPONSE: The Department agrees with the commenter that if the remedy remains
protective, the RAO should not be invalidated. However, if the permittee fails to
perform, for example, permit mandated monitoring, it would not be possible to ascertain
whether the remedy remains protective. Accordingly, both the LSRP and the Department
may invalidate an RAO for failure to comply with a remedial action permit, and further
remedial actions as either the LSRP or the Department deems necessary or appropriate to

ensure the protectiveness of the remedy should be implemented.

270. COMMENT: An RAO should not be invalidated pursuant to N.J.A.C. 7:26C-
6.4(a)2, when a standard has decreased by an order of magnitude, because a remedy can
still be protective of a site even if the standard decreases and the remaining
concentrations are an order of magnitude greater than the revised standard, such as in the
situation where the remedy involves an engineering control such as a cap. The RAO

should only be invalidated if the remedy is no longer protective. (6)

RESPONSE: Under N.J.A.C .7:26C-6.4(a)2, the Department retains its discretion to
invalidate a final remediation document where the Department amends a remediation
standard by an order of magnitude and the person responsible for conducting the

remediation fails to conduct further remediation. The Department will only invalidate the
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final remediation document when it determines that the remedial action is no longer

protective, a fact-sensitive issue.

271.  COMMENT: N.J.A.C. 7:26C-6.4(b) requires that a LSRP must rescind his or her
RAO when he or she makes certain specified determinations that the remedy is not
protective or renders the property unusable for future redevelopment or recreational use.
There is no statutory authority for the LSRP to make these determinations and they

should not be required to do so for the reasons discussed below.

SRRA identifies only the Department as having the authority to invalidate a RAO.
N.J.S.A. 58:10C-22. By granting the LSRP the authority to “rescind” a RAO based on
the identical findings that the Department would have to make to “invalidate” an RAO,
the Department has proposed a regulation that is inconsistent with what the Legislature
intended by only granting the Department this invalidation authority. The semantic

distinction between “invalidate” and “rescind” is a distinction without a difference.

The Legislature recognized that the person conducting the remediation was entitled to
rely upon the finality of the RAO once issued, just as it does now with a Department-
issued no further action letter, subject only to its invalidation by the Department in those

extreme circumstances where the Department determines that the remedy is not
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protective of public health and safety and the environment pursuant to N.J.S.A. 58:10C-
22. Moreover, by requiring that the LSRP must rescind an RAO upon finding it is not
protective (the regulation provides that the LSRP “shall rescind his or her response action
outcome when he or she determines that . ..”), the Department would require LSRPs to
constantly re-evaluate all of the work that they had done to issue the RAO in the first
place, an unfair burden to place on the LSRP which undermines the finality and certainty

afforded to the RAO by the statute.

Nor is there any authority for the Department to require that LSRPs withdraw and reissue
RAOs if the LSRP determines that the RAO was not prepared in accordance with the
ARRCS rules. Again, the Legislature saw fit to only grant the Department the authority
to invalidate an RAO, which would include the subsidiary and lesser authority to require
that it be withdrawn and reissued. The basis for invalidating a RAO under the SRRA is
that it is not protective of public health and safety and the environment, not for errors in

its preparation. (18)

272. COMMENT: N.J.A.C. 7:26C-6.4(b) obligates the LSRP to rescind its own RAO.

It is of critical importance that the invalidation of an RAO be permitted only in the

narrowest of circumstances and only by the Department as mandated by the Act. The Act
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does not authorize an LSRP to rescind an RAO and this rule should therefore be deleted.

(6, 26)

RESPONSE to COMMENTS 271 and 272: SRRA at N.J.S.A. 58:10C-16a provides, “A
licensed site remediation professional’s highest priority in the performance of
professional services shall be the protection of public health and safety and the
environment.” This provision mirrors N.J.S.A. 58:10C-22, which gives the Department
the authority to invalidate an RAO if the RAO is not protective of public health and
safety and the environment. Accordingly, if an LSRP becomes aware that the RAO he or
she issued is no longer protective of public health and safety and the environment, it is
incumbent upon that LSRP to rescind the RAO. N.J.A.C. 7:26C-6.4(b) is within the
Department’s broad authority pursuant to N.J.S.A. 58:10C-29 to promulgate rules
establishing the responsibilities of persons responsible for conducting a remediation and

LSRPs in the remediation of contaminated sites.

273. COMMENT: N.J.A.C. 7:26C-6.4(b)2 requires the LSRP to withdraw the RAO
and reissue a corrected or revised RAO based on errors, omissions or determination by
the Department that the RAO is noncompliant. The rules should set forth the protocol

that the LSRP should use to review an RAQO, including but not limited to triggers,

reasons, and third party review. (27)
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RESPONSE: The Department declines to amend the rule as requested because the
reasons for revising an RAO are too numerous and site specific as a practical matter to be
included in the rules. SRRA requires the LSRP to use best professional judgment, and

the Department is relying on the LSRP to do just that.

274. COMMENT: The rules should include a process for challenging the invalidation

of an RAO. (29)

RESPONSE: SRRA contains no provision granting a right to a hearing on the issue of
the invalidation of an RAO. The person responsible for conducting the remediation will
have an opportunity for a hearing when required by statute or the Federal or State

constitution.

275. COMMENT: Since the LSRP gives himself an RAO, there is really no
mechanism through which the Department can determine what is happening on the site
until it is too late. Having general audits will not provide enough oversight. The LSRP
should be required to have insurance or to establish an escrow account to protect the

site’s future owner if more contamination is later found. Under these rules, innocent
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landowners and taxpayers will be paying to clean up more sites, instead of the original

polluter. (36)

RESPONSE: The remedial action outcome is issued by the LSRP to person responsible
for conducting the remediation with a copy to the Department. LSRP does not give it to

“himself,” as posited by the commenter.

If additional contamination is found in the future, and if the new owner is not liable for
the contamination, then the Department may order the person responsible for conducting
the remediation, not the current owner, to perform all additional remediation necessary at
the site to ensure that the remediation is protective of public health and safety and the

environment.

Additionally, it is important to understand the different roles of the Department and the
SRPL Board. The Department inspects and reviews documents prepared by LSRPs on
behalf of persons responsible for conducting the remediation. The Department’s
enforcement authority is directed to persons responsible for conducting the remediation.
The SRPL Board is charged with conducting audits of LSRPs (see N.J.S.A. 58:10C-24)
and enforcing the LSRP’s obligations under applicable provisions of SRRA, such as, for

example, the code of professional conduct governing LSRP set forth in N.J.S.A. 58:10C-
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16. See N.J.S.A. 58:10C-17. The Department may recommend to the SRPL Board
investigation of an LSRP to consider the suspension or revocation of an LSRP’s license
or other enforcement action by the Board against an LSRP based upon the results of a
Department review of LSRP documents pursuant to N.J.S.A. 58:10C-21 or an audit
performed by the Department pursuant to N.J.S.A. 58:10C-24 or -25. Whether or not an
LSRP should maintain insurance as suggested by the commenter is a topic for the Board,

and not the LSRP.

For a remedial action that includes an engineering control, the person responsible for
conducting the remediation is required to post financial assurance in an amount that is
sufficient to ensure that the engineering control can be maintained in perpetuity. The
reason for this requirement is to ensure that neither future property owners nor taxpayers

are saddled with the cost of maintaining the engineering control.

276. COMMENT: The rules inappropriately remove the Department from any role in
determining the validity of LSRP certifications, and in revoking false certifications,
instead relying on LSRP’s to revoke their own false certifications. It is implausible and

naive to expect the LSRP to do so. (42)
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RESPONSE: The Department interprets this comment as a comment on N.J.A.C. 7:26C-

6.4(b), which governs when an LSRP must invalidate a response action outcome.

The rule does not remove the Department from its role in reviewing and determining the
validity of an RAO or of the validity of the LSRP’s certification. On the contrary, this
rule provision adds an additional layer of protection in that, while the Department will
review RAOs and invalidate RAOs for a remedial action that is not protective, the LSRP
who issued the RAO is also required to review and rescind his or her RAO if he or she
determines that the remedial action is not protective, or that its implementation by the
person responsible for conducting the remediation will render the property unusable

future redevelopment or recreational use.

277. COMMENT: When an LSRP certifies a site as clean through a remedial action
outcome (RAQO), it’s over. This amounts to an abdication of the Department’s
responsibility under SRRA to review the RAO and make a final determination as to
whether a site is fully cleaned up. Additionally, this would undermine the finality of the

RAO and would erode confidence in the RAO. (42)

RESPONSE: The Legislature specifically provides in SRRA at N.J.S.A. 58:10C-14d that
the LSRP must issue a response action outcome to the person responsible for conducting

the remediation upon completion of the remediation, when, in the opinion of the LSRP,
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the site has been remediated so that it is in compliance with all applicable statutes, rules
and regulations. Accordingly, authority for the LSRP to issue an RAO rests with the

Legislature and the Legislature, through SRRA, has given that authority to the LSRP.

However, SRRA at N.J.S.A. 58:10C-21 requires the Department to inspect all documents
and information submitted by an LSRP upon receipt, including RAOs, and further
enumerates those circumstances under which the Department may undertake a more in
depth review and those circumstances under which it must conduct that review or review

the performance of the remediation.

Moreover, N.J.S.A. 58:10C-25 provides that the Department may audit all RAOs for
three years following their filing with the Department and, in cases where undiscovered
contamination is found at sites for which RAOs were filed or where the SRPL Board is
investigating an LSRP or its license has been suspended or revoked, N.J.S.A. 58:10C-25
provides that the Department may continue thereafter to audit the RAOs. The
Department views these provisions, as well as N.J.S.A. 58:10C-22 authorizing the
Department to invalidate RAOs in the circumstances set forth therein, as providing the

safeguards about which the commenter is concerned.
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278. COMMENT: Particularly at the outset of the program, the finality and reliability
of an RAO must be unquestioned and supported, not undermined. Indeed, the
Department has indicated through public announcements and presentations that, as with
an NFA, “invalidation of an RAO should be a rare and unusual circumstance.” However,
if the Department’s proposed rule is adopted, it will be far too easy to question the

finality and reliability of an RAO, and RAOs will be invalidated far too often. (6)

RESPONSE: The Department disagrees with the contention that “the finality and
reliability of an RAO must be unquestioned and supported, not undermined.” It is the
Department’s responsibility to inspect and review all documents submitted. This is not to
say that the Department will purposely be looking for reasons to invalidate or otherwise
undermine an RAO. In fact, the affirmative purpose of Department review is to confirm
that information provided supports the LSRP’s finding that the remedial action is
protective of public health and safety and the environment. However, the Department
will not blindly accept every RAO that is filed. That said, in the first two years of the
LSRP program, over 1,000 RAOs have been issued, and none have been invalidated by

the Department.

The Department’s authority to review and invalidate an RAO is not open ended. Rather,

SRRA at N.J.S.A. 58:10C-25 provides that the Department may not review a response
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action outcome more than three years after the date the LSRP filed the RAO with the
Department, unless undiscovered contamination is found on a site for which an RAO has
been filed, the Board conducts an investigation of the LSRP, or the LSRP who issued the

RAO has had his or her license suspended or revoked by the Board.

279. COMMENT: Consider how easy it will be to raise questions about a remedial
action in view of the list of items at proposed section N.J.A.C. 7:26C-6.4(b). The new
provision is likely to be used by adversaries and unfairly places an LSRP and the person
responsible for conducting remediation of a contaminated site in the position of having to
continually defend an RAO. This could be accomplished through a well-timed complaint
to the licensing board against the LSRP or questions raised by project objectors or
adversaries to transactions or litigation. These complaints and questions will create
significant difficulties for LSRPs and their clients if the Department adopts its approach

to invalidating RAOs. (6)

RESPONSE: N.J.A.C. 7:26C-6.4(b) implements the legislative policies in two statutes.
Pursuant to N.J.S.A. 58:10B-12, the Department may disapprove the selection of a
remedial action which will render the property unusable for future redevelopment or for
recreational use. N.J.S.A. 58:10c-22 provides that the Department shall invalidate a

response action outcome if a presumptive remedy was not implemented as required by
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N.J.S.A. 58:10B-12 unless the Department determines that the remedial action is equally
protective. Thus, the commenter’s concern might more appropriately be addressed to the

Legislature than to the Department’s rulemaking in this proceeding.

That said, since the inception of the LSRP program in November 2009, the Department
has not invalidated a single RAO. In fact, several have been withdrawn by the LSRP
who issued the RAO, after the LSRP determined that one or more of the factors listed at
N.J.A.C. 7:26C-6.4(b) were applicable. Additionally, to date, the SRPL Board has not

received any complaints regarding the protectiveness of an RAO.

280. COMMENT: The rule that would require an LSRP to invalidate his or her RAO
has no time limitation. Thus, at any point in the future, an LSRP could be compelled to
invalidate his or her RAO. This is untenable and unfair for LSRPs who may retire or
cease practicing in the State and to their former clients. These problems are avoided if the

Department serves as the party responsible to invalidate an RAO that is not protective.

(6)

RESPONSE: It is not the intent of the Department for LSRPs to constantly re-evaluate
RAOs they have issued to determine whether the remedy is still protective. This applies

especially to LSRPs who have retired or are no longer practicing in the State. However,
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if at some time in the future the LSRP becomes aware of information that indicates that a
remedy is no longer protective and the RAO should therefore be rescinded, it is that
person’s responsibility to do so pursuant to N.J.A.C. 7:26C-6.4(b). See N.J.S.A. 58:10C-
16a, which states, “A licensed site remediation professional's highest priority in the
performance of professional services shall be the protection of public health and safety

and the environment.”

In situations where the LSRP is retired or no longer practicing and the Department
becomes aware of the need to invalidate an RAO, the Department will do so pursuant to

N.J.A.C. 7:26C-6.4(c).

281. COMMENT: The LSRP cannot be responsible for monitoring the protectiveness
of a response action outcome in perpetuity. N.J.A.C. 7:26C-6.4(b)1 does not account for
a person responsible for conducting the remediation dismissing an LSRP or if the LSRP
is no longer contracted for the oversight and maintenance of the remedy, which is
managed pursuant to a remedial action permit. The rules governing remedial action
permits should be clear that it is the person responsible for conducting the remediation
who is ultimately responsible for maintaining compliance with the conditions of the

permit, and not the individual LSRP. (6)
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RESPONSE: The Department agrees that it is the responsibility of the person
responsible for conducting the remediation and the statutory permittees, rather than the
LSRP, to maintain compliance with the conditions of the permit and ensure the
protectiveness of the remedy, and the rules so provide. However, if the LSRP becomes
aware that a remedy is no longer protective of public health and safety and the
environment, it is incumbent upon that LSRP, through the code of conduct set forth in

SRRA at N.J.S.A. 58:10C-16a and pursuant to N.J.A.C. 7:6.4(b), to rescind the RAO.

282. COMMENT: N.J.A.C. 7:26C-6.4(b)2 requires that the LSRP rescind a response
action outcome if the remedial action will render the property unusable; this requirement
and the requirement established in the Technical Requirements that the LSRP shall not
submit a remedial action workplan that contains a remedy that renders the property

unusable should be eliminated.

The Department has not issued guidance through the stakeholder process, to clarify this
requirement. There may be extreme circumstances where an interim remedy that renders
a portion of a property as unusable may be the most appropriate remedy and be consistent
with other legislative and regulatory mandates, such as the creation of a self
implementing low occupancy area because of the remaining polychlorinated biphenyls

under Toxic Substances Control Act regulations (see 40 CFR 761.61(a)4) and guidance
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(see USEPA, Polychlorinated Biphenyl (PCB) Site Revitalization Guidance Under the
Toxic Substances Control Act (TSCA), November 2005, and NJDEP, Coordination of
NJDEP and USEPA PCB Remediation Policies, March 14, 2011,

www.nj.gov/dep/srp/guidance/pcbremediation/). While the commenter supports the

long-term goals of not rendering a property unusable within the context of the municipal
planning approval process, the protectiveness of such a remedy is not questioned, and the
response action outcome should not be rescinded. Whether the site is unusable does not
relate to whether a remedy is protective. SRRA allows the Department to disapprove a
remedial action that renders a site unusable, but the new rules unreasonably extend this

statutory right. (6)

283. COMMENT: N.J.A.C. 7:26C-6.4(c)2ii requires invalidation of a response action
outcome (RAO) in the event that a remedial action will render a property unusable for
future redevelopment or recreational use. This is not one of the statutory criteria for
invalidating an RAO pursuant to N.J.S.A. 58:10C-22. Moreover, the statutory provision
which addresses this issue, N.J.S.A. 58:10B-12g(1), provides that the Department “may
disapprove the selection of a remedial action for a site on which the proposed remedial
action will render the property unusable for future redevelopment or for recreational use.”
Thus, an unusability finding gives the Department the discretion to disapprove the

remedy, but does not require its disapproval as would be the case under the new
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invalidation provisions. Further, the statute appears to contemplate that any action on
unusability would be taken as part of the Department’s normal inspection and review of
LSRP submissions, which would be the appropriate time for such disapproval, not after
the RAO has been issued, which is when an invalidation would take place. To do
otherwise would undercut that notion of finality, except for the limited invalidation
circumstances set forth in N.J.S.A. 58:10C-22 (i.e. where the remedy is non-protective),

that is implicit in the statutory scheme for issuing and relying upon RAOs. (18)

RESPONSE to COMMENTS 282 and 283: The concept of a remedy that renders a
property unusable is entirely separate and distinct from the concept of whether a remedy
is protective. The Legislature authorized the Department through the Brownfield Act to
exercise its discretion to disapprove the selection of a remedial action for a site on which
the proposed remedial action will render the property unusable for future redevelopment
or for recreational use. See N.J.S.A. 58:10B-12g(1). The Department has determined to
exercise that discretion by stating in the rules that implementing such a remedy is not
appropriate. Since an RAO is the ultimate result of remediation, and since the person
responsible for conducting the remediation must conduct the remediation without
Department supervision unless otherwise directed by the Department, it is necessary for
the rules to clearly state that the Department will exercise its discretion to disapprove the

selection of a remedial action for a site on which the proposed remedial action will render
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the property unusable for future redevelopment or for recreational use by invalidating an

RAO, irrespective of whether the remedy would ultimately be protective under SRRA.

284. COMMENT: N.J.A.C. 7:26C-6.4(e) requires a LSRP to withdraw and reissue a
RAO upon a finding by the LSRP that the RAO was not prepared in accordance N.J.A.C.
7:26C-6. There is no statutory authority for the LSRP to make these determinations and

they should not be required to do so. (18)

RESPONSE: Authority for the requirement in N.J.A.C. 7:26C-6.4(e) to prepare an RAO
in accordance with N.J.A.C. 7:26C-6 is firmly grounded in SRRA, which enables the
Department to adopt “rules and regulations establishing a program that provides for the
responsibilities of persons responsible for conducting a remediation and licensed site

remediation professionals in the remediation of sites pursuant to the provisions of

P.L.2009. c. 60 (c.58:10C-1 et seq.).”

285. COMMENT: The allowable time period during which to amend the RAO at
N.J.A.C. 7:26C-6.4(e) should be changed from 14 to 30 days. Recognizing that site
information may be archived for projects that have already received an RAO, this change
will provide a more reasonable time for the LSRP to complete the necessary actions.

Furthermore, the LSRP should not be required to reissue the RAO if he/she is no longer
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retained by the remediating party. The obligation should be on the person responsible for
conducting the remediation to retain an LSRP to perform this function, not on the LSRP

to complete it. (6)

286. COMMENT: N.J.A.C. 7:26C-6.4(e) requires an LSRP who issued a RAO that
the Department determined is administratively incomplete 14 days to amend the RAO by
correcting all administrative errors and reissue the amended RAO. Fourteen days is a
short timeframe for reissuance, considering that the re-issued document will require
additional responsible party and counsel review, and signatures and notarizing. Sixty

days is a more appropriate timeframe, with the possibility for extensions. (7)

RESPONSE to COMMENTS 285 and 286: The Department agrees that 14 days may not
be enough time to correct and reissue an RAO that was not prepared in accordance with
this chapter because it contains administrative errors. Since the correction of an
administrative error does not affect the protectiveness of the remedy, and since the focus
of this requirement is to ensure that all RAOs are administratively complete, the
Department is, on adoption, changing this timeframe at N.J.A.C. 7:26C-6.4(e) from 14 to
30 days. Notwithstanding this amendment, where administrative errors may be corrected

in a shorter period of time, the LSRP should make every effort to do so.
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287. COMMENT: N.J.A.C. 7:26C-6.4(e) has only two numbered subparagraphs (1
and 2). However, page 129, first full paragraph of the Summary refers to “6.4(e)1 through

3.” Does (e)3 exist or not? (20)

RESPONSE: There is no N.J.A.C. 7:26C-6.4(e)3. The reference to N.J.A.C. 7:26C-
6.4(e)1 through 3 in the summary of amendments to Subchapter 6 noted by the
commenter is incorrect. However, N.J.A.C. 7:26C-6.4(e)1 and 2 are correctly referenced

and described several paragraphs later in the summary. The rule text itself is correct.

ARRCS Subchapter 7 Remedial Action Permits

288. COMMENT: N.J.A.C. 7:26C-7 was moved from the existing and proposed
Technical Requirements without the consultation or concurrence of the stakeholder
workgroup that discussed the proposed Technical Requirements in detail over many

months, and this revision should have been part of the stakeholder process. (6)

RESPONSE: Contrary to the commenter’s assertion, the rules concerning remedial
action permits were developed by the Department in consultation with a working group
that was comprised of representatives from the regulated, consulting and legal

communities.
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289. COMMENT: The rules should contain a mechanism by which a person
conducting a remediation as a volunteer who is a named permittee may remove that
person’s name from the remedial action permit if that person is no longer conducting

remediation and is not otherwise obligated to be named as a permittee. (26)

RESPONSE: The commenter does not explain what is meant by “a volunteer,” a broad
term that can involve many different scenarios, such as persons with statutory liability for
remediation, persons claiming an innocent purchaser defense to liability under the Spill
Act, relatives or friends of a property owner who is temporarily incapacitated and unable
to carry out compliance with permit conditions, to name just a few. Accordingly, the
Department cannot fully evaluate and respond to the suggestion that the rules should

include an appropriate mechanism for addressing that which the commenter has in mind.

The only context in which the commenter’s “volunteer” scenario would make sense is if
the volunteer is not a liable person pursuant to ISRA, UST, or the Spill Act. For a more
general discussion of this scenario relative to the phase of remediation that precede a

remedial action permit, see the Department’s responses to comments above.
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In the commenter’s scenario, the person conducted the remediation to a standard that
does not provide for the unrestricted use of the property, thus requiring a remedial action
permit. If the “volunteer” somehow becomes a permittee under the remedial action
permit, the “volunteer” in the commenter’s scenario may avail him or herself of N.J.A.C.
7:26C-7.11, which provides for the transfer of a remedial action permit to another party
who agrees to take on the responsibilities set forth under the permit. Alternatively, the
remediating party may further remediate the contamination to an unrestricted use
standard and thereby obviate the need for the permit altogether. A critical point of the
Department’s rules with regard to remedial action permits is that someone must at all
times be responsible for compliance with the terms and conditions of the permit. In the
commenter’s scenario, it is unclear whether that would be the case once the volunteer’s
name was removed from the permit. As a result, the Department cannot respond further

to this comment.

290. COMMENT: N.J.A.C. 7:26C-7.2(a)2ii should allow the use of 11 x 17" paper
as well as 8.5 x 11” paper for maps. Although the rule allows for the use of multiple

8.5” x 117 pages if necessary, this is not always practical. (27)

RESPONSE: The Department has found that in order for it to preserve the integrity of

the permit file, it must require that deed maps be submitted on 8.5” x 11” paper. Maps
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drawn on larger paper present storage issues and it is difficult to keep them with the

master file.

291. COMMENT: Requiring at N.J.A.C. 7:26C-7.2(b) that copies of deed notices used
on public roadway properties be sent to utility companies, local, county and State
Department of Transportation (DOT) road departments, and to other agencies including
the Department, municipality, health department(s), gas, electric, water, sewer, cable and
other utilities that service the property or have a license or easement to cross the property
creates a hardship and additional cost for the remediating party. To comply with this
requirement, the person responsible for conducting the remediation will be required to

conduct a title search to be sure that anyone who has access to the property is notified. (6)

RESPONSE: The requirement to provide a copy of the notice prepared in lieu of the
deed notice to the listed governmental entities only applies to those situations where State
or Federal entities or the U.S. Department of Defense are occupying the property or
where a roadway is owned by a local, county or State entity. The reason for this
requirement is that, in these limited circumstances, a deed to which the traditional deed
notice may attach may not exist. The purpose of the deed notice and the notice in lieu of
deed notice is to inform and advise the existing and subsequent land owners of the

environmental conditions that exist on the property. The fact that there may not be a
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deed to which a deed notice may attach does not negate the importance of informing

public agencies and local governments of the environmental condition that exists on the

property.

The Department does not agree that the requirement to notify these agencies at the
permitting stage presents any additional hardship or will cause the person responsible for
conducting the remediation to incur additional costs at the permitting stage of the
remediation. Where contamination has migrated off site, the rules that govern conducting
the remedial investigation require the person to determine the nature and extent of that
offsite contamination. In order to do so, the person would have to research which
agencies own or control properties impacted by the person’s contamination prior to
conducting the remedial investigation so that the person could approach those agencies
for permission to access those properties. Accordingly, this information should already
be in the person’s possession prior to the permit application phase, and no further
research should be required to comply with the notification requirements of N.J.A.C.

7:26C-7.2.

292.  COMMENT: N.J.A.C. 7:26C-7.3(c)1v should be revised to, “The location(s) of
all area(s) of concern from which the ground water contamination emanates from; and . . .

" (27)
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RESPONSE: The Department believes that the rule text, which requires maps showing
the location of all areas of concern that caused the ground water contamination,
sufficiently addresses the commenters concern that there be a causal connection between

the AOC and the ground water contamination.

293. COMMENT: N.J.A.C. 7:26C-7.5(a) lists the types of remedial actions for which
the person responsible for conducting the remediation must apply for a remedial action
permit, including at N.J.A.C. 7:26C-7.5(a)3, when the remedial action includes “any
other institutional control or engineering control” and at N.J.A.C. 7:26C-7.5(a)4, when
the remedial action includes “any obligations for monitoring, maintenance, and
evaluation of a remedial action.” It is unclear from the rules to what types of remedial

actions these two provisions pertain. (2)

RESPONSE: An institutional control is required for any remedial action that will not
result in the remediation of all contaminants in all media to the unrestricted use standards,
and an engineering control is required for any remedial action that requires a physical
mechanism to ensure protectiveness, such as, to prevent contact with the residual
contamination. The most common institutional controls are deed notices (for soils) and

classification exception areas (for ground water). However, as defined in the Technical

301



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE MAY 7, 2012, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICAL VERSION WILL
GOVERN.

Requirements, institutional controls may include, without limitation, structure, land, and
natural resource use restrictions, well restriction areas, ground water classification
exception areas, deed notices, and declarations of environmental restrictions. Deed
notices and classification exception areas are covered by N.J.A.C. 7:26C-7.5(a)1 and 2,
respectively, thus the language at N.J.A.C. 7:26C-7.5(a)3 “any other institutional ...
control.” There are numerous engineering controls that can be implemented as part of a
remedial action; accordingly, it would be impossible to list in the rules all of the types of
engineering that a person responsible for conducting the remediation may choose to
implement at a given site. It is for this reason that N.J.A.C. 7:26C-7.5(a)3 includes “any

other . . . engineering control.”

The ARRCS rules, at N.J.A.C. 7:26C-1.4, include in the list of persons who are required
to comply with ARRCS each person who has executed or is otherwise subject to a legally
binding document that governs the remediation of sites. Included are documents that
were effective prior to November 4, 2009, and which may contain a site specific
obligation for monitoring, maintaining and evaluating a remedial action. It would be
unrealistic for the Department to attempt to list the obligations of these documents as a
part of the rules. Accordingly, N.J.A.C. 7:26C-7.5(a)4 is broadly worded to capture the

remedial actions contemplated in those types of documents.
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294. COMMENT: The prescriptive requirements outlining information that must be
submitted for a remedial action permit in N.J.A.C. 7:26C-7.5(b) through (d) represent a
“one size fits all” approach to site remediation. These document submission and
remedial design components should be outlined in guidance and the requirements at
N.J.A.C. 7:26C-7.5 should be modified to require submission of “information necessary
to verify the ongoing effectiveness of the remedy, consistent with applicable Department

guidance.” (6)

RESPONSE: The requirements in N.J.A.C. 7:26C-7.5(b) through (d) are not new. They
are generally recodified from the former Technical Requirements at N.J.A.C. 7:26C-7.3.
The Department has determined that the listed categories of information are essential to
its ability to develop the remedial action permit. Accordingly, it would not be
appropriate to list this information in technical guidance because submission of this

information is not at the discretion of the LSRP.

295. COMMENT: N.J.A.C. 7:26C-7.5(b) and (c) require that applications for both soil
and groundwater remedial action permits include every no further action letter the
Department issued for the site or an area of concern prior to May 7, 2012. Since
applications for remedial action permits will be related to current site conditions, the

purpose for requiring inclusion of copies of every previously issued NFA with the
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application is unclear. The Department should only be interested in NFAs that are
germane to the current site conditions and to the remedial action permit application being
submitted. Accordingly, this provision should be revised to appropriately limit the scope

of NFAs that must be submitted with a remedial action permit application. (6, 11, 27)

RESPONSE: The no further action letters issued by the Department for the site or an
area of concern prior to May 7, 2012 contain information that may be relevant to existing
site conditions and the remediation at hand. The Department agrees that the permit will
be related to current site conditions, but does not agree that only current site conditions
are relevant. For example, prior remediation should be taken into account to ensure that
the remedy proposed for the current situation does not render preexisting remedies

unprotective.

296. COMMENT: The Department should add “down gradient or otherwise

impacted” prior to the word “property” at N.J.A.C. 7:26C-7.5(c)lix. (6)

RESPONSE: N.J.A.C. 7:26C-7.5(c)lix requires the person responsible for conducting
the remediation to submit, along with the application for a ground water remedial action
permit for monitored natural attenuation, information concerning the use of the property

abutting the site. This would include all property, not just those properties that are down
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gradient or otherwise impacted by the contamination at the site. It is important to include
the use of all abutting properties because these properties could become impacted
through, for example, the installation of utility lines that might act as a conduit for

contamination migration.

297. COMMENT: N.J.A.C. 7:26C-7.5(c) includes new requirements for the placement
of numerous monitoring wells as part of the monitoring requirement for groundwater
remedial action permits and associated CEAs. These requirements are overly prescriptive
and in many cases will be unnecessary. The appropriate number and location of wells to
be included in the groundwater monitoring plan for a site should be determined by the

LSRP based upon site-specific factors and their best professional judgment. (11)

298. COMMENT: N.J.A.C. 7:26C-7.5(c) incorporates much of what currently exists
in the Technical Requirements at N.J.A.C. 7:26E-6.3(e), making this proposed rule no

less prescriptive than the current rules. (2)

299. COMMENT: The groundwater monitoring plan required at N.J.A.C. 7:26C-
7.5(c)4 should allow an LSRP to exercise professional judgment in the placement of the
wells, since many sites will have overlap in the different plume areas. The setting of

mandatory minimum well installation requirements is not necessary; the regulation
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should be performance based as stated in the paragraph preceding the list of the four

types of well locations. (6)

RESPONSE to COMMENTS 297 through 299: The Department agrees with the
commenters that the requirements at N.J.A.C. 7:26C-7.5(c)4i through iv, which require
specific monitoring wells to be included in the ground water monitoring plan that is to
accompany a permit application for a monitored natural attenuation remedy, should be
modified in order to be consistent with the performance-based purpose/object/approach
of the rules and to enable the LSRP to determine the appropriate site-specific monitoring
plan components. During the remedial investigation phase of site remediation, the person
responsible for conducting the remediation would already have gathered the data required
in N.J.A.C. 7:26C-7.5(c)4i-iv to delineate the plume and document that monitored
natural attenuation is an effective and appropriate ground water remedy. Accordingly,
the Department, on adoption, is deleting N.J.A.C. 7:26C-7.5(c)4i-iv, and is replacing
these provisions with the broad requirement that the ground water monitoring plan
include a downgradient sentinel well and any other additional monitoring wells necessary
to document the continued effectiveness of the monitored natural attenuation ground
water remedy. The Department is also adding “monitored” and “remedy” to make this
provision consistent with other rule provisions that refer to “the monitored natural

attenuation remedy.”
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300. COMMENT: The biennial certification requirement of N.J.A.C. 7:26C-7.8(b)1 to
assess future planning and/or zoning changes is unnecessary and should be eliminated.
Only changes in land use can result in a change in the protectiveness of a remedial action;
a change in zoning is a change in the permitted uses, not the actual use. Since a deed
notice and remedial action permit are in place, these institutional controls provide

notification of limitations to property owners. (6)

RESPONSE: The purpose of the biennial certification is to ensure that the engineering
and institutional controls that are part of a remedial action at a contaminated site are
being properly maintained and continue to be protective of public health and safety and
of the environment. See N.J.S.A. 58:10B-13.2. The requirement to assess future
planning and zoning changes allows the person responsible for conducting the
remediation to foresee potential land use changes that could impact the protectiveness of
the remedial action. This is particularly important because some land use changes are
more subtle than others, and may only include a change of use or activity inside a
building. One example of this is a planning or zoning change that allows for a change in
the use of a building from office use to residential use. Unless the person responsible for
conducting the remediation is aware that there has been a planning or zoning change that

allows for a potential change in use, that person may not realize that the use of the
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building interior has changed. Such a change could impact the protectiveness of the
engineering and institutional controls implemented at the site. It is appropriate, therefore,
that the biennial certification requirement include the assessment of future planning and
zoning changes in order to ensure the protectiveness of the remedial action. Pending
changes, although they may not affect the protectiveness of the remedy now, may affect
the protectiveness in the future. Evaluation of pending future uses helps to inform the
person as to whether the remedy remains protective or whether additional remediation is
necessary. The obligation to monitor the protectiveness of the remedy is ongoing,
notwithstanding the fact that reporting is to be made biennially. This is particularly
important where the person who is responsible for monitoring the protectiveness of the

remedy is not the owner of the property.

301. COMMENT: N.J.A.C. 7:26C-7.8(b)1 requires the person responsible for
conducting the remediation to determine the protectiveness of the remedy according to
various cited statutes. The rules should also include citations to regulations that

implement these statutory provisions. (6)

RESPONSE: N.J.A.C. 7:26C-7.8(b)1 cites to the various statutes because to cite to each
rule provision with specificity would unnecessarily clutter the rule text. The

administrative requirements implementing the statutory policies are codified in the
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ARRCS rules, N.J.A.C. 7:26C, the remediation standards are codified in the Remediation
Standards, N.J.A.C. 7:26D, and the technical requirements are codified in the Technical

Requirements, N.J.A.C. 7:26E.

302. COMMENT: N.J.A.C. 7:26C-7.9(f)1 should also refer to guidance that allows
alternative techniques for compliance, such as the “10x allowance” presented in the

remedial action guidance document. (6)

RESPONSE: The change suggested by the commenter is unnecessary and redundant.
The ARRCS rules at N.J.A.C. 7:26C-1.2(a)3 require the person responsible for
conducting the remediation to comply with Department guidance, or to document any

deviations therefrom.

303. COMMENT: The commenter understands that soil remediation may proceed
without Department approval, but that for ground water, a remediation permit must be
obtained before installation of system. Should the person responsible for conducting the

remediation stop remediation until the ground water permit is obtained? (27)

RESPONSE: There is an important distinction between the permits that must be

obtained in connection with the construction of the ground water treatment system and
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the remedial action permit that must be obtained once the treatment system is functional

and is being used as the final remedial action.

Up until the implementation of the remedial action, the person should conduct the
remediation without Departmental approval unless specifically directed otherwise by the
Department. If, after the conclusion of the remedial investigation, it is determined that
the remedial action for ground water involves a treatment technology that requires a
permit prior to the installation or implementing of that technology, N.J.A.C. 7:26E-5.7
(recodified on adoption as N.J.A.C. 7:26E-5.6) provides that the person shall apply for
and obtain all required permits prior to initiating the activity requiring the permit. For
example, if the remedial action for the ground water involves a pump and treat
technology that results in a discharge to ground water, a New Jersey Pollutant Discharge
Elimination System - Discharge to Ground Water (NJPDES DGW) permit must be
obtained before the system may be activated. Obtaining this permit is entirely separate
from the need to apply for and obtain the ground water remedial action permit. Note that
the regulatory timeframes for the completion of the remedial action set forth in N.J.A.C.
7:26E-5.9 (recodified as N.J.A.C. 7:26E-5.8) and the mandatory timeframe for remedial
action completion set forth in N.J.A.C. 7:26C-3.3(a)6 must be met unless an extension is
granted. It is therefore incumbent upon the person to timely apply for any necessary

permits in order to meet those timeframes.
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Once the person responsible for conducting the remediation has demonstrated that the
ground water treatment system is operating and functional, and the person responsible for
conducting the remediation determines that the system must remain in place as an
engineering control, the person responsible for conducting the remediation must follow
the procedures for applying for a remedial action permit set forth in the Technical
Requirements at N.J.A.C. 7:26E-5 and the ARRCS rules at N.J.A.C. 7:26C-7, particularly
the permit requirements at N.J.A.C. 7:26C-7.9. The person should not shut down the
ground water treatment system while waiting for approval of the remedial action permit.
Rather, the person should continue to implement the remedial action of ground water to

protect the public health and safety and the environment.

See Remedial Action Permit for Ground Water Guidance, version 0.0 (February 24,

2011), www.state.nj.us/dep/srp/guidance for further information on this topic.

304. COMMENT: N.J.A.C. 7:26C-7.9(f) requires that the permittee conduct two
rounds of ground water sampling that includes seasonal ground water fluctuations within
180 days after the anticipated CEA expiration date. Two rounds should not be required if
the first round exceeds the Ground Water Quality Standards. In that event, the CEA

needs to be revised. (7)
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RESPONSE: The Department agrees that if the results of the first ground water sample
exceed the ground water remediation standards that the CEA needs to be revised.
However, the Department declines to amend N.J.A.C. 7:26C-7.9(f)2 as suggested
because these ground water samples are being collected to determine whether the original
modeling is correct and whether the ground water contamination has decreased to or
below the ground water remediation standards. If the first sample indicates that ground
water is contaminated above the ground water remediation standards and therefore the
original modeling was incorrect, collection of a second ground water sample will provide

more data by which the model may be corrected as required by N.J.A.C. 7:26C-7.9()2i.

305. COMMENT: N.J.A.C. 7:26C-7.12 continues to include an obligation to apply for
a modification of the remedial action permit whenever the municipality changes its tax
map resulting in block and lot number changes. This is an unnecessary burden on the
permittee and requires monitoring of an event that does not provide sufficient notice to

the public to comply with this proposed rule. (2)

306. COMMENT: N.J.A.C. 7:26C-7.12(b)5 should be amended to clarify that the

determination of the lot/block should be made prior to submission of each biennial
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certification form or sooner if permittee is made aware of a lot/block designation change

that affects the remedial action permit. (6)

RESPONSE to COMMENTS 305 and 306: N.J.A.C. 7:26C-7.12(b)5 requires the
permittee apply for a permit modification within 30 days after a determination that a
municipality has revised the lot and block designations of the property. Every remedial
action permit contains the site block and lot identifiers as well as the block and lot
identifiers for contaminant plumes that extend off-site. Changes in block(s) and lot(s)
require a permit modification because these site identifiers are of critical importance to
the Department, other government agencies and the public in properly identifying the
location of contamination and in determining whether the contamination has the potential
to impact a receptor. Waiting to notify the Department of changes in block(s) and lots(s)
until the biennial certification could result in significant amounts of time passing before
the permit is updated, and this is not acceptable in view of the critical importance of these

site identifiers.

307. COMMENT: The amendments and new rules put the burden for the cleanup and
cost, both societal and financial, on the taxpayers. Taxpayers will be the ones stuck with
the long-term consequences of maintaining the long term maintenance of all the

engineering controls and containing the contamination which results from allowing the
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polluters to self-regulate. Polluters will choose to implement the cheapest, least
protective remedies, and New Jersey families and taxpayers will pay the ultimate cost

with their money and their lives. (33)

RESPONSE: The commenter provides no information to substantiate the broad claims set
forth in the comment. The Legislature has provided the option to remediate contaminated
sites using engineering and institutional controls. See N.J.S.A. 58:10B-12 and -13. The
Legislature also put the responsibility for long term maintenance of engineering controls
on the persons responsible for conducting the remediation, including subsequent property
owners, not on the taxpayers. The ARRCS rules follow this legislative directive.
N.J.A.C. 7:26C-5 and -7. The effectiveness of a remedial action is not determined by its
cost. If, through its inspection and review process, the Department determines that a
remedy is not protective of public health, safety, or the environment, the Department is
statutorily obligated to invalidate the response action outcome (RAO), and the person
responsible for conducting the remediation will be required to implement a remedy that is

protective of public health, safety, and the environment.

Moreover, it is essential for the Department to be able to track all remedial actions that
involve engineering and institutional controls so that it can be sure that both historical

remedies and remedies under the new paradigm remain protective. Accordingly,
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N.J.A.C. 7:26C-7.6(a) requires the person responsible for conducting the remediation to
apply for a remedial action permit within two years after the last biennial certification
was due to the Department, but in no case later than May 7, 2014. N.J.A.C. 7:26C-7.6(a)
provides the regulated community with notice that the Department may issue such a
permit, independent of the application schedule set forth in this rule if the Department
determines that the person has failed to timely submit the biennial certification. In
addition, if the Department takes an enforcement action against a person for failure to
submit a biennial certification, the Department will require that that person include the

application for the remedial action permit in correcting this violation.

Whether the permit is for an historical or newly installed engineering control, the
permittee must establish and maintain financial assurance in an amount that is equal to or
greater than the full cost to operate, maintain and inspect all engineering controls that are
part of any remedial action over the life of the permit. See N.J.A.C. 7:26C-5.3(c). This
provision ensures that only the permittee will be responsible for costs associated with

complying with the permit, and not the taxpayers as the commenter opines.

ARRCS Subchapter 9 — Enforcement
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308. COMMENT: The Department must clarify that enforcement will not be used to
impose a requirement that substitutes the Department's judgment for that of the LSRP.
Those retaining LSRPs will not accept the program if they can be penalized when their
LSRP's approach to a remediation (based on that LSRP's professional judgment) differs
from the approach 