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ENVIRONMENTAL PROTECTION

LAND USE MANAGEMENT

Coastal Zone Management and Coastal Permit Program Rules

Proposed Recodifications with Amendments: N.J.A.C. 7:7-1.3 as 1.5; 1.6 as 20.1; 1.10 as 19;
21as2.2;22as2.3;23as2.4;7.1as3.2;7.2as4.1through 4.20; 7.4 as 7; 7.5 through 7.36
as 6; 8 as 29; and 10 as 25; and 7:7E-1.1 as 7:7-1.1; 7:7E-1.2 as 7:7-1.2; 7:7E-1.4 as 7:7-1.3;
7:7TE-15as 7:7-1.4(b); 7;7E-3 as 7:7-9; 7:7TE-3A as 7:7-10; 7:7TE-3C as 7:7-11; 7:7E-4 as 7:7-
12; 7:7E-5.1 and 5B.1 as 7:7-13.1; 7:7E-5.2 through 5.5 as 7:7-13.2 through 13.5; 7:7E-5A.2
through 5A.10 as 7:7-13.6 through 13.14; 7:7E-5B.2 through 5B.6 as 7:7-13.15 as 13.19;
7:TE-6 as 7:7-14; 7:7E-7 as 7:7-15; 7:7TE-8 as 7:7-16; 7:7E Appendix 3 as 7:7 Appendix H;

and 7:7E Appendix 5 as 7:7 Appendix |

Proposed Amendments: N.J.A.C. 7:7-1.4 and 7:7 Appendices A, B, and C

Proposed Repeals: N.J.A.C.7:7-1.1,15,1.7,1.8,1.9,1.11, 3,4,5, 6, 7.3, 7.3A, 8.8, 8.9, 8.10,

8.11,8.12, and 8.15; and 7:7E-1.3, 1.6, 1.7, 1.8, 3B, 5A.1, and 7.3A, and 7:7E Appendix 1

Proposed New Rules: N.J.A.C. 7:7-1.6, 1.7, 1.8, 2.1, 2.5, 3.1, 3.3 through 3.8, 4.21, 4.22, 5,
6.32, 8, 9.49, 12.8, 17, 18, 21 through 28, and 29.9, and 7:7 Appendices D, E, F, G, and J
Authorized By: Bob Martin, Commissioner, Department of Environmental Protection.
Authority: N.J.S.A. 12:3-1 et seq., 12:5-3, 13:1D-1 et seq., 13:9A-1 et seq., and 13:19-1 et seq.

Calendar Reference: See Summary below for explanation of exception to calendar requirement.
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DEP Docket Number: 03-14-04.

Proposal Number: PRN 2014-060.

Public hearings concerning this proposal will be held as follows:
Wednesday, June 25, 2014, at 5:30 P.M.
Long Branch Council Chambers, 2nd floor
344 Broadway

Long Branch, New Jersey

Thursday, June 26, 2014, at 1:00 P.M.

NJ Department of Environmental Protection
Public Hearing Room

401 East State Street, 1st floor

Trenton, New Jersey

Wednesday, July 9, 2014, at 11:00 A.M.

Jacques Cousteau National Estuarine Research Reserve
Jacques Cousteau Coastal Education Center

130 Great Bay Blvd

Tuckerton, New Jersey
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Submit comments by August 1, 2014, electronically at

http://www.nj.gov/dep/rules/comments. The Department of Environmental Protection
(Department) encourages electronic submittal of comments. In the alternative, comments may

be submitted on paper to:

Gary J. Brower, Esq.

Attn.: DEP Docket No. 03-14-04

Office of Legal Affairs

NJ Department of Environmental Protection
401 East State Street, 7th Floor

Mail Code 401-04L; P.O. Box 402

Trenton, NJ 08625-0402

This rule proposal may be viewed or downloaded from the Department’s website at

http://www.nj.qov/dep/rules.

The agency proposal follows:

Summary
As the Department is providing a 60-day comment period on this notice of proposal, this
proposal is excepted from the rulemaking calendar requirements, pursuant to N.J.A.C. 1:30-

3.3(a)5.


http://www.nj.gov/dep/rules/comments

NOTE: THIS IS A COURTESY COPY OFTHISRULE PROPOSAL. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2014 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL VERSION WILL GOVERN.

The Department regulates the use and development of coastal resources under the Coastal
Area Facility Review Act (CAFRA), N.J.S.A. 13:19-1 et seq., the Wetlands Act of 1970,
N.J.S.A. 13:9A-1 et seq., and the Waterfront Development Law, N.J.S.A. 12:5-1 et seq., through
the Coastal Permit Program Rules at N.J.A.C. 7:7 and the Coastal Zone Management rules at
N.J.A.C. 7:7E.

In the late fall of 2012, New Jersey suffered extraordinary levels of damage to homes,
businesses, infrastructure, bulkheads, waterways, and beaches as a result of Superstorm Sandy.
In the aftermath of Sandy, the State immediately took steps to address redevelopment and
reconstruction and to reduce risks to public safety, health, and the environment while rebuilding
a more resilient coastal community. The Department undertook emergency rulemaking to
amend the Flood Hazard Areas Control Act (FHACA) rules (N.J.A.C. 7:13) to ensure that
structures are constructed at appropriate elevations taking into account the best available flood
elevation data (see 45 N.J.R. 360(a) and 1104(a)), and to amend the Coastal Permit Program
rules and the Coastal Zone Management (CZM) rules to facilitate the expeditious rebuilding of
residential and commercial developments; the reconstruction of existing marinas and
construction of new marinas; the restoration of the shellfish aquaculture industry; the
maintenance of engineered beaches and dunes; the establishment of living shorelines; and the
removal of sand and other materials while encouraging the rehabilitation of dredged material
disposal/placement areas (see 45 N.J.R. 1141(a) and 1696(a)). The Department is now proposing
to consolidate the Coastal Permit Program Rules and the Coastal Zone Management rules into

one chapter and to make other changes intended to further encourage appropriate redevelopment

of more resilient coastal communities. The proposal reflects the Department’s knowledge and
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experience concerning coastal development issues accumulated over decades as well as specific

lessons learned from the impact of and rebuilding from Superstorm Sandy and other weather

events.

Stakeholder outreach

In developing this rulemaking, the Department conducted extensive stakeholder outreach.
The Department sought input from local governments, the development community, the
environmental community, and State and Federal agencies through seven stakeholder meetings
held in the spring of 2011 and three more held in the spring of 2012. The stakeholder meetings
focused on changes to the permitting process rules as well as the standards governing the use and
development of coastal resources, such as beach and dune maintenance activities, expansion of
existing single-family homes on dunes, protecting existing and encouraging development of new
marinas, filled water’s edge areas, living shorelines, and special area rules. Many of the
amendments proposed herein reflect the suggestions and recommendations of the stakeholders.
After Superstorm Sandy, the Department held many formal and informal meetings with
representatives from the planning, environmental, business, development, government, and
academic communities to discuss the rebuilding of more resilient coastal communities and
coastal ecosystems. These discussions informed both the prior emergency rulemakings noted
above and this proposal. Most recently, the Department made presentations regarding the rules
to the Commerce and Industry Association of New Jersey, the New Jersey Builders Association,

and the League of Municipalities.
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The consolidation of all the coastal rules in a single chapter is part of the Department’s
effort to transform the operations of the land use permitting programs administered by the
Division of Land Use Regulation. The Division administers three permitting programs, each
with its own chapter of rules: the coastal permitting program, the freshwater wetlands permitting
program implemented through the Freshwater Wetland Protection Act (FWPA) rules, N.J.A.C.
7:7A, and the flood hazard area permitting program is implemented through the Flood Hazard
Area Control Act (FHACA) rules, N.J.A.C. 7:13. With this proposal and through anticipated
rulemaking to amend the FWPA and FHACA rules, the Department intends to align the rules
governing the permitting processes of all three programs to the extent the respective enabling
statutes allow. The rules governing the process for obtaining a permit will be standardized
across all three chapters and will be organized in a uniform order and format.

In this proposal, the effort to align the permitting process rules involves the following
topics: emergency authorizations, pre-application conferences, application requirements,
requirements for an applicant to provide public notice, application review, permit conditions and
changes to issued permits, and requests for adjudicatory hearings.

The transformation of the operations of the land use permitting programs also involves
streamlining functions, re-engineering business processes, and leveraging technology to
eliminate unnecessary paperwork, share applications and forms across the Department, and
increasing the use of electronic submittals. This proposal includes amendments intended to
facilitate these efforts, including rules establishing general permits-by-certification for activities

that will cause only minimal adverse environmental impacts when performed separately or

cumulatively (when considered in combination with other projects), are in keeping with
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legislative intent to protect and preserve the coastal area from inappropriate development, and
are in conformance with the purposes of the applicable statutes. The Department is proposing
two general permits-by-certification, for the reconstruction of a legally existing functioning
bulkhead in-place or upland of the existing bulkhead; and the construction of piers, docks,
pilings, and boatlifts in man-made lagoons. An applicant for a general permit-by-certification
will electronically submit a certification that the activity to be undertaken meets the specific
requirements of the rule governing that permit, enabling an automated application and issuance
process. Electronic permitting simplifies the application process for persons proposing activities
subject to the general permits-by-certification. As with the use of electronic permitting by other
Department programs, this also benefits the environment by allowing Department resources and
personnel to focus on activities that pose the most significant impacts to the environment.

To further the effort to prioritize and refocus its permitting efforts on the activities posing
the most risk to the coastal environment, the Department is proposing to establish additional
permits-by-rule and a new general permit. The Department is proposing permits-by-rule for the
construction of a swimming pool, spa, or hot tub and decking and the application of pesticide in
coastal wetlands to control invasive plant species on an area of 0.25 acres or less in size. The
Department is proposing a new general permit for the application of pesticide in coastal wetlands
to control invasive plant species on an area greater than 0.25 acres in size.

The Department is also proposing to modify several existing general permits. The
general permit for the construction of a single-family or duplex dwelling is proposed to be
amended to apply to one or two single-family or duplex dwellings. The general permits for the

construction or reconstruction of bulkheads are proposed to be amended to allow the beneficial
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use of the dredged material as fill and to modify the requirements for bulkheads constructed in V
zones. The general permits for investigation, cleanup, removal or remediation of hazardous
substances and geotechnical soil borings are proposed to be amended to reflect changes to the
Technical Requirements for Site Remediation, N.J.A.C. 7:26E, and the Department’s
organizational structure. The general permit for the construction of piers, docks (including jet
ski ramps), pilings, and boatlifts in man-made lagoons is proposed to be modified to allow for
alternative design rather than the currently prescribed plank spacing requirements. The general
permit for dredging and management of material from a marina deposited as a result of a storm
event for which the Governor declared a State of Emergency is proposed to be amended to

provide that the Department will make an acceptable use determination for the beneficial use of

the dredged material.

Changes to the standards for use and development of coastal resources

The Department is proposing various amendments to the standards in the rules for the use
and development of the State’s coastal resources, specifically those relating to marina
development and expansion and dredging and dredged material management.

As a water-dependent use, marinas are an essential component of the State’s waterfront
communities, providing necessary infrastructure and services to the boating public. However,
over the last several years the State has seen a decrease in the money spent on recreational
boating as well as a decrease in the number of boat registrations. This in turn has resulted in a
loss of jobs, revenue, and services at marina facilities, as well as the conversion of some marinas

to non-water dependent uses. The proposed amendments relating to marinas would allow the
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expansion of existing marinas and the construction of new marinas in infill situations within
shellfish habitat. The proposed amendments would also allow for the construction of a
restaurant at certain new or existing marina facilities. These amendments are intended to help
maintain the economic viability of existing marinas and encourage the development of new ones
in appropriate circumstances while minimizing environmental impacts.

Dredging is necessary to provide and maintain adequate water depths for the safe passage
and berthing of recreational and commercial vessels. The proposed amendments relating to
dredging and dredged material management are intended to provide clarity and flexibility, as
well as promote the State’s policy of encouraging the beneficial use of dredged material. The
definition of maintenance dredging is proposed to be modified to provide flexibility in
demonstrating that a proposed dredging activity qualifies as maintenance dredging. The
proposed amendments also recognize a new type of dredging, environmental dredging, which is
dredging to remove contaminated sediments from a waterbody for remediation purposes that is
undertaken in accordance with State and Federal requirements. In addition, a new special area
rule addressing existing dredged material management areas is being proposed in recognition
that these areas serve a critical function as management areas for sediments removed from

existing navigation channels and marinas to maintain recreational and commercial boating and

marine commerce in the State’s waters.

General amendments

The Department is proposing certain amendments that occur throughout the rules. These

are: (1) amendments deleting the statutory citation for CAFRA, since CAFRA is a defined term
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in the definitions section at proposed N.J.A.C. 7:7-1.5 and the statutory citation is in the
definition; (2) amendments replacing the statutory citation for the coastal areas defined by
CAFRA with the term “CAFRA area” since the CAFRA area is proposed to be a defined term in
the definitions section at N.J.A.C. 7:7-1.5; (3) amendments deleting the phrase “as defined at”
with reference to particular terms defined in the existing definitions section (existing N.J.A.C.
7:7-1.3 or existing N.J.A.C. 7:7E-1.8), since it would be expected that readers look to the
definitions section for meanings of terms used in the rules; only when a term is defined in a rule
other than the definitions section will the rules provide a cross-reference; (4) amendments to
delete reference to the statute establishing the criteria for a “qualifying municipality” since the
term is defined with reference to that statute in proposed N.J.A.C. 7:7-1.5; (5) amendments
removing the unnecessary hyphen in the terms “A-Zone,” “B-Zone,” “C-Zone,” and “V-zone”;
and (6) amendments replacing, for clarity, the adjectives “below” and “above” with “waterward”
and “landward” when describing a location in relation to the mean high water line. These

amendments are not further noted or explained in the summary below.

Organization of the new CZM rules, N.J.A.C. 7:7

The following table summarizes the relocation and recodification of the sections in the
existing Coastal Permit Program Rules at N.J.A.C. 7:7 and the existing Coastal Zone
Management rules at N.J.A.C. 7:7E within the new, consolidated CZM rules at N.J.A.C. 7:7. As

part of this recodification of subchapters in N.J.A.C. 7:7, numerous changes to internal cross-

10
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references are proposed and additional internal cross-references added for clarity; these changes

are not further noted or explained in the summary below.

TABLE OF CITATIONS AND RECODIFICATIONS, N.JA.C. 7:7

Subject matter Current citation Proposed citation Proposed
(N.J.A.C) (N.J.AC) changes(s)

Purpose and scope 7:7-1.1 Repealed Repealed

Reserved 7:7-1.2 Repealed Repealed

Definitions 7:7-1.3 7:7-1.5 Clarified; amended;
added and deleted
new definitions

Standards for 7:7-1.4 7:7-1.4 Reflect combining

evaluating permit of chapters;

applications reworded

Permits and permit | 7:7-1.5 7:7-2.1(a), 2.5, 3, 8, | Clarified and

conditions and 27.2 expanded

Provisional permits | 7:7-1.6 7:7-20.1 No change

Emergency permit | 7:7-1.7 Repealed Substance moved to

authorization

N.J.A.C. 7:7-21

11
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Procedure where 7:7-1.8 Repealed Substance addressed

more than one at N.J.A.C.7:7-23.2

permit is required and 25.5

Permit fees 7:7-1.9 Repealed Repealed

Construction; 7:7-1.10 7:7-1.7 and 19 Substance of

relaxation of N.J.A.C. 7:7-1.10(a)

procedures or moved to N.J.A.C.

reconsideration of 7:7-1.7; Substance

application of of NJ.A.C. 7:7-

substantive 1.10(b) moved to

standards N.J.A.C. 7:7-19

Severability 7:7-1.11 7:7-1.7 Reworded

CAFRA 7:7-2.1 7:7-2.2 Reflect combining
of chapters;
reworded

Wetlands 7:7-2.2 7:7-2.3;, 77 Clarified; coastal

Appendix D wetlands map listing

moved to Appendix
D

Waterfront 7:7-2.3 7:7-2.4 Clarified

Development

12
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Pre-application 7:7-3 Repealed Substance moved to

review N.J.A.C. 7:7-22

Permit review 7:7-4 Repealed Substance moved to

procedures N.J.A.C. 7:7-23, 24,
26, and 27

Requests for 7:7-5 Repealed Substance moved to

adjudicatory N.J.A.C. 7:7-28

hearings

Environmental 7:7-6 Repealed Substance moved to

impact statements N.J.A.C.7:7-235

and compliance and 23.6

statements

General standards 7:7-7.1 7:7-3.2 Clarified and

for issuing general amended

permits and permits-

by-rule

Permits-by-rule 7:7-7.2 7:7-4.1 through 4.22 | Reorganized; minor
amendments for
clarity

Application 7:7-7.3 7:7-23, 24, and 26 Clarified and

procedure for a expanded

13
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general permit

authorization

Requests for 7:7-7.3A Repealed Substance moved to
modification of a NJ.A.C. 7:7-27.5
general permit and 27.6

Long Branch 7:7-7.4 7:7-7 Reorganized

Redevelopment

Zone Permit

General permits

7:7-7.5 through 7.36

7:7-6.1 through 6.31

Amended eight
existing general
permits; deleted
application

requirements

Enforcement 7:7-8 7:7-29; Repealed Amended to
7:7-8.8 through 8.12 | incorporate and
and 8.15 implement the

Environmental
Enforcement
Enhancement Act,
P.L. 2007, c. 246
Reserved 7:7-9 Repealed Repealed

14
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Permit application

fees

7:7-10

7:7-25

Modified to reflect
changes to permit
modifications;
added fees for
general permits-by-
certification and
requests for permit

extensions

Illustration of the
waterward side of
development,

N.JA.C. 7:7-1.3

7:7 Appendix A

7:7 Appendix A

Updated citations

Ilustration of
intervening
development for
proposed
development other
than a single-family
home or duplex
pursuant to N.J.A.C.

7:7-2.1(b)

7:7 Appendix B

7:7 Appendix B

Updated citations

15
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Illustration of
intervening
development for
proposed single-
family home or
duplex pursuant to

N.J.A.C. 7:7-2.1(b)1

7:7 Appendix C

7:7 Appendix C

Updated citations

TABLE OF CITATIONS AND RECODIFICATIONS, N.J.A.C. 7:7E

Subject matter Current citation Proposed citation Proposed
(N.J.AC) (N.J.A.C) changes(s)
Purpose and scope | 7:7E-1.1 7:7-1.1 Clarified and
streamlined
Jurisdiction 7:7TE-1.2 7:7-1.2 Clarified and
streamlined
Severability 7:7TE-1.3 Repealed Repealed
Review, revision, 7:7E-1.4 7:7-1.3 Clarified
and expiration
CAFRA findings 7:7TE-15 7:7-1.4(b) Reworded

16
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Mitigation 7:7E-1.6 7:7-17.2(a) Modified to reflect
concepts of FWPA
rules

Correspondence 7:TE-1.7 Repealed Substance moved to

with Department N.JA.C.7:7-1.6

Definitions 7:7TE-1.8 Repealed Substance moved to
N.J.A.C. 7:7-1.5

Purpose and scope | 7:7E-3.1 7:7-9.1 Updated citations

(Special Areas)

Shellfish habitat 7:7TE-3.2 7:7-9.2 Clarified; expanded
acceptable
activities; mitigation
provisions moved to
N.J.A.C. 7:7-17

Surf clams 7:7TE-3.3 7:7-9.3 Rationale only

Prime fishing areas | 7:E7-3.4 7:7-9.4 Rationale only

Finfish migratory 7:7TE-3.5 7:7-9.5 Updated

pathways terminology

Submerged 7:7TE-3.6 7:7-9.6 Updated

vegetation habitat terminology;

clarified; mitigation

17
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provisions moved to

N.J.A.C. 7:7-17

Navigation channels | 7:7E-3.7 7:7-9.7 Added standards for
maintenance and
new dredging of
navigation channels

Canals 7:7TE-3.8 7:7-9.8 Updated
terminology

Inlets 7:7TE-3.9 7:7-9.9 No change

Marina moorings 7:7E-3.10 7:7-9.10 Rationale only

Ports 7:7TE-3.11 7:7-9.11 Updated citations
and terminology

Submerged 7:7TE-3.12 7:7-9.12 No change

infrastructure

Shipwrecks and 7:7TE-3.13 7:7-9.13 Updated references;

artificial reef rationale

habitats

Wet borrow pits 7:7E-3.14 7:7-9.14 Clarified; addressed
beneficial use of
dredged material

Intertidal and 7:7TE-3.15 7:7-9.15 Mitigation

18
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subtidal shallows

provisions moved to

N.J.A.C. 7:7-17

Dunes 7:7E-3.16 7:7-9.16 Updated citations
and terminology

Overwash areas 7:7TE-3.17 7:7-9.17 Updated
terminology and
citations; deleted
reference to figure

Coastal high hazard | 7:7E-3.18 7:7-9.18 Updated

areas terminology and
citations; deleted
reference to figure

Erosion hazard 7:7E-3.19 7:7-9.19 Updated

areas terminology
citations, and
rationale

Barrier island 7:7TE-3.20 7:7-9.20 Updated

corridor terminology and
citations

Bay islands 7:7TE-3.21 7:7-9.21 Updated
terminology,
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citations, and

rationale

Beaches

7:7TE-3.22

7:7-9.22

Updated citations

and terminology

Filled water’s edge

7:7TE-3.23

7:7-9.23

Refined definition
and clarified how to
determine filled
water’s edge;
addressed
construction of
restaurants at new or
existing marina
facilities; updated
terminology,
citations, and

rationales

Existing lagoon

edges

7:7TE-3.24

7:7-9.24

Updated
terminology and

citations

Flood hazard areas

7:7TE-3.25

7:7-9.25

Clarified; updated

terminology,
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citations, and

rationale

Riparian zones

7:7E-3.26

7:7-9.26

Amended to address
construction of
restaurants at new or
existing marina
facilities; updated
citations and

terminology

Wetlands

7:7TE-3.27

7:7-9.27

Clarified; mitigation
provisions moved to
N.J.A.C. 7:7-17,
updated citations

and terminology

Wetland buffers

7:7TE-3.28

7:7-9.28

Updated citations

Reserved

7:7TE-3.29

Repealed

Repealed

Reserved

7:7E-3.30

Repealed

Repealed

Coastal bluffs

7:7E-3.31

7:7-9.29

Updated citations

Intermittent Stream

Corridor

7:7E-3.32

7:7-9.30

Clarified; updated
citations and

terminology
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Farmland 7:7E-3.33 7:7-9.31 Updated citations
conservation area and terminology
Steep slopes 7:7E-3.34 7:7-9.32 Updated citations
Dry borrow pits 7:7TE-3.35 7:7-9.33 Clarified; addressed
beneficial use of
dredged material;
updated citations
Historic and 7:7TE-3.36 7:7-9.34 Reworded and
archeological updated citations
resources and terminology
Specimen trees 7:TE-3.37 7:7-9.35 No change
Endangered or 7:7TE-3.38 7:7-9.36 Updated citations
threatened wildlife cross-references and
or plant species Department’s
habitats mailing address
Critical wildlife 7:7TE-3.39 7:7-9.37 No change
habitats
Public open space 7:7TE-3.40 7:7-9.38 Updated citations
and terminology
Special hazard areas | 7:7E-3.41 7:7-9.39 Updated references
Excluded Federal 7:TE-3.42 7:7-9.40 No change
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lands

Special urban areas | 7:7E-3.43 7:7-9.41 Updated citations,
terminology, and
mailing address

Pinelands National | 7:7E-3.44 7:7-9.42 Updated mailing

Reserve and address

Pinelands Protection

Area

Hackensack 7:7TE-3.45 7:7-9.43 Updated mailing

Meadowlands address

District

Wild and scenic 7:7TE-3.46 7:7-9.44 Updated citations

river corridors

Geodetic control 7:TE-3.47 7:7-9.45 No change

reference marks

Hudson River 7:7TE-3.48 7:7-9.46 Updated citations

Waterfront Area and terminology

Atlantic City 7:7TE-3.49 7:7-9.47 Addressed
pedestrian

walkways; updated

citations and
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terminology
Lands and waters 7:7E-3.50 7:7-9.48 Updated citations
subject to public and terminology
trust rights
Purpose and scope | 7:7E-3A.1 7:7-10.1 Updated citations
(standards for beach and terminology
and dune activities)
Standards applicable | 7:7E-3A.2 7:7-10.2 Updated citations
to routine beach
maintenance
Standards applicable | 7:7E-3A.3 7:7-10.3 Updated citations
to emergency post and terminology
storm beach
restoration
Standards applicable | 7:7E-3A.4 7:7-10.4 Updated citations
to dune creation and and terminology
maintenance
Standards applicable | 7:7E-3A.5 7:7-10.5 No change
to the construction
of boardwalks
Information 7:7E-3B Repealed Substance moved to
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required in wetland
and intertidal and
subtidal shallows

mitigation proposals

N.J.A.C. 7:7-17

Purpose and scope | 7:7E-3C 7:7-11 Clarified; updated

(Standards for citations and

conducting and terminology

reporting

endangered or

threatened wildlife

or plant species

habitat impact

assessment and/or

habitat evaluation)

Purpose and scope | 7:7E-4.1 7:7-12.1 Deleted references

(General Water to figures; updated

Avreas) citations and
terminology

Shellfish 7:7TE-4.2 7:7-12.2 Updated citations

aquaculture

Boat ramps 7:7TE-4.3 7:7-12.3 No change
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Docks and piers for | 7:7E-4.4 7:7-12.4 Updated citations

cargo and and terminology

commercial

fisheries

Recreational docks | 7:7E-4.5 7:7-12.5 Amended

and piers acceptability
conditions; updated
citations and
terminology

Maintenance 7:7TE-4.6 7:7-12.6 Refined definition;

dredging clarified; updated
citations and
terminology

New dredging 7:TE-4.7 7:7-12.7 Clarified; updated
citations and
terminology

Dredged material 7:TE-4.8 7:7-12.9 Clarified; updated

disposal citations and
terminology

Solid waste or 7:7TE-4.9 7:7-12.10 Updated

sludge dumping terminology
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Filling 7:7E-4.10 7:7-12.11 Mitigation
provisions moved to
N.J.A.C. 7:7-17,
updated citations
and terminology

Mooring 7:7TE-4.11 7:7-12.12 No change

Sand and gravel 7:7TE-4.12 7:7-12.13 Updated citations

mining and terminology

Bridges 7:7TE-4.13 7:7-12.14 No change

Submerged 7:7TE-4.14 7:7-12.15 Updated citations

pipelines and terminology

Overhead 7:7TE-4.15 7:7-12.16 Updated citations

transmission lines

Dams and 7:7TE-4.16 7:7-12.17 Updated citations

impoundments

Outfall and intakes | 7:7E-4.17 7:7-12.18 Updated
terminology

Realignment of 7:7TE-4.18 7:7-12.19 No change

water areas

Vertical wake or 7:7TE-4.19 7:7-12.20 Updated citations

wave attenuation
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structures

Submerged cables

7:7TE-4.20

7:7-12.21

Updated citations

and terminology

Artificial reefs

7:7TE-4.21

7:7-12.22

Added provision
allowing one
estuarine reef in
Delaware Bay
constructed by
Department;
updated citations

and terminology

Miscellaneous uses

7:TE-4.22

7:7-12.24

Updated citations

and terminology

Purpose and scope

7:7E-5.1

7:7-13.1

Expanded list of
activities to which
subchapter does not
apply; amended,;
updated citations

and terminology

Definitions

7:7TE-5.2

7:7-13.2

Clarified; relocated

definitions of

28



NOTE: THIS IS A COURTESY COPY OFTHISRULE PROPOSAL.

THE OFFICIAL

VERSION WILL BE PUBLISHED IN THE JUNE 2, 2014 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE

OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL VERSION WILL GOVERN.

“electrical
substation,”
“tidelands map,”
and “upland
waterfront
development area”
to N.J.A.C. 7:7-1.5;

updated citations

Impervious cover 7:TE-5.3 7:7-13.3 Amended to reflect
requirements that N.J.S.A. 13:19-5.4;
apply to sites in the updated citations
upland waterfront and terminology
development and

CAFRA areas

Vegetative cover 7:TE-5.4 7:7-13.4 Updated citations
requirements that

apply to sites in the

upland waterfront

development and

CAFRA areas

Determining if a site | 7:7E-5.5 7:7-13.5 Amended
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is forested or

methodology for

unforested determining a forest
Purpose and scope | 7:7E-5A.1 Repealed Redundant with
(Impervious cover proposed N.J.A.C.
limits and 7:7-13.1
vegetative cover

percentages in the

upland waterfront

development area)

Upland waterfront | 7:7E-5A.2 7:7-13.6 Updated citations
development area

region growth

ratings

Environmental 7:7TE-5A.3 7:7-13.7 Clarified
sensitivity

Development 7:TE-5A.4 7:7-13.8 Updated citations
potential

Development 7:TE-5A.5 7:7-13.9 Updated citations

potential for a
residential or minor

commercial

and clarified
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development site

Development 7:TE-5A.6 7:7-13.10 Updated citations
potential for a major and clarified
commercial or

industrial

development site

Development 7:TE-5A.7 7:7-13.11 Updated citations
potential for a and clarified
campground

development site

Development 7:7TE-5A.8 7:7-13.12 Updated citations
intensity and clarified
Impervious cover 7:TE-5A.9 7:7-13.13 Updated citations
limits for a site in and terminology;
the upland clarified
waterfront

development area

Vegetative cover 7:7TE-5A.10 7:7-13.14 Updated citations

percentages for a
site in the upland

waterfront

and terminology;

clarified
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development area

Purpose and scope | 7:7E-5B.1 Repealed Substance moved to

(Impervious cover NJ.A.C. 7:7-13.1

limits and

vegetative cover

percentages in the

CAFRA area)

Coastal Planning 7:7TE-5B.2 7:7-13.15 Updated citations

Areas and terminology;
clarified

Boundaries for 7:7E-5B.3 7:7-13.16 Updated citations

Coastal Planning and terminology;

Areas, CAFRA clarified

centers, CAFRA

cores, and CAFRA

nodes; Non-

mainland coastal

centers

Impervious cover 7:7TE-5B.4 7:7-13.17 Updated citations

limits for a site in

the CAFRA area

and terminology;

clarified
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Vegetative cover 7:7E-5B.5 7:7-13.18 Updated citations

percentages for a and terminology;

site in the CAFRA clarified

area

Mainland coastal 7:7E-5B.6 7:7-13.19 Amended to reflect

centers Permit Extension
Act of 2008 as
amended through
September 19, 2012;
updated citations
and terminology

Rule on location of | 7:7E-6.1 7:7-14.1 Clarified; Updated

linear development citations and

(General location terminology

rules)

Basic location rule | 7:7E-6.2 7:7-14.2 Updated citations

Secondary impacts | 7:7E-6.3 7:7-14.3 Updated citations
and terminology

Purpose and scope | 7:7E-7.1 7:7-15.1 Updated citations

(use rules)

Housing use 7:TE-7.2 7:7-15.2 Updated citations
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and terminology;
amended for
consistency with
proposed
amendments to
general permit 4

(N.J.A.C. 7:7-6.4)

Resort /recreational

use

7:7E-7.3

7:7-15.3

Amended standards
relevant to marinas
to allow for the
construction of
restaurants at new or
existing marina
facilities; updated
citations and
terminology;

clarified

Marina

Development

7:7TE-7.3A

Repealed

Repealed

Energy facility use

7:71E-7.4

7:7-15.4

Updated citations

and terminology

34



NOTE: THIS IS A COURTESY COPY OFTHISRULE PROPOSAL.

THE OFFICIAL

VERSION WILL BE PUBLISHED IN THE JUNE 2, 2014 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE

OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL VERSION WILL GOVERN.

Transportation use | 7:7E-7.5 7:7-15.5 Updated citations
and terminology

Public facility use 7:TE-7.6 7:7-15.6 Updated citations
and terminology

Industry use 7 TE-7.7 7:7-15.7 Updated citations

Mining use 7:TE-7.8 7:7-15.8 Updated citations
and terminology

Port use 7:TE-7.9 7:7-15.9 Updated citations

Commercial facility | 7:7E-7.10 7:7-15.10 Amended; updated

use citations

Coastal engineering | 7:7E-7.11 7:7-15.11 Amended standards
for construction of
bulkheads in V
zones; updated
citations

Dredged material 7:7TE-7.12 7:7-15.12 Updated citations

placement on land and terminology;
addressed beneficial
use of dredged
material

National defense 7:7TE-7.13 7:7-15.13 Updated citations;
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use reflect combining of
chapters

High rise-structures | 7:7E-7.14 7:7-15.14 Updated
terminology; refined
definition; exempted
Atlantic City from
rule

Purpose and Scope | 7:7E-8.1 7:7-16.1 No change

(Resource Rules)

Marine fish and 7:7TE-8.2 7:7-16.2 Clarified; updated

fisheries citations and
terminology

Reserved 7:7TE-8.3 Repealed Repealed

Water quality 7:7TE-8.4 7:7-16.3 Updated citations

Surface water use 7:7TE-8.5 7:7-16.4 No change

Groundwater Use 7:7TE-8.6 7:7-16.5 Updated
terminology

Stormwater 7:7E-8.7 7:7-16.6 No change

management

Vegetation 7:7E-8.8 7:7-16.7 No change

Reserved 7:7E-8.9 Repealed Repealed
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Air quality 7:7E-8.10 7:7-16.8 Updated citations
Public access 7:7TE-8.11 7:7-16.9 Updated citations
Scenic resources 7:7TE-8.12 7:7-16.10 Updated citations
and design
Buffers and 7:7TE-8.13 7:7-16.11 Updated citations
compatibility of and terminology
uses
Traffic 7:7TE-8.14 7:7-16.12 Clarified; updated
citations
Reserved 7:7TE-8.15 Repealed Repealed
Reserved 7:7E-8.16 Repealed Repealed
Reserved 7:7TE-8.17 Repealed Repealed
Reserved 7:7E-8.18 Repealed Repealed
Reserved 7:7E-8.19 Repealed Repealed
Reserved 7:7E-8.21 Repealed Repealed
Subsurface sewage | 7:7E-8.22 7:7-16.13 Updated citations
disposal systems
Solid and 7:7TE-8.23 7:7-16.14 No change
Hazardous waste
Design Standards 7:7E Appendix 1 Repealed Repealed

and Specifications
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Reserved

7:7E Appendix 2

Repealed

Repealed

Boundaries of Non-

mainland coastal

centers in the

7:7E Appendix 3

7:7 Appendix H

Updated citations

and terminology

CAFRA area
Reserved 7:7E Appendix 4 Repealed Repealed
CAFRA Centers 7:7E Appendix 5 7:7 Appendix | Amended; updated

citations and

terminology

N.J.A.C. 7:7 Coastal Zone Management Rules

Subchapter 1. General Provisions

N.J.A.C. 7:7-1, General Provisions, sets forth general provisions including purpose,

scope, and definitions.

N.J.A.C. 7:7-1.1 Purpose

The Department is proposing to repeal existing N.J.A.C. 7:7-1.1, Purpose and scope, and

to recodify, with amendments, existing N.J.A.C. 7:7E-1.1 as N.J.A.C. 7:7-1.1, Purpose. At

N.J.A.C. 7:7-1.1(a), which explains that the chapter establishes the Department’s rules regarding

the use and development of coastal resources, the Department is proposing minor language

changes that do not affect meaning. However, the provision within current N.J.A.C. 7:7E-1.1(a)
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relating to the review of water quality certificates is proposed to be recodified at N.J.A.C. 7:7-
1.2(e) where the Department is proposing to consolidate all provisions relating to Federal
consistency determinations and water quality certificates. At N.J.A.C. 7:7-1.1(b), the
Department is proposing to delete the historical information regarding New Jersey’s Coastal
Management Program. The last sentence in the subsection is continued because it is important to
the purpose of the CZM rules that the Department interprets the public health, safety, and
welfare clause in CAFRA and in the Wetlands Act of 1970 as providing for full consideration of
the national interest in the wise use of coastal resources under the Federal Coastal Zone
Management Act (Federal CZMA), 16 U.S.C. 88 1451 et seq. At N.J.A.C. 7:7-1.1(c), the

Department is proposing to insert “New Jersey” with reference to the Coastal Management

Program for consistency within the subsection.

N.J.A.C. 7:7-1.2 Scope

The Department is proposing to recodify N.J.A.C. 7:7E-1.2, Jurisdiction, as N.J.A.C. 7:7-
1.2, Scope, with amendments. In N.J.A.C. 7:7-1.2(a), (b), and (d) through (h), the Department is
proposing to delete as unnecessary the opening word or phrase that introduces the content of the
respective subsections.

N.J.A.C. 7:7-1.2(a) describes the actions and decisions to which the chapter applies. The
Department is proposing to simplify the subsection by deleting reference to the categories of
actions and decisions, since the actions and decisions are those described in N.J.A.C. 7:7-1.2(d)
through (h). Consistent with N.J.A.C. 7:7-1.1(a), the Department is proposing an amendment at

N.J.A.C. 7:7-1.2(a) to reference development as well as the use of coastal resources as being the
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subject of the noted actions and decisions. At N.J.A.C. 7:7-1.2(b), minor amendments that do
not affect meaning are proposed.

N.J.A.C. 7:7-1.2(c) is new. The subsection explains New Jersey’s riparian jurisdiction as
to the Delaware River under the Compact of 1905 between the states of New Jersey and
Delaware (N.J.S.A. 52:28-34 et seq.), specifically Article VI, Riparian jurisdiction (N.J.S.A.
52:28-41). This provision is being proposed in response to the ruling by the U.S. Supreme Court
in State of New Jersey v. State of Delaware, 552 U.S. 597, 623-24 (2008), regarding New
Jersey’s jurisdiction over certain activities within the 12-mile circle, which encompasses certain
land and water within the boundary of the State of Delaware on the eastern shore of the
Delaware River. As interpreted by the U.S. Supreme Court, New Jersey may grant and
thereafter exercise governing authority over ordinary and usual riparian rights for the
construction, maintenance, and use of wharves and other riparian improvements appurtenant to
the eastern shore of the Delaware River within the 12-mile circle and extending outshore of the
mean low water line. The activities requiring a permit under these rules within this area are
described at proposed N.J.A.C. 7:7-2.4, Waterfront development.

The subsection describing “program management actions” at existing N.J.A.C. 7:7E-
1.2(d) is proposed for deletion as DEP’s program management actions are subsumed in the
management actions identified at N.J.A.C. 7:7-1.2(g) and the planning actions identified at
N.J.A.C. 7:7-1.2(h). Proposed N.J.A.C. 7:7-1.2(d) provides that the chapter applies to all coastal
permits, and is recodified from N.J.A.C. 7:7E-1.2(c) with amendments to delete the list of coastal

permits since they are encompassed by the definition of coastal permit at N.J.A.C. 7:7-1.5.
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Proposed N.J.A.C. 7:7-1.2(e) addresses consistency determinations and water quality
certificates and is recodified from existing N.J.A.C. 7:7E-1.2(e) with an amendment deleting the
opening descriptive phrase as noted earlier. In addition to applications for coastal permits, this
chapter is used to review the consistency of certain activities performed by a Federal agency; a
license, permit, or other approval issued by a Federal agency; and Federal financial assistance to
State and local governments under Section 307 of the Federal CZMA, 16 U.S.C. § 1456, or a
license or permit issued by a Federal agency for a discharge to waters of the United States under
Section 401 of the Federal Clean Water Act, 33 U.S.C. § 1341. The Department is therefore
proposing to include at N.J.A.C. 7:7-1.2(e) Department decisions on water quality certificates
and is proposing to relocate the existing provisions at N.J.A.C. 7:7-1.4(a) and 1.5(c)4 and 5
relating to Federal consistency determinations and water quality certificates to this subsection.
Also, as described in the summary of N.J.A.C. 7:7-1.5 below, the Department is proposing to
define “Federal consistency determination” and “water quality certificate.”

The provision in existing N.J.A.C. 7:7-1.1(a), which provides that requests for water
quality certificates are also reviewed in accordance with all applicable statutes and regulations
administered by the Department including the Surface Water Quality Standards at N.J.A.C. 7:9B,
is proposed to be recodified at N.J.A.C. 7:7-1.2(e).

Proposed N.J.A.C. 7:7-1.2(e)1 explains that an activity requiring a Federal consistency
determination may also require a coastal permit and that, where this is the case, the coastal
permit issued by the Department is the Federal consistency determination. For example, the
construction of a marina requires a waterfront development individual permit from the

Department and also requires a permit from the United States Army Corps of Engineers

41



NOTE: THIS IS A COURTESY COPY OFTHISRULE PROPOSAL. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2014 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL VERSION WILL GOVERN.
(USACE) under Sections 9 and 10 of the Rivers and Harbors Act, 33 U.S.C. 88 403 and 404. In
accordance with the Federal CZMA, the USACE cannot issue its permit until the Department
issues a Federal consistency determination. In this case, the waterfront development permit is
also the Federal consistency determination, as the Department has reviewed the proposed marina
under its CZM rules and determined the activity to meet all applicable rules.

Similarly, proposed N.J.A.C. 7:7-1.2(e)2 provides that an activity requiring a water
quality certificate may also require a coastal permit. For example, the dredging of an access
channel to a recreational dock and the disposal or beneficial use of the dredged material requires
a waterfront development permit. These activities also require a water quality certificate because
dredging and dredged material disposal are activities that will result in a discharge to waters of
the United States and require a Section 404 permit from the USACE. In this case, the waterfront
development permit would include a water quality certificate for the discharge of the dredged
material demonstrating that the proposed activity complies with the applicable CZM rules and
Surface Water Quality Standards.

Proposed N.J.A.C. 7:7-1.2(e)3 through 5 set forth the duration of Federal consistency
determinations and water quality certificates. Proposed N.J.A.C. 7:7-1.2(e)3 sets forth the
duration of a water quality certificate not issued in conjunction with a coastal permit and is
relocated from existing N.J.A.C. 7:7-1.5(c)5 with wording changes for clarity that do not change
meaning. Existing N.J.A.C. 7:7-1.5(c)4 provides that all water quality certificates and Federal
consistency determinations issued in conjunction with a State permit will be in effect for the
lifetime of the associated State permit. The Department at proposed N.J.A.C. 7:7-1.2(e)4 and 5

is clarifying this existing provision. Specifically, proposed N.J.A.C. 7:7-1.2(e)4 provides that
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the duration of a Federal consistency determination or water quality certificate issued in
conjunction with an authorization under a general permit-by-certification or general permit is
valid for the duration of that authorization. For example, the duration of an authorization under a
general permit-by-certification as set forth at proposed N.J.A.C. 7:7-3.5 is five years from the
date of issuance. Accordingly, the Federal consistency determination or water quality certificate
is also valid for five years. Proposed N.J.A.C. 7:7-1.2(e)5 sets forth the duration of a Federal
consistency determination issued in conjunction with an individual coastal permit. In this case,
the Federal consistency determination is valid for the duration of the coastal individual permit.
For example, proposed N.J.A.C. 7:7-8.2 provides that regulated activities located landward of the
mean high water line that are commenced within five years of the date of issuance of the
individual coastal permit can continue thereafter provided there are no cumulative lapses in
construction of more than one year. The Federal consistency determination issued in conjunction
with the individual coastal permit in this instance would be valid as long as the individual coastal
permit remains valid.

Proposed N.J.A.C. 7:7-1.2(f) is recodified from N.J.A.C. 7:7E-1.2(f) with an amendment
deleting the opening descriptive phrase as noted earlier.

N.J.A.C. 7:7-1.2(g) explains that the CZM rules apply to Department management
actions in or affecting the coastal zone and is recodified from N.J.A.C. 7:7E-1.2(g) with
amendments. The Department is proposing to include compliance activities because the
Department is responsible for managing compliance with permits issued for projects throughout

the coastal zone, investigating potential violations, and seeking remedies for such violations.

The Department is proposing to delete as superfluous the list at existing N.J.A.C. 7:7E-1.2(g)1
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through 11 of individual management actions identified by their respective statutory authorities
because the rules necessarily apply to any management action in or affecting the coastal zone,
whether or not the particular Department element responsible for a management action is
identified in this list and whether or not the type of action and statutory authority is shown in this
list.

N.J.A.C. 7:7-1.2(h) explains that the CZM rules provide the basic policy direction for
certain planning actions undertaken in the coastal zone by the Department, and is recodified from
N.J.A.C. 7:7E-1.2(h) with amendments. As with the itemized list of management actions at

N.J.A.C. 7:7-1.2(g), the Department is proposing to delete as superfluous the itemized list of

various planning actions at paragraphs (h)1 through 8.

N.J.A.C. 7:7-1.3 Review, revision, and expiration

N.J.A.C. 7:7-1.3 provides that the Department will, as provided by the Federal CZMA,
periodically review the CZM rules in consideration of the various national, State, and local
interests in coastal resources, and will promulgate appropriate revisions to the rules in
accordance with the New Jersey Administrative Procedure Act. The rule is recodified from
N.J.A.C. 7:7E-1.4 with amendments that collapse two sentences into a single statement and
remove the obsolete reference to the five-year review period under Executive Order No. 66
(1978) as well as the reference to an expected annual review of the rules since the Federal statute

does not establish a specific timeframe for this review.
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N.J.A.C. 7:7-1.4 Standards for evaluating permit applications

N.J.A.C. 7:7-1.4 sets forth the standards for evaluating permit applications. Existing
N.J.A.C. 7:7-1.4(a) provides that all coastal permits, water quality certificates, and Federal
consistency determinations are approved or denied in accordance with N.J.A.C. 7:7E. The
references to water quality certificates and Federal consistency determinations are proposed to be
deleted because while these authorizations are reviewed under the CZM rules as explained above
with regard to N.J.A.C. 7:7-1.2(e), they are not coastal permits within the definition of that term
as it is proposed to be amended at N.J.A.C. 7:7-1.5. In addition, the Department is proposing to
delete the statement that applications for water quality certificates will be reviewed in
consideration of all applicable State laws as it is duplicative of the similar provision in N.J.A.C.
7:7-1.2(e) as proposed to be amended.

Proposed N.J.A.C. 7:7-1.4(b) sets forth the findings that, pursuant to N.J.S.A. 13:19-10,
the Department is required to make before issuing a CAFRA permit, and is recodified from
N.J.A.C. 7:7E-1.5(a), without amendment other than to delete the spelled-out title of the statute,
which is unnecessary because CAFRA is a defined term at N.J.A.C. 7:7-1.5, Definitions.

Existing N.J.A.C. 7:7-1.4(b) is deleted because it cross-references the CAFRA findings at

N.J.A.C. 7:7E-1.5(a), which are being recodified here.

N.J.A.C. 7:7-1.5 Definitions
Existing N.J.A.C. 7:7-1.5, Permits and permit conditions, which addresses written
jurisdictional determinations, permit conditions applicable to all coastal permits, and permit

duration, is proposed for repeal. As described earlier in discussing proposed N.J.A.C. 7:7-1.2(e),
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provisions regarding Federal consistency determinations and water quality certificates are
proposed to be incorporated there from existing N.J.A.C. 7:7-1.5. As discussed later in this
Summary, the remaining substance of existing N.J.A.C. 7:7-1.5 is proposed to be incorporated
into several new sections: N.J.A.C. 7:7-2.1, When a permit is required; N.J.A.C. 7:7-2.5,
Obtaining an applicability determination; N.J.A.C. 7:7-3.6 and 3.7, relating to the duration of
general permit authorizations; N.J.A.C. 7:7-8, Individual permits; and N.J.A.C. 7:7-27.2,
Conditions that apply to all permits.

As discussed below, existing N.J.A.C. 7:7-1.3, which contains the definitions of terms
used in existing N.J.A.C. 7:7, is recodified as N.J.A.C. 7:7-1.5, and the definitions in existing
N.J.A.C. 7:7E-1.8, which contains the definitions of terms used in existing N.J.A.C. 7:7E, are
relocated to, N.J.A.C. 7:7-1.5 with amendments. In addition, certain definitions from existing
N.J.A.C. 7:7E-5.2 have been incorporated into proposed N.J.A.C. 7:7-1.5. The Department is
also proposing new definitions at N.J.A.C. 7:7-1.5. The lead-in language of the section is
proposed to be amended to make it clear that, in addition to the definitions at N.J.A.C. 7:7-1.5,
definitions specific to Subchapter 13, Requirements for Non-Porous Cover and Vegetative Cover
for General Land Areas and Certain Special Areas, are set forth at N.J.A.C. 7:7-13.2 and
definitions specific to Subchapter 17, Mitigation, are set forth at N.J.A.C. 7:7-17.1.

The following definitions from existing N.J.A.C. 7:7-1.3 continue with no changes or
with minor changes that do not affect meaning: “beach berm,” “CAFRA,” “city of the fourth

99 ¢¢

class,” “Commissioner,” “deck,” “Department,” “filling,” “floodway,” “governmental agency,”

29 ¢ 29 ¢ 29 ¢

“grace period,” “grading,” “man-made lagoon,” “pesticide,” “porch,” “property as a whole,”

99 ¢ 2 ¢

“public accessway,” “public highway,” “Public Trust Doctrine,” “qualifying municipality,”
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99 ¢ 99 ¢¢

“regulated activity or activity,” “regulated wetland,” “rotor swept area,” “seasonal or temporary

99 ¢¢ 29 ¢¢ 29 ¢

structures related to the tourism industry,” “site preparation,” “structure,” “tidelands instrument,”

and “waterward side of development.”
The following definitions are relocated from existing N.J.A.C. 7:7E-1.8 with no changes

or with minor changes that do not affect meaning: “acceptable,” “area,” “CAFRA area,”

99 <6

“conditionally acceptable,” “critical infrastructure,” “discouraged,” “encouraged,” “engineered

99 ¢

beach,” “engineered dune,” “homeland security facility,” “location,” “major commercial

2 ¢ 99 ¢

development,” “minor commercial development,” “parcel,” “prohibited,” “reconstruction,”

9 ¢¢ 9 ¢¢ 29 ¢

“redevelopment,” “spring high water line,” “spring tide,” “State Aid Agreement,” “water
dependent,” and “water oriented.”

The definition of “navigable” is being relocated from N.J.A.C. 7:7E-1.8 with an
amendment to include “kayaks” as another type of watercraft which must be afforded passage at
high tide for a watercourse to be considered navigable. A kayak is a watercraft that is similar to

a canoe.

The Department is not proposing to relocate from N.J.A.C. 7:7E-1.8 the definitions of
“‘action,’ ‘activity,” ‘project,” ‘proposal’ or ‘use,’” “11-digit hydrologic unit code area,” “natural
area,” and “watershed management area.” The definition of “‘action,” ‘activity,” ‘project,’
‘proposal’ or ‘use’” is not proposed to be recodified because the terms “activity and project” are
incorporated into the existing definition of “regulated activity” and the meaning of the terms

9% ¢

“action,” “proposal,” and “use” are clear from the context when they are used in the rules. The
definitions of the terms “11-digit hydrologic unit code area” and “watershed management area”

are not proposed to be recodified because the terms are not used in the new CZM rules at
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N.J.A.C. 7:7 as proposed to be consolidated and amended. The definition of “natural area” is not
proposed to be recodified. This term was originally defined as part of N.J.A.C. 7:7E-8.11, Public
trust rights, (subsequently amended and renamed “Public access”) solely for the purposes of that
section since natural areas helped determine the scope of public access along certain tidal
waterways and their shores, with public access in natural areas required to be designed to
minimize impacts to the natural area’s habitat value, vegetation, and water quality (see 38 N.J.R.
4570(a), 4576; November 6, 2006). This and other definitions specific to public access were
subsequently relocated to N.J.A.C. 7:7E-1.8 with the intention that all definitions relating to
public access be contained in the chapter definitions section rather than as part of the public
access rule (see 43 N.J.R. 772(a), 776; April 4, 2011). However, subsequent amendments to the

public access rule discontinued use therein of the term “natural area” and this definition of the

term is therefore no longer necessary.

Several of the same terms are defined in both existing N.J.A.C. 7:7-1.3 and existing
N.J.A.C. 7:7E-1.8. Where the definitions for such terms are identical in both existing sections,
the Department is proposing to recodify the definitions from existing N.J.A.C. 7:7-1.3 without
change, or with minor changes that do not affect meaning, to N.J.A.C. 7:7-1.5. This applies to

the following: “amusement pier,” “bulkhead,” “conservation restriction,” “footprint of

29 ¢¢ 99 C6

development,” “gabion,” “industrial development,” “linear development,” “living shoreline,”

99 ¢¢ 29 ¢c

“non-polluting material,” “public development,” “pumpout facility,” “residential development,”
“revetment,” and “site.” In other cases, the definitions for the same terms vary from each other

in ways that do not affect meaning. In those cases, the Department is proposing to recodify the
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definitions from existing N.J.A.C. 7:7E-1.8, with minor amendments that do not affect meaning,
because those versions of the definitions are worded most clearly. This applies to the following:
“mean high water” and “mean high water line.” Finally, two terms, “commercial development”
and “development,” are defined in existing N.J.A.C. 7:7-1.3 and in existing N.J.A.C. 7:7E-1.8
with substantive differences between the definitions. In both cases, the Department is proposing
to recodify the definitions from existing N.J.A.C. 7:7E-1.8 because the definition of “commercial
development” makes it clear that commercial development includes retail uses, and the definition
of “development” makes it clear that the enlargement of any structure or building refers to the
enlargement of the footprint of the development.

The Department is proposing to replace the definition of “habitable structure” which is
defined at existing N.J.A.C. 7:7-1.3 and existing N.J.A.C. 7:7E-1.8 with the definition of
“habitable.” The term “habitable” is used in both existing coastal rules and the CZM rules as
proposed to be consolidated and amended in describing both structures and development. This
term is used to distinguish between lawfully occupied or constructed structures or development
and derelict structures or development for the purpose of determining the applicable standards
for reconstruction or expansion. Under the emergency rulemaking and subsequent readoption to
address the impacts of Superstorm Sandy, the Department modified the existing permit-by-rule
for the reconstruction of a legally constructed residential or commercial development within the
same footprint at existing N.J.A.C. 7:7-7.2(a)7 (proposed N.J.A.C. 7:7-4.6) and adopted a new
permit-by-rule for the expansion or relocation (with or without expansion) of the footprint of a
residential or commercial development landward or parallel to the mean high water line at

N.J.A.C. 7:7-7.2(a)8 (proposed N.J.A.C. 7:7-4.7). To qualify for approval under these permits-
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by-rule, the development must have either been legally occupied or been capable of being legally
occupied in the most recent five-year period. This requirement is intended to limit the
applicability of these permits-by-rule to only development that is or could be used in the recent
past while taking into account that, after a storm or other event rendering the structure
inhabitable, there may be some period before construction begins when the structure is not
inhabited. In contrast, development that has not been recently occupied or is derelict is more
appropriately subject to Department review. The Department has determined that it is
appropriate to apply this standard when describing whether a structure or development is
“habitable.” Accordingly, the Department is proposing to replace the definition of “habitable
structure” with the definition of “habitable” for consistency and to make clear that a structure
need not be legally occupied for the entire five-year period to be considered habitable under the
rules. The proposed new definition does not include the demonstration requirement currently
contained in the definition of “habitable structure.” This change recognizes that, in the context
of the above-referenced permits-by-rule, there is no application to the Department within which
the applicant would be required to demonstrate occupancy during this period. Instead, the person
acting under the permits-by-rule need only demonstrate that they qualify for the permit-by-rule if
requested.

The Department is proposing to amend the definition of “Coastal Permit,” which is
identical at both existing N.J.A.C. 7:7E-1.8 and existing N.J.A.C. 7:7-1.3. The definition had
been amended in December 2007 (see 39 N.J.R. 5222(a); December 17, 2007) to include Federal

consistency determinations under the Federal CZMA and water quality certificates subject to

Section 401 of the Federal Clean Water Act, 33 U.S.C. § 1341. The Department is proposing to
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delete authorizations under these Federal acts from the definition and amend the scope of the
definition to apply only to authorizations and permits issued under New Jersey statutes. As
discussed later, “Federal consistency determination” and “water quality certificate” are defined
separately under this section and, as discussed earlier, their scope and duration are set forth at
N.J.A.C. 7:7-1.2.

The definition of “dwelling unit,” which is identical at both existing N.J.A.C. 7:7E-1.8
and existing N.J.A.C. 7:7-1.3, is proposed to be recodified at N.J.A.C. 7:7-1.5 and amended to
update the statutory citation for the definition of “vessel.”

99 <6

The definitions of “electrical substation,” “stormwater management facility,” “Tidelands
Map,” and “upland waterfront development area” currently found at existing N.J.A.C. 7:7E-5.2
are proposed to be relocated to N.J.A.C. 7:7-1.5. The definition of “Tidelands Map” is proposed
to be amended to make it clear that the base map photography is dated 1977/78. The definition
of “upland waterfront development area” is proposed to be amended to simply cross-reference
N.J.A.C. 7:7-2.4(a)3ii which describes the upland area subject to regulation under the Waterfront
Development Law. No changes to the definitions of “electrical substation,” and “stormwater
management facility.”

The Department is proposing to delete the definition of “Program,” which appears in both
existing N.J.A.C. 7:7-1.3 and existing N.J.A.C. 7:7E-1.8, because the Department is instead

proposing a definition for “Division.” The Division of Land Use Regulation is currently the

element in the Department that administers the coastal permitting program.
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The following definitions are recodified from existing N.J.A.C. 7:7-1.3 with amendments

99 ¢¢

described below: “beach,” “coastal bluff,” “charitable conservancy,” “excavation,” “floating
home,” and “person.”

The definitions of “beach,” “coastal bluff,” and “dune” at existing N.J.A.C. 7:7-1.3 are
proposed to be amended to simply cross-reference the respective special area rules describing
and defining these areas.

The definition of “charitable conservancy” is proposed to be recodified from existing
N.J.A.C. 7:7-1.3 and amended to include, as a help to users of the rule, a note that provides the
current text of the definition of charitable conservancy from the referenced statute. This is
consistent with the treatment of this definition in the FWPA rules, N.J.A.C. 7:7A-15.1.

The definition of “excavation” is proposed to be recodified from existing N.J.A.C. 7:7-
1.3 and amended by replacing the phrase “extraction of sand, gravel, earth, or any other
material” with “removal of soil or any other material located above the spring high water line.”
This is intended to distinguish excavation from dredging, which removes sediment located below
the spring high water line. A new definition of “dredging” is proposed as discussed below.

The definition of “floating home” is proposed to be recodified from existing N.J.A.C.
7:7-1.3 and amended to clarify that whether a waterborne structure, which is designed and
intended primarily as a permanent or seasonal dwelling, is a floating home is based on the
number of “consecutive” days it remains stationary.

The definition of “person” is proposed to be recodified from existing N.J.A.C. 7:7-1.3

and amended to add “corporate official” to clarify that the Department may impose liability for
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violations of CAFRA, the Waterfront Development Law, and the Wetlands Act of 1970 upon
corporate officials.

The Department is proposing to delete the definition of “educational facility” from
existing N.J.A.C. 7:7-1.3. Educational facilities are expressly excluded from “public
development” as that term is defined in CAFRA, and the statute does not separately define
educational facility. Rather than try to identify all types of educational facilities in a definition,
the Department will apply the term in accordance with its generally understood meaning, as
referring to elementary and secondary schools, as well as colleges, universities, and specialized
schools. If a potential applicant has a question as to whether a proposed development is
considered an educational facility and therefore exempt from CAFRA, the applicant may submit
a request for an applicability determination.

The Department is also proposing to delete the definition of “LURP (Land Use
Regulation Program) application form” because the term is not used in the CZM rules as
proposed to be consolidated and amended.

The Department is proposing new definitions, described further below, at N.J.A.C. 7:7-

9% ¢ 9% ¢

1.5 for the following terms: “administratively complete,” “coastal zone,” “complete for public

29 ¢¢ 99 ¢¢

comment,” “complete for public hearing,” “complete for review,” “dredged material,”

99 ¢ey

“dredging,” “duplex,” “Federal consistency determination,” “FEMA,” “FIRM,” “invasive plant

2 ¢

species,” “mitigation area,” “mitigation bank,” “mooring,” “NOAA,” “non-porous cover,” “non-

29 ¢ 9% ¢ 29 ¢

waterward side of development,” “sewer service area,” “site plan” or “plan,” “solar panel,”

“technically complete,” “USACE,” “USEPA,” “USFWS,” “USGS quad map,” “water quality

certificate,” “waters of the State,” “waters of the United States,” and “working day.”
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The term “coastal zone” is used throughout the rules and is proposed to be defined with
reference to N.J.A.C. 7:7-1.2(b), which explains the geographic scope of the rules.

99 <6

New definitions of terms “administratively complete,” “complete for public comment,”

29 ¢¢

“complete for public hearing,” “complete for review,” and “technically complete” are proposed
for purposes of reviewing permit applications. “Administratively complete” is a new term used
in the CZM rules that means all information required on the application checklist has been
submitted to the Department.

“Complete for public comment” and “complete for public hearing” are terms currently
used in existing N.J.A.C. 7:7. The proposed definitions refer to the point in the review of an
application for a CAFRA individual permit at which the application is both administratively and
technically complete and, therefore, ready for either a public hearing and comment period
pursuant to proposed N.J.A.C. 7:7-26.5 or, if no public hearing is held, a public comment period
pursuant to proposed N.J.A.C. 7:7-26.4.

The term “complete for review” is used in existing N.J.A.C. 7:7. This term means that
the application is administratively and technically complete and is ready for evaluation by the
Department for compliance with the standards applicable to the permit applied for. An
application for a CAFRA individual permit is complete for review once the public hearing and
public comment process, or if no public hearing is held, the public comment process has been
completed.

“Technically complete” is a new term used in the CZM rules to mean that each item

included in the application for a coastal permit other than a CAFRA individual permit provides

sufficient information for the Department to declare the application complete for review. For a
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CAFRA individual permit, technically complete means that each item included in the application
provides sufficient information for the Department to determine that application complete for
public comment or complete for public hearing.

A definition of “dredged material” is proposed. Consistent with the proposed definition
of “dredging” discussed below, dredged material is defined as sediment removed from below the
spring high water line. Consistent with the Department’s Solid Waste rules at N.J.A.C. 7:26-1.6,
the proposed definition expressly provides that dredged material is not a solid waste under the
Solid Waste rules at N.J.A.C. 7:26-1.6. This facilitates the beneficial use of dredged material for
landscape restoration, enhancing farming areas, capping and remediating landfills and
brownfields, transportation projects, beach protection, creating marshes, capping contaminated
dredged material disposal areas, and creating new wildlife habitats as provided at proposed
N.J.A.C. 7:7-15.12(d) and 7:7 Appendix G, The Management and Regulation of Dredging
Activities and Dredged Material in New Jersey’s Tidal Waters.

A definition of “dredging” is proposed to identify activities subject to the provisions in
the CZM rules pertaining to dredging. In the proposed definition, dredging is distinguished from
excavation.

A definition of “duplex” is proposed to make it clear that a duplex is a residential
structure of two attached units in which the interior living space of one unit directly abuts the
interior living space of the other unit, either in a side-by-side arrangement sharing a common
wall or in a lower unit-upper unit arrangement. In implementing the permit-by-rule for the

construction of a single-family home or duplex on a bulkheaded lagoon lot, the general permit

for the construction of a single-family home or duplex (expanded to development of one or two
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single-family homes or duplexes elsewhere in this proposal), and the housing use rule, the
Department has determined that a definition is necessary so that applicants will understand what
type of structures are governed by these permits.

Definitions are proposed for “Federal consistency determination” and “water quality
certificate.” As explained earlier with regard to proposed N.J.A.C. 7:7-1.2(e), in addition to
reviewing applications for coastal permits, the CZM rules are used by the Department to review
the consistency of certain activities performed by a Federal agency: a license, permit, or other
approval issued by a Federal agency; Outer Continental Shelf (OCS) Plans, which are the
Department of the Interior, Bureau of Ocean Energy Management approvals of OCS plans,
pursuant to the Outer Continental Shelf Lands Act, 43 U.S.C. 88 1331 et seq.; and applications
for Federal financial assistance to State and local government under Section 307 of the Federal
CZMA, 16 U.S.C. § 1456, or a license or permit issued by a Federal agency for the a discharge
to waters of the United States, subject to Section 401 of the Federal Clean Water Act, 33 U.S.C.
§1341.

The Federal consistency provision of the Federal CZMA provides states that have
Federally-approved coastal management programs with a tool to manage coastal uses and
resources and to facilitate cooperation and coordination with Federal agencies. Under the
Federal CZMA, Federal agency activities that have reasonably foreseeable coastal effects are
required to be consistent with a state’s enforceable policies to the maximum extent practicable
and require non-Federal applicants for Federal permits, licenses, or other approvals and funding
to be consistent with the state’s enforceable policies. Enforceable policies under the Federal

CZMA are state policies that are legally binding and by which a state exerts control over coastal
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uses and resources. In New Jersey, the current enforceable policies are contained in the existing
Coastal Permit Program Rules (N.J.A.C. 7:7), the existing Coastal Zone Management rules
(N.J.A.C. 7:7E) being consolidated with this proposal in one chapter at N.J.A.C. 7:7, the
Freshwater Wetlands Protection Act rules (N.J.A.C. 7:7A), the Stormwater Management rules
(N.J.A.C. 7:8), the New Jersey Pollutant Discharge Elimination System rules (N.J.A.C. 7:14A,
Subchapters 1, 2, 5, 6, 11, 12, 13, 15, 16, 18, 19, 20, 21, 24, and 25), and the Hackensack
Meadowlands District Zoning Regulations, N.J.A.C. 19:4 (portions of Subchapters 2, 3, 4,5, 7,
8, and 9). In addition to these regulations, New Jersey’s enforceable policies also include six
statutes: the Waterfront Development Law, the Wetlands Act of 1990, CAFRA, the Hackensack
Meadowlands Reclamation and Development Act (N.J.S.A. 13:17-1 et seq.), the Freshwater
Wetlands Protection Act, and the law concerning the transport of dredged materials containing
polychlorinated biphenyls (PCBs) in State waters (N.J.S.A. 13:19-33). The Department’s
dredging technical manual titled “The Management and Regulation of Dredging Activities and

Dredged Material Disposal in New Jersey’s Tidal Waters” and the NJMC Master Plan are also

enforceable policies (see http://www.nj.gov/dep/cmp/ for a description of each enforceable

policy and a link to each policy). There are four types of Federal actions under the Federal
CZMA that must be consistent with these enforceable policies: Federal agency activities;
issuance of Federal permits, licenses, and other approvals; approval of Outer Continental Shelf
Plans (OCS); and Federal financial assistance to state and local governments.

The water quality certification process under Section 401 of the Clean Water Act, 33
U.S.C. § 1341, provides states with a tool to protect water quality by providing an opportunity to

address aquatic resource impacts of Federally-issued permits and licenses. Under Section 401 of
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the Federal Clean Water Act, a Federal agency cannot issue a permit or license for an activity
that may result in a discharge to waters of the United States until the state where the discharge
originates has granted or waived Section 401 certification. Examples of Federal licenses and
permits subject to Section 401 certification include Clean Water Act Section 402 NPDES
permits issued by the United States Environmental Protection Agency, Clean Water Act Section
404 permits for discharge of dredged or fill material issued by the USACE, permits issued by the
USACE under Sections 9 and 10 of the Rivers and Harbors Act for activities which have a
potential discharge in navigable waters, and Federal Energy Regulatory Commission
hydropower licenses.

The proposed definitions for “FEMA,” “NOAA,” “USACE,” “USEPA,” and “USFWS”
spell out the acronyms for these entities. The proposed definition of FIRM, which is the
acronym for Federal Insurance Rate Map, explains that the FIRM is the map established by
FEMA for a particular community for purposes of the National Flood Insurance Program that
shows, among other things, flood hazard areas. FEMA’s regulations regarding insurance and
hazard mitigation include a definition of FIRM at 44 CFR 59.1.

A definition of “invasive plant species” is proposed for purposes of proposed permit-by-
rule 21 for the application of pesticide within coastal wetlands to control invasive plant species at
N.J.A.C. 7:7-4.21 and for proposed general permit 32 for the application of pesticide within
coastal wetlands to control invasive plant species at N.J.A.C. 7:7-6.32. The proposed definition
is adapted from the definition of invasive species adopted by the New Jersey Invasive Species

Council. See NJ Invasive Species Council 2009, New Jersey Strategic Management Plan for
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Invasive Species, http://www.nj.gov/dep/njisc/docs/Final NJ Strategic Management Plan for

Invasive Species 11.09.pdf.

Definitions of “mitigation area” and “mitigation bank” are proposed for purposes of
Subchapter 17, Mitigation, and Subchapter 18, Conservation Restrictions. The proposed
definitions are similar to those for these terms in the FWPA rules except that the proposed
definition of “mitigation area” does not include rights-of-way because a conservation restriction,
which is a requirement for mitigation, cannot be placed on a right-of-way, and the proposed
definition of “mitigation bank™ is modified so that the bank can provide for mitigation for
wetlands, uplands, and/or other aquatic resources rather than for impacts only to freshwater
wetlands and State open waters.

A definition of “mooring” is proposed. A mooring is the structure to which boats or jet
skis are secured and/or the water area adjacent to such structure. The Department is proposing
this definition to make it clear that a mooring is both the structure and the water area where the
boat is moored.

The Department is proposing to delete the definition of “impervious cover” from existing
N.J.A.C. 7:7-1.3 as recodified at N.J.A.C. 7:7-1.5. The definition also appears in existing
N.J.A.C. 7:7E-1.8, but it is not being relocated. The term “impervious cover” is used in existing
N.J.A.C. 7:7E-5, 5A, and 5B, which, as explained later in this Summary, are being proposed to
be recodified as N.J.A.C. 7:7-13, with amendments. In the existing rules, “impervious cover” is
the term used to define the amount of allowable non-porous cover, that is, buildings, structures,
and certain types of surfaces, that may be placed on a site. However, the term as used and

defined in the existing rules has caused some confusion because other Department rules define
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terms using “impervious” to mean a different set of surfaces. To avoid this confusion, the
Department is proposing to replace the term “impervious cover” in the CZM rules, as proposed
to be consolidated and amended, with the term “non-porous cover” and is proposing to define
“non-porous cover” at N.J.A.C. 7:7-1.5. The proposed definition of “non-porous cover” is the
existing definition of “impervious cover” (which, as noted, is being deleted).

A definition of “non-waterward side of development” is proposed for purposes of
describing the area in which an existing single-family home or duplex may be expanded under
the permit-by-rule at proposed N.J.A.C. 7:7-4.1, the general permit for the expansion or
reconstruction (with or without expansion) of a single-family home or duplex at proposed
N.J.A.C. 7:7-6.5, and the standards for the expansion or reconstruction (with or without
expansion) of a single-family home or duplex at proposed N.J.A.C. 7:7-15.2(f). The non-
waterward side of a development is the area of the site located landward of the line(s) drawn
through point(s) of the footprint of the building closest to the water, and parallel to the water
body, which line extends to the property boundaries.

The Department is proposing a definition of “sewer service area.” This term is used at
existing N.J.A.C. 7:7-2.1(b) and existing N.J.A.C. 7:7E-5B.2, 5B.4, and 5B.5, which are
proposed to be recodified at N.J.A.C. 7:7-2.2(b), and N.J.A.C. 7:7-13.15, 13.17, and 13.18,
respectively, and is defined in notes contained in Table H (at the end of existing N.J.A.C. 7:7E-
5B.4; proposed to be recodified at N.J.A.C. 7:7-13.17) and Table 1 (at the end of existing
N.J.A.C. 7:7E-5B.5; proposed to be recodified at N.J.A.C. 7:7-13.18). As such, these notes are
proposed for deletion. The proposed definition of “sewer service area” is the same as that

contained in the Water Quality Management Planning rules, N.J.A.C. 7:15. The proposed
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definition also includes reference to the Department’s website where sewer service areas can be
viewed.

A definition of “site plan” or “plan” is proposed. This term is proposed to replace the
terms “plans,” “development plans,” and “site plans,” which currently are used throughout
existing N.J.A.C. 7:7 and N.J.A.C. 7:7E. The proposed definition of “site plan” or “plan” is not
the same as the definition of “site plan” in the Municipal Land Use Law (MLUL), N.J.S.A.
40:55D-7, because the MLUL definition is specific to the types of plans that municipalities
require for applications subject to the MLUL. The type of graphic depiction the Department
requires to determine compliance with the CZM rules is broader than that which is subject to the
MLUL. For example, applicants are required to provide architectural and construction details,
cross-sections and grading plans. Further, the MLUL definition of site plan would preclude
single-family homeowners from preparing graphic depictions for their own use on their own
property. Also, for the purposes of consistency with the FHACA rules, the proposed definition
of site plan is the same as the definition of “drawing” at N.J.A.C. 7:13-1.2.

A definition of “solar panel” is proposed. The definition is the same as the definition of
the term in the Waterfront Development Law at N.J.S.A. 12:5-3.c and in CAFRA at N.J.S.A.
13:19-3. The Waterfront Development Law and CAFRA were amended in 2010 (see P.L. 2010,
c. 4) to define solar panel and to provide that the Department shall not as a condition of any
approval issued under these statutes include solar panels in any calculation of impervious surface
or impervious cover. See N.J.S.A. 12:5-3.c and 13:19-5.4. The statutory restriction on counting

solar panels in the calculation of impervious cover or, for purposes of the CZM rules as proposed

to be consolidated and amended, “non-porous cover” is proposed to be incorporated at N.J.A.C.
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7:7-13.3(c). Because the definition of solar panel in the statutes and as proposed at N.J.A.C. 7:7-
1.5 expressly excludes the base or foundation of the solar panel, plate, canopy, or array, that base
or foundation will be included in the calculation of non-porous cover under the CZM rules.

A new definition of “USGS quad map” is proposed. USGS quad maps are required to be
submitted with applications and as part of mitigation monitoring reports to identify the location
of the site.

Definitions of “waters of the State” and “waters of the United States” are proposed.
These terms are used in the geographic description of the coastal zone at proposed N.J.A.C. 7:7-
1.2; the definition of water quality certificate at proposed N.J.A.C. 7:7-1.5, the permit-by-rule for
the construction and/or installation of a boat wash wastewater system at a marina, boatyard, or
boat sales facility at proposed N.J.A.C. 7:7-4.11; the permit-by-rule for the application of
pesticide within coastal wetlands to control invasive plant species at proposed N.J.A.C. 7:7-4.21,
permit-by-rule for the construction of a swimming pool, spa, or hot tub and decking on a
bulkheaded lagoon lot without wetlands at proposed N.J.A.C. 7:7-4.22; the general permit for the
application of pesticide within coastal wetlands to control invasive plant species at N.J.A.C. 7:7-
6.32; and the additional application requirements specific to an application for an individual
permit at proposed N.J.A.C. 7:7-23.6. The definitions are the same as the definitions for these
terms in the FWPA rules at N.J.A.C. 7:7A-1.4. The addition of these terms is necessary because
development in wetlands located outside of the Hackensack Meadowlands District and north of
the Raritan River is subject to the permitting requirements of the FWPA rules, which apply in
“waters of the State” and “waters of the United States.” Where these activities are located within

the coastal zone as defined at proposed N.J.A.C. 7:7-1.2(b), a Federal consistency determination
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is required, and as explained earlier, the CZM rules are used in reviewing such determinations.
In addition, water quality certificates are required for activities that propose a discharge to waters
of the United States which require a Federal license or permit and which are subject to Section
401 of the Federal Clean Water Act.

A definition of “working day” is proposed to clarify provisions that set deadlines and
time periods consisting of a number of working days (as opposed to calendar days). A working

day is a day on which Department offices are open for business. This term is also used in the

FWPA rules and defined therein at N.J.A.C. 7:7A-1.4.

N.J.A.C. 7:7-1.6 Forms, checklists, information; Department address and website

Existing N.J.A.C. 7:7-1.6, Provisional permits, which provides that the Department may
issue a provisional permit if it finds that construction must begin prior to completion of the full
permit review process to meet regulatory or funding requirements of a Federal or State agency, is
proposed to be recodified as N.J.A.C. 7:7-20.1, with no changes in text. Proposed new N.J.A.C.
7:7-1.6, Forms, checklists, information; Department address and website, contains information as
to where forms, checklists, and other information related to this chapter can be obtained; the
addresses to which applications, fees, and other correspondence is to be submitted; contact
information for the Division of Land Use Regulation’s Technical Support Center for questions
concerning the CZM rules; and the website to be used for submitting applications for
authorization under a general permit-by-certification. This kind of information is currently

found at N.J.A.C. 7:7E-1.7, which is proposed to be repealed.
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N.J.A.C. 7:7-1.7 Liberal construction

Existing N.J.A.C. 7:7-1.7, Emergency permit authorization, is proposed to be repealed.
As discussed previously, the Department is proposing to align the rules governing the permitting
processes of these rules with the FWPA and FHACA rules; reflecting that effort, proposed new
N.J.A.C. 7:7-21 contains revised rules regarding emergency authorizations. Proposed new
N.J.A.C. 7:7-1.7, Liberal construction, provides that the chapter is to be liberally construed to

effectuate the purpose of the Acts under which it was adopted, and is recodified from N.J.A.C.

7:7-1.10(a), with no changes in text.

N.J.A.C. 7:7-1.8 Severability

Existing N.J.A.C. 7:7-1.8, which addresses situations where more than one coastal permit
is required for a development or project, is proposed for repeal. Existing N.J.A.C. 7:7-1.8(a)
provides that, where a development requires more than one coastal permit, only one application
needs to be submitted provided it complies with the requirements of each applicable permit
program. The content of existing N.J.A.C. 7:7-1.8(a) is proposed at N.J.A.C. 7:7-23.2(l) with
changes described later in this Summary.

Existing N.J.A.C. 7:7-1.8(b) provides that the Department shall assess a single permit fee
for a project that requires multiple land use permits and the applications are submitted
simultaneously. This provision is unnecessary, as existing N.J.A.C. 7:7-10.5, which is proposed
to be recodified at N.J.A.C. 7:7-25.5 with minor amendments that do not affect meaning,

addresses single permit fees and how they are to be calculated.
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Existing N.J.A.C. 7:7 contains two severability sections, N.J.A.C. 7:7-1.11 and 8.15.
Both are proposed to be repealed and a more comprehensive severability rule is proposed at
N.J.A.C. 7:7-1.8. The severability section provides that if any subchapter, section, subsection,
provision, clause, or portion of this chapter, or application thereof, is found unconstitutional or
invalid by a court, such finding is confined to the subchapter, section, subsection, provision,

clause, or portion of this chapter, or application in which the finding was made and does not

affect or impair the remainder of the chapter or the application thereof to other persons.

N.J.A.C. 7:7-1.9 Permit fees

Existing N.J.A.C. 7:7-1.9, Permit fees, provides that permit fees are established by the
Department pursuant to the 90-Day Construction Permit Law, N.J.S.A. 13:1D-29 et seq., are
published in the subchapter regarding fees, and that the Department will maintain a printed fee

schedule. This section is informative but unnecessary and is proposed to be repealed.

N.J.A.C. 7:7-1.10 Construction; relaxation of procedures or reconsideration of application
of substantive standards

Existing N.J.A.C. 7:7-1.10 addresses construction of the rules, relaxation of procedures,
and reconsideration of the application of substantive standards of the CZM rules. As noted
above, existing N.J.A.C. 7:7-1.10(a) regarding the liberal construction of the rules is proposed to
be relocated at N.J.A.C. 7:7-1.7 without amendment. The provisions at existing N.J.A.C. 7:7-

1.10(b) and (c) through (n) regarding relaxation of procedures and reconsideration of the
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application of CZM rules are proposed to be relocated at N.J.A.C. 7:7-19 with amendments, as

described in the summary of that subchapter.

N.J.A.C. 7:7-1.11 Severability
As discussed previously, the existing severability section at N.J.A.C. 7:7-1.11 is proposed

to be repealed, and replaced by proposed new N.J.A.C. 7:7-1.7.

Subchapter 2. Applicability and Activities for which a Permit Is Required

N.J.A.C. 7:7-2, Applicability and activities for which a Permit Is Required, explains the
applicability of the rules and when a coastal permit is required under the rules for activities in the
coastal zone regulated under the three enabling statutes: the Waterfront Development Law,

CAFRA, and the Wetlands Act of 1970.

N.J.A.C. 7:7-2.1 When a permit is required

Proposed N.J.A.C. 7:7-2.1, When a permit is required, is new. Proposed N.J.A.C. 7:7-
2.1(a) provides that anyone undertaking a regulated activity subject to the CZM rules must do so
in accordance with a coastal permit. This provision is similar to existing N.J.A.C. 7:7-1.5(a). As
noted previously, existing N.J.A.C. 7:7-1.5 is proposed to be repealed, with its substance
incorporated into various sections of the CZM rules as proposed to be consolidated and
amended. In addition, proposed N.J.A.C. 7:7-2.1(a) provides that undertaking a regulated

activity without a coastal permit is a violation of these rules, and that the person or persons
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responsible for the regulated activity will be subject to enforcement action in accordance with
proposed N.J.A.C. 7:7-29, Enforcement.

Proposed N.J.A.C. 7:7-2.1(b) lists the types of coastal permits the Department issues
under these rules and the subchapters where the requirements for the respective types of coastal
permits are found.

Proposed N.J.A.C. 7:7-2.1(c) explains that certain activities are exempt from the
requirement of obtaining a permit under CAFRA and the Waterfront Development Law and

identifies the CZM rules that set forth the exemptions and process for obtaining such exemptions

under these statutes.

N.J.A.C. 7:7-2.2 CAFRA

The Department is proposing to recodify existing N.J.A.C. 7:7-2.1 as N.J.A.C. 7:7-2.2,
with amendments. N.J.A.C. 7:7-2.2 defines the types of development for which a CAFRA
permit is required, the types of development for which a CAFRA permit is not required, and the
process for obtaining a written determination that a development is exempt from CAFRA.

N.J.A.C. 7:7-2.2(b) provides the Department’s interpretations of the statutory intent as it
applies to particular forms of development. At N.J.A.C. 7:7-2.2(b), in the provision regarding
the repair and maintenance of utilities in rights-of-way on beaches and dunes, the Department is
proposing to delete the qualifier “regulated” with respect to “development” because
“development” is the term in CAFRA to which the explanatory provisions of N.J.A.C. 7:7-2.2

are directed.
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At N.J.A.C. 7:7-2.2(c)1 the Department is proposing to delete reference to the Public
Law establishing the Municipal Land Use Law as the reference is not necessary in addition to the
statutory citation. At N.J.A.C. 7:7-2.2(f)1 through 3, the Department is proposing to cross-

reference the rule that describes the contents of the application form and the rule that sets forth

the address from which the application form may be obtained.

N.J.A.C. 7:7-2.3 Coastal wetlands

Existing N.J.A.C. 7:7-2.2 identifies the activities for which a coastal wetlands permit is
required and the activities that are prohibited in coastal wetlands, which are those wetlands
delineated and mapped pursuant to the Wetlands Act of 1970. The section is proposed to be
recodified as N.J.A.C. 7:7-2.3, with amendments at N.J.A.C. 7:7-2.3(c) that delete the reference
to the Wetlands Order promulgated by the Commissioner of Environmental Protection in 1972,
identify the maps as coastal wetlands maps for clarity, relocate the maps to proposed new
N.J.A.C. 7:7 Appendix D, and add the dates of the base map photography, 1971 and 1972. The
Department is proposing to delete the reference to the Wetlands Order because the content of the
Order has been incorporated into this rule and subsequently refined over the years. The listing of
the coastal wetlands maps is proposed to be relocated to Appendix D to avoid interrupting the
flow of the rules with a lengthy recitation of map numbers. For clarity, the Department is

proposing to specify the dates of the coastal wetlands map base photography, 1971 and 1972.

N.J.A.C. 7:7-2.4 Waterfront development

68



NOTE: THIS IS A COURTESY COPY OFTHISRULE PROPOSAL. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2014 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL VERSION WILL GOVERN.

Existing N.J.A.C. 7:7-2.3 identifies the activities for which a waterfront development
permit is required, the activities for which a waterfront development is not required, and the
process for obtaining a written determination that a development is exempt from the Waterfront
Development Law. The section is proposed to be recodified as N.J.A.C. 7:7-2.4 with
amendments.

At N.J.A.C. 7:7-2.4(a) and throughout N.J.A.C. 7:7-2.4, the Department is proposing to
replace the reference to “subchapter” with “chapter” since the CZM rules that would apply to a
particular development are not limited to those in Subchapter 2.

The introductory language of N.J.A.C. 7:7-2.4(a) is proposed to be amended to clarify
that the width of the waterfront area regulated under the CZM rules varies depending on location
in the Hackensack Meadowlands, in the CAFRA area, or outside those two areas, as specified in
the subsequent paragraphs. Proposed N.J.A.C. 7:7-2.4(a)3ii, existing N.J.A.C. 7:7-2.3(a)3il,
which describes the regulated waterfront development are upland of the mean high water line, is
proposed to be amended to make it clear that the distance is measured inland from the mean high
water line.

A new paragraph is proposed at N.J.A.C. 7:7-2.4(a)4 to reflect that the regulated
waterfront area within the 12-mile circle is distinct from that within the other areas. Proposed
new N.J.A.C. 7:7-2.4(a)4 references back to N.J.A.C. 7:7-1.2(c), which, as discussed previously,
explains New Jersey’s riparian jurisdiction as to the Delaware River under the Compact of 1905
between New Jersey and Delaware, as interpreted by the U.S. Supreme Court in State of New

Jersey v. State of Delaware, 552 U.S. 597, 623-24 (2008). Proposed N.J.A.C. 7:7-2.4(a)4

provides that within the 12-mile circle, the regulated waterfront area includes the area at or
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waterward of the mean high water line, consistent with the decree of the U.S. Supreme Court in
the 2008 ruling.

At N.J.A.C. 7:7-2.4(a)1 and 3, the Department is proposing to amend references to the
Hackensack Meadowlands District to reflect the correct name of this area as established by
statute (see N.J.S.A. 13:17-4), and to correct the statutory citation. At N.J.A.C. 7:7-2.4(a)2 and
3, the Department is proposing to replace reference to the “coastal area” as defined in section 4
of CAFRA with reference to the “CAFRA area,” which is defined at N.J.A.C. 7:7-1.5 and means
the area described at N.J.S.A. 13:19-4.

N.J.A.C. 7:7-2.4(c) identifies development activities that require a coastal permit in the
portion of the waterfront area that is located at or waterward of the mean high water line.
Consistent with the U.S. Supreme Court’s decree in State of New Jersey v. State of Delaware,
552 U.S. 597, 623-24 (2008), noted previously, the Department is proposing to amend this
subsection to make it clear that, in accordance with proposed N.J.A.C. 7:7-1.2(c), when the
activities identified at N.J.A.C. 7:7-2.4(c)1 through 4 are conducted within the 12-mile circle, a
permit is required only if the activity is an improvement appurtenant to the eastern shore of the
Delaware River and extending outshore of the mean low water line or the activity, such as
dredging, will maintain access from the navigable water to such improvement.

At N.J.A.C. 7:7-2.4(c)1, the Department is proposing to delete excavation from the
examples of the removal or deposition of sub-aqueous materials because the definition of
“excavation” as it is proposed to be amended at N.J.A.C. 7:7-1.5 refers to removal of soil or
material located above the spring high water line and is, therefore, not the removal of sub-

aqueous material.
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N.J.A.C. 7:7-2.4(c)3, which provides that a coastal permit is required for the mooring of a
floating home for more than 10 consecutive days, is proposed to be amended to delete reference
to the definition of floating home at existing N.J.A.C. 7:7-2.1(b) because specific reference to the
location of the definition is not necessary. However, with this proposal, the definition of
“floating home” is included in N.J.A.C. 7:7-1.5 (see summary above regarding the recodification
and amendments to the definitions section).

N.J.A.C. 7:7-2.4(d) identifies those activities within the waterfront area for which a
permit is not required under the CZM rules. Consistent with the proposed amendments at
N.J.A.C. 7:7-2.4(c) described above, the Department is proposing new N.J.A.C. 7:7-2.4(d)6,
which provides that in accordance with N.J.A.C. 7:7-1.2(c), within the 12-mile circle, a
development activity that is not an improvement appurtenant to the eastern shore of the Delaware
River and extending outshore of the mean low water line or that is not an activity, such as
dredging, that will maintain access from the navigable water to such improvement, does not
require a permit under these rules.

At N.JA.C. 7:7-2.4(d)7 and 8, the Department is proposing to delete the reference to the
adoption of the Tidelands Map and the date of the base map photography since this information
is included in the definition of “Tidelands Map” at N.J.A.C. 7:7-1.5. Consistent with the
clarifying amendment proposed at N.J.A.C. 7:7-2.3(c), the Department is replacing reference to
the “New Jersey Coastal Wetlands maps promulgated by the Department pursuant to the
Wetlands Act of 1970 (base map photography dated 1971, 1972)” with a cross-reference to the
coastal wetlands maps identified pursuant to N.J.A.C. 7:7-2.3(c) and Appendix D. The

Department is also proposing to amend N.J.A.C. 7:7-2.4(d)7 and 8 to clarify that the activities
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described in these paragraphs will be exempt if a waterfront development permit for the activities
was received after the date of the Tidelands Map or the date of the coastal wetlands map, as
applicable.

At N.J.A.C. 7:7-2.4(e), the Department is proposing to update the citations for the
permits-by-rule which apply to the construction of the portion of a dock or pier located landward
of the mean high water line in the coastal zone.

N.J.A.C. 7:7-2.4(f) sets forth the process for requesting a written determination from the
Department that a specific activity is exempt from the Waterfront Development Law and the
requirements of the CZM rules. For consistency, the Department is proposing to replace the
introductory language of this provision with introductory language similar to that at N.J.A.C.
7:7-2.2(F), which sets forth the process for requesting a written determination that a development
is exempt from CAFRA and these rules.

The Department is proposing new N.J.A.C. 7:7-2.2(f)3 through 5 to establish submission
requirements for an exemption request pursuant to N.J.A.C. 7:7-2.4(d)4 through 6, respectively.
A request for a determination of exemption pursuant to N.J.A.C. 7:7-2.4(d)4, for the installation
of certain wind turbines, must include a completed application form; a description of the
proposed development; the application fee; the total height and rotor swept area of the proposed
wind turbine(s); and a site plan depicting the location of the proposed wind turbines, the height
of the wind turbine(s) in relation to the ground surface elevation, and details of the wind turbine
monopole. A request for a determination of exemption pursuant to N.J.A.C. 7:7-2.4(d)5, for the
installation of certain solar panels, must include a completed application form; a written

description of the proposed development; the application fee; a site plan depicting the location of
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the proposed solar panels and the floodway, if appropriate; and if proposed to be located on a
sanitary landfill, a copy of the Closure and Post-Closure Plan or modified plan as approved by
the Department in accordance with the Solid Waste Management rules. A request for a
determination of exemption pursuant to N.J.A.C. 7:7-2.4(d)6, for development activity that is not
an improvement appurtenant to the eastern shore of the Delaware River and extending outshore
of the mean low water line or will maintain access from the navigable water to such
improvement, must include a completed application form; a written description of the proposed
development; the application fee; and a site plan depicting the location of the proposed
development activity and the mean high water line.

Similar to the amendments proposed at N.J.A.C. 7:7-2.2(f)1 through 3, at N.J.A.C. 7:7-
2.4(f)1 through 7 the Department is proposing to cross-reference the rule that describes the
contents of the application form and the rule that sets forth the address from which the
application form may be obtained. Also, the Department is correcting a typographical error at
N.J.A.C. 7:7-2.4(f)7iv.

At NJ.A.C. 7:7-2.4(H)1iii, 2iii, and 6viii, the term “U.S. Geological Survey topographic
quadrangle map” is replaced with the term “USGS quad map” as that is the defined term
proposed at N.J.A.C. 7:7-1.5. At N.J.A.C. 7:7-2.4(F)6vi, the Department is deleting the reference
to the adoption of the Tidelands Map and the date of the base map photography since this
information is included in the definition of “Tidelands map” at N.J.A.C. 7:7-1.5. Further, the
term “New Jersey Coastal Wetlands Map” is replaced with coastal wetlands map for consistency

with N.J.A.C. 7:7-2.3(c).
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N.J.A.C. 7:7-2.5 Obtaining an applicability determination

Proposed new N.J.A.C. 7:7-2.5 establishes the requirements for seeking a written
determination from the Department as to whether CAFRA, the Wetlands Act of 1970, and/or the
Waterfront Development Law applies to a particular proposed project, and therefore is regulated

under the CZM rules. The section replaces existing N.J.A.C. 7:7-1.5(a)1 and 2 regarding

jurisdictional determinations.

Subchapter 3. General Provisions for Permits-by-Rule, General Permits-by-Certification,
and General Permits

Existing N.J.A.C. 7:7-3, Pre-application review, is proposed to be repealed and the
substance of it is proposed, with amendments, at new N.J.A.C. 7:7-22, Pre-application
conferences.

Proposed new N.J.A.C. 7:7-3, General Provisions for Permits-by-Rule, General Permits-
by-Certification, and General Permits, contains the general provisions that apply to all permits-
by-rule, general permits-by-certification, and general permits. As explained below, parts of
proposed N.J.A.C. 7:7-3 are recodified, with amendments, from elsewhere in existing N.J.A.C.

7:7.

N.J.A.C. 7:7-3.1 Purpose and scope

Proposed N.J.A.C. 7:7-3.1 is new, and explains the purpose and scope of the subchapter.
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N.J.A.C. 7:7-3.2 Standards for issuance, by rulemaking, of permits-by-rule, general
permits-by-certification, and general permits

Proposed N.J.A.C. 7:7-3.2 contains the procedures governing the Department’s issuance
by rulemaking of permits-by-rule and general permits and is recodified from N.J.A.C. 7:7-7.1,
with amendments. The rule is proposed to be amended to include general permits-by-
certification, a new type of authorization explained in more detail in the summary of proposed
N.J.A.C. 7:7-5, General Permits-by-Certification.

Existing N.J.A.C. 7:7-7.1(a), which explains the scope of the existing rule, is proposed to
be deleted because proposed new N.J.A.C. 7:7-3.1 serves that purpose. Existing N.J.A.C. 7:7-
7.1(b) through (f) are proposed to be recodified at N.J.A.C. 7:7-3.2(a) through (e), respectively,
with amendments to clarify terminology related to rulemaking, and to include general permits-
by-certification.

At N.J.A.C. 7:7-3.2(b)3, the Department is proposing to replace reference to providing an
opportunity for a public hearing when it proposes rule changes regarding permits-by-rule,
general permits, and general permits-by-certification with reference to providing an opportunity
for public comment. Consistent with the rulemaking provisions of the Administrative Procedure
Act (APA), N.J.S.A. 52:14B-1 et seq., the public will be able to submit written comments on any
proposed changes to the rules governing these permits, and the Department will have the
flexibility to hold a public hearing in the appropriate circumstance.

Existing N.J.A.C. 7:7-7.1(e)1, which provides that the Department may add special

conditions in an authorization to ensure a specific proposed development qualifies for
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authorization under a particular general permit, is proposed to be deleted because proposed
N.J.A.C. 7:7-3.8(b), explained below, incorporates this requirement.

Existing N.J.A.C. 7:7-7.1(g) and (h), which link the review and reissuance by rulemaking
of permits-by-rule and general permits to the five-year sunset and readoption timeframes in the
APA, are proposed to be deleted because the 2011 amendments to the APA lengthened the
sunset period to seven years and also established that rules can be readopted in certain
circumstances without full rulemaking. Consistent with the flexibility regarding readopting rules
that was incorporated into the APA, proposed N.J.A.C. 7:7-3.2 will ensure that the rules
governing permits-by-rule, general permits, and the new general permits-by-certification are
amended as necessary based on the Department’s experience administering the coastal
permitting program as well as in consideration of ongoing feedback from the public.

Existing N.J.A.C. 7:7-7.1(i), which describes the structure of existing N.J.A.C. 7:7-7, is

proposed to be deleted because it is unnecessary given the reorganization of the CZM rules.

N.J.A.C. 7:7-3.3 Use of a permit-by-rule, or an authorization pursuant to a general permit-
by-certification or a general permit to conduct regulated activities

Proposed N.J.A.C. 7:7-3.3 is new. As explained below, provisions currently found at
N.J.A.C. 7:7-7.2 and 7.3 are proposed to be incorporated here with amendments. Proposed
N.J.A.C. 7:7-3.3(a) replaces existing N.J.A.C. 7:7-7.2(b), and provides that, except for the
construction of the upland portion of a dock or pier or boat ramp under the permits-by-rule at
N.J.A.C. 7:7-4.4, 4.5, and 4.9, respectively, activities that meet the requirements of a permit-by-

rule may be conducted without prior Department approval. However, as set forth in these three
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specific permits-by-rule, a person can undertake the activities covered by these permits-by-rule
only after the Department has issued a waterfront development permit for the portion of the
associated dock, pier or boat ramp located waterward of the mean high water line.

Proposed N.J.A.C. 7:7-3.3(b) provides that activities that meet the requirements of a
general permit-by-certification may be conducted once the applicant has received the automatic
authorization resulting from completion of the application submission through the Department’s
electronic permitting system. Proposed N.J.A.C. 7:7-3.3(c) provides that activities that meet the
requirements of a general permit may be conducted upon receipt of an authorization from the
Department in accordance with N.J.A.C. 7:7-26.

Proposed N.J.A.C. 7:7-3.3(d) provides that a permit-by-rule or an authorization under a

general permit-by-certification or general permit does not relieve the person conducting the

regulated activities from obtaining all other applicable permits or approvals required by law.

N.J.A.C. 7:7-3.4 Use of more than one permit on a single site

Proposed N.J.A.C. 7:7-3.4 is new and sets forth the requirements for combining
authorizations under this chapter and for undertaking multiple activities under multiple permits
on a single site.

Proposed N.J.A.C. 7:7-3.4(a) explains that a person may undertake a given regulated
activity more than once on a single site, and that the activity may be authorized each time under
a single permit-by-rule, or a single authorization under a general permit-by-certification or
general permit, provided the individual limits and conditions of the permit are not exceeded. To

illustrate, under the permit-by-rule at existing N.J.A.C. 7:7-7.2(a)1, which is proposed to be
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recodified at N.J.A.C. 7:7-4.1, a person is authorized to construct a 400-square-foot addition on
the non-waterward side of an existing single-family home or duplex provided the cumulative
surface area of the addition does not exceed 400-square-feet since July 19, 1994, and the other
requirements of the permit-by-rule are met. Two separate 200-square-foot expansions could be
built under the permit-by-rule at different times for the same home or duplex because the
cumulative total surface area of both expansions does not exceed the 400-square-foot limitation
of the permit-by-rule as applied to that site. However, where a 300-square-foot expansion had
already been constructed pursuant to this permit-by-rule, an additional 200-square-foot
expansion could not be constructed under the permit-by-rule because the cumulative total surface
area of both expansions would be greater than 400-square-feet, and would exceed that limitation
in the permit-by-rule as applied to that site.

Under proposed N.J.A.C. 7:7-3.4(b), a person may undertake more than one regulated
activity on a site, and the activities may be authorized under one or more permits-by-rule, or
authorizations under general permits-by-certification or general permits, so long as the individual
limits and conditions of each permit are not exceeded. To illustrate, a person could construct a
single family home or duplex on a bulkheaded lagoon lot under the permit-by-rule at existing
N.J.A.C. 7:7-7.2(a)3, which is proposed to be recodified at N.J.A.C. 7:7-4.2, and on the same site
concurrently seek authorization under the general permit-by-certification at proposed N.J.A.C.
7:7-5.2 for the reconstruction of the existing bulkhead in-place, since combining these regulated

activities does not exceed a limit or condition of either the permit-by-rule or the general permit-

by-certification.
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Proposed N.J.A.C. 7:7-3.4(c) provides that, on a single site, once the limits and
conditions of a given permit-by-rule, or of a general permit-by-certification, or a general permit
have been met, no additional activities may be authorized under that particular permit on that
site, regardless of how much time passes or whether the site is subdivided or transferred to a new
owner. A person intending to seek authorization to undertake a regulated activity under a
permit-by-rule, general permit-by-certification, or general permit where any limit or condition of
the permit would be exceeded by doing so on that site must therefore obtain an individual permit
in order to undertake the activity. This requirement is necessary to ensure that the cumulative
total of any adverse environmental impacts on a given site as a result of the use of the permit is
minimal as required under N.J.A.C. 7:7-3.2(b)1 and to ensure that a person does not exceed or
circumvent a particular limit or condition of a given permit when various authorizations that
pertain to one site are considered collectively.

Proposed N.J.A.C. 7:7-3.4(d) addresses the use of permits-by-rule, or authorizations
under general permits-by-certification or general permits in combination with an individual
permit, on a single site. Any permit-by-rule or authorization under any general permit-by-
certification may be used in combination with an individual permit on a single site. However,
authorizations under only three general permits may be combined with an individual permit on a
single site. It is appropriate to combine the general permits referenced at N.J.A.C. 7:7-3.4(d)3i
and i with an individual permit as it facilitates the streamlining of permit reviews for single
family homes and because the activities covered by these general permits are often associated
with other activities on the site that require an individual permit, such as the construction of a

bulkhead waterward of the mean high water line. It is also appropriate to combine the general
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permit referenced at N.J.A.C. 7:7-3.4(d)3iii for the landfall of utility lines with an individual

permit because the regulated activity on the land is associated with the installation of a utility

line in the water that requires an individual permit.

N.J.A.C. 7:7-3.5 Duration of an authorization under a general permit-by-certification

N.J.A.C. 7:7-3.5 is new and addresses the duration of authorizations under general
permits-by-certification.

Proposed N.J.A.C. 7:7-3.5(a) provides that an authorization under a general permit-by-
certification is valid for five years from the issuance date of the authorization.

Proposed N.J.A.C. 7:7-3.5(b) provides that an authorization under a general permit by-
certification cannot be extended. As discussed in the summary of N.J.A.C. 7:7-5, an
authorization under a general permit-by-certification applies to a tightly circumscribed set of
regulated activities that the Department has determined are simple and straightforward in nature
and therefore easily able to be undertaken and completed within five years of the date of issuance
of the authorization. If the activity is not completed within the five-year term of the
authorization, the person must apply again for authorization.

Proposed N.J.A.C. 7:7-3.5(c) provides that where an authorization under a general
permit-by-certification expires, all regulated activities authorized under the general permit-by-
certification must cease.

Proposed N.J.A.C. 7:7-3.5(d) provides that where a person intends to commence or

continue regulated activities that had been authorized under an authorization that expired, the
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person must obtain a new authorization under a permit under this chapter authorizing the

regulated activities.

N.J.A.C. 7:7-3.6 Duration of an authorization under a general permit for which an
application was declared complete for review prior to (the effective date of these
amendments)

Proposed N.J.A.C. 7:7-3.6 addresses the duration of a general permit authorization for
which the application is declared complete for review before the effective date of the new and
amended CZM rules and where the application is subsequently approved. An application that is
declared complete for review is both administratively and technically complete, and the
Department staff is able to perform a detailed review and render a decision to approve or deny
the application. Therefore, in fairness to these applicants, the duration of a general permit
authorization issued based on an application that is declared complete for review prior to these
new rules’ taking effect will be the same as what it would have been under existing N.J.A.C. 7:7-
7.3(k), the content of which is being continued at proposed N.J.A.C. 7:7-3.6. An application for
a general permit authorization that is declared complete for review on or after the effective date
of the new and amended CZM rules will be subject to the provisions governing duration at
proposed N.J.A.C. 7:7-3.7, described below. It should be noted that an application submitted
prior to the effective date of the new and amended CZM rules that is returned, rejected, or denied
and subsequently resubmitted will be considered a new application subject to proposed N.J.A.C.
7:7-3.7 if the resubmitted application is declared complete for review on or after the effective

date of the new and amended rules.
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Proposed N.J.A.C. 7:7-3.6(a) explains the scope of the section. Proposed N.J.A.C. 7:7-
3.6(b) provides that an authorization under a general permit governed by this section is valid for
five years from the issuance date of the authorization.

Proposed N.J.A.C. 7:7-3.6(c) provides that the term of an authorization under a general
permit governed by this section cannot be extended. Because general permit authorizations
under this section can continue valid for an indefinite period of time if construction is started and
meets the conditions at proposed N.J.A.C. 7:7-3.6(e), there is no need to provide for the
extension of the five-year term of the authorization.

Proposed N.J.A.C. 7:7-3.6(d) requires that, unless the conditions at N.J.A.C. 7:7-3.6(e)
apply, all regulated activities authorized under the general permit must cease if the authorization
expires.

Proposed N.J.A.C. 7:7-3.6(e) provides that, where construction is commenced before the
authorization expires, construction can continue to completion provided there are no cumulative
lapses in construction activity of greater than one year. At proposed N.J.A.C. 7:7-3.6(e)1,
construction is defined for this limited purpose in the same way it is defined in existing N.J.A.C.
7:7-7.3(K)1.

Where a person intends to commence or continue regulated activities under an
authorization that has expired, and where construction was not commenced as set forth in
proposed N.J.A.C. 7:7-3.6(e), proposed N.J.A.C. 7:7-3.6(f) provides that the person must obtain

a new authorization or permit under this chapter to once again authorize those activities.
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N.J.A.C. 7:7-3.7 Duration of an authorization under a general permit for which an
application is deemed complete for review on or after (the effective date of these
amendments)

Proposed N.J.A.C. 7:7-3.7 addresses the duration of a general permit authorization for
which the application is declared complete for review on or after the effective date of the
amended and new CZM rules. The duration of a general permit authorization for which the
application is declared complete for review prior to the effective date of the CZM rules is subject
to proposed N.J.A.C. 7:7-3.6, described above.

Proposed N.J.A.C. 7:7-3.7(a) explains the scope of the section. Proposed N.J.A.C. 7:7-
3.7(b) provides that an authorization under a general permit governed by this section is valid for
five years from the issuance date of the authorization, except as provided at proposed N.J.A.C.
7:7-3.7(c). Proposed N.J.A.C. 7:7-3.7(c) provides that the five-year term of an authorization
under a general permit governed by this section may be extended one time for five years
pursuant to N.J.A.C. 7:7-27.3. Proposed N.J.A.C. 7:7-3.7(d) requires that all regulated activities
authorized under the general permit must cease if the authorization expires.

These requirements are similar to those at existing N.J.A.C. 7:7-7.3(k), except that the
Department is not continuing the provision that allows a person to continue construction if it has
been commenced. Instead, a person conducting regulated activities pursuant to an authorization
or permit can obtain a one-time five-year extension of the authorization. Since the activities that
can be authorized under general permits are limited in size and scope, it has been the
Department’s experience implementing the coastal permitting program that five years is usually

a sufficient period of time to complete them. The proposed rules allow one five-year extension
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for a total of 10 years to complete the activity where the applicant demonstrates in accordance
with N.J.A.C. 7:7-27.3 that the extension is warranted.

Proposed new N.J.A.C. 7:7-3.7(e) addresses the situation where the authorization under a
general permit has expired, and the person conducting the regulated activities intends to
commence or continue the regulated activities that had been authorized. If no regulated activities
have occurred prior to expiration of the authorization, the Department will issue a new
authorization under the general permit only if the project is revised where necessary to comply
with the requirements of the CZM rules in effect when the application for the new authorization
is submitted. If any regulated activities have occurred, the Department will issue a new
authorization under the general permit only if the project is revised where feasible to comply
with the requirements of the CZM rules in effect when the application for the new authorization
is submitted. In determining the feasibility of compliance with the requirements of the rules in
effect, the Department will consider the amount of construction that has been completed prior to
the expiration of the original authorization, the amount of reasonable financial investment that
has been made in the original design consistent with the requirements applicable under the

original authorization, and whether continuing construction as approved under the original

authorization would have an adverse impact on the environment.

N.J.A.C. 7:7-3.8 Conditions applicable to a permit-by-rule, or to an authorization
pursuant to a general permit-by-certification or a general permit
Proposed N.J.A.C. 7:7-3.8(a) provides that a person conducting regulated activities

pursuant to a permit-by-rule, or pursuant to an authorization under a general permit-by-
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certification or general permit, must comply with the conditions set forth in the respective
permit-by-rule, general permit-by-certification, or general permit as well as the conditions that
apply to all permits at proposed N.J.A.C. 7:7-27.2.

Proposed N.J.A.C. 7:7-3.8(b) provides that the Department may establish additional
conditions in an authorization pursuant to a general permit as necessary on a case-by-case basis
to ensure the authorized regulated activity meets the requirements of the CZM rules and its
enabling statutes. Additional special conditions are not imposed on authorizations under general
permits-by-certification because, as explained in the summary of N.J.A.C. 7:7-5, in order to
obtain the authorization under the general permit-by-certification, the applicant must certify that

its proposed project will not vary from the specific conditions established in the general permit-

by-certification.

Subchapter 4. Permits-by-Rule

Existing N.J.A.C. 7:7-4, Permit Review Procedure, is proposed to be repealed and the
substance of it divided among proposed new N.J.A.C. 7:7-23, Application Requirements;
N.J.A.C. 7:7-24, Requirements for an Applicant to Provide Public Notice of an Application;
N.J.A.C. 7:7-26, Application Review; and N.J.A.C. 7:7-27, Permit Conditions; Modification,
Transfer, Suspension, and Termination of Authorizations and Permits.

Proposed new N.J.A.C. 7:7-4 contains permits-by-rule for activities in the coastal zone.
The Department is proposing to structure the subchapter so that each permit-by-rule is located in
a single section. The permits-by-rule at existing N.J.A.C. 7:7-7.2(a)1 and (a)3 through 21 are

proposed to be recodified at N.J.A.C. 7:7-4.1 through 4.20 as permits-by-rule 1 through 20, with
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amendments. Existing N.J.A.C. 7:7-7.2(a)2 is reserved and thus not recodified. The
amendments proposed to existing N.J.A.C. 7:7-7.2(a)4 and 5, recodified at proposed N.J.A.C.
7:7-4.3 and 4.4, respectively, are described below. The Department is proposing amendments to
the other recodified permits-by-rule to facilitate the restructuring of the permits-by-rule as
sections within the new subchapter that do not affect the substance of the existing provisions.
The Department is also proposing two new permits-by-rule at proposed N.J.A.C. 7:7-4.21 and
4.22, as described below. Existing N.J.A.C. 7:7-7.2(b) and (c) are proposed to be deleted. The
substance of these provisions, which identify the permits-by-rule reviewed by the Department in
conjunction with a waterfront development permit and the permits-by-rule that do not require

notification to the Department prior to commencement of regulated activities, is relocated at

proposed N.J.A.C. 7:7-3.3(a) and explained in the summary of that rule.

N.J.A.C. 7:7-4.3 Permit-by-rule 3 - placement of public safety or beach/dune ordinance
signs on beaches or dunes and placement of signs on beaches or dunes at public parks

The permit-by-rule at existing N.J.A.C. 7:7-7.2(a)4 for the placement of public safety or
beach/dune ordinance signs on beaches or dunes and placement of signs on beaches or dunes at
public parks is proposed to be recodified at N.J.A.C. 7:7-4.3. The Department is proposing to
clarify that only governmental entities can install signs at public parks. Examples of signs that
may be placed at public parks on beaches and dunes are restroom signs, speed limit signs, and rip

current signs.
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N.J.A.C. 7:7-4.4 Permit-by-rule 4 - construction of nonresidential docks, piers, boat ramps,
and decks located landward of mean high water line

The permit-by-rule at existing N.J.A.C. 7:7-7.2(a)5 for the construction of nonresidential
docks, piers, boat ramps, and decks located landward of the mean high water line is proposed to
be recodified at N.J.A.C. 7:7-4.4. The Department is proposing an amendment at proposed
N.J.A.C. 7:7-4.4(c) clarifying that the construction of a nonresidential deck under this permit-by-
rule must be located landward of the mean high water line. The Department is also proposing a
new provision at N.J.A.C. 7:7-4.4(d) which provides that this permit-by-rule does not authorize
the construction of a boat ramp within wetlands. If a person wishes to construct a boat ramp
within wetlands, a coastal wetlands or freshwater wetlands permit would be required. While
construction of a dock, pier or deck in accordance with the requirements applicable to those
structures, including the required minimum height of the structure, will have limited impact to
the wetlands, the construction of a boat ramp within wetlands can result in significant impacts to

or loss of wetlands. Therefore, such impacts are more appropriately reviewed by the Department

through an application for a coastal or freshwater wetlands permit.

N.J.A.C. 7:7-4.9 Permit-by-rule 9 - previous filling of tidelands associated with an existing
single family home or duplex

The permit-by-rule at existing N.J.A.C. 7:7-7.2(a)10 for the previous filling of tidelands
associated with an existing single family home or duplex is proposed to be recodified at N.J.A.C.
7:7-4.9. The Department is proposing an amendment at proposed N.J.A.C. 7:7-4.9(a) to delete

the reference to the adoption of the Tidelands Map and the date of the base map photography
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since this information is included in the definition of “Tidelands Map” at proposed N.J.A.C. 7:7-

1.5.

N.J.A.C. 7:7-4.20 Permit-by-rule 20 — implementation of a sediment sampling plan for
sampling in a water area as part of a dredging or dredged material management activity or
as part of a remedial investigation of a contaminated site

The permit-by-rule at existing N.J.A.C. 7:7-7.2(a)21 for the implementation of a
sediment sampling plan for sampling in a water area as part of a dredging or dredged material
management activity or as part of a remedial investigation of a contaminated site is proposed to
be recodified at N.J.A.C. 7:7-4.20. The Department is proposing to amend proposed N.J.A.C.
7:7-4.20(a) to delete reference to the Department’s dredging technical manual and instead
require that if a sampling plan is part of a dredging or dredged material management activity, the
plan must be prepared in accordance with proposed new N.J.A.C. 7:7 Appendix G and approved
by the Department. Chapter 111 of Appendix G addresses the development and implementation

of sediment sampling plans and composting schemes.

N.J.A.C. 7:7-4.21 Permit-by-rule 21 — application of pesticide within coastal wetlands to
control invasive plant species

The Department is proposing a new permit-by-rule at N.J.A.C. 7:7-4.21 for the
application of pesticide within coastal wetlands to control invasive plant species. As indicated

on the USFWS website at www.fws.gov/invasives/fag.html, invasive plant species are likely to

cause harm to the economy, environment, or human health. Invasive plants reduce the amount of

88


http://www.fws.gov/invasives/faq.html

NOTE: THIS IS A COURTESY COPY OFTHISRULE PROPOSAL. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2014 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL VERSION WILL GOVERN.
biodiversity on a site, changing the habitat and reducing or eliminating the food source for native
wildlife within the habitat. In addition, invasive species disrupt the existing natural communities
and ecological processes by out-competing the native plants within the area. Invasive plant
species can cause a reduction in revenues to natural resource based businesses, thus creating an
economic hardship. Finally, some invasive species may be poisonous and therefore hazardous to
human health.

The management of invasive plant species in the coastal zone typically includes the
application of pesticides in coastal wetlands, which are regulated under the Wetlands Act of
1970, N.J.S.A. 13:9A-1 et seq., and therefore under the CZM rules as proposed to be
consolidated and amended. Under existing N.J.A.C. 7:7-2.2(b)3, which is proposed to be
recodified at N.J.A.C. 7:7-2.3(b)3, the application of any pesticide on areas in regulated coastal
wetlands containing significant stands of high vigor saltmarsh cordgrass, wild rice, cattail, and
common threesquare is prohibited. Consequently, to minimize impacts to coastal wetlands and
to avoid the application of pesticides on significant stands of the above-noted coastal wetlands
grasses, under proposed N.J.A.C. 7:7-4.13(a)1, the area in which pesticides can be applied to
control invasive plant species is limited to a total of one-quarter acre or less on any given site.
As discussed in the summary of Subchapter 6, the Department is also proposing a new general
permit for the application of pesticide within coastal wetlands to control invasive plants in areas
greater than one-quarter acre at proposed N.J.A.C. 7:7-6.32, General permit 32 — application of
pesticide within coastal wetlands to control invasive plant species.

Proposed N.J.A.C. 7:7-4.21(a)2 requires that the activities must not adversely affect

habitat for threatened or endangered wildlife or plant species.
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Under the Department’s Pesticide Control regulations at N.J.A.C. 7:30-9.3, the

application of pesticides in an aquatic environment requires an aquatic pesticide permit from the
Department’s Pesticide Control Program. Accordingly, proposed N.J.A.C. 7:7-4.21(a)3 requires
that, if the application of pesticide within coastal wetlands to control invasive plant species is

conducted in waters of the State or waters of the United States, they must be conducted pursuant

to an aquatic pesticide permit.

N.J.A.C. 7:7-4.22 Permit-by-rule 22 - construction of a swimming pool, spa or hot tub and
associated decking on a bulkheaded lot without wetlands

The Department is proposing a new permit-by-rule at N.J.A.C. 7:7-4.22 for the
construction of a swimming pool, spa, or hot tub and any associated decking. To ensure that the
pool, spa, or hot tub is not located within special areas, proposed N.J.A.C. 7:7-4.14(a) provides
that this permit-by-rule is applicable only where the entire waterfront portion of the lot is legally
bulkheaded and where there are no wetlands located landward of the bulkhead. Proposed
N.J.A.C. 7:7-4.22(a)1 provides that the construction cannot involve the excavation, grading, or
filling of a beach or dune. To facilitate any future replacement of the existing bulkhead, the
pool, spa, or hot tub must be set back 15 feet from the waterward face of the bulkhead in
accordance with proposed N.J.A.C. 7:7-4.22(a)2.

To ensure that the development of pools, spas, or hot tubs authorized under the permit-
by-rule will cause only minimal adverse environmental impacts when performed separately, as
well as have only minimal cumulative environmental impacts, the Department is proposing at

N.J.A.C. 7:7-4.22(a)3 to limit the footprint of the pool, spa, or hot tub and associated decking to
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a cumulative total area of 750 square feet as of the effective date of this permit-by-rule which is
the average size of a pool with associated decking and hot tub. The rule gives examples of how
this limit is intended to work.

Proposed N.J.A.C. 7:7-4.22(a)4 through 6 address water quality concerns by requiring
that the backwash system not discharge into the adjacent water body, that a silt fence be

constructed prior to construction and remain in place until construction is completed, and that all

subgravel liners be filter cloth or other permeable material.

Subchapter 5. General Permits-by-Certification

Existing N.J.A.C. 7:7-5, Procedures to request an adjudicatory hearing to contest a permit
decision, is proposed to be repealed, with the substance moved to new N.J.A.C. 7:7-28, Requests
for adjudicatory hearings.

As discussed earlier in the Summary, this proposal includes proposed amendments that
are intended to facilitate the Department’s transformation goal of evaluating all business
operations in order to streamline functions, reengineer business processes, and leverage
technology so that administrative paperwork is reduced, applications and other forms can be
shared across multiple programs, and the number of electronic submittals can be increased. In
line with that goal, in 2011, the Division of Land Use Regulation launched, on a pilot basis, an
electronic permit application (“e-permitting”) system. Modeled after the Department’s air,
water, and underground storage tank electronic permitting programs, the Division’s system
allows for the electronic submission and processing of certain applications. The electronic

applications are for authorizations for a tightly circumscribed subset of activities that might be
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authorized under the general permits for the reconstruction of a legally existing and functioning
bulkhead at existing N.J.A.C. 7:7-7.14 and for the construction of piers, docks, jet ski ramps,
pilings, and boatlifts in man-made lagoons at existing N.J.A.C. 7:7-7.19. The tight limitations on
the activity or activities that can be authorized enable the automated issuance of an approval or
rejection because there is no need for a case-by-case evaluation of whether the particular
proposed manner of conducting the activity meets the conditions of the general permit. The
applicant has to certify that it does. Upon successfully completing the application and certifying
the truth and accuracy of the information provided, the applicant has access to the authorization
from their computer.

Although the response to the application is automated, the online submission process
creates a complete and certified record by the applicant regarding the activity to be conducted,
including the name, address, telephone number, and e-mail address of the person responsible for
conducting the activity and the property owner (if different), the specific location of the activity,
and the public notice of the proposed activity that the applicant is required to provide. Because
these electronic authorizations address a subset of activities authorized under existing general
permits and the electronic submission requires certification by the applicant as to the truth and
accuracy of the information provided, the Department has termed this type of authorization as
one under a “general permit-by-certification.”

The Department is proposing general provisions governing the issuance, duration, and

conditions of general permits-by-certification in Subchapter 3, and is proposing the two above-

mentioned general permits-by-certification that have been a part of the Division’s pilot program
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in Subchapter 5. The application requirements an applicant must meet when applying for an

authorization under a general permit-by-certification are set forth in Subchapter 23.

N.J.A.C. 7:7-5.1 General permit-by-certification 10 — reconstruction of a legally existing
functioning bulkhead in-place or upland of a legally existing functioning bulkhead
Proposed new N.J.A.C. 7:7-5.1 establishes general permit-by-certification 10 for the in-
place or upland reconstruction of a legally existing bulkhead provided certain conditions are met.
The proposed replacement bulkhead must be located upland of any wetlands. The construction
of replacement bulkheads subject to wave run up forces (V zones, as described at N.J.A.C. 7:7-
9.18) must be designed and certified by a professional engineer to withstand the forces of wave
run-up. The proposed bulkhead cannot create net adverse shoreline movement downdrift,
including erosion or shoaling and cannot adversely impact any special areas described at
N.J.A.C. 7:7-9. Only clean fill from an upland source can be used for backfill.
These conditions are the conditions required to be met for authorization of the described
bulkhead reconstruction under the existing general permit at existing N.J.A.C. 7:7-7.14
(proposed as general permit 10 at N.J.A.C. 7:7-6.10). However, under the existing and the
proposed amended general permit, an authorization can also be obtained for the reconstruction of
a legally existing bulkhead that is located outshore of the existing bulkhead under certain
circumstances, rip-rap can be used along the seaward toe of the replacement bulkhead if the
Department approves, and, under a proposed amendment (see proposed N.J.A.C. 7:7-6.10(b)7),

dredged material removed as part of the bulkhead installation can be used as backfill so long as
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the dredged material meets the criteria for structural or non-structural fill material and is

managed in accordance with Appendix G.

N.J.A.C. 7:7-5.2 General permit-by-certification 15 — construction of piers, docks,
including jet ski ramps, pilings, and boatlifts in man-made lagoons

Proposed new N.J.A.C. 7:7-5.2 establishes general permit-by-certification 15 for the
construction of piers, docks, including jet ski ramps, pilings, and boatlifts in man-made lagoons,
provided certain conditions are met. The proposed structures must be located on a single-family
or duplex lot and used for recreational or non-commercial purposes. The proposed structures,
including mooring area and mooring piles, cannot extend beyond a distance of 20 percent of the
width of a man-made lagoon. The width of the dock or pier cannot exceed twice the clearance
between the structure and the surface of the ground below or the water surface at mean high
water, except for floating docks. The proposed dock or pier cannot exceed eight feet in width,
except when crossing wetlands, in which case the structure must be constructed perpendicular to
the shoreline to access sufficient water depth and cannot exceed six feet in width and must be a
minimum of four feet in height. Any wetlands disturbed during construction must be restored to
pre-project conditions. The proposed project cannot hinder navigation or access to adjacent
docks, piers, moorings or water areas. A minimum of eight feet of open water must be provided
between any docks including jet ski ramps, if the combined width of any existing or proposed
docks over the water exceeds eight feet. For docks proposed to be constructed perpendicular to
the adjacent bulkhead or shoreline, the dock must be located a minimum of four feet from all

property lines. The space between horizontal planking of the proposed dock or pier must be
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maximized and the width of horizontal planking minimized to the maximum extent practicable.
Jet ski ramps, which are inclined floating docks that are typically attached to existing docks for
the purpose of docking jet skis, must not exceed eight feet in width. For sites that have existing
docks or piers exceeding eight feet in width over water areas and/or wetlands, which were
constructed prior to September 1978 and for which the applicant proposes to increase the
coverage over the water area or wetland by increasing the number or size of boat slips, docks, or
piers, the existing oversized structures must be reduced to a maximum of eight feet in width.

The conditions in this general permit-by-certification are identical to the conditions
required to be met for authorization under the existing general permit at existing N.J.A.C. 7:7-
7.19 (proposed as general permit 15 at N.J.A.C. 7:7-6.15). However, the Department is
proposing to amend general permit 15 at N.J.A.C. 7:7-6.15(a)9 to allow the applicant to propose
an alternate dock design provided the design allows for equal or greater light penetration.
Because, as discussed above, an application for an authorization under a general permit-by-
certification does not involve a case-by-case evaluation by the Department of whether the
particular proposed manner of conducting the activity meets the conditions of the general permit-
by-certification, the provision being proposed in general permit 15 for docks in man-made

lagoons that would allow an alternate dock design is not included in proposed general permit-by-

certification 15.

Subchapter 6. General Permits
Existing N.J.A.C. 7:7-6, Information Requirements for Environmental Impact Statements

and Compliance Statements, which describes when an environmental impact statement (EIS) or
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compliance statement is required, the required format and content of the statement, and to whom
the statement is distributed, is proposed for repeal. The requirement for a compliance statement
or EIS and format/content of an EIS are addressed at proposed new N.J.A.C. 7:7-23.5,
Compliance statement requirement for an application for authorization under a general permit,
and N.J.A.C. 7:7-23.6, Additional requirements specific to an application for an individual
permit.

Existing N.J.A.C. 7:7-7.5 through 7.36, which contain the substantive standards for
general permits, are recodified at proposed N.J.A.C. 7:7-6.1 through 6.31. As part of the
recodification of these sections, changes are proposed to reflect the consolidation of the coastal
rules into one chapter and its new structure. For ease in identifying the various general permits,
the title of each general permit is being amended to include a number for the general permit and
to delete the modifier “coastal” as unnecessary. Further, the specific additional information
required to be submitted for each general permit is proposed for deletion. Certain of these
requirements, such as the requirement that a Compliance Statement be prepared as part of the
application (see, for example, existing N.J.A.C. 7:7-7.6(b)4, proposed for recodification as
N.J.A.C. 7:7-6.2 with subsection (b) deleted) are unnecessary as the requirement is covered
elsewhere in the rules. Other information is more appropriately located on an application
checklist (see summary of proposed N.J.A.C. 7:7-23.2(a) below) and will be addressed in that
manner. While certain information will be relocated to application checklists, the proposed rules
continue to specify all components of the checklist that are regulatory with the checklists, which
are available from the Department and on the Department’s website, also including other types

of information designed to assist applicants. The checklists do not include any new or additional
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requirements not included in the rules. Where changes proposed to a recodified section are

limited to these types of change, no further section summary appears below. Other proposed

amendments to the recodified sections are described below.

N.J.A.C. 7:7-6.2 General permit 2 - beach and dune maintenance activities

Proposed N.J.A.C. 7:7-6.2, which contains the general permit for beach and dune
maintenance activities, is recodified from N.J.A.C. 7:7-7.6 with an amendment modifying the
cross-reference to the rules regarding routine beach maintenance, emergency post-storm beach
restoration, and dune creation and maintenance. These standards are recodified at proposed

N.J.A.C. 7:7-10.

N.J.A.C. 7:7-6.4 General permit 4 - development of one or two single family homes or
duplexes

Existing N.J.A.C. 7:7-7.8, which contains the general permit for the development of a
single family home or duplex, is recodified at N.J.A.C. 7:7-6.4, with amendments modifying the
scope of the general permit to apply to one or two single-family homes or duplexes as described
below.

It has been the Department’s experience in reviewing residential developments that
application for the construction of two dwelling units, usually associated with the subdivision of
a single lot, is common. These lots are typically, but not always, bulkheaded small lots located
within existing residential back bay areas and of a size that would preclude intense waterfront

developments such as marinas. Typically, these lots are already disturbed and, in some
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instances, may have an existing single-family home on the lot which will be replaced with two
single-family homes. While impacts are associated with any development, the impacts associated
with the construction of two single-family or duplex homes, when constructed in accordance
with the standards of the general permit described below, will be minimal.

To facilitate the change in the scope of this general permit from one to two single-family
homes or duplexes, references in existing N.J.A.C. 7:7-7.8(a) and (b) (proposed N.J.A.C. 7:7-
6.4(a) and (b)) to a single-family home or duplex are proposed to be replaced with language
reflecting the proposal to make this general permit available for the construction of two single-
family homes or duplexes.

Existing N.J.A.C. 7:7-7.8(c) identifies the specific special area rules with which a single-
family home or duplex development must comply. The Department has determined that
requiring compliance with the rules identified in this subsection is appropriate for both one and
two single-family home or duplex developments. These rules concern beaches, flood hazard
areas, riparian zones, wetlands, wetland buffers, and endangered or threatened species or
vegetation species habitat.

With the expansion of this general permit to include two single-family homes or
duplexes, the Department has determined that, in addition to the compliance with the above
referenced special area rules, the development of two single-family homes or duplexes should
also address historic water dependent uses of the site. While the Department’s experience is that
typically the lots subject to this rule are small in size and would preclude intense waterfront
developments such as marinas, this is not always the case. Some lots may be larger in size and

have pre-existing water-dependent uses. In addition to the resource rules listed above that would
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prevent negative environmental impacts from the development of two single-family homes or
duplexes, the Department believes that water-dependent uses should also be protected where
appropriate. Accordingly, proposed N.J.A.C. 7:7-6.4(d) requires that the development of two
single-family homes or duplexes must also comply with the filled water’s edge rule, at proposed
N.J.A.C. 7:7-9.23(e) (existing N.J.A.C. 7:7E-3.23(e)), if the site has included a water-dependent
use at any time since July of 1977.

Proposed N.J.A.C. 7:7-6.4 and the existing and proposed filled water’s edge rule at
N.J.A.C. 7:7E-3.23(e) (proposed N.J.A.C. 7:7-9.23(e)) focus on water dependent uses existing at
any time since July of 1977 because Tidelands mapping, which is the baseline that is used to
demonstrate that an area was formerly tidally flowed, was prepared based upon aerial
photography taken during this time frame in 1977. The water’s edge along New Jersey’s ocean,
bays, and rivers is a highly valued, yet limited, resource. Waterfront locations offer a rare
combination of natural features and opportunities for waterborne commerce and recreational
boating. Though an estimated 37 percent of the State’s 753 miles of shoreline along navigable
waterways is filled water’s edge, two-thirds of these locations are already developed. Many
existing water dependent uses are being lost, or more often, constricted by housing and other
non-water related uses. As a result, few sites contain space sufficient for operation of businesses
providing facilities for recreational and commercial boating. Accordingly, it is important to
restrict redevelopment of sites currently or recently occupied by water dependent uses to attempt
to preserve this diminishing, significant resource.

Existing N.J.A.C. 7:7-7.8(d), (e), and (f), proposed N.J.A.C. 7:7-6.4(e), (f) and (g), set

forth the acceptability conditions for the development of a single-family home or duplex on a
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dune, coastal bluff or within a coastal high hazard area or erosion hazard area. The Department
has reviewed these standards and determined that they are also appropriate for the construction
of two single-family homes or duplexes.

Proposed N.J.A.C. 7:7-6.4(e)2 provides that development need not comply with the dune
rule, proposed N.J.A.C. 7:7-9.16, if the development is located on a dune which is isolated from
a beach and dune system by a public road, public seawall, or public bulkhead existing on July 19,
1993, and if the site and development meet certain criteria. At proposed N.J.A.C. 7:7-6.4(e)2i
and iv, reference to the “municipal Flood Insurance Rate Map” is being replaced with the term
“FIRM,” which is proposed to be defined at N.J.A.C. 7:7-1.5 as the Flood Insurance Rate Map
prepared by FEMA for a community. In some instances, the FIRM may be on a municipal or
county scale. Accordingly, reference to “municipal Flood Insurance Rate Map” is proposed for
deletion.

Proposed N.J.A.C. 7:7-6.4(h) addresses public access. Under the existing general permit,
public access is required in accordance with the public trust rights rule, N.J.A.C. 7:7E-3.50, and
the public access rule, N.J.A.C. 7:7E-8.11. The Department has determined that this provision is
also appropriate for the construction of two single-family homes or duplexes.

Proposed N.J.A.C. 7:7-6.4(i) through (1), which address landscaping, driveways, site
clearing, development adjacent to surface waters and wetlands, and setbacks from coastal bluffs
and shore protection structures, are also appropriate to the development of two single-family
homes or duplexes. These standards are used for the construction of any single-family home or

duplex, regardless of the scope of the proposed residential development.
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Proposed N.J.A.C. 7:7-6.4(n), which provides that this general permit does not apply to
regulated activities under the Wetlands Act of 1970, is also applicable to the construction of two

single-family homes or duplexes. Activities within wetlands subject to the Wetlands Act of 1970

must be reviewed under an individual permit.

N.J.A.C. 7:7-6.5 General permit 5 - expansion, or reconstruction (with or without
expansion) of a single family home or duplex

Proposed N.J.A.C. 7:7-6.5, which contains the general permit for the expansion, or
reconstruction (with or without expansion) of a single-family home, is recodified from N.J.A.C.
7:7-7.9 with an amendment. As discussed above in regards to N.J.A.C. 7:7-6.4(e)2ii(1) and (4),
reference to the municipal Flood Insurance Rate Map at proposed N.J.A.C. 7:7-6.5(d)2i and iv
are being replaced with the term “FIRM” which is proposed to be defined at N.J.A.C. 7:7-1.5.
The FIRM is proposed to be defined as the Flood Insurance Rate Map prepared by FEMA for a
community. In some instances, the FIRM may be on a municipal or county scale. Accordingly,

reference to “municipal Flood Insurance Rate Map” is proposed for deletion.

N.J.A.C. 7:7-6.6 General permit 6 - construction of a bulkhead and placement of associated
fill on a man-made lagoon

Proposed N.J.A.C. 7:7-6.6, which authorizes the construction of a bulkhead on a lot
located on a substantially developed man-made lagoon, is recodified from N.J.A.C. 7:7-7.10,
with amendments addressing the beneficial use of dredged material as fill. The rule at existing

N.J.A.C. 7:7-7.10(a)6 requires that the backfill material be clean fill from an upland source. In
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some instances the installation of a bulkhead involves the removal of sediment (dredged
material) from the waterway. Dredged material that meets the criteria for structural or non-
structural fill set forth in Chapter V of Appendix G will be of the appropriate grain size and
chemical composition to be used as backfill. Accordingly, the Department is proposing to
amend N.J.A.C. 7:7-6.6(a)6 to also allow for the use of dredged material removed as part of the
bulkhead installation as backfill for such installation. The dredged material removed as part of
the bulkhead installation, after sufficient drying on the upland portion of a property, has the same
geotechnical properties as most upland soils used as backfill material in bulkhead construction.
Further, the management of the dredged material removed under this general permit must
comply with the best management practices specified in proposed Appendix G to minimize any
environmental impacts. Specifically, proposed Appendix G requires that any dredged material
placed on the upland be stabilized and then capped with a minimum of six inches of top soil
which is then vegetated. These measures serve to minimize the erosion of the dredged material
to the adjacent waterway. The proposed addition of dredged material as an allowable backfill
material will allow for its beneficial use on a given residential property where construction of the
bulkhead includes the removal of sediments from the lagoon. The use of the dredged material as

backfill reduces the high costs associated with the disposal of dredged material at an off-site

location and also alleviates the need to import fill material for use as backfill.

N.J.A.C. 7:7-6.9 General permit 9 - construction of support facilities at legally existing and

operating marinas
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Proposed N.J.A.C. 7:7-6.9, which contains the general permit for the construction of
support facilities at legally existing and operating commercial marinas including marinas
operated by public agencies, commissions and authorities, is recodified from N.J.A.C. 7:7-7.13,
with the amendments described below.

The Department has determined that, based on its review of marina permit applications as
well as stakeholder input, that the requirements at existing N.J.A.C. 7:7-7.13(b)2ii, which
requires restrooms to provide both hot and cold water and be maintained in a sanitary, warm,
dry, brightly-lit, and well-ventilated condition, and existing N.J.A.C. 7:7-7.13(c)3, which
requires that trash receptacles along with adequate fish cleaning areas be provided, are not
necessary. The condition of restrooms is subject to State and municipal requirements. Similarly,
the provision of trash receptacles is addressed at the local level and the need for fish cleaning
facilities is determined by the type of services provided by the marina. Accordingly, the
Department is proposing to delete these requirements and, instead, is proposing at N.J.A.C. 7:7-

6.9(d) that nothing in this section shall be construed to relieve a marina from compliance with

applicable requirements of other State or local agencies.

N.J.A.C. 7:7-6.10 General Permit 10 - reconstruction of a legally existing functioning
bulkhead

Proposed N.J.A.C. 7:7-6.10, existing N.J.A.C. 7:7-7.14, authorizes the reconstruction of a
legally existing functioning bulkhead. Existing N.J.A.C. 7:7-7.14(b)3, proposed N.J.A.C. 7:7-
6.10(b)3, requires that bulkheads subject to wave run-up forces (V zones) include a 10-foot wide

splash pad, constructed of concrete, asphalt, or other erosion resistant material, on the landward
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site side of the bulkhead. The splash pad requirement was intended to ensure that the bulkhead
would protect landward development by lessening the impact from waves overtopping the
bulkhead because such impact could weaken the structure’s support. However, based on its
experience in reviewing applications for the construction of bulkheads and its discussions with
licensed professional engineers, the Department has determined that the construction of a splash
pad may not be structurally appropriate in all situations. Water can accumulate on the splash pad
rather than infiltrate into the ground, thereby compromising the integrity of the bulkhead.
Therefore, the Department is proposing to delete the requirement that the bulkhead construction
in V zones include a splash pad on the landward side. While a splash pad will no longer be
required for all bulkheads subject to wave run up forces, in appropriate circumstances an
engineer can choose to incorporate a splash pad into the design provided that the engineer
certifies the bulkhead can withstand V zone force wave run up. This amendment will allow
engineers to design the bulkhead to fit the particular circumstances on the site, either including a
splash pad or not as appropriate.

Proposed N.J.A.C. 7:7-6.10(b)7 sets forth the acceptability conditions for any fill
associated with the reconstruction of an existing bulkhead. Currently, this general permit
requires that the backfill material be clean fill from an upland source. Similar to the proposed
amendment to general permit 6 — construction of a bulkhead and placement of associated fill on a
man-made lagoon at proposed N.J.A.C. 7:7-6.6, the Department is proposing to modify this
general permit to allow for the use of the material removed (dredged material) as part of the
bulkhead installation as backfill, provided such material meets the criteria for structural or non-

structural fill material and is managed in accordance with the best management practices set
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forth in Chapter V of proposed Appendix G. As discussed under the proposed changes to
general permit 6 at proposed N.J.A.C. 7:7-6.6, dredged material removed as part of the bulkhead
installation, when properly dewatered and managed, is appropriate for use as backfill and has
minimal environmental impacts. The beneficial use of dredged material that is appropriate
structural and non-structural fill material will reduce the costs associated with disposal of any

material that is removed as part of the bulkhead construction and the need to find clean fill

material from an upland source.

N.J.A.C. 7:7-6.11 General permit 11 - investigation, cleanup, removal, or remediation of
hazardous substances

Proposed N.J.A.C. 7:7-6.11, which authorizes all regulated activities landward of the
mean high water line that are undertaken, authorized, or otherwise expressly approved in writing
by the Department for the investigation, cleanup, removal, or remediation of hazardous
substances as defined by or pursuant to the Spill Compensation and Control Act, N.J.S.A. 58:10-
23.11 et seq., or pollutants, as defined by the New Jersey Water Pollution Control Act, N.J.S.A.
58:10A-1 et seq., is recodified from N.J.A.C. 7:7-7.15, with the amendments described below.

Pursuant to the Site Remediation Reform Act, N.J.S.A. 58:10C-1 et seq., with limited
exceptions, remediation of contaminated sites in New Jersey proceeds under the supervision of a
licensed site remediation professional (LSRP), without Department approval. The Department is
therefore proposing to amend the terms of the general permit for investigation, cleanup, removal,
or remediation of hazardous substances to recognize that remediation activities conducted under

this general permit may be approved by either the Department or an LSRP.
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The Department is also amending this general permit to reflect the consolidation of the
mitigation requirements of this chapter into a single subchapter. Specifically, existing N.J.A.C.
7:7-7.15(a)2 and 3, proposed N.J.A.C. 7:7-6.11(a)2 and 3, address mitigation of impacts to

special areas and wetlands, respectively. These sections are being amended to cross-reference

the new mitigation subchapter, N.J.A.C. 7:7-17.

N.J.A.C. 7:7-6.14 General permit 14 - bulkhead construction and placement of associated
fill at a single-family home or duplex lot

Proposed N.J.A.C. 7:7-6.14, existing N.J.A.C. 7:7-7.18, authorizes the construction of a
bulkhead and placement of associated fill at a single-family home or duplex lot on a natural
water body. Proposed N.J.A.C. 7:7-6.14(a)5 sets forth the requirements that must be met for any
fill used in the construction of a bulkhead. Currently, this general permit requires that the
backfill material be clean fill from an upland source. For the same reasons the Department is
proposing to amend general permit 6 — construction of a bulkhead and placement of associated
fill on a manmade lagoon at proposed N.J.A.C. 7:7-6.6, and general permit 10 - reconstruction of
a legally existing functioning bulkhead at proposed N.J.A.C. 7:7-6.10, the Department is
proposing to modify this general permit to allow for the use of the material removed as part of
the bulkhead installation (dredged material) to be used as backfill, provided the material meets
the criteria for structural or non-structural fill and is managed in accordance with the best

management practices set forth in Chapter V of Appendix G.
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For the same reasons as discussed at proposed N.J.A.C. 7:7-6.10(b)3, the Department is
proposing to amend existing N.J.A.C. 7:7-7.14(a)8, proposed N.J.A.C. 7:7-6.14(a)8, to delete the

requirement that bulkhead construction in V zones include a splash pad on the landward side.

N.J.A.C. 7:7-6.15 General permit 15 - construction of piers, docks, including jet ski ramps,
pilings, and boatlifts in man-made lagoons

Proposed N.J.A.C. 7:7-6.15, existing N.J.A.C. 7:7-7.19, authorizes the construction of piers,
docks, including jet ski ramps, pilings, and boatlifts in man-made lagoons. Proposed N.J.A.C.
7:7-6.15(a)9 requires that the space between horizontal planking be maximized and the width of
horizontal planking be minimized to the maximum extent practicable and specifies the spacing
necessary between planking based on the width of planks used under normal circumstances. The
intent of this provision is to allow the maximum amount of sunlight penetration to the water
below. Docks and piers that maximize sunlight penetration into the water and onto the bottom
allow continued photosynthesis by plants underneath the structure. In recognition that new
materials have been developed that will allow docks to meet the intent of the rule, the
Department is proposing to modify the spacing requirement to allow an alternative dock design,
that is, alternative materials and/or configuration, provided the alternative design allows for
equal or greater sunlight penetration as docks constructed of planking and configured as
prescribed in this paragraph. Alternative designs include, for example, grate decking which is
constructed of metal, wood, aluminum, or other similar materials which allow sunlight
penetration through the grates within the dock or pier. This change is consistent with the

changes proposed to the recreational docks and piers rule at proposed N.J.A.C. 7:7-12.5(b)6.
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N.J.A.C. 7:7-6.20 General permit 20 - legalization of the filling of tidelands

Proposed N.J.A.C. 7:7-6.20, existing N.J.A.C. 7:7-7.24, authorizes the legalization of the
filling of any lands formerly flowed by the tide. The Department is proposing to delete at
existing N.J.A.C. 7:7-7.24(a)2, proposed N.J.A.C. 7:7-6.20(a)2, the reference to the adoption of
the Tidelands Map and the date of the base map photography since this information is included

in the proposed definition of “Tidelands Map” at N.J.A.C. 7:7-1.5.

N.J.A.C. 7:7-6.23 General permit 23 - geotechnical survey borings

Proposed N.J.A.C. 7:7-6.23, existing N.J.A.C. 7:7-7.27, authorizes geotechnical survey
borings for the purpose of obtaining information on subsurface conditions, determining the
presence or extent of contamination in subsurface soils or groundwater, and for obtaining seismic
information. The Department is proposing to update the cross-reference to the Department’s
Technical Requirements for Site Remediation rules for conducting remedial investigations at
existing N.J.A.C. 7:7-7.27(a)3, proposed N.J.A.C. 7:7-6.23(a)3. The Department is also
proposing to require that soil borings for remedial investigation be permitted, constructed, and
completed in accordance with the Department’s Well Construction and Maintenance; Sealing of
Abandoned Well rules at N.J.A.C. 7:9D. N.J.A.C. 7:9D addresses the permitting, construction,
and decommissioning of wells, including soil borings and monitoring wells.

At proposed N.J.A.C. 7:7-6.23(a)3iii, the Department is proposing to update the name of
the site remediation program to reflect the current organization of the Department. The

Department is also proposing to amend this subparagraph to make it clear that, any impact, either
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potential or actual, must be reported to the Department’s Site Remediation Program and that this
information additionally be reported to the licensed site remediation professional of record
assigned to the case, if applicable. The licensed site remediation professional of record assigned
to the case is responsible for overseeing the remediation at the site, and therefore needs to be
made aware if the monitoring wells are, or might potentially be, impacted by the survey borings
and related site disturbance. The Department is also proposing to use the term
“decommissioning” rather than “sealing” throughout the paragraph because “decommissioning”
IS a more precise term. In addition, the Department is clarifying that the decommissioning of
monitoring wells and drilling of regulated soil borings must be performed by a New Jersey
licensed well driller of the proper class. Pursuant to N.J.A.C. 7:9D, there are several different
license classes, each authorized to perform different regulated activities. For example, a driller
that holds a master driller’s license is authorized to drill and decommission any class of well
regulated under N.J.A.C. 7:9D; while a monitoring well driller license is authorized to drill and
decommission a much narrower list of well types. The proposed language is intended to

emphasize that the licensed driller hired to perform the activities authorized pursuant to the

general permit must be licensed appropriately.

N.J.A.C. 7:7-6.24 General permit 24 - habitat creation, restoration, enhancement, and
living shoreline activities

Proposed N.J.A.C. 7:7-6.24, which contains the general permit for habitat creation,
restoration, enhancement, and living shorelines, is recodified from N.J.A.C. 7:7-7.29 with the

following amendments.
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Proposed N.J.A.C. 7:7-6.24(d)2 (existing N.J.A.C. 7:7-7.29(d)2), which requires the
proposed project to be consistent with the Wetlands Act of 1970, the Waterfront Development
Law, CAFRA, and the CZM rules, is being amended to replace the reference to the “Coastal
Zone Management rules” with a reference to “this chapter.”

At N.J.A.C. 7:7-6.24(f)3, the Department is proposing to delete reference to the adoption

of the Tidelands Map and the date of the base map photography since that information is

included in the proposed definition of “Tidelands Map” at N.J.A.C. 7:7-1.5.

N.J.A.C. 7:7-6.29 General permit 29 - dredging and management of material from a
marina deposited as a result of a storm event for which the Governor declared a State of
Emergency

Proposed N.J.A.C. 7:7-6.29, which contains the general permit for dredging and
management of material from a marina deposited as a result of a storm event for which the
Governor declared a State of Emergency, is recodified from N.J.A.C. 7:7-7.34 with amendments
to recognize the consolidation of coastal rules into one chapter. Proposed N.J.A.C. 7:7-6.29(e)
(existing N.J.A.C. 7:7-7.34(e)), which addresses the final placement of the dredged material, is
proposed to be amended to provide that the Department will make an acceptable use
determination (AUD) for the beneficial use of the dredged material in accordance with Appendix
G. An AUD is required for the beneficial use of dredged material. Under Appendix G, all
persons producing structural or nonstructural fill, or manufactured soil, or using, processing, or
transferring dredged materials in New Jersey must obtain an AUD prior to any use, processing,

or transfer of the dredged material or products containing dredged material. An AUD is issued
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by the Department upon its finding that the dredged material admixture or product will be

protective of human health and the environment and that all other necessary approvals have been

obtained.

N.J.A.C. 7:7-6.32 General permit 32 - application of pesticide within coastal wetlands to
control invasive plant species

In addition to the new permit-by-rule proposed at N.J.A.C. 7:7-4.21, the Department is
proposing a new general permit for the application of pesticide within coastal wetlands to control
invasive plant species at N.J.A.C. 7:7-6.32. Activities that may be accomplished under the
permit-by-rule are limited to a total area of disturbance of one-quarter acre or less on a site. This
general permit is applicable to proposed projects with a total area of disturbance greater than
one-quarter acre that meets the criteria summarized below.

As previously stated, invasive species are detrimental to native habitats. The removal of
invasive species allows native species to return to the area and increase the biodiversity of the
site. The management of invasive plant species in the coastal zone typically includes the
application of pesticides within coastal wetlands, which are regulated under the Wetlands Act of
1970, N.J.S.A. 13:9A-1 et seq., and therefore under the CZM rules as proposed to be amended
and consolidated. Therefore, the proposed new general permit is intended to allow the
application of pesticide in coastal wetlands to control invasive plant species within coastal
wetlands provided the activity meets specific criteria as discussed below. It is also common that
an application to manage invasive plant species within a wetland habitat is associated with a

larger habitat restoration or enhancement project that will significantly alter the existing habitat
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to a native habitat. The management of invasive plant species is often the first step to long-term
management, restoration, and enhancement of a site.

For the same reasons the Department is proposing N.J.A.C. 7:7-4.21(a)2, proposed
N.J.A.C. 7:7-6.32(a)1 requires that the activities do not adversely affect the habitat to which the
pesticide is applied. Consistent with existing N.J.A.C. 7:7-2.2(b)3 (proposed N.J.A.C. 7:7-
2.3(b)3), proposed N.J.A.C. 7:7-6.32(a)2 does not allow the application of pesticides on areas
containing significant stands of certain coastal wetland species as identified on the coastal
wetlands maps included in proposed Appendix D. This requirement ensures that large areas of
native species with patches of invasive plant species are not destroyed by the application of
pesticide. Finally, for the same reasons the Department is proposing N.J.A.C. 7:7-4.21(a)3,
proposed N.J.A.C. 7:7-6.32(a)3 requires that when located within waters of the State or waters of

the United States, the activities are conducted pursuant to an aquatic use permit issued by the

Department’s Pesticide Control Program.

Subchapter 7. Long Branch Redevelopment Zone Permit

Existing N.J.A.C. 7:7-7, General Permits and Permits-by-Rule, contains the promulgated
coastal general permits and permits-by-rule, and related provisions, as well as the Long Branch
Redevelopment Zone Permit. The Department is proposing to recodify or relocate most of the
content of existing N.J.A.C. 7:7-7 to other subchapters, as follows: general provisions for
permits-by-rule, general permits-by-certification, and general permits are proposed at N.J.A.C.
7:7-3; permits-by-rule are proposed at N.J.A.C. 7:7-4; general permits are proposed at N.J.A.C.

7:7-6; application requirements for general permits are proposed at N.J.A.C. 7:7-23; public
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notice requirements for general permit applications are proposed at N.J.A.C. 7:7-24; application
review provisions are proposed at N.J.A.C. 7:7-26; and permit conditions; modification, transfer,
suspension, and termination of authorizations and permits are proposed at N.J.A.C. 7:7-27. The
Long Branch Redevelopment Zone Permit at existing N.J.A.C. 7:7-7.4 is proposed to be

continued, with amendments as described below, at N.J.A.C. 7:7-7 as the sole subject of the

subchapter.

N.J.A.C. 7:7-7.1 Applicability; permit conditions

Existing N.J.A.C. 7:7-7.4(a) through (g) are proposed to be recodified as subsections (a)
through (g) of N.J.A.C. 7:7-7.1, Applicability; permit conditions. N.J.A.C. 7:7-7.1(a) states that
the Long Branch Redevelopment Zone Permit authorizes development regulated under N.J.A.C.
7:7-2.2, CAFRA, within the Redevelopment Zone of the City of Long Branch, provided the
conditions at N.J.A.C. 7:7-7.1(b) through (g) and the notification requirements at N.J.A.C. 7:7-
7.2 or 7.3, as applicable, are met. The Redevelopment Zone is defined in the city’s
Redevelopment Plan Ordinance and is described in the rule at N.J.A.C. 7:7-7.1(a)1. Minor
amendments are proposed at N.J.A.C. 7:7-7.1(a) and (d) through (g) to modify wording,

codification, and cross-references that do not affect meaning.

N.J.A.C. 7:7-7.2 Notification to the Department regarding developments requiring
planning board approval

N.J.A.C. 7:7-7.3 Notification to the Department regarding developments not requiring
planning board approval
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Existing N.J.A.C. 7:7-7.4(h) and (i) are proposed to be recodified as N.J.A.C. 7:7-7.2 and
7.3, respectively. The former explains the obligation of the Long Branch Planning Board to
notify the Department regarding developments by private developers, which require City
planning board approval. The latter explains the obligation of the Long Branch City Council or
the Long Branch Redevelopment Agency to notify the Department regarding developments that
do not require the Planning Board’s approval, that is, public developments proposed by the City

Council or the Redevelopment Agency. Minor amendments are proposed at N.J.A.C. 7:7-7.2

and 7.3 to modify wording, codification, and cross-references that do not affect meaning.

N.J.A.C. 7:7-7.4 Publication of notice of Department’s decision that Long Branch
Redevelopment Zone Permit is or is not applicable to development

Existing N.J.A.C. 7:7-7.4(j) provides that the Department will publish notice in the DEP
Bulletin of its decision that the Long Branch Redevelopment Zone Permit is or is not applicable,
pursuant to existing N.J.A.C. 7:7-7.4(h)5, to a development application submitted to the Planning
Board by a private developer or, pursuant to existing N.J.A.C. 7:7-7.4(i)3, to a public
development proposed by the City Council or Redevelopment Agency. The section is proposed
to be recodified at N.J.A.C. 7:7-7.4, with amendments that reflect the restructuring of the

subchapter.

N.J.A.C. 7:7-7.5 Requests for adjudicatory hearings
Existing N.J.A.C. 7:7-7.4(K) outlines the process for requesting an adjudicatory hearing

to challenge the Department’s decision that the Long Branch Redevelopment Zone Permit is or is
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not applicable to a development. This section is proposed to be recodified at N.J.A.C. 7:7-7.5,
with amendments that delete the specific requirements for requesting a hearing for purposes of
challenging the Department’s decision under this Long Branch Redevelopment Zone Permit
except for the requirement at N.J.A.C. 7:7-7.4(k)3, as recodified at N.J.A.C. 7:7-7.5(a)1, that
notice of the hearing request must be submitted to the Monmouth County and Long Branch
clerks. The proposed amendments replace the specific requirements with a cross-reference to the
hearing request provisions proposed at N.J.A.C. 7:7-28, which apply generally to administrative

appeals of Department decisions on permits or other approvals under the CZM rules as proposed

to be consolidated and amended.

Subchapter 8. Individual Permits

Existing N.J.A.C. 7:7-8, Enforcement, is proposed to be recodified at N.J.A.C. 7:7-29,
with amendments. Proposed new N.J.A.C. 7:7-8 establishes the circumstances in which an
individual coastal permit is required, and sets forth the provisions governing the duration of and
the conditions applicable to an individual coastal permit. As explained below, parts of proposed

N.J.A.C. 7:7-8 are relocated, with amendments, from rules in existing N.J.A.C. 7:7.

N.J.A.C. 7:7-8.1 Requirement to obtain an individual permit
Proposed N.J.A.C. 7:7-8.1 states that an individual permit must be obtained if the
regulated activity does not meet the requirements for a permit-by-rule, an authorization under a

general permit-by-certification, or an authorization under a general permit.
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N.J.A.C. 7:7-8.2 Duration of an individual permit

Proposed N.J.A.C. 7:7-8.2(a) establishes the duration of an individual permit for any
activity waterward (below) of the mean high water line. As under existing N.J.A.C. 7:7-1.5(c)3,
proposed N.J.A.C. 7:7-8.2(a) provides that an individual permit for activities waterward of the
mean high water line is valid for five years from the date of issuance. Under the existing rules,
these permits cannot be extended. However, based on the Department’s experience with
waterfront development permits for activities waterward of the mean high water line that have
been extended pursuant to the Permit Extension Act of 2008 (P.L. 2008, c.78), as amended
January 18, 2010, and September 19, 2012, the Department is proposing that these individual
permits may be extended one time for five years.

Notwithstanding the dynamic nature of the aquatic environment, the Department has not
observed significant changes in the overall conditions at the sites where activities waterward of
the mean high water line have been authorized under the extended permits, including special
areas such as shellfish habitat and submerged vegetation. Consequently, the Department has
determined that providing for the extension of waterfront development individual permits for
activities waterward of the mean high water line for an additional five-year period is appropriate.
To obtain an extension, the permittee must submit a request for an extension and make the
demonstration required by proposed N.J.A.C. 7:7-27.3 that significant changes in the overall
conditions of the site, including special areas, have not occurred.

Proposed N.J.A.C. 7:7-8.2(b) through (e) establish the duration of an individual permit
for any activity landward of the mean high water line. Because the coastal environment

landward of the mean high water line is more stable than the aquatic environment located
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waterward of the mean high water line, an individual permit for activities landward of the mean
high water line can, under the existing rules and under the rules as proposed, continue to be valid
authority to conduct the authorized activities beyond the initial five-year term of the permit under
certain circumstances.

Under existing N.J.A.C. 7:7-1.5(c), an individual permit for activities landward of the
mean high water line is valid authority to commence construction within five years of the permit
issuance and construction may continue until completion with written authorization from the
Department, provided no less than 20 working days prior to the expiration of the permit the
permittee submits a written request to continue construction beyond the expiration of the permit,
and there are no lapses in construction for a cumulative period of one year or longer. Exceptions
are made for large projects or projects delayed due to circumstances beyond the permittee’s
control.

Proposed N.J.A.C. 7:7-8.2(b) provides that an individual permit for activities landward of
the mean high water line is valid for five years from the date of issuance. This provision is
subject to exceptions, set forth at N.J.A.C. 7:7-8.2(c), (d), and (e), which are similar to those
under the existing rule at N.J.A.C. 7:7-1.5(c).

Under proposed N.J.A.C. 7:7-8.2(c), if construction is commenced within five years from
the date of issuance of the permit and must continue beyond those five years, then the permit is
valid until the project is completed, provided no less than 20 working days prior to the expiration
of the permit the permittee submits a written request to continue construction beyond the

expiration of the permit, the Department provides written approval in response to that request,

117



NOTE: THIS IS A COURTESY COPY OFTHISRULE PROPOSAL. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2014 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL VERSION WILL GOVERN.
and construction beyond the original five-year period does not lapse for a cumulative period of
one year or longer. While the request for approval is under review, construction may continue.

Proposed N.J.A.C. 7:7-8.2(d) enables the individual permit to continue valid for 10 years
from issuance in two situations. The first is where construction has not commenced within five
years of permit issuance due to circumstances that are beyond the permittee’s control. The
second is where construction has commenced within five years of permit issuance but will cease
for a cumulative period of one year or longer due to circumstances that are beyond the
permittee’s control. In either situation, the permittee must obtain written approval from the
Department. The request for approval to commence construction after the initial five years but
before the 10-year period ends must be received by the Department no less than 20 working days
before the five-year expiration date of the permit. The request for approval to cease construction
that has already begun but that will re-commence before the 10-year period ends must be
received by the Department no less than 20 working days before the date that the allowed
cumulative one-year period of construction lapse would be exceeded. In either situation,
construction may continue while the Department is reviewing the request for approval.
Circumstances that could trigger the provisions of proposed N.J.A.C. 7:7-8.2(d) might be, for
example, a delay in the financing of a public works project or a delay in obtaining necessary
local approvals where the delay is beyond the control of the permittee.

Proposed N.J.A.C. 7:7-8.2(e) provides that if construction does not commence before the
end the 10-year period or does not, after ceasing, re-commence before the end of the 10-year
period under a permit for which the Department issued written approval under N.J.A.C. 7:7-

8.2(d), then the permit will expire. Where construction does commence or, after ceasing, does
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re-commence before the end of the 10-year period, the permit will continue to be valid until the
project is completed, provided the permittee submits a written request no less than 20 working
days prior to the date that is 10 years from the original permit issuance date, the Department
provides written approval in response to that request, and construction beyond the 10 years from
the date of issuance of the permit does not cease for a cumulative period of one year or longer.
While the request for this approval is under review by the Department, construction may
continue.

Proposed N.J.A.C. 7:7-8.2(f) addresses the situation where an individual permit has
expired and the person conducting the regulated activities intends to commence or continue the
regulated activities that had been authorized under the expired permit. If no regulated activities
have occurred prior to expiration of the individual permit, the Department will issue a new
individual permit only if the project is revised where necessary to comply with the requirements
of the CZM rules in effect when the application for the new permit is submitted. If any regulated
activities have occurred, the Department will issue a new individual permit only if the project is
revised where feasible to comply with the requirements of the CZM rules in effect when the
application for the new permit is submitted. In determining the feasibility of compliance with
the requirements of the rules in effect, the Department will consider the amount of construction
that has been completed prior to the expiration of the original individual permit, the amount of
reasonable financial investment that has been made in the original design consistent with the
requirements applicable under the original permit, and whether continuing construction as

approved under the original permit would have an adverse impact on the environment.
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N.J.A.C. 7:7-8.3 Conditions applicable to an individual permit

Proposed N.J.A.C. 7:7-8.3(a) provides that a person conducting regulated activities
pursuant to an individual permit must comply with the conditions set forth in the issued
individual permit as well as the conditions that apply to all permits at proposed N.J.A.C. 7:7-
27.2.

Proposed N.J.A.C. 7:7-8.3(b) provides that, in addition to the conditions at N.J.A.C. 7:7-
27.2, the Department may establish conditions in an individual permit as required on a case-by-

case basis to ensure the authorized regulated activity meets the requirements of the CZM rules

and its enabling statutes.

Subchapter 9. Special Areas

Special areas are areas that are so naturally valuable, important for human use, hazardous,
sensitive to impact, or particular in their planning requirements, as to merit focused attention and
special management rules. Proposed N.J.A.C. 7:7-9 contains the Department’s rules governing
special areas and is recodified from N.J.A.C. 7:7E-3, with amendments. As part of the
recodification of the sections making up this subchapter, changes are proposed to reflect the
consolidation of the coastal rules into one chapter and its new structure. The Department is
proposing to delete all references to figures located in Appendix 1, within the existing CZM
rules, because the figures currently contained in that Appendix that are applicable to existing
N.J.A.C. 7:7E-3 do not accurately reflect the scope and requirements of the rules as proposed to

be amended. Where changes proposed to a recodified section are limited to these types of
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changes, no further section summary appears below. Other proposed amendments to the

recodified sections are described below.

N.J.A.C. 7:7-9.2 Shellfish habitat

Proposed N.J.A.C. 7:7-9.2, which contains the Department’s rule protecting shellfish
habitat, is recodified from N.J.A.C. 7:7E-3.2, with amendments. As summarized below, in
addition to amendments reflecting codification changes as a result of this proposal, the
Department is proposing to amend this rule to relocate the mitigation requirements to the new
mitigation subchapter and allow for the expansion of an existing marina or construction of a new
marina in certain limited “infill” situations.

The definition of shellfish habitat at N.J.A.C. 7:7-9.2(a) is proposed to be amended to
make it clear that shellfish habitat includes both areas which currently support shellfish
production and areas that have a history of production of shellfish.

Existing N.J.A.C. 7:7E-3.2(b) (recodified to proposed N.J.A.C. 7:7-9.2(b)) references the
Final Short List prepared by the Department pursuant to the Federal Clean Water Act, 33 U.S.C.
8 1313(c)1. The Department is updating the title of the document to reflect its current name, the
List of Water Quality Limited Segments (also known as the 303(d) list) and also updating the
citation for the section of the Federal Clean Water Act under which this list is prepared.

Existing N.J.A.C. 7:7E-3.2(c), proposed N.J.A.C. 7:7-9.2(c), prohibits development that
would result in the destruction, condemnation, or contamination of shellfish habitat unless the
proposed development is a dock, pier, or boat mooring, dredging, a living shoreline, or a

development require for national security constructed in accordance with N.J.A.C. 7:7E-3.2(d)1
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and 3, (e), (f), (9), (h), and (k). The exceptions to the prohibition are proposed to be expanded to
include the expansion of existing marinas and construction of new marinas in limited infill
situations specified at proposed N.J.A.C. 7:7-9.2(d)4 and 5 (described below).

Proposed N.J.A.C. 7:7-9.2(d)3ii contains the standards for determining the length of a
dock or pier, or the location of a boat mooring within shellfish habitat at a single family
dwelling. The Department is proposing to clarify at N.J.A.C. 7:7-9.2(d)3ii to specify that, when
drawing the straight line between the two nearest adjacent docks, the line is drawn from the
outside corners of the outermost end of decking. The Department is proposing new N.J.A.C. 7:7
Appendix E, which illustrates how the maximum length of a single noncommercial dock or pier
and the allowable location of a boat mooring in an infill situation is determined.

As part of combining the coastal rules into one chapter, the Department is proposing a
new mitigation subchapter, N.J.A.C. 7:7-17, which consolidates the mitigation requirements that
are currently located throughout existing N.J.A.C. 7:7E into one subchapter. See N.J.A.C. 7:7-
17 for a detailed description of this new subchapter. The mitigation requirements for impacts to
shellfish habitat and the marine ecosystem from the construction in shellfish habitat of a single
noncommercial dock, pier, or boat mooring associated with a single family dwelling, currently
codified at N.J.A.C. 7:7E-3.2(d)3vi, are being recodified at proposed new N.J.A.C. 7:7-17.9 with
clarifying amendments. Accordingly, a cross-reference to the new mitigation subchapter is
included at proposed N.J.A.C. 7:7-9.2(d)3vi.

Over the past several years, the State has seen a decrease in the number of marina
facilities through their conversion to various non-water dependent uses. The Marine Trades

Association of New Jersey has reported that as of 2011, over 500 boat slips and 17 marinas have
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been lost. Not only does this loss result in fewer boat slips available to the public, it results in a
loss of jobs, revenue, and services at marina facilities. To preserve existing commercial marina
facilities, encourage new facilities and ensure there are a sufficient number of boat slips available
to the public, the Department is proposing to allow the expansion of commercial marinas within
shellfish habitat and the construction of new commercial marinas in infill situations as described
below.

The conditions that must be met for the expansion of an existing commercial marina to be
allowed in shellfish habitat are set forth at proposed N.J.A.C. 7:7-9.2(d)4. This provision is
being limited to legally existing, operating commercial marinas that are open to the general
public for the mooring of vessels, including marinas operated by public agencies, commissions
and authorities. The intention of this provision is to limit the expansion of marinas into shellfish
habitat to only those that are open to the general public and not private operations such as
condominium associations where membership is limited exclusively to condominium owners.
Because this provision allows for the expansion of marinas into a public resource, it is
appropriate to limit this provision to marinas that serve the public. Proposed N.J.A.C. 7:7-
9.2(d)4i through v contain the conditions that must be satisfied to allow for the expansion of an
existing commercial marina within shellfish habitat.

Proposed N.J.A.C. 7:7-9.2(d)4i requires that the expansion be designed and constructed
in a manner that limits the area of shellfish habitat condemned, that is, downgrading of the
shellfish growing water classification to “prohibited” for shellfish harvesting under N.J.A.C.

7:12-2.1(a)1ii and reduces the impacts to the marine ecosystem to the maximum extent

practicable. This is to be achieved by expanding the marina into areas other than shellfish
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habitat if possible, reconfiguring the slips within the existing marina to provide for the desired
expansion to the extent possible in that way, and adjusting the dimensions and locations of the
expansion to minimize the total area of shellfish habitat covered by structures.

Proposed N.J.A.C. 7:7-9.2(d)4ii requires that the area in which the marina will be
expanded must have sufficient water depths to accommodate the vessels to be moored within the
area of expansion. At a minimum, water depth is required to be at least two feet at mean low
water, with the depth to be greater than that if larger vessels are proposed to be moored in the
area of expansion. This requirement is necessary to ensure that the area in which the marina will
be expanded has adequate water depths so that dredging will not be required. Dredging destroys
shellfish habitat by removing the substrate in which shellfish live. Accordingly, proposed
N.J.A.C. 7:7-9.2(d)4iii prohibits dredging in conjunction with the construction or use of the
marina expansion.

The rules at existing N.J.A.C. 7:7E-3.2(d)3i(1) and 7.3(d)10ii (proposed at N.J.A.C. 7:7-
9.2(d)3i(1) and 15.3(d)8ii, respectively), require that a dock, pier, or mooring located within
shellfish habitat at a single-family dwelling or the construction of a new, or expansion or
renovation of an existing, marina located on any portion of the Navesink River, Shrewsbury
River, Manasquan River (upstream of Route 35 Bridge) or St. Georges Thorofare be constructed
of non-polluting materials to reduce impacts to the habitat. Consistent with the standards
relevant to marinas at proposed N.J.A.C. 7:7-15.3(d)8ii, proposed N.J.A.C. 7:7-9.2(d)4iv
requires that all structures associated with the marina expansion located at or waterward of the

mean high water line be constructed of non-polluting materials, with the exception of pilings.

Pilings are not required to be of a non-polluting material because treated pilings do not leach the
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chemicals to the same degree that sheathing and planking do. The difference in leaching is due
to the fact that pilings consist primarily of “heartwoods” which better absorb chemicals used to
treat wood. In addition, the surface area of pilings which come in contact with the water is much
less than the surface area of bulkhead sheathing and dock planking that comes in contact with the
water; therefore, pilings do not represent as great a concern in terms of chemical leaching.

Proposed N.J.A.C. 7:7-9.2(d)4v requires the expanded marina provide on-site restroom
and pumpout facilities. This provision is intended to reduce impacts to water quality. The
standards for development of marinas at proposed N.J.A.C. 7:7-15.3(d)2i requires the installation
of restrooms, and, for marinas with dockage for 25 or more vessels or any vessel with live-
aboard arrangements, pumpout facilities must be provided. Because proposed N.J.A.C. 7:7-
9.2(d)4 allows for the expansion of a marina into a public resource, the Department is requiring
that restroom and pumpout facilities be provided to ensure proper disposal of wastewater and to
offset additional impacts to water quality.

Proposed N.J.A.C. 7:7-9.2(d)4vi requires that mitigation for the condemnation of
shellfish habitat or other impacts to the marine ecosystem be provided in accordance with
proposed N.J.A.C. 7:7-17. Mitigation will be required in the form of a monetary contribution to
the Department’s dedicated account for shellfish habitat mitigation in accordance with proposed
N.J.A.C. 7:7-17.9.

The conditions that must be met to allow for the construction of a new commercial
marina within shellfish habitat in an infill situation are proposed at N.J.A.C. 7:7-9.2(d)5. Some
areas of the coast have a concentration of commercial marinas such that the marine ecosystem

within the surrounding area has been affected by their operation. While the construction of a

125



NOTE: THIS IS A COURTESY COPY OFTHISRULE PROPOSAL. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2014 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL VERSION WILL GOVERN.
new commercial marina within shellfish habitat in an infill situation will result in the
downgrading of the shellfish growing water classification to “prohibited” for shellfish harvesting
under N.J.A.C. 7:12-2.1(a)1lii where the structures are located and boats are moored, the habitat
will continue to exist. The Department has determined that where there is a concentration of
existing commercial marinas and the adverse impacts to the shellfish habitat of the development
of the new marina are mitigated by minimizing the area covered by structures, providing
adequate water depths, prohibiting dredging, using non-polluting materials, and providing a
monetary contribution to the Department’s dedicated account for shellfish habitat mitigation,
new commercial marinas within shellfish habitat in infill situations are acceptable as described
below.

For the same reasons explained in the summary of N.J.A.C. 7:7-9.2(d)4 above, proposed
N.J.A.C. 7:7-9.2(d)5 is limited to commercial marinas that are open to the general public for the
mooring of vessels and marinas operated by public ag