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4. Stalus of waivers in other states regarding the out-
standing total liability under aggregate insurance policies
to policyholders” surplus ratio: and

5. Any other information deemed necessary by the
Commissioner which was set forth in the nolice granting
the request for a waiver as referenced in (¢) above.

(g) Denials of waiver requests shall be issued in wriling,
An insurer whose waiver request is denied may request a
hearing by filing with the Dcpartmenl a written request for a
hearing within 30 days of the date of the notification of the
denial of the waiver request. All such hearing requests shall
be directed to the address specified in (b) above. Upon receipt
of a timely-filed request for a hearing, the malter shall be
considered in accordance with the provisions of the Ad-
ministrative Procedure Act, N.J.S.A. 52:14B-1 ct seq., and
the rules promulgated thereunder at N.J.A.C. 1:1.

New Rule, R.2011 d.154, effective June 6, 2011,
See: 43 N.JLR. 268(a), 43 N.LR. 1349(a).

SUBCHAPTER 28. CREDIT FOR REINSURANCL

11:2-28.1

(a) The purpose of these rules is to implement the
provisions of N.J.S.A. 17:51B-1 et seq. by establishing
procedures to be employed by insurers which cede risks to
appropriate reinsurers and which assume the risk from the
ceding insurers to whom these rules apply.

Purpose and scope

(b) This subchapter applies to all insurers which transact
business in this State, except as described in (b)2 below,
including insurers which are domiciled in this State. This
subchapter also applies to insurers which are either licensed
to transact business in this State or are eligible to write
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surplus lines insurance in this State, and which in cither case
are domiciled in a state or country which does not cmploy
standards  regarding credit for reinsurance substantially
similar to the standards set forth herein.

1. For a life and health ceding insurer to qualify for a
credit for reinsurance in accordance with this subchapter,
the ceding insurer shall also comply with the requirements
of N.JS.A. 17:51B-1 et seq. and all administrative rules
promulgated thereunder concerning the regulation of life
and health reinsurance conlracls.

2. Where an insurer which is either licensed to transact
business in this State or is an cligible surplus lines insurer
in this State and in either case the state in which it is
domiciled is accredited by the NAIC or employs standards
regarding credit for reinsurance as determined by the
Commissioner to be substantially similar to the standards
set forth in these rules, the insurer shall comply with the
rules regarding credit for reinsurance in its state of
domicile.

Amended by R.1993 d.557, effective November 15, 1993,
See: 25 NLLR. 4289(a), 25 N.LR. 5184(a).

Amended by R.1996 d.3, effective January 2, 1996,
See: 27 NLR. 3278(b), 28 N.LR. 152(h).

11:2-28.2  Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the context
clearly indicates otherwise;

“Annual statement” means a statement showing an
insurer’s financial condition at the close of business on
December 31 of the preceding year and its business for that
year in the form adopted by the NAIC, prepared in accor-
dance with the annual statement instructions and the

Next Page is 2-72.1
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Accounting Practices and Procedures Manual adopted by the
NAIC and all applicable provisions of law.

*Assuming insurer” or “reinsurer” means any person which
engages in the activity of insuring part or all of an insurance
risk from an originating or ceding insurer.

“Authorized officer” means the president of the company
whose signature is attested to by the secretary of the company
or any such equivalent officers or individuals.

“Beneficiary™

1. As used in N.J.A.C. 11:2-28.9 means the entity for
whose sole benefit the trust has been established and any
successor of the beneficiary by operation of law. Where a
court of competent jurisdiction appoints a successor in
interest to the named beneficiary, then the named bene-
ficiary includes and is limited to the court appointed
domiciliary receiver, conservator, rehabilitator or liquida-
tor; or

2. Asused in N.JJLA.C. 11:2-28.10 means the domestic
insurer for whose benefit the letter of credit has been estab-
lished and any successor of the beneficiary by operation of
law. Where a court of competent jurisdiction appoints a
successor in interest to the named beneficiary, then the
named beneficiary includes and is limited to the court
appointed domiciliary receiver, conservator, rehabilitator
or liquidator.

“Ceding insures™ means an insurer which procures in-
demnification for itself from an assuming insurer with respect
to all or part of an insurance risk associated with one or more
policies which it issued should losses be sustained.

“Certificate of eligibility” means a certificate issued by the
Commissioner evidencing the authority of an unauthorized
insurer to transact the business of surplus lines insurance in
this State,

“Clean and unconditional letter of credit” or “clean and un-
conditional confirmation” means a letter of credit or con-
firmation which:

1. Makes no reference to any other agreement, docu-
ment or entity;

2. Provides that a beneficiary need only draw a sight
draft under the letter of credit or confirmation and present
it to promptly obtain funds and that no other document
need be presented; and

3. Indicates that it is not subject to any conditions or
qualifications outside of the letter of credit.

“Commissioner” means the Commissioner of the New
Jersey Department of Banking and Insurance.

“Date of the ceding insurer’s statutory financial statement”
means the period ending date for which the statutory financial
statement is rendered.
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“Delinquency proceeding” means, for the purpose of this
subchapter, any proceeding commenced against a reinsurer
for the purpose of liquidating, rehabilitating, reorganizing or
conserving such reinsurer,

“Department” means the New Jersey Department of Bank-
ing and Insurance.

“Domestic insurer” means an insurer formed under the
laws of the State of New Jersey.

“Eligible surplus lines insurer” means an unauthorized
insurer which is issued a certificate of eligibility to transact
the business of insurance in this State and in which insurance
coverage is placed or may be placed pursuant to N.J.S.A.
17:22-6.49 et seq.

“Evergreen” means a provision in a letter of credit or its
confirmation which prevents the expiration of the letter of
credit or its confirmation without due advance written notice
to the beneficiary from the issuing or confirming bank or trust
company.

“Grantor™ as used in connection with the establishment of a
trust agreement means the entity that has established a trust
for the sole benefit of the beneficiary. When established in
conjunction with a reinsurance agreement, the grantor is the
unlicensed, unaccredited assuming insurer.

“Insurer” means any corporation, association, partnership,
reciprocal exchange, interinsurer, Lloyd’s insurer, fraternal
benefit society or other person engaged in the business of
insurance pursuant to N.LS.A. 17:17-1 et seq. or NJ.S.A,
17B-17-1 et seq.; any medical service corporation operating
pursuant to N.J.S.A. 17:48A-1 et seq.; any hospital service
corporation operating pursuant to N.J.5.A. 17:48-1 et seq.;
any health service corporation operating pursuant to N.1.S.A,
17:48E-1 et seq.; or any dental service corporation operating
pursuant to N.J.S.A. 17:48C-1 et seq.

“NAIC” means the National Association of Insurance
Commissioners.

“Net assels” means an insurer’s total admitted assets less
its total reserves and other liabilities.

“Obligations” as used in connection with the establishment
of a trust agreement means:

. Reinsured losses and allocated loss expenses paid by
the ceding company, but not recovered from the assuming
insurer;

2. Reserves for reinsured losses reported and out-
standing;

3. Reserves for reinsured losses incurred but not
reported; and

4, Reserves for allocated reinsured loss expenses and
uneamed premiums.

Supp. 9-4-12
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*Qualificd United Stales financial institution™:

I. Asused at NJA.C. 11:2-28.8(b)3 and 28.10 means
an institution that:

i. Is organized or, in the casc of a branch or agency
office ol a foreign banking organization in the United
Stales, licensed, under the laws of the United States or
any slate thercof

ii. Is regulated, supervised and examined by federal
or slate authorities having regulatory authority over
banks and trust companies; and

iii. Has been determined by either the Commis-
sioner, or the Securities Valuation Office of the NAIC,
to meet such standards of financial condition and
standing as are considered necessary and appropriate to
regulate the quality of financial institutions whose letters
of credit will be acceptable to the Commissioner; or

2. As used clsewhere in this subchapter means an
institution that:

i.  Is organized or, in the case of a branch or agency
office of a foreign banking organization in the United
States, licensed, under the laws of the United States or
any state thereof and has been granted authority to
operate with fiduciary powers; and

ii. s regulated, supervised and examined by federal
or state authorities having regulatory authority over
banks and trust companies,

“Reinsurance” means a contractual arrangement, as
evidenced by a written agreement, whereby an insurer, for
some consideration, agrees to indemnify a ceding insurer, for
all or part of a loss which the ceding insurer may incur under
one or more policies that the ceding insurer has or will issue.

“Reinsurance intermediary” means a reinsurance inter-
mediary-broker or a reinsurance intermediary-manager.

“Reinsurance intermediary-broker” means a person, other
than an officer or employee of the ceding insurer, which
solicits, negotiates or places reinsurance cessions or retro-
cessions on behalf of a ceding insurer without the authority or
power to bind reinsurance on behalf of that insurer unless
expressly provided in a broker of record letter,

“Reinsurance intermediary-manager” means a person
which has authority to bind or manages all or part of the
assumed reinsurance business of a reinsurer, including the
management of a separate division, department or under-
writing office, and acts as an agent for that reinsurer whether
known as a reinsurance intermediary-manager, manager or
other similar term, except that the following persons shall not
be considered a reinsurance intermediary-manager, with
respect to that reinsurer, for the purposes of this subchapter:

Supp. 94-12

1. An employee of the reinsurer;

2. A United States manager of a United States branch
of an alien reinsurer;

3. An underwriting manager which, pursuanl to con-
tract, manages all or part of the reinsurance operations of’
the reinsurer, is under common control with the reinsurer,
stubject to N.J.S.A. 17:27A-] el seq., and whose compen-
sation is not solely based on the volume of premiums
written;

4, The manager of a group, association, pool or or-
ganization of insurers which engage in joint underwriting
or joint reinsurance and who are subject to examination by
the insurance commissioner or other similar regulatory
officer of the state in which the manager’s principal
business office is located;

5. A licensed attorney-at-law who negotiates contracts
or provides general financial counsel provided no com-
mission or brokerage fee is provided.

“Substantially similar standards” means standards on credit
for reinsurance which the Commissioner determines are equal
to or exceed the standards of this subchapter.

“Surplus as regards policyholders™ means the net assets of
the insurer or assuming insurer,

Amended by R.1993 d.557, effective November 15, 1993,
See: 25 NLLR. 4289(a), 25 N.J.R. 5184(a).
Amended by R.1996 d.3, effective January 2, 1996,
See: 27 N.JL.R. 3278(b), 28 N.L.R. 152(b).
In the definition of “beneficiary” added 2.
Amended by R.2001 d.6, effective January 2, 2001.
See: 32 N.LR. 3530(a), 33 N.J.R. 85(a).

11:2-28.3  Reinsurer licensed in New Jersey

An insurer shall be permitted to take a credit for rein-
surance ceded to an assuming insurer where the assuming
insurer is Jicensed to transact business in this State as of the
date of the ceding insurer’s statutory financial statement,
except as limited in accordance with N.J.A.C, 11:2-27.

11:2-28.4  Reinsurer accredited in New Jersey

(a) An insurer shall be permitted to take a credit for rein-
surance ceded to an assuming insurer where the assuming in-
surer is accredited as a reinsurer in this State as of the date of
the ceding insurer’s statutory financial statement. An accred-
ited reinsurer is one which meets all of the following stan-
dards:

1. Files with the Commissioner a letter requesting ap-
proval for accreditation and listing the information upon
which it will rely and is submitting in connection there-
with;

2-72.2
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2. Submits a non-refundable filing fee made payable to
Treasurer, State of New Jersey, of $1,000 for an initial
filing and $1,000 for a renewal filing;

3. Files with the Commissioner a properly executed
form AR-1 (incorporated herein by reference as Exhibit |
in the Appendix} which establishes that it submits to this
State’s jurisdiction and this State’s authority to examine its
books and records;

4. Files with the Commissioner a certified copy of a
certificate of authority, a certificate of compliance or an
equivalent document which has been properly notarized, as
evidence that it is currently licensed to transact insurance
or reinsurance in at least one state or, in the case of a
United States branch of an assuming alien insurer, is
entered through and licensed to transact insurance or
reinsurance in at least one state:

5. Files annually with the Commissioner:

i. A copy of its most recent annual statement filed
with the insurance department of its state of domicile;

ji. Its most recent audited financial statement:
iii. A current actuarial opinion which certifies:

(1} For a property and casualty insurer, to the
adequacy of the loss and loss adjustment expense
reserves; or

(2) For a life and health assuming insurer that:
(A) Its policy reserves are adequate;

(B) [t satisfies all minimum capital and surplus
requirements in all states in which it is licensed to
transact business; and

(C) That its capital and surplus levels are
adequate relative to its distribution by type and
fevel of risk of its invested assets and the business
being written, and attaches any and all documents
in support thereof; and

iv. The quarterly statement for the quarter imme-
diately preceding the application, except for renewals
which shatl require the quarterly statement due May 5:;

6. Either:

i. Maintains a surplus as regards policyholders in
an amount not less than $20,000,000 and whose
accreditation has not been denied by the Commissioner
within 120 days of filing its submission with the
Commissioner; or

il. Maintains a surplus as regards policyholders of
less than $20,000,000 whose accreditation has been
approved by the Commissioner; and

7. Provides any additional information which may
include, but is not limited to, information which the Com-
missioner deems necessary to ensure that the particular
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reinsurer’s condition and methods of operation are not such
as would render its operations hazardous to the public or ils
policyholders.

{b) The above information shall be filed with the Com-
missioner at:

Office of Solvency Regulation
Attention: Reinsurance Accreditation
Department of Banking and Insurance
20 West State Street

PO Box 325

Trenton, New Jersey 08625-0325

(c) Except for applicants for accreditation that maintain
surplus as regards policyholders of less than $20,000,000, an
initial application for accreditation shall be deemed approved
unless the Commissioner transmits a letter to the filer, within
120 days from the date of the filing of the completed
application identifying the reasons upon which the Com-
missioner has denied the filer’s accreditation, Where a filing
is deemed approved, the initial approval shall be valid until
August 31, If the initial approval is issued after June 1, it shall
be deemed valid until August 31, of the following year.

(d) A reinsurer shall apply for renewal of its accreditation
annually at the address in (b) above, to the attention of
“Renewal Reinsurance Accreditation.” The reinsurer shall file
its application for renewal no later than June 1 of any year in
which it seeks to continue its accreditation and shall submit
updated information as required in (a) above.

{e) A renewal filed in accordance with the above shall be
deemed approved unless denied by the Commissioner prior to
August 31,

(f) An accredited reinsurer shall notify the Commissioner
within 30 days of the occurrence of any of the following
actions taken against it by any state or jurisdiction:

1. Any limitation on its ability to write new or renewal
business;

2. Any delinquency proceedings;

3. The suspension, revocation or nonrenewal of its
certificate of authority in any state or jurisdiction;

4. An order or any action by any state or jurisdiction
which requires it to cease writing new or renewal business;
or

5. Any action by any state or jurisdiction requiring that
the reinsurer file a plan or any document to increase its
capital, for example, a risk based capital plan.

(g) Where the Commissioner determines that an assuming
insurer has failed to maintain any of the qualifications set
forth in (a)1 through 7 and {f) above, after written notice and
opportunity for a hearing in accordance with the Admin-
istrative Procedure Act, N.JLS.A. 52:14B-1 et seq., the
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Commissioner may revoke or refuse 1o renew the assuming,
insurer’s accreditation.

{h} The Department shall maintain and publish a current
list of accredited reinsurers on the Depariment’s website:

www.njdobi.org.

(i} An insurer shall be prohibited from reporting a credit
with respect to reinsurance ceded after 90 days from the date
an assuming insurer has had its accreditation denied, revoked
or nonrenewed.

Amended by R.1993 d.557, cffective November 15, 1993,
Sec: 25 NLILR. 4289%(a), 25 N.LR. 5184(a).
Publiv Notice: List of accredited reinsurers.
See: 26 N.J.R. 4836(a).
Public Notice: List of aceredited reinsurers.
See: 27 NLLR. 5058(a).
Amended by R.1996 d.3, cflective January 2, 1996.
Sec: 27 N.LR. 3278(b), 28 N.LR, 152(b).
Public Notice: List of acerediled reinsurers.
See: 29 N.LR. 5339(a).
Public Notice: List of aceredited reinsurers.
Sce: 31 N.LR. 80{a).
Public Notice: List of aceredited reinsurers.
Ses: 32 NLLR. 608(a).
Public Notice: List of aceredited reinsurers,
Seer 32 NULR. 4314(a).
Amended by R.2001 d.6, effective January 2, 2001,
See: 32 NLLR. 3530(a). 33 N.LR. 85(a).
Public Notice; List of accrediled reinsurers.
See: 34 N.LR. 315(b).
Public Notice: List of Accredited Reinsurers.
See: 35 NLLR. 278(a), 5624(a).
Public Natice: Lisi of Aceredited reinsurers.
See: 37 NLLR. 363(a).
Public Notice: List of Accredited Reinsurers.
See: 38 N.LR. 1352(a). 5419(a).
Public Notice: List of Accredited Reinsurers.
See: 40 NLLR. 818(a).
Amended by R.2012 d.154, effective Seplember 4, 2012,
See; 44 NLJ.R. 360(a), 44 NJ.R. 2169(a).
In the address in (b), substituted “Solvency Regulation™ for “Financial
Examinations™; and rewrote (h).

11:2-28.,5 Reinsurer domiciled and licensed in another
state or jurisdiction which employs
substantially similar standards to this
subchapter

(2) An insurer shall be permitted to take a credit for rein-
surance ceded to an assuming insurer which, as of the date of
the ceding insurer’s statutory financial statement:

1. Is domiciled and licensed in, or in the case of a
United States branch of an alien assuming insurer, is en-
tered through and licensed in, a state which employs sub-
stantially similar standards regarding credit for reinsurance
to those set forth in this subchapter;

2. Submits a non-refundable filing fee of $250.00 made
payable to Treasurer, Staie of New Jersey;

3. Files with the Commissioner a certified copy of a
certificate of authority, a certificate of compliance or an
equivalent document which has been properly notarized as
evidence that it is licensed to transact insurance or rein-
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surance in its state of domicile or, in the case of a United
States branch of an assuming alien insurer, is entered
through and licensed lo transact insurance or reinsurance in
at least one statc;

4. Tiles with the Commissioner a properly executed
form AR-1 (see Appendix) as evidence that it submits to
this State’s jurisdiction and authority to examine its books
and records;

5. Files with the Commissioner a certification executed
by an authorized officer of the reinsurer which certifies that
the reinsurer’s condition and methed of operations are fi-
nancially sound and will not render its operations haz-
ardous to the public or its policyholders as determined by
the faciors set forth at N.J.A.C. 11:2-27.3. The officer shall
certify that:

i.  Foralife and health assuming insurer, that:
(1) Its policy reserves are adequate; and

(2) It satisfies all minimum capital and surplus re-
quirements in all states in which it is licensed to
transact business; and .

(3) Its capital and surplus levels are adequate rela-
tive to its distribution by type and level of risk of its
invested assets and the business being written, and at-
taches any and all documents in support thereof’,

ii. For a property and casualty assuming insurer,
that net premium written to surplus as to policyholders
does not exceed a 3:1 premium to surplus ratio and loss
and loss adjustment expense reserve liability to surplus
does not exceed a 4: [ ratio as of the date of the certified
balance sheet from its most recent annual statement; and

iii. Except for reinsurance ceded and assumed pus-
suant to pooling arrangements among insurers in the
same holding company system, that it maintains a sur-
plus as regards policyholders in an amount not less than
$20,000,000;

6. A reinsurer shall append to the certification set forth
in (a)5 above, a certified balance sheet from the reinsurer’s
most recent annual statement;

7. Within 90 days from the date of receipt of the com-
pleted filing, the filing shall either be deemed approved or
the Commissioner shall transmit a letter to the filer which
identifies the reasons upon which the Commissioner has
found that either the reinsurer’s state or jurisdiction of
domicile does not employ substantially similar standards or
the reinsurer otherwise fails to satisfy the requirements of
this subchapter;

8. A reinsurer authorized pursuant to this section shall
notify the Commissioner within 30 days of the occurrence
of any of the following actions taken against it by any state
or jurisdiction:

O
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. Any limitation on its ability to write new or
renewal business;

ii. Any delinquency proceedings;

iti. A suspension, revocation or nonrenewal of its
certificate of authority in any state or jurisdiction;

iv. An order or any action by any state or jurisdic-
tion which requires it to cease writing new or renewal
business; or

v.  Any action, by any state or jurisdiction, requiring
that the reinsurer file a plan or any document to increase
its capital, for example, a risk based capital plan.

9. The above information shall be filed with the Com-
missioner at:

Office of Financial Examinations
Attention: Reinsurance—Similar Standards
New Jersey Department of Banking and Insurance
20 West State Street
PO Box 325
Trenton, New Jersey 08625-0325
Amended by R.1996 4.3, effective Janvary 2, 1996,
See: 27 NJLR. 3278(b), 28 N.J.R. 152(b).

Amendced by R.2001 d.6, effective January 2, 2001,
See: 32 NJ.R. 3530(a), 33 N.LR. 85(a).

11:2-28.6  Reinsurer maintaining trust funds

{a) An insurer shall be permitted to take a credit for
reinsurance ceded to an assuming insurer where as of the date
of the ceding insurer’s statutory financial statement the
assuming insurer meets the standards set forth in (a)l and 2
below, in accordance with the procedures set forth in (a)3
through 8 below:

1. The assuming insurer maintains a trust fund in an
amount prescribed in (b) below in a qualified United States
financial institution for the payment of the valid claims of
its United States policyholders and ceding insurers, their
assigns and successors in interest,

2. The assuming insurer files with the Commissioner a
letter requesting authorization to provide reinsurance. The
letter shall specify: that the reinsurer seeks authorization
based on the fact that it maintains trust funds for the benefit
of its ceding insurers and United States policyholders; the
location of the trust funds; and a list of documents and
information submitted therewith and upon which the as-
suming insurer shall rely in connection with its request for
authorization. The reinsurer shall submit to the Commis-
sioner the following:

i. A nonrefundable filing fee made payable to
Treasurer, State of New Jersey of $1,000 for an initial
filing and $1,000 for a renewal filing;

ii. A properly executed form AR-1;
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iii. A description of which categories of insurance
are effected by the cessions;

iv. A certification executed by an authorized officer
of the reinsurer which certifies that the reinsurer’s con-
dition and method of operations are financially sound
and will not render its operations hazardous to the public
ot its policyholders as determined in accordance with the
factors set forth at N.JLA.C. 11:2-27.3. The officer shall
certify:

{1) Foralife and health assuming insurer, that:
{A) Its policy reserves are adequate;

(B) It satisfies all minimum capital and surplus
requirements in all states in which it is licensed to
fransact business; and

(C) Its capital and surplus levels are adequate
relative to its distribution by type and level of risk
of its invested assets and the business being written,
together with any and all documents in support
thereof’

(2) For a property and casualty assuming insurer,
that net premium written to surplus as to pelicyholders
does not exceed a 3:1 premium to surplus ratio and
loss and loss adjustment expense reserve liability to
surplus does not exceed a 4:1 ratio as of the date of
the certified balance sheet from its most recent annual
statement; and

(3) To the accuracy of the information required
by (b) below;

v. A certified balance sheet from the reinsurer’s
most recent annual statement; and

vi. A list of the assets of the trust certified by the
trustee.

3. The information in (a)| and 2 above shall be filed
with the Commissioner at:

Office of Solvency Regulation

Attention: Reinsurance Trust Fund

New Jersey Department of Banking and Insurance
20 West State Street

PO Box 325

Trenton, New Jersey 08625-0325

4. A reinsurer shall reapply for authorization annually
at the address set forth in (a)3 above no later than June 1 of
each year.

5. Within 30 days from receipt of the information in
(2)1 and 2 above the Commissioner shall notify the filer of
any deficiencies in its submission and the filer shall have
30 days to cure such deficiencies.

6. Within 90 days from the date of receipt of the com-
pieted filing, the filing shall either be deemed approved or
the Commissioner shall transmit a letter to the filer which
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identifies the reasons upon which he or she has relied to
determine that the filer has not met the requirements of this
section and that insurers shall be prohibited from reporting
credits lor reinsurance for insurance ceded to the filer.

7. A reinsurer authorized pursuant to this section shall
notify the Commissioner within 30 days of the occurrence
of any of (he following actions taken against it by any state
or jurisdiction:

i.  Any limitation on its new or renewal business;
ii. Any delinguency proceedings;

iii. [ts certificate of authority is suspended, revoked
or nonrenewed in any state or jurisdiction,

iv. An order has been entered or any action has been
taken by any state or jurisdiction which requires it to
cease writing new or renewal business; or

v. Any action, by any state or jurisdiction, requiring
that the reinsurer file a plan or any document to increase
its capital, for example, a risk based capital plan.

8. An assuming insurer shall report annually to the
Commissioner substantially the same information as that
required to be reported on the NAIC annual statement form
by licensed insurers to be evaluated by the Commissioner,
including, but not limited to: a recent actuarial opinion
which certifies to the adequacy of the loss and loss adjust-
ment expense reserve liabilities, and, where applicable, life
and healith reserve liabilities, in order to determine the
sufficiency of the trust fund; and any additional informa-
tion the Commissioner deems necessary io ensure that the
assuming insurer’s condition and method of operation are
not such as would render its operations hazardous to the
public or policyholders in this State.

(b) In order to qualify as a reinsurer as provided in (a)
above, an assuming insurer shall establish a trust fund. The
trust fund established by the assuming insurer shall meet the
following standards based upon the following category of
assuming insurer into which it falls:

1. The trust fund for a single assuming insurer shall
consist of a trusteed account in an amount not less than the
assuming insurer’s liabilities attributable to business
written in the United States, and, in addition, a trusteed
surplus of not less than $20,000,000, except as provided in
{b)1i below.

i. At any time after the assuming insurer has
permanently discontinued underwriting new business
secured by the trust for at least three full years, the
commissioner with principal regulatory oversight of the
trust may authorize a reduction in the required trusteed
surplus, but enly after a finding, based on an assessment
of the risk, that the new required surplus level is
adequate for the protection of United States ceding
insurers, policyholders and claimants in light of reason-
ably foreseeable adverse loss development. The risk
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assessment may involve an actuarial review, including
an independent analysis of reserves and cash flows, and
shall consider all material risk factors, including, when
applicable, the lines of business involved, the stability of
the incurred loss estimates, and the effect of the surplus
requirements on the assuming insurer’s liquidity or
solvency. The minimum required trustecd surplus may
riot be reduced to an amount less than 30 percent of the
asstiming insurer’s liabilities attributable to reinsurance
ceded by United States ceding insurers covered by the
trust.

2, The trust fund for a group of insurers, which group
includes individual unincorporated underwriters, shall
consist of a trusteed account in an amount not less than the
respective underwriters’ aggregate liabilities attributable to
business written in the United States and, in addition, the
group shall maintain a trusteed surplus of which not less
than $100,000,000 shall be held jointly for the benefit of
the United States ceding insurers of any underwriter of the
group. The group shaill make available to the Commis-
sioner an annual certification of the solvency of each
underwriter for the fiscal period immediately preceding,
which fiscal period shall not be less than one year, by the
group’s domiciliary regulator and its certified public
accountant,

3. The trust fund for a group of incorporated insurers
under common administration which complies with
the filing requirements set forth in this section whose
members possess aggregate policyholder’s surplus of
$10,000,000,000, calculated and reported in substantially
the same manner as prescribed by the annual statement
instructions and Accounting Practices and Procedures
Manual of the NAIC, and which has continuously
transacted an insurance business outside the United States
for at least three years immediately prior to making
application for accreditation, shall consist of funds in trust
in an amount not less than the group’s several liabilities
attributable to business ceded by United States ceding
insurers to any members of the group pursuant to
reinsurance contracts issued in the name of such group and,
in addition, the group shall maintain a joint trusteed surplus
of which not less than $100,000,000 shall be held jointly
and exclusively for the benefit of the United States ceding
insurers of any member of the group. The group shall file a
properly executed form AR-1 as evidence of its submission
to this State's authority to examine the books and records
of any of its members and shall certify that any member
examined will bear the expense of any such examination.
The group shall make available to the Commissioner
annual certifications by the members’ domiciliary
regulators and their independent certified public account-
ants of the solvency of each member of the group for the
fiscal period immediately preceding which fiscal period
shall not be less than one year.

{c) The trust required by (b) above shall be established in a

form approved by the Commissioner and in compliance with
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this scction, and the content, location, legal currency and
financial institutions shall be acceptable to the Commissioner.
The trust instrument shall provide that:

I. Contested claims shall be valid and enforceable out
ol funds in trust to the extent remaining unsatisfied 30 days
after entry of the final order of any court of competent
Jurisdiction in the United States;

2, Legal title to the assets of the trust shall be vested in
the trustees of the trust for the benefit of the grantor’s
United States policyholders and ceding insurers, their as-
signees and successors in interest;

3. The trust shall be subject to examination as de-
termined by the Commissioner;

4. The trust shall remain in effect for as long as the
assuming insurer, or any member or former member of a
group of imsurers, shall have outstanding obligations due
under reinsurance agreements subject to the trust;

5. No later than February 28 of each year the trustees
of the trust shall report to the Commissioner in writing
setting forth the balance of the trust and listing the trust’s
investments at the preceding year's end, and shall certify
the date of termination of the trust, if so planned, or certify
that the trust shall not expire prior to the next following
December 31.

i.  The trust assets deposited in the trust account
shall be valued according to their current fair market
value and shall consist only of cash (United States legal
tender), certificates of deposit (issued by a United States
bank and payable in United States legal tender) invest-
ments of stocks and bonds listed by the NAIC’s
Securities Valuation Office or any obligations issued by
the State of New Jersey or any of its political subdivi-
sions. or any combination of the above, provided such
investments are issued by an institution that is not the
grantor, beneficiary, parent, subsidiary or an affiliate of
either the grantor or the beneficiary; and

6. No amendment to the trust shall be effective unless
filed with and approved in advance by the Commissioner,

Amended by R.1993 d.557, effective November 15, 1993,
See: 25 N.LR. 4289(a), 25 N.1R, 5184(a).

Amended by R.1996 d.3, effective January 2, 1996,

See: 27 N.LR. 3278(b), 28 N.1.R. 152(b).

Amended by R.2001 d.6, effective Fanuary 2, 2001.

See: 32 N.LR. 3530(a), 33 N.J.R. 85(a).

Amended by R.2012 d.154, effective September 4, 2012,
See: 44 N.IR, 360(a), 44 N,I.R, 2169(a).

In the address in (a)3, substituted “Selvency Regulation™ for
“Financial Examinations”; in the introductory paragraph of (b}1, inserted
“, except as provided in (b)li below"; added (b)li; and in (b)2,
substituted “respective underwriters™ for “group’s™ and “underwriter”
for “member™.

11:2-28.7  Credit for reinsurance required by law

(a) An insurer may be permitted to take a credit for
reinsurance ceded to an assuming insurer which does not
meet any of the requirements set forth at section 11:2-28.3,
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28.4, 28.5 or 28.6, but only with respect 1o the insurance of
risks located in jurisdictions where such reinsurance is
required or provided by the applicable law or regulation of
that jurisdiction. As used in this section, “jurisdiction™ means
any state, district or territory of the United States and any
lawful national government.

(b) A credit may taken for insurance ceded by a ceding
insurer to a state owned or controlled insurance or rcinsur-
ance company or a ceding company participating in pools,
guaranty funds or joint underwriting associations required by
statute, regulation or administrative order.

Amended by R.1993 d.557, effective November 15, 1993,
See: 25 N.LR. 4289(a), 25 N.L.R. 5184(a).

11:2-28.7A Credit for reinsurance from certified
reinsurers

(a) Pursuant to N.J.S.A. 17:51B-2f, the Commissioner
shall allow credit for reinsurance ceded by a domestic insurer
to an assuming insurer not meeting the requirements set forth
in NJA.C. 11:2-28.3, 284, 28.5, or 28.6 that has been
certified as a reinsurer in this State at all times for which
statutory financial statement credit for reinsurance is claimed
under this section. The credit aliowed shall be based upon the
security held by or on behalf of the ceding insurer in accord-
ance with a rating assigned to the certified reinsurer pursuant
to this section. The security shall be in a form consistent with
the provisions of N.I.S.A. 17:51B-2f and this subchapter. The
amount of security required in order for full credit to be
allowed shall correspond with the requirements as set forth in
Exhibit A in the Appendix to this subchapter, incorporated
herein by reference.

(b) Affiliated reinsurance transactions shall receive the
same opportunity for reduced security requirements as ail
other reinsurance transactions,

(c) The Commissioner shall require the certified reinsurer
to post 100 percent security, for the benefit of the ceding
insurer or its estate, upon the entry of an order of rehabil-
itation, liquidation, or conservation against the ceding insurer.

(d) In order to facilitate the prempt payment of claims, a
certified reinsurer shall not be required to post security for
catastrophe recoverables for a period of one year from the
date of the first instance of a liability reserve entry by the
ceding company as a result of a loss from a catastrophic
occurrence as recognized by the Commissioner. The one-year
deferral period is contingent upon the certified reinsurer
continuing to pay claims in a timely manner. Reinsurance
recoverables for only the following lines of business as
repoited on the NAIC annual financial statement related
specifically to the catastrophic occurrence will be included in
the deferral:

1. Line 1: Fire;

2. Line 2: Allied Lines;

3. Line 3: Farmowners multiple peril;
4

Line 4: Homeowners multiple peril;
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5. Line 5: Commercinl multiple peril:
6. Line 9: Inland Marine:
7. Line 12: Barthquake; and

Line 21: Auto physical damage.

(¢} Credit for reinsurance under this section shali apply
only to reinsurance contracts enlered into or renewed on or
aller the effcctive date of the certification ol the assuming
insurer. Any reinsurance contract entered into prior to the
elfective date of the certification of the assuming insurer that
is subscquently amended afier the effective date of the
certification of the assuming insurer, or a new reinsurance
contract, covering any nisk for which collateral was provided
previously, shall only be subject to this section with respect to
losses incurred and reserves reported from and after the
effcctive date of the samendment or new contract,

(1) Nothing in this scction shall prohibit the partics to a
reinsurance agreement from agreeing to provisions establish-
ing sccurity requircments that exceed the minimum sccurity
requirements eslablished Tor certified reinsurers under this
seclion.

(g) In addition to the clauses required under NLLALC. 11:2-
28.12. reinsurance contracts entered into or renewed under
this section through N.JA.C. 11:2-28.7D shall include a
proper funding clause, which requires the certified reinsurer
to provide and maintain security in an amount sufficient lo
avoid the imposition of any financial statement penalty on the
ceding insurer under this section for reinsurance ceded to the
cerlilied reinsurer.

(h) The Commissioner shall comply with all reporting and
notification requirements that may be established by the
NAIC with respect to certified reinsurers and qualified
jurisdictions,

(i) If a certified reinsurer maintains a trust to fully secure
its obligations subject to N.J.A.C. 11:2-28.6, and chooses to
secure its obligations incurred as a certified reinsurer in the
form of a multibeneficiary trust, the certified reinsurer shall
maintain separate trust accounts for its obligations incurred
under reinsurance agreements issued or renewed as a certified
reinsurer with reduced security as permitted by this sub-
section or comparable laws of other United States jurisdic-
tions and for its obligations subject to N.J.A.C. 11:2-28.6. It
shall be a condition (o the grant of certification that the
certified reinsurer shall have bound itself, by the language of
the trust and agreement with the commissioner with principal
regulalory oversight of each such trust account, to fund, upon
termination of any such trust account, out of the remaining
surplus of such trust any deficiency of any other such trust
account.

(i) The minimum trusteed surplus requirements provided
in N.JLA.C. 11:2-28.6 are not applicable with respect to a
multibeneficiary trust maintained by a certified reinsurer for
the purpose of securing obligations incurred under this
section, except that such trust shall maintain a minimum
trusteed surplus of $10,000,000.

Supp. 4-6-15
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(K) With respect to obligations incurred by a certificd
reinsurer under this section. if the security is insuliicient, the
Commissioner shall reduce the allowable credit by an amount
proporlionatc to the deficiency, and may impose further
reductions in allowable credit upon finding that there is a
material risk that the ceriilied reinsurer’s obligations will not
be paid in full when due.

New Rule, R.2012 d.154, effective Scptember 4, 2012,
See: 44 NLR. 360(a), 44 N.1.R. 2169(a).

11:2-28.7B  Certification procedure

{a) The Commissioner shall issue a wrillen notice io an
assurning insurer that has made application and been
approved as a certified reinsurer. Included in such notice shall
be the rating assigned the certified reinsurer in accordance
with N.JLA.C. 11:2-28.7A. The Department shall publish a list
on its website of all certilicd reinsurers and their ratings.

1. Promptly upon its receipt of an application from an
insurer to be designated as a certified reinsurer pursuant lo
this section, the Department shall post on its website notice
of such application. Intcrested parties may respond in
writing (o the application within 30 days of the date of such
posting, directed to: Chief of Reinsurance and Surplus
Lines, 20 West State St.. PO Box 325, Trenton, NJ 08625-
0325, or via e-mail at dobi.reinsurance(@dobi.state.nj.us.
The Department shall take no action on an application for
certification prior to the expiration of the 30-day period
referenced above.

(b) In order to be eligible for certification, the assuming
insurer shall meet the following requirements:

1. The assuming insurer must be domiciled and
licensed to transact insurance or reinsurance in a qualified
jurisdiction, as determined under N.LA.C. 11:2-28.7C;

2. The assuming insurer must maintain capital and
surplus, or its equivalent, of no less than $250,000,000
calculated in accordance with this section. This require-
ment may also be satisfied by an association including
incorporated and individual unincorporated underwriters
having minimum capital and surplus equivalents (net of
liabilities) of at least $250,000,000 and a central fund
containing a balance of at least $250,000,000;

3. The assuming insurer must maintain financial
strength ratings from two or more rating agencies approved
by the United States Securities and Exchange Commission
or other successor regulatory agency. These ratings shall be
based on interactive communication between the rating
agency and the assuming insurer and shall not be based
solely on publicly available information. These financial
strength ratings will be one factor used by the Com-
missioner in determining the rating that is assigned to the
assuming insurer. Rating agencies that meet the require-
ments set forth above include the following:

i.  Standard & Poor’s;
ii. Moody’s Investors Service;
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iii. Fitch Ratings;
iv.  A.M. Best Company; and

v. Any other nationally recognized statistical rating
organizalion approved by the Uniled States Securities
and Exchange Commission or other successor regulatory
agency; and

4. The certified reinsurer must maintain satisfactory
evidence that it meets the standards of solvency, including
standards for capital adequacy, established by its domestic
regulator,

{c) Each certified reinsurer shall be rated on a legal entity
basis, with due consideration being given to the group rating
where appropriate, except that an association including
incorporated and individual unincorporated underwriters that
has been approved to do business as a single certified
reinsurer may be evaluated on the basis of its group rating,
Factors that may be considered as part of the evaluation
process include, but are not limited, to the following;

L. The certified reinsurer’s financial strength rating
from an acceptable rating agency. The maximum rating
that a certified reinsurer may be assigned will correspond
to its financial strength rating as outlined in Exhibit B to
the Appendix to this subchapter, incorporated herein by
reference. The Commissioner shall use the lowest financial
strength rating received from an approved rating agency in
establishing the maximum rating of a certified reinsurer, A
failure to obtain or maintain at least two financial strength
ratings from acceptable rating agencies will result in loss of
eligibility for certification:

2. The business practices of the certified reinsurer in
dealing with its ceding insurers, including its record of
compliance with reinsurance contractual terms and obliga-
tions;

3. For certified reinsurers domiciled in the United
States, a review of the most recent applicable NAIC An-
nual Statement Blank, either Schedule F (for property/
casualty reinsurers) or Schedule S (for life and health
reinsurersy;

4. For certified reinsurers not domiciled in the United
States, a review annually of Form CR-F (for property/
casualty reinsurers) or Form CR-S (for life and health
reinsurers) (attached as Exhibits C and D, respectively, in
the Appendix to this subchapter, incorporated herein by
reference);

5. The reputation of the certified reinsurer for prompt
payment of claims under reinsurance agreements, based on
an analysis of ceding insurers’ Schedule F reporting of
overdue reinsurance recoverables, including the proportien
of abligations that are more than 90 days past due or are in
dispute, with specific attention given to obligations payabie
to companies that are in administrative supervision or
receivership;

6. Regulalory actions against the certified reinsurer:
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7. The report of the independent auditor on the finan-
cial statements of the insurance enterprise, on the basis
described in (c)8 below;

8. For certified reinsurers not domiciled in the United
States, audited financial statements (audited United Stales
GAAP basis if available, audited International Financial
Reporting Standards (IFRS) basis statements arc allowed
but shail include an audited footnote reconciling equity and
net income to a United States GAAP basis, or, with (he
approval of the Commissioner, audited IFRS statcments
with recongciliation to United States GAAP certificd by an
officer of the company), regulatory filings, and actuarial
opinion (as filed with the non-United States Jurisdiction
supervisor). Upon the initial application for certification,
the Commissioner will consider audited financial siatc-
ments for the last three years filed with its non-United
States jurisdiction supervisor;

9. The liquidation priority of obligations to a ceding
insurer in the certified reinsurer’s domiciliary jurisdiction
in the context of an insolvency proceeding;

10. A certified reinsurer’s participation in any solvent
scheme of arrangement, or similar procedure, which
involves United States ceding insurers. The Commissioner
shall receive prior notice from a certified reinsurer that
proposes participation by the certified reinsurer in a solvent
scheme of arrangement; and

11. Any other information deemed necessary by the
Commissioner from a particular filer to enable the Com-
missioner to determine compliance with this subchapter.

(d) Based on the analysis conducted under {(c)5 above of a
certified reinsurer’s reputation for prompt payment of claims,
the Commissioner may make appropriate adjustments in the
security the certified reinsurer is required to post to protect its
liabilities to United States ceding insurers, provided that the
Commissioner shall, at a minimum, increase the security the
certified reinsurer is required to post by one rating ievel under
(c)1 above if the Commissioner finds that:

1. More than 15 percent of the certified reinsurer’s
ceding insurance clients have overdue reinsurance recover-
ables on paid losses of 90 days or more which are not in
dispute and which exceed $100,000 for each cedent: or

2. The aggregate amount of reinsurance recoverables
on paid losses which are not in dispute that are overdue by
90 days or more exceeds $50.000,000.

(e) The assuming insurer shall submit a properly executed
Form CR-] (set forth as Exhibit E in the Appendix to this
subchapter, incorporated herein by reference) as evidence of
its submission to the jurisdiction of this State, appointment of
the Commissioner as an agent for service of process in this
State, and agreement to provide security for 100 percent of
the assuming insurer’s liabilities attributable to reinsurance
ceded by United States ceding insurers if it resists enforce-
ment of a final United States judgment. The Commissioner
shall not certify any assuming insurer that is domiciled in a
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Jurisdiction that the Commissioner has determined does not
adequately and promptly enforce final United States judg-
ments or arbitration awards,

() The certified reinsurer shall meel applicable informa-
tion filing, requirements as determined by the Commissioner,
both with respeet Lo an initial application lor cerlification and
on an ongoing basis. All information submilted by certificd
rcinsurers which is not otherwise public information subject
to disclosure shall not be considered a government record
subjeet lo public inspection and copying under the Open
Public Records Act, N.LS.A. 47:1A-1 ¢l seq. The applicable
information filing requirements are as follows:

1. Notification within 10 days of any regulatory aclions
taken against the certified reinsurer, any change in the
provisions of its domiciliary license or any change in rating
by an approved rating agency. including a statement
describing such changes and the reasons therefor,

2. Annually, Form CR-F or CR-S, as applicable (per
the instructions to be developed by the NAIC);

3. Annually, the report of the independent auditor on
the financial statements of the insurance enterprise, on the
basis described in (04 below;

4. Annually, audiled financial statements (audited
United States GAAP basis if available, auditcd 1FRS basis
statements are allowed but must include an audited
footnote reconciling equity and net income to a United
Slates GAAP basis, or, with the approval of the Com-
missioner, audited IFRS statements with reconciliation to
United States GAAP certified by an officer of the
company), regulatory filings, and actuarial opinion (as filed
with the certified reinsurer’s supervisor). Upon application
for initial certification, audited financial siatements for the
last three years filed with the certified reinsurer’s super-
visor;

5. At least annually, an updated list of all disputed and
averdue reinsurance claims regarding reinsurance assumed
from Uniled States domestic ceding insurers;

6. A certification from the certified reinsurer’s domes-
tic regulator that the certified reinsurer is in good standing
and maintains capital in excess of the jurisdiction’s highest
regulatory action level; and

7. Any other information that the Commissioner may
require from a particular filer to determine compliance with
this subchapter,

(g) In the case of a downgrade by a rating agency or other
disqualifying circumstance, the Commissioner shall, upon
written notice, assign a new rating to the certified reinsurer in
accordance with the requirements of (c)1 above.

(h) The Commissioner may suspend, revoke, or otherwise
modify a certified reinsurer’s certification at any time if the
certified reinsurer fails to meet its obligations or security
requirements under this subchapter, or if other financial or

Supp. 4-6-15

operating, results of the cerified reinsurer, or documented
significant delays in payment by the certilied reinsurer, lead
the Commissioner to reconsider the certified reinsurer's
ability or willingness lo meet its contractual obligations.

(i) 11 the rating of a certified reinsurer is upgraded by the
Commissioner, the certified reinsurer may meet the sccurity
requircments applicable to its new raling on a prospective
basis. The Commissioner shall require the certified reinsurer
to post sccurity under the previously applicable security
requirements as to all contracts in force on or before the
cfiective date of the upgraded rating. I the rating of a
certified reinsurer is downgraded by the Commissioner, the
Commissioner shall require the certilicd reinsurer to meet the
security requirements applicable (o ils new rating for all
business it has assumed as a ceriificd reinsurer.

(i) Upon revocation of the certification of a certified
reinsurer by the Commissioncer, the assuming insurer shall be
required to post security in accordance with NJA.C. 11:2-
28.8 in order for the ceding insurer to continue Lo take credit
for reinsurance ceded to the assuming insurcr. If funds
continuc to be held in trust in accordance with N.JLA.C, 11:2-
28.6, the Commissioner may allow additional credit equal to
the ceding insurer’s pro rata share of such funds, discounted
to reflect the risk of uncollectibility and anticipated expenses
of trust administration. Notwithstanding the change of a
certified reinsurer’s rating or revocation of its certification, a
domestic insurer thal has ceded reinsurance 1o that certified
reinsurer may not be denied credit for reinsurance for a period
of three months for all reinsurance ceded to that certified
reinsurer, unless the reinsurance is found by the Com-
missioner to be at high risk of uncollectibility.

New Rule, R.2012 d.154, effective September 4, 2012,
See: 44 N.LR. 360(a), 44 N.J.R. 2169(a).

Amended by R.2015 d.056, effective April 6, 2015,
See: 46 N.LR. 674(a), 47 N.LR. 723(b).

Added (a)l: and in the introductory paragraph of (f), updated the
N.LS.A, reference, and deleted a comma following “are™.

11:2-28.7C Qualified jurisdictions

(a} If, upon conducting an evaluation under this section
with respect to the reinsurance supervisory system of any
non-United States assuming insurer, the Commissioner
determines that the jurisdiction qualifies to be recognized as a
qualified jurisdiction, the Commissioner shall publish notice
and evidence of such recognition on its website. The
Commissioner may, after notice and opportunity for a hearing
in accordance with the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq. and 52:14F-1 et seq.. and the
Uniform Administrative Procedure Rules, NJA.C. 1:1,
withdraw recognition of any jurisdiction he or she finds is no
longer qualified under this subchapter.

(b) In order to determine whether the domiciliary juris-
diction of a non-United States assuming insurer is eligible to
be recognized as a qualified jurisdiction, the Commissioner
shall evaluate the reinsurance supervisory system of the non-
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United States jurisdiction, both initially and on an ongoing
basis, and consider the rights, benefits and the extent of
reciprocal recognition afforded by the non-United States
Jurisdiction to reinsurers licensed and domiciled in the United
States. The Commissioner shall determine the appropriate
approach for evaluating the qualifications of such juris-
dictions, and create and publish a list of jurisdictions whose
reinsurers may be approved by the Commissioner as eligible
for certification. A qualified jurisdiction must agree to share
information and cooperate with the Commissioner with
respect to all certified reinsurers domiciled within that juris-
diction. Additional factors to be considered in determining
whether to recognize a qualified jurisdiction, in the discretion
of the Commissioner, include, but are not limited to, the
following;:

I. The framework under which the assuming insurer is
regulated;

2. The structure and authority of the domiciliary regu-
lator with regard to solvency regulation requirements and
financial surveillance;

3. The substance of financial and operating standards
for assuming insurers in the domiciliary jurisdiction;

4. The form and substance of financial reports required
to be filed or made publicly available by reinsurers in the
domiciliary jurisdiction and the accounting principles used;

5. The domiciliary regulator’s willingness to cooperate
with United States regulators in general and the Com-
missioner in particular;

6. The history of performance by assuming insurers in
the domiciliary jurisdiction,;

7. Any documented evidence of substantial problems
with the enforcement of final United States judgments in
the domiciliary jurisdiction. A jurisdiction will not be
considered to be a qualified jurisdiction if the Com-
missioner has determined that it does not adequately and
promptly enforce final United States judgments or arbitra-
tion awards;

8. Any relevant international standards or guidance
with respect to mutual recognition of reinsurance supervi-
sion adopted by the International Association of Insurance
Supervisors or successor organization; and

9. Any other matters deemed relevant by the Com-
missioner in consideration of the factors set forth in (b)I
through 8 above.

(c} A list of qualified jurisdictions shall be published
through the NAIC Committee Process. The Commissioner
shall consider this list in determining qualified jurisdictions.
If the Commissioner approves a jurisdiction as qualified that
does not appear on the list of qualified jurisdictions, the
Commissioner shall provide justification with respect to the
criteria set forth in (b) above.
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(d) United States jurisdictions that meet the requiretnents
for accreditation under the NAIC financial standards and
accreditation program shall be recognized as qualified juris-
dictions,

New Rule. R.2012 d.154, effective September 4, 2012,
Sce: 44 NJL.R_ 360(a), 44 N.1.R. 2169(a).

11:2-28.7D Recognition of certification issued by an
NAIC accredited jurisdiction

{(a) If an applicant for certification has been certified as a
reinsurer in an NAIC accredited jurisdiction, the Commis-
sioner may defer to that jurisdiction’s certification, and may
defer to the rating assigned by that jurisdiction, if the assum-
ing insurer submits a properly executed Form CR-1 and such
additional information as the Commissioner requires to deter-
mine compliance with the subchapter. Upon approving such
an application, the assuming insurer shall be considered to be
a certified reinsurer in this State.

(b) Any change in the certified reinsurer’s status or rating
in the other jurisdiction shall apply automatically in this State
as of the date it takes effect in the other jurisdiction. The
certified reinsurer shall notify the Commissioner of any
change in its status or rating within 10 days after receiving
notice of the change.

(¢) The Commissioner may withdraw recognition of the
other jurisdiction’s rating at any time and assign a new rating
in accordance with N.J.A.C. 11:2-28.7B.

(d) The Commissioner may withdraw recognition of the
other jurisdiction’s certification at any time, with written
notice to the certified reinsurer, after notice and opportunity
for a hearing in accordance with the Administrative Proce-
dure Act, N.J.S.A, 52:14B-1 et seq. and 52:14F-1 et seq., and
the Uniform Administrative Procedure Rules, N.J.A.C. 1:1,
upon finding that the jurisdiction is no longer qualified under
this subchapter. Unless the Commissioner suspends or
revokes the certified reinsurer’s certification in accordance
with N.J.A.C. 11:2-28,7B, the certified reinsurer’s certifica-
tion shall remain in good standing in this State for a period of
three months, which shaill be extended for good cause if
additional time is necessary to consider the assuming in-
surer’s application for certification in this State,

New Rule, R.2012 d.154, effective September 4, 2012,
Sce: 44 NLR. 360(a), 44 N.J.R. 2169(a).

11:2-28.8 Reduction from liability for reinsurance
ceded to an unauthorized assuming insurer

(a) An insurer shall be permitted to take a reduction from
liability for reinsurance ceded to an assuming insurer not
meeting the requirements of N.JLA.C. 11:2-28.3, 28.4, 28.5,
28.6 or 28.7 in an amount which does not exceed the
liabilities carried by the ceding insurer. Such reduction shall
be in the amount of the funds held by or on behalf of the
ceding insurer, including funds held in trust for the exclusive
benefit of the ceding insurer, under a reinsurance contract
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with such assuming insurer as sccurity for the payment of
obligations thereunder. Such sccurity shall be held in the
United Stales subject to withdrawal solely by and under the
exclusive control of the ceding insurer, or in the case of a
frust held in a qualified United States financial institution,
subject to withdrawal solely by and under the exclusive
control of the ceding insurer.

{b) The security shall be in the form of:

I. Cash (United States lepal tender);

2, Sccurities listed by the Securities Valuation Office
of the NAIC, including those deemed exempt from filing as
defined by the Purposes and Procedures Manual of the
Sccuritics Valuation Office, and qualified as admitted
assels;

3. Clean, irrevocable, evergreen, unconditional letters
of credit issued or confirmed by a qualified United States
institution no later than December 3ist of the year for
which filing is being made, and in the possession of the
ceding insurer on or before the filing date of its annual
statement. Letters of credit meeting applicable standards of
issuer acceptability as of the dates of their issuance or
coniirmation shall, notwithstanding the issuing or con-
firming qualified United States financial institution’s
subsequent failure to meet applicable standards of issuer
acceptability, continue to be acceptable as security until
their expiration, extension, renewal, modification, or amend-
ment, whichever first occurs, unless the issuer has been
declared insolvent under applicable statutory or regulatory
provisions; or

4. Any other form of security approved by the Com-
missioner upon formal request.
Amended by R.2012 d.154, effective September 4, 2012.
Secr 44 NJLR. 360(a), 44 N.J.R. 2169(a).

In (b)2, inserted *, including those deemed exempt from filing as
defined by the Purposes and Procedures Manual of the Securities
Valuation Office,”; and in (b)3, substituted “insurer” for “company™ and
inserted a comma following “modification™.

11:2-289 Trust agreements qualified pursuant to
N.LA.C. 11:2-28.8

(a) An admitted asset or a reduction from liability for
reinsurance ceded to an unauthorized assuming insurer
pursuant to N.J.A.C. 11:2-28.8 shall be permitted only when
the requirements set forth below and in N.J.A.C. 11:2-28,10
and 28,11 are met.

1. The beneficiary, the grantor and a trustee shali enter
into a trust agreement. The trustee shall be a qualified
United States financial institution,

2. The trust agreement shall create a trust account into
which the trust’s assets shali be deposited.

3. All assets in the trust account shall be held by the
trustee at the trustee’s office in the United States, except
that a bank may apply for the Commissioner’s permission

Supp. 9-4-12
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lo use a foreign branch office of such bank as trustee for
trust agrcements established pursuant to this section. If the
Commissioner approves the use of such foreign branch
office as trustee, then ils use must be approved by the
beneficiary in writing and the trust agreement must provide
that the written notice described in 4i below must also be
presentable, as a matter of legal right, at the trustee's
principal office in the United States. The trust assels shall
consist of cash (United States legal tender), certificates of
deposit (issued by a United States bank and payable in
United States legal tender), letters of credit (issued by a
United States financial instilution authorized to issue letters
of credit and payable in United States legal tender),
investments of stocks and bonds listed by the NAIC's
Securities Valuation Office, or any obligations issued by
the State of New Jersey or any of its political subdivisions,
or any combination of the above, provided that such
investments are issued by an institution that is not the
parent, subsidiary or an affiliate of either the grantor or the
beneficiary.

4. The trust agreement shall provide that:

i.  The beneficiary shall have the right to withdraw
assets from the trust account at any time, without notice
to the grantor, subject only to written notice from the
beneficiary to the trustees:

fi. No other statement or document is required to be
presented in order to withdraw assets, except that the
beneficiary may be required to acknowledge receipt of
withdrawn assets;

iii. It is not subject to any conditions or qualifica-
tions outside of the trust agreement; and

iv. It shall not contain references to any other
agreements or documents except as provided below in
(a}i 1 below,

5. The trust agreement shall be established for the sole
benefit of the beneficiary.

6. The trust agreement shall require the trustee to:
i.  Receive assets and hold all assets in a safe place;

ii. Determine that all assets are in such form that the
beneficiary or the trustee, upon direction by the
beneficiary, may whenever necessary negotiate any such
assets, without consent or signature from the grantor or
any other person or entity;

iii. Furnish to the grantor and the beneficiary a
statement of all assets in the trust account upon its
inception and at intervals no less frequent than the end of
each calendar quarter;

iv. Notify the grantor and the beneficiary within ten
days, of any deposits to or withdrawals from the trust
account;

O
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v. Upon written demand of the beneficiary,
immediately take any and all steps necessary to transfer
absolutely and unequivocally all right, title and interest
in the assets held in the trust account to the beneficiary
and deliver physical custody of the assets to the
beneficiary; and

vi. Allow no substitutions or withdrawals of assets
from the trust account, except on written instructions
from the beneficiary, except that the trustee may,
without the consent of, but with notice to, the
beneficiary, upon call or maturity of any trust asset,
withdraw such asset upon condition that the proceeds are
paid into the trust account,

7. The trust agreement shall provide that at least 30
days, but not more than 45 days, prior to termination of the
trust account, written notification of termination shall be
delivered by the trustee to the beneficiary.

8, The trust agreement shall be made subject to and
governed by the laws of the state in which the trust is
established and shall at minimum conform to the standards
set forth in these rules,

9. The trust agreement shall prohibit invasion of the
trust corpus for the purpose of paying compensation to, or
reimbursing the expenses of, the trustee,

10. The trust agreement shall provide that the trustee
shall be liabie for its own negligence, willful misconduct or
lack of good faith.

1 1. Notwithstanding other provisions of this subchapter,
when a trust agreement is established in conjunction with a
reinsurance agreement covering risks other than life,
annuities and accident and health, where it is customary
practice to provide a trust agreement for a specific purpose,
such a trust agreement may provide that the ceding insurer
shall undertake to use and apply amounts drawn upon the
trust account, without diminution because of the insolvency
of the ceding insurer or the assuming insurer or the
inability of the ceding insurer to pay all or any part of a
claim, for the following purposes:

i. To pay or reimburse the ceding insurer for the
assuming insurer’s share under the specific reinsurance
agreement regarding any losses and allocated loss
expenses paid or owed by the ceding insurer, but not
recovered from the assuming insurer, or for unearned
premiums due to the ceding insurer if not otherwise paid
by the assuming insurer;

ii.. To make payment to the assuming insurer of any
amounts held in the trust account that exceed 102
percent of the actual amount required to fund the
assuming insurer’s obligations under the specific re-
insurance agreement; or

iii. Where the ceding insurer has received notifica-

reinsurance agreement remain unliquidated and undis-
charged 10 days prior to the termination date, to with-
draw amounts equal to the obligations and deposit thosc
amounts in a separate account, in the name of the ceding
insurer in any qualified United States financial
institution apart from its general assets, in trust for such
uses and purposes specified in (a)11i and (a)1 1ii above
as may remain executory after such withdrawal and for
any period after the termination date.

12. The trust agreement shall provide that the trustee
shall resign upon delivery of a written notice of resigna-
tion, effective not less than 90 days after receipt by the
beneficiary and grantor of the notice and that the trustee
may be removed by the grantor by delivery to the trustee
and the beneficiary of a written notice of removal, effective
not less than 90 days afier receipt by the trustee and the
beneficiary of the notice, provided that no such resignation
or removal shall be effective until a successor trustee has
been duly appointed and approved by the beneficiary and
the grantor and all assets in the trust have been duly
transferred to the new trustee.

(b) The trust agreement may provide for the following

conditions:

1. That the grantor may have the full and unqualified
right to vote any shares of stock in the trust account and to
receive from time to time payments of any dividends or
interest upon any shares of stock or obligations included in
the trust account. Any such interest or dividends may be
either forwarded promptly upon receipl to the grantor or
deposited in a separate account established in the grantor’s
name;

2. That the trustee may have the authority to invest and
accept substitutions of any funds in the account, provided
that no investment or substitution may be made without
prior approval of the beneficiary, unless the trust agree-
ment specifies categories of investments acceptable to the
beneficiary and authorizes the trustee to invest funds and to
accept substitutions which the trustee determines are at
least equal in current fair market value to the assets
withdrawn and that are consistent with the restrictions in
(c)1ii below,

3. The beneficiary may at any time designate a party to
which all or part of the trust assets are to be transferred.
Such transfer may be conditioned upon the trustee
receiving, prior to or simultaneously, other specified assets;
and

4. Upon termination of the trust account, all assets not
previously withdrawn by the beneficiary shall, with written
approval by the beneficiary, be delivered over to the
grantor.

(c) A reinsurance agreement may provide provisions to be

included in a trust agreement and the trust account established

tion of termination of the trust account and where the  thereunder.
assuming insurer’s entire abligations under the specific
2-72.13 Supp. 9-4-12
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(1) To reimburse the ceding insurer for the
assuming insurer’s share of premiums returned to the
owners of policies reinsured under the reinsurance

. A reinsurance agreement, which is entered into in
conjunction with a trust agreement and the establishment of
i trust account, may contain provisions that:

Supp, 94-12

i.  The assuming insurer may enter into a frust
agreement and may establish a trust account for the
benefit of the ceding insurer and specify what 1he
agrecment is (o cover,

ii. Assets deposited in the trust account shall be
valued according 1o their current fair market value and
shall consist only of cash (United States legal tender),
certificates of deposit (issucd by a United States bank
and payable in United States legal tender), and
investments of stocks and bonds listed by the NAIC's
Sccurities Valuation Office or any obligations issued by
the State of New Jersey or any of its political subdivi-
sions, or any combination of the above, provided that
such investments are issued by an institution that is not
the grantor, beneficiary, parent, subsidiary or affiliate of
cither the grantor or the beneficiary. The reinsurance
agreement shall specify the types of investments to be
deposited. Where a trust agreement is entered into in
conjunction with a reinsurance agreement covering risks
other than life, annuities and accident and health, then
the trust agreement may contain the provisions required
by this paragraph in lieu of including such provisions in
the reinsurance agreement;

jli. The reinsurance agreement entered into in
conjunction with the trust agrcement may, but-need not
include the provisions required by (c)lii above, so long
as the conditions required in (a) above are included in
the trust agreement.

iv. The assuming insurer, prior to depositing assets
with the trustee, shall execute assignments or endorse-
ments in blank, or transfer legal title to the trustee of ail
shares, obligations or any other assets requiring assign-
ments, in order that the ceding insurer, or the trustee
upon the direction of the ceding insurer, may, whenever
necessary, negotiate these assets withont consent or
signature from the assuming insurer or any other entity;

v. All settlements of account between the ceding
insurer and the assuming insurer shall be made in cash or
its equivalent; and

vi. The assuming insurer and the ceding insurer shalt
agree that the assets in the trust account, established
pursuant to the provisions of the reinsurance agreement,
may be withdrawn by the ceding insurer at any time,
notwithstanding any other provisions in the reinsurance
agreement, and shall be utilized and applied by the
ceding insurer or its successors in interest by operation
of law, including without limitation any liquidator,
rehabilitator, receiver or conservator of such company,
without diminution because of insolvency on the part of
the ceding insurer or the assuming insurer or the
inability of the ceding insurer to pay all or any part of a
claim, only for the following purposes:

2-72.14

agreement because of cancellations of such policies;

(2) To reimburse the ceding insurer or pay an
insolvent ceding insurer for the assuming insurer's
share of surrenders and benefits or losses paid by the
ceding insurer or owed by an insolvent ceding insurer
pursuant to the provisions of the policies reinsured
under the reinsurance agreement;

(3) To fund an account with the ceding insurer in
an amount at least equal to the deduction, for
reinsurance ceded, from the ceding insurer liabilities
for policies ceded under the agreement. The account
shall include, but not be limited to, amounts for policy
reserves, claims and losses incurred, including losses
incurred but not reported, loss adjustment expenses
and unearned premium reserves; and

(4) To pay any other amounts the ceding insurer
claims are due under the reinsurance agreement,

2. The reinsurance agreement may also contain provi-
sions that:

i.  The assuming insurer may seek approval from
the ceding insurer to withdraw from the trust account all
or any part of the trust assets and transfer those assets to
the assuming insurer, and the ceding insurer shall not
unreasonably or arbitrarily withhold its approval pro-
vided:

(1) The assuming insurer shall, at the time of
withdrawal, replace the withdrawn assets with other
qualified assets having a current fair market value
equal to the market value of the assets withdrawn so
as to maintain at all times the deposit in the required
amotunt; or

(2) After withdrawal and transfer, the current fair
market value of the trust account is no Jess than 102
percent of the required amount;

ii. Any amount withdrawn in excess of the actual
amounts required for (¢)1vi(1), {2) and (3) or in the case
of (¢c)Ivi(4) any amounts that are subsequently deter-
mined not to be due shail be returned;

ifi. Interest shall be paid at a rate not in excess of the
prime rate of interest as reported in the Federal Reserve
Bulletin, on the amounts held pursuant to subsection
(c)1vi(3); and

iv. An award by any arbitration panel or court of
competent jurisdiction shall be permitted for:

(1) Interest at a rate different from that provided
in iii above;

(2) Court of arbitration costs;

O
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(3) Attorney’s fees; and
(4) Any other reasonable expenses,

3. The reinsurance agreement shall contain a provision,
if applicable, which requires that a reinsurance intermedi-
ary shall hold any and all funds collected on the reinsurer’s
behalf, in a fiduciary capacity, in a qualified United States
financial institution,

(d) A trust agreement may be used to reduce any liability
for reinsurance ceded to an unauthorized assuming insurer as
reflected in financial statements required to be filed with the
Department in compliance with the provisions of this
subchapter when established on or before the date of filing of
the financial statement of the ceding insurer. The reduction
for the existence of an acceptable trust account may be up to
the current fair market value of acceptable assets available to
be withdrawn from the trust account at that time, but such
reduction shall be no greater than the specific obligations
under the reinsurance agreement that the trust account was
established to secure.

(e) Any trust agreement or underlying reinsurance agree-
ment in existence prior to August 16, 1993 shall be
acceptable until February 12, 1994, at which time any and all
trust agreements shall comply with this subchapter.

(f) The failure of any trust agreement to specifically
identify the beneficiary shall not be construed to affect any
actions or rights which the Commissioner may take or
possess pursuant to the provisions of the laws of this State.

Amended by R.1993 d.557, effective November 15, 1993.
See: 25 N.J.R. 4289(a), 25 N.L.R. 5184(a).

Amended by R.2006 d.66, cffective February 21, 2006.
See: 37 N.JLR.3216(a), 38 N.1.R. I 188(b).

In (a)3, added “, letters of credit (issued by a United States financial
institution authorized to issue letters of credit and payable in United
States legal tender),”,

Amended by R.2012 d.154, effective September 4, 2012,
See: 44 N.I.R. 360(a), 44 N.J.R. 216%(a).
In (b)2, (c)2i(1) and (c)2i(2), inserted “current fair™.

11:2-28.10  Letters of credit qualified pursuant to
N.J.A.C. 11:2-28.8 and 28.9

(a) A letter of credit shall be clean, irrevocable, evergreen,
and unconditional and issued or confirmed by a qualified
United States financial institution. The letter of credit shalil
contain an issue date and date of expiration and shall stipulate
that the beneficiary need only draw a sight draft under the
letter of credit and present it to obtain funds and that no other
document need be presented. The letter of credit shail also
indicate that it is not subject to any condition or qualifications
outside of the letter of credit. The letter of credit itself shall
not contain reference to any other agreements, documents or
entities, except as provided in (i)1 below. If a court of law
appoints a successor in interest to the named beneficiary, then
the named beneficiary includes and is limited to the court
appointed domiciliary receiver, conservator, rehabilitator or
liquidator.

2-72.15

{b) The heading of the letter of credit may include a boxed
section which contains the name of the applicant and other
appropriate notations to provide a reference for the letter of
credit, The boxed section shall be clearly marked to indicate
that such information is for internal identification purposes
only,

(c) The letter of credit shall contain a statement to the
effect that the obligation of the qualified United States
financial institution under the letter of credit is in no way
contingent upon reimbursement with respect thereto.

{d) The term of the letter of credit shail be for at least one
year and shall contain an “evergreen clause” which prevents
the expiration of the letter of credit without due notice to the
named beneficiary from the issuing financial institution. The
“evergreen clause™ shall provide for a period of no less than
30 days' notice prior to expiry date or nonrenewal,

{e) The letter of credit shall state whether it is subject to
and governed by the laws of this State or the Uniform
Customs and Practice for Documentary Credits of the
International Chamber of Commerce, Publication 600 (UCP
600), or the International Standby Practices of the Interna-
tional Chamber of Commerce, Publication 590 (ISP 98), or
any subsequent revisions, and all drafts drawn thereunder
shall be presentable at an office in the United States of a
qualified United States financial institution.

I. Publications 590 and 600 can be obtained by
contacting ICC Publishing, Inc. at (212) 206-1150 or by
writing to it at 156 Fifth Avenue, STE 820, New York,
New York 0010 and remitting the appropriate fees.

(f) If the letter of credit is made subject to the Uniform
Customs and Practice for Documentary Credits of the Inter-
national Chamber of Commerce, Publication 500, or any
successor publication, then the letter of credit shall spe-
cifically address and make provision for an extension of time
to draw against the letter of credit in the event that one or
more of the occurrences specified in Article 17 of Publication
500 occur.

(g) The letter of credit shall be issued or confirmed by a
qualified United States financial institution authorized to
issue letters of credit in accordance with these rules.

(h) Where a letter of credit is issued by a United States
financial institution authorized to issue letters of credit, other
than a qualified United States financial institution as
described in {g), the following additional requirements shall
be met:

1. The issuing United States financial institution shall
formally designate the confirming qualified United States
financial institution as its agent for the receipt and payment
of the drafts; and

2. The “evergreen clause™ shall provide for 30 days’
notice to the named beneficiary or its successors in interest
from the issuing financial institution prior to expiry date
for nonrenewal.

Supp. 9-4-12
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(i) A rcinsurance agreement, in conjunction with which a
letter of credil is obtained. may contain the following
provisions:

1. The assuming insurer shall provide lctiers of credit
to the ceding insurer and specify what they are to cover.

2. The assuming insurer and ceding insurer shalt agree
that the letier of credit provided by the assuming insurer
pursuant to the provisions of the reinsurance agreement
may be drawn upon al any time, notwithstanding any other
provisions in the agrcement, and shall be utilized by the
ceding insurer or ils successors in interest only for one or
more of the following reasons:

i. To reimburse the ceding insurer or to pay an
inselvent ceding insurer for the assuming insurer’s share
of premiums returned to the owners of policies reinsured
under the reinsurance agreement on account of cancella-
tions of such policies;

ii. To reimburse the ceding insurer for the assuming
insurer’s share of surrenders and benefits or losses paid
by the ceding insurer or owed by an insolvent ceding
insurer under the terms and provisions of the policies
reinsured under the reinsurance agreement;

iii. To fund an account with the ceding insurer in an
amount at least equal to the deduction for reinsurance
ceded from the ceding insurer’s liabilities for policies
ceded under the agreement. Such amount shall include,
but not be limited to, amounts for policy reserves, claims
and losses incurred and unearned premium reserves; or

iv. To pay any other amounts the ceding insurer
claims are¢ due under the reinsurance agreement,

3. The provisions of (i)1 and 2 above shall be applied
without diminution because of insoivency on the part of the
ceding insurer or assuming insurer.

4. Nothing contained in (i)1 and 2 above shall preclude
the ceding insurer and assuming insurer from providing
for:

i.  An interest payment, at a rate not in excess of the
prime rate of interest as reported in the Federal Reserve
Bulletin, on the amounts held pursuant te (i)2iii above;
or

ii. The return of any amounts drawn down on the
letters of credit in excess of the actual amounts required
for the above or, in the case of (i)2iv above, any amounts
that are subsequently determined not to be due.

5. When a letter of credit is obtained in conjunction
with a reinsurance agreement covering risks other than life,
annuities and health, where it is customary practice to
provide a letter of credit for a specific purpose, then the
reinsurance agreement may, in lieu of (i)2 above, require
that the parties enter into a “Trust Agreement” which may

Supp. 9-4-12
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be incorporated into the reinsurance agreement or be a
separate document,

() A letter of credit may not be used to reduce any
liability for reinsurance ceded to an unauthorized assuming
insurer as reflected in financial statements required to be filed
with the Department unless an acceptable letter of credit with
the filing ceding insurer as beneficiary has been issued on or
before the date of filing of the financial statement. The
reduction for the letter of credit may be up to the amount
available under the letter of credit but no greater than the
specific obligation under the reinsurance agreement which the
letter of credit was intended to secure.

Amended by R.1993 d.557, effective November 15, 1993,
See: 25 NLLR. 4289(a). 25 NLR. 5184(a).
Amended by R.2006 d.66, cliective February 21, 2000,
Seer 37 NLLR, 3216(a). 38 NLJ.R. 118&(h).
In section heading. added the reference to NLJLALC, 11:2-28.9,
Amcended by R.2012 d.154. cffective Scplember 4, 2012,
See: 44 NLLR. 360(a), 44 N.J.R. 2169(a).
In the introductory paragraph of (c), substituted “600 (UCP 600), or

the Intemational Standby Practices of the International Chamber of

Commerce, Publication 590 (ISP 98)." for “400™; in (c)l, substituled
“Publications 590 and 600 for “Publication 400™; in (), substituted
*500, or any successor publication™ for the first occurrence of 400",
177 for 197, and the second occurrenee of “500™ for the second
occurrence of 400",

11:2-28.11

A ceding insurer may take credit for unencumbered funds
withheld by the ceding insurer in the United States in
connection with the reinsurance contract under which those
funds are withheld, subject to withdrawal solely by the ceding
insurer and under its exciusive control,

Other security

11:2-28.12 Reinsurance contract

(a) Credit will not be granted to a ceding insurer for
reinsurance effected with assuming insurers meeting the
requirements of N.JL.A.C. 11:2-28.3, 28.4, 28.5, 28.6, 28.7A
through 28.7D, or 28.8 unless the reinsurance agreement
meets the following standards:

I. Includes a provision that if the assuming insurer is
an unauthorized assuming insurer:

i. It has submitted to the jurisdiction of an alterna-
tive dispute resolution panel or court of competent
Jjurisdiction within the United States;

ii. It has agreed to comply with all requirements
necessary to give such court or panel jurisdiction;

iii. It has designated an agent upon whom service of
process may be effected; and

iv. It has agreed to abide by the final decision of
such court or panel;

2, Includes an insolvency clause which shall provide
the following:

Next Page is 2-73
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i. In the event of a receivership, the reinsurance
recoverables due under any reinsurance contract shall be
payable by the reinsurer directly to the receiver, after
reasonable provision for verification, on the basis of
claims allowed against the insolvent company by any
court of competent jurisdiction having authority to allow
such claims or allowed by the receiver as a result of the
conclusion of the claim filing, approval and appeal
process before the receiver, Regardless of any provision
in the reinsurance contract or other agreement to the
contrary, payment shall be made without diminution
because of such insolvency or because the receiver has
failed to pay all or a portion of any claims;

ii. The receiver of a ceding insurer shall give or
arrange to give to the reinsurer, written notice of the
pendency of a claim against the ceding insurer, within a
reasonable period of time after the initiation of the
receivership. Failure to give such notice shall not excuse
the obiigation of the reinsurer unless it is substantiatly
prejudiced thereby. The reinsurer may interpose, at its
own expense, in the proceeding where such claim is to
be adjudicated, any defense or defenses which it may
deem available to the ceding company or its receiver.
The reasonable expense thus incurred by the reinsurer
shall be payable, subject to court approval, out of the
estate of the insolvent ceding insurer as part of the
expense of the receivership to the extent of a propor-
tionate share of the benefit which may accrue to the
ceding insurer in receivership, solely as a resuit of the
defense undertaken by the reinsurer; and

iii. Payments by the reinsurer shall be made directly
to the receiver of the ceding insurer except where the
contract of insurance or reinsurance specifically provides
another payee for such reinsurance in the event of the
insolvency of the ceding insurer; and

3. Includes a proper reinsurance intermediary clause, if
applicable, which stipulates that the credit risk for the
intermediary is carried by the assuming insurer.

Amended by R.1993 d.557, effective November 15, 1993,
See: 25 NLLR. 428%(a), 25 N.LR. 5184(a).

Amended by R.1996 d.3, effective January 2, 1996.

See: 27 NJR. 3278(b), 28 N.J.R. 15Xb).

Amended by R.2012 d.154, effective September 4. 2012.
See: 44 N.JR. 360(a), 44 N.J.R. 2169(a).

In the introductory paragraph of (a), inserted “28.7A through 28.7D.",
and deleted “of this subchapter” following *28.8™; in the introductory
paragraph of (a}t, substituted a cclon for a semicolon at the end; in
(a}iv, deleted “and”™ from the end; in (a)2iii, substiuted **; and™ for a
period at the end; and added (a)3.

11:2-28.13 Suspension or revocation of accreditation or
certification

(a) If an accredited or certified reinsurer ceases to meet the
requirements for accreditation or certification, the Commis-
sioner may, after notice and opportunity for hearing pursuant
to the Administrative Procedure Act, N.I.S.A, 52:14B-1 et
seq. and 52:14F-1 et seq., and the Uniform Administrative
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Procedure Rules, N.J.A.C. 1:1, suspend or revoke the rein-
surer’s accreditation or certification.

(b) While a reinsurer’s accreditation or certification is
suspended, no reinsurance contract issued or renewed afier
the effective date of the suspension qualifies for credit except
to the extent that the reinsurer’s obligations under the contract
are secured in accordance with NJA.C. 11:2-28.7. If a
reinsurer’s accreditation or certification is revoked, no credit
for reinsurance may be granted after the effective date of the
revocation except to the extent that the reinsuret’s obligations
under the contract are secured in accordance with N.J.A.C.
11:2-28.7 or 28.7A.

Repeal and New Rule, R.2012 d.154, effective September 4, 2012,
See: 44 N.J.E. 360)(a), 44 N.1.R. 2169(a).
Section was “Contracts affected”.

11:2-28.14 Concentration of risk

(a) A ceding insurer shall take steps to manage its
reinsurance recoverables proportionate to its own book of
business. A domestic ceding insurer shall notify the Commis-
sioner within 30 days after reinsurance recoverables from any
single assuming insurer, or group of affiliated assuming
insurers, exceeds 50 percent of the domestic ceding insurer’s
last reported surplus to policyholders, or after it is determined
that reinsurance recoverables from any single assuming
insurer, ot group of affiliated assuming insurers, is likely to
exceed this limit. The notification shall demonstrate that the
exposure is safely managed by the domestic ceding insurer,

(b) A ceding insurer shall take steps to diversify its
reinsurance program, A domestic ceding insurer shall notify
the Commissioner within 30 days after ceding to any single
assuming insurer, or group of affiliated assuming insurers,
more than 20 percent of the ceding insurer's gross written
premium in the prior calendar year, or after it has determined
that the reinsurance ceded to any single assuming insurer, or
group of affiliated assuming insurers, is likely to exceed this
limit. The notification shall demonstrate that the exposure is
safely managed by the domestic ceding insurer.

New Rule, R.2012 d.154, effective September 4, 2012,
Sce: 44 N.J.R. 360(a), 44 N.LR. 2169(=z).

APPENDIX

FORM AR-1
CERTIFICATE OF ASSUMING INSURER

I, . of .
(name of officer)  (title of officer) (name of assuming insurer}

the assuming insurer under a reinsurance agreement(s) with

one or more insurers domiciled in , hereby

(rame of state}

certify that (**Assuming Insurer):

{name of assuming insurer)

Supp. 9-4-12
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INSURANCE

I.  Submits to the jurisdiction of any court of competent
Jjurisdiction in for the adjud-

{ceding insurer’s state of domicile)

ication of any issues arising out of the reinsurance agree-
ment(s), agrees o comply with all requirements necessary to
given such court jurisdiction, and will abide by the final
decision of such court or any appellate court in the event of
an appeal. Nothing in this paragraph constitutes or should be
understood to constilute a waiver of Assuming Insurer’s
rights to commence an action in any court of competent
jurisdiction in the United States, to remove an action o a
Unilted States District Court, or to seek a transfer of a case to
another court as permitted by the laws of the United States or
of any state in the Uniled States. This paragraph is not in-
tended to conflict with or override the obligation of the par-
ties to the reinsurance agreement(s) to arbitrate their disputes
if such an obligation is created in the agreement(s).

2. Decsignates the Insurance Commissioner of
(ceding insurer's
as its lawful attorney upon whom may be

state ol domicile)

served any lawful process in any action, suit or proceeding
arising out of the reinsurance agreement(s) instituted by or on
behalf of the ceding insurer.

3. Submits to the authority of the Insurance Commissioner

of to examine its books and
{ceding insurer’s state of domicile)

records and agrees lo bear the expense of any such examina-

tion.

4. Submits with this form a current list of insurers domi-

ciled in i . reinsured by Assuming
(ceding insurer’s state of domicile)}

Insurer and undertakes to submit additions to or deletions

from the list to the Insurance Commissioner at least once per

calendar quarter.

Dalted:
(nanme of assmning insurer)
BY:
{name ol officer)
(title of officer)
REGI1228.A/LRWPC

Amended by R.1993 d.557, effective Novenber 15, 1993.
See: 25 N.LR. 4289(a}, 25 N.L.R, 5184(a).

EXHIBIT A
Rating (Per Exhibit B) Security Required
Secure ~ t 0 percent
Secure — 2 10 percent
Secure -3 20 percent
Secure - 4 50 percent
Secure - 5 75 percent
Vulscrable - 6 109 percent
New Rule, R.2012 d.154, effective September 4, 2012.
See: 44 NLJLR. 360(a), 44 N.I.R, 2169(a}.
EXHIBIT B

The maximum rating that a certified reinsurer shall be assigned will correspond to the financial strength rating from an
approved rating agency as indicated below, or from any other rating agency approved by the United States Securities and
Exchange Commission or any successor regulatory agency. The Commissioner shall use the lowest financial strength rating
received from an approved rating agency in establishing the maximum rating of a certified reinsurer:

Collateral Required  Best S&P

Secure | A+ AAA

Secure 2 A+ AA+ AA. AA-

Secure 3 A A+, A

Secure 4 A- A-

Secure 5 B++, B+ BBB+, BBB, BBB-

Vulnerable 6 B, B-,C++,C+,C, BB+, BB, BB-,B+,B,
C-D,EF B-,CCC,CC,C,D,R

New Rule, R.2012 d.154, effective September 4, 2012,
See: 44 N.LR. 360(a), 44 N.L.R, 2169(a).
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Moody's Fitch

Aaa AAA

Aal, Aa2, Aa3 AA+ AA, AA-

Al A2 At A

A3 A-

Baal, Baa2, Baa3 BBB+, BBB, BBB-

Bal, BaZ, Ba3, Bl, B2, B3, BB+, BB, BB-, B+, B, B-,
Caa, Ca, C CCC+, CC, CCC-.DD

(

Q

)
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LExhibit E
FORM CR-1 (")
CERTIFICATE OF CERTIFIED REINSURER '

L “
(name of officer) {litle of officer)

of . the assuming, insurer
(name of assuming insurer)

under a reinsurance agreement with one or more insurers domiciled in
. in order to be considered for

{name of staie)
approval in this state, hereby certify that

“Assuming Insurer™):
g

(name of assuming insurer)

I. Submits to the jurisdiction of any court of competent jurisdiction in

{ceding insurer’s state of domicile)

for the adjudication of any issues arising out of the reinsurance agreement, agrees to comply with all requirements necessary to
give such court jurisdiction, and will abide by the final decision of such court or any appellate court in the event of an appeal,
Nothing in this paragraph constitutes or should be understood to constitute a waiver of Assuming Insurer’s rights to commence
an action in any court of competent jurisdiction in the United States, to remove an action to a United States District Court, or to
seek a transfer of a case to another court as permitted by the laws of the United States or of any state in the United States. This
paragraph is not intended to conflict with or override the obligation of the parties to the reinsurance agreement to arbitrate their
disputes if such an obligation is created in the agreement.

2. Designates the Insurance Commissioner of ( /
o ; — o
(ceding insurer’s state of domicile)

as its lawful attorney upon whom may be served any lawful process in any action, suit or proceeding arising out of the
reinsurance agreement instituted by or on behalf of the ceding insurer.

3. Agrees to provide security in an amount equal to 100% of liabilities attributable to U.S. ceding insurers if it resists
enforcement of a final U.S. judgment or properly enforceable arbitration award,

4. Agrees to provide notification within 10 days to the Insurance Commissioner in Paragraph 2 of any regulatory actions
taken against it, any change in the provisions of its domiciliary license or any change in its rating by an approved rating agency,
including a statement describing such changes and the reasons therefor,

5. Agrees to annually file information comparable to relevant provisions of the NAIC financial statement for use by
insurance markets in accordance with N.J.A.C. 11:2-28,

6. Agrees to annually file the report of the independent auditor on the financial statements of the insurance enterprise.

7. Agrees to annually file audited financial statements, regulatory filings, and actuarial opinien in accordance with N.J.A.C.
11:2-28,

8. Agrees to annually file an updated list of ali disputed and overdue reinsurance claims regarding reinsurance assumed from
U.S. domestic ceding insurers.

9, Is in good standing as an insurer or reinsurer with the supervisor of its domiciliary jurisdiction.

Supp. 9-4-12 2-82
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11:2-29.2

Dated:

(name of assuming insurer)

BY:

(name of officer)

New Rule, R.2012 d.154, effective Seplember 4,2012.
See: 44 NJ.R. 360(z), 44 N.IR, 2169(a).

SUBCHAPTER 29. ORDERLY WITHDRAWAL OF
INSURANCE BUSINESS

11:2-29.1

(a) The purpose of this subchapter is to establish the re-
guirements and procedures by which insurers may undertake
an orderly withdrawal from the business of insurance in this
State, thereby preventing or minimizing adverse effects upon
the insurer’s policyholders; preventing or minimizing disrup-
tion in the marketplace and harm to the public that would
otherwise accur in the absence of regulation; and permitting
insurers to withdraw from the marketplace in an orderly
fashion consistent with N.J.S.A. 17:17-10 and 17:33B-30,

Purpose and scope

(b) This subchapter applies to all insurers that seek to
withdraw from the business of insurance as defined herein.
This subchapter shall not apply to any action constituting a
block cancellation or block non-renewal regulated under
N.J.AC. 11:1-22 unless such action also is found to con-
stitute a withdrawai under this subchapter.

Amended by R.2005 d.111, effective April 4, 2005,
See: 36 N.JR, 4358(a), 37 N.LR. 1669(a).

Rewrote (a); in (b), added the last sentence; added {c).
Amended by R.2008 d.220, effective August 4, 2008.
See: 40 NJR. 1058(a), 40 N.IR, 4595(z).

Deleted (c).

Case Notes
Coramissiener, in setting insurer's price for withdrawing from auto-
moble insurance industry, was not arbitrary or capricious. Matter of
Plan for Orderly Withdrawal From New Jersey of Twin City Fire Ins.
Co., 248 N.LSuper. 616, 591 A.2d 1005 {A.D.1991), certification
granted 127 N.J. 548, 606 A.2d 362, affirmed 129 N.J. 389, 609 A.2d
1248, certiorari denied 113 S.Ct. 1066, 506 U.S, 1086, 122 L.Ed 2d 370.

11:2-29.2 Definitions

The following words and terms, when used in this
subchapter, shall have the following meanings, unless the
context clearly indicates otherwise:

“Affiliate” means an insurer that directly, or indirectly
through one or more intermediaries, controls, or is controlled
by, or is under common control with, the insurer that initiates
& withdrawal, as defined in N.J.S.A. 17:27A-1.

“Annual statement” means the form of statement that is
described in N.J.S.A. 17:23-1 or 17:46B-55, as applicable,

“Applicant” means the insurer seeking approval to with-
draw from the business of insurance in this State.

“Assumption agreement” means a contract between insur-
ers whereby one insurer transfers all or substantially all its
rights, duties and obligations arising from certain policies to
another insurer.

“Authority” means the power granted by the Commissioner
which enables an insurer to transact the business of insurance,

“Automobile” is as defined in N.J.S.A. 39:6A-2.

“Business of insurance” or “insurance” means any kind,
line, subline, or a portion thereof authorized by Chapters 17,
32, 46B or 50 of Title 17 of the Revised Statutes,

“Commencement date” of withdrawal means the effective
date of the first action constituting a withdrawal from the
business of insurance in this State pursuant to the approved
plan of orderly withdrawal.

“Commissioner” means the Commissioner of the New Jer-
sey Department of Banking and Insurance.

“Control” is as defined in N.J.S.A. 17:27A-1.

“Department” means the New Jersey Department of Bank-
ing and Insurance.

“Effective date” of withdrawal means the date at which the
applicant has complied with any and all conditions contained
in the approved plan of orderly withdrawal.

“Hazardous financial condition” is as defined and deter-
mined pursuant to N.J.A.C. 11:2-27.

“Homeowners insurance” is as defined at N.J.A.C. 11:2-
42.2,

“Insurance holding company system™ consists of two or
more affiliated persons, one or more of which is an insurer as
defined in N.J.S.A. 17:27A-1.

“Insurance producer” or “producer” means the definition of
“insurance producer” as set forth in N.J.S.A. 17:22A-28.

“Insurer” means an insurer, a reciprocal insurance ex-
change, and any insurance affiliates thercof, authorized or ad-
mitted pursuant to Chapters 17, 32, 46B or 50 of Title 17 of

2-83 Supp. 5-19-14



