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In this case, Anerican |Insurance Association (AlA), a national

insurance trade association of property and casualty insurance

conmpani es licensed to do business in every state, appeals fromthe

adoption of a physicians' fee schedul e by the Conmm ssioner of Banking



and | nsurance (Conm ssioner), N.J.A C 11:3-29 Appendix (Exhibit 1),
and fromthe failure to adopt a hospital fee schedule. Al A appeals
on behal f of its nenber insurers witing private passenger autonobile
insurance in New Jersey. AlA contends that by adopting a fee
schedul e for benefits payabl e under personal injury protection (PlP)
laws which included only 92 Current Procedural Term nology (CPT)
codes, after having proposed 953 codes, the Comm ssioner violated the
Adm ni strative Procedures Act (APA), N.J.S. A 52:14B-1 to -25. AA
contends that the rule adoption should be invalidated because it
departed substantially fromthe rule proposal. Al A also contends
that the Commi ssioner failed to pronul gate 861 additi onal CPT codes
and to promul gate a hospital fee schedule, as required by N J.S A
39: 6A-4. 6. W reverse the adoption of the Appendix, Exhibit 1,
because of deficient notice and substantial deviation fromthe rule
proposal. W remand to the agency for reproposal
|

On Decenber 18, 2000, pursuant to N.J.S. A 39:6A-4.6(a), the
Department of Banking and | nsurance (Department) published proposed
new rule N.J.A C 11:3-29 Appendix, Exhibits 1 through 5; proposed
repeal of N.J.A C 11:3-29.6; and proposed anmendnents N.J. A C 11:3-
29.1, -29.2, -29.3, -29.4 and -29.5. 32 N.J.R 4332 (a) (Decemrber
18, 2000). The proposal set forth medical fee schedules for
autonobi l e insurance PIP and notor bus nedical expense insurance

coverage, including a physicians' fee schedule (Exhibit 1), a home



care services fee schedule (Exhibit 3), an anbul ance services fee
schedul e (Exhibit 4), and a schedule for durable medical equipnment
and prosthetic devices (Exhibit 5). 32 N.J.R at 4333, 4337-77.
Exhibit 2, a dental fee schedule, was reserved. There was no
proposed hospital fee schedule. |d. at 4357.

N.J.S. A 39:6A-4.6 provides:

a. The Conmissioner of Banking and I|nsurance
shall, within 90 days after the effective date
of P.L.1990, ¢c¢. 8 (C17:33B-1 et al.),
promul gat e nedi cal fee schedul es on a regional
basis for the reinbursement of health care
providers providing services or equiprment for
medi cal expense benefits for which paynent is
to be made by an autonobile insurer under
personal injury protection coverage pursuant to
P.L.1972, c. 70 (C.39:6A-1 et seq.), or by an
i nsurer under nedi cal expense benefits coverage
pursuant to section 2 of P.L.1991, c¢. 154
(C.17:28-1.6). These fee schedules shall be
promul gated on the basis of the type of service

provided, and shall incorporate the reasonable
and prevailing fees of 75% of the practitioners
within the region. If, in the case of a

specialist provider, there are fewer than 50
specialists within a region, the fee schedule
shall incorporate the reasonable and prevailing
fees of the specialist providers on a Statew de
basis. The conmmi ssioner nmay contract with a
proprietary purveyor of fee schedules for the
mai nt enance of the fee schedul e, which shall be
adjusted biennially for inflation and for the
addi ti on of new nedical procedures.

b. The fee schedule nmay provide for
rei mbursement for appropriate services on the
basis of a diagnostic-related (DRG paynent by
di agnostic code where appropriate, and may
establish the use of a single fee, rather than
an unbundled fee, for a group of services if
those services are comonly provided together.
In the case of multiple procedures perfornmed
si mul t aneousl y, t he f ee schedul e and



regul ati ons promnul gated pursuant thereto may
also provide for a standard fee for a primary
procedure, and proportional reductions in the
cost of the additional procedures.

c. No health care provider may denand or
request any paynent from any person in excess
of those permtted by the nedical fee schedul es
establ i shed pursuant to this section, nor shall
any person be liable to any health care
provider for any anount of noney which results
from the charging of fees in excess of those
permitted by the nmedical fee schedul es
establ i shed pursuant to this section.

In the Medicaid context, DRGs (Diagnosis Related G oupings) are
described as "specified diagnostic categories for which hospitals

receive a predetermned fixed amount for inpatient services."

Atlantic Gty Med. Cr. v. Squarrell, 349 N.J. Super. 16, 22 (App.

Div. 2002).

According to the Departnment summary, the proposal increased the
nunber of CPT codes for physicians' services from 746 to 953, and
i mpl enented the requirement of NJ.S A 39:6A-4.6 to "incorporate the
reasonabl e and prevailing fees of 75% of the practitioners" within
a region. 32 NJ.R 4332 (a), 4333 (Decenber 18, 2000). I'n
accordance with a 1997 amendnent to N.J.S.A 39:6A-4.6(a), the
Departnent had contracted with a proprietary purveyor of fee
schedules to develop the new schedule. 1bid. Athough the fee
schedul e adopted in 1990 had been based on billed fees [the charges
set forth on the bills submtted to health insurers [ the revised

fee schedul es were based on paid fees Mthe anmounts actually paid



as reinbursenents to providers. 1bid. This change reflected the
increasing disparity between billed fees and paid fees. |1bid.

On January 25, 2001 the Departrment held a hearing to receive
public comrents. 33 NJ.R 1590(a) (May 21, 2001). On May 21, 2001
t he Commi ssi oner adopted these portions of the proposal: t ext ual
anendrments to N.J.A C. 11:3-29.1, -29.2, -29.4 and -29.5, and the
repeal of N.J.A C 11:3-29.6(b). [1d. at 1596.

On June 22, 2001, effective July 16, 2001, the Commi ssioner
adopted the final portion: anendnments N.J.A C. 11:3-29.3 and -29.4
(remaining part); repeal of NJ. A C 11:3-29.6 (remaining part); and
new rules N.J.A C 11:3-29 Appendix, Exhibits 1, 3, 4 and 5. 33
N.J.R 2507(a) (July 16, 2001). In contrast to the proposal to
i ncrease the nunber of CPT codes for physicians' services from 746
to 953, the adoption set forth in Exhibit 1 listed just 92 CPT codes,
setting the Iimt of an insurer's liability for the remaining 861
proposed codes at the providers' usual, reasonable and customary fee.

The Departnent explained this dranatic quantitative departure from
the proposal this way:
The physicians' fees adopted cover the CPT
codes that are the nost commonly used for
treatment of auto accident injuries and
represent approxi mately 85 percent of all codes
billed for PIP reinbursenent. For those CPT
codes that are no longer on the fee schedul e,
the insurer's limt of liability is the
providers' usual, reasonable and custonary fee

as provided at N.J. A C 11:3-29.4(e).

The Departnent has reviewed the frequency that



[sic] individual CPT codes are billed for PIP
rei mbursement and has determined that by
adoption of a physicians' fee schedule at this
tine that contains the 92 mpst commonly used
CPT codes, the Department is mnimzing the
regul atory burden while carrying out the cost
contai nment objectives of the Autonpbile
I nsurance Cost Reduction Act of 1998 ("Al CRA").

[33 N.J.R 2507(a), 2507 (July 16, 2001).]

The Department asserted that the filing was nade "with substantive
and technical changes not requiring additional public notice and
conmrent (see NNJ.A. C. 1:30-6.3)." 1d. at 2507.

On August 22, 2001 AIA filed an appeal from the final
adoption, R 2:2-3(a)(2), and sought a court order for the
Commi ssioner to adopt the remmining proposed CPT codes for the
physi ci ans' fee schedul e and to adopt fee schedules for all nedical
expenses reinbursable under PIP, including hospital and dental
expenses. The dental fee schedule was later adopted. 34 NJ.R
1032(a) (March 4, 2002). That aspect of this appeal is nmoot. On
Sept enber 24 and Novenber 1, 2001 we denied AIA's notions for a stay
and for summary di sposition.

This appeal presents two issues:

l. DD THE COW SSI ONER VI OLATE THE APA
AND DUE PROCESS BY ADOPTI NG A RULE
THAT DEPARTED SUBSTANTI ALLY AND
SUBSTANTI VELY FROM THE RULE PROPCSAL?

Il. DD THE COMW SSI ONER VI OLATE N. J. S. A
39: 6A-4.6 BY FAILING TO ADCPT MEDI CAL

FEE SCHEDULES ADDRESSI NG ALL MEDI CAL
EXPENSE BENEFI TS PAYABLE UNDER PI P,



I NCLUDI NG HOSPI TAL FEE SCHEDULES?
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AlA first contends that the adoption of Appendix Exhibit 1
violated the APA and fundanental principles of due process because
the adoption departed substantially and substantively from the
proposed Exhibit 1. The Department responds that reproposal was not
required under N.J. A C. 1:30-6.3(a), because the changes to Exhibit
1 were not significant. W agree with AlA

The APA requires that an agency, before adopting, anendi ng or
repealing a rule, "[a]fford all interested persons reasonable
opportunity to subnmit data, views or argunents, orally or in
witing." N.J.S. A 52:14B-4(a)(3). The purpose of the APA
guidelines is "to give those affected by the proposed rule an
opportunity to participate in the rul e-nmaki ng process not just as a
matter of fairness but also as 'a neans of informng regul ators of
possi bl y unanti ci pated di mensions of a contenplated rule.'" Matter

of Adoption of Regul ations Governing Vol atile O ganic Substances, 239

N. J. Super. 407, 411 (App. Div. 1990) (quoting Am Enployers' Ins.

Co. v. Commir of Ins., 236 N.J. Super. 428, 434 (App. Div. 1989)).

See generally 37 New Jersey Practice, Adnministrative Law and

Practice ' 3.13 at 120 (Lefelt, Mragliotta and Prunty (2d ed. 2000)
("Lefelt") ("Rule Changes Upon Adoption"). AIA also points to

constitutional guarantees of due process but inpliedy concedes that
conpliance with the APA satisfies the constitutional standard.

The codified rules for agency rulenaking describe the



ci rcumstances in which changes in a proposed rule require new notice

and opportunity to be heard before promul gation:

Variance between the rule as proposed and as
adopted(a) Were, following the notice of
proposal, an agency deternines to make changes
in the proposed rule which are so substantial
that the changes effectively destroy the val ue
of the original notice, the agency shall give a
new notice of proposal and public opportunity
to be heard.

(b) In determi ning whether the changes in the
proposed rul e are so substantial, consideration
shall be given to the extent that the changes:
1. Enlarge or curtail who and what wll be
affected by the proposed rul e;

2. Change what is being prescribed, proscribed
or otherw se mandated by the rule;

3. Enlarge or curtail the scope of the proposed
rule and its burden on those affected by it.
(c) Wwere the changes between the rule as
proposed and as adopted are not substantial,
t he changes shall not prevent the adopted rule
from being accepted for filing. Changes which
are not substantial include:

1. Spel |'i ng, punct uati on, t echni cal , and
grammatical corrections;

2. Language or other changes, whose purpose and
effect is to clarify the proposal or correct
printing errors; and

3. Mnor substantive changes which do not
significantly enlarge or curtail the scope of
the rule and its burden, enlarge or curtail who
or what will be affected by the rule, or change
what is being prescribed, proscribed or
mandat ed by the rule.

[N.J.A C 1:30-6.3.]

According to AIA, the rule, as proposed, was wel coned by it and
its menber insurers because the 953 codes in Exhibit 1 represented

an increase from 746 codes and an articul ati on of covered procedures.

The 92 CPT codes actually adopted, in contrast, represented a



drastic decrease in nunber, nore than 85% AlA clains that the
regul ated community was deprived of the opportunity to contest the
Departnent's contention that the rules as adopted represent the
significant majority of costs and procedures incurred by PIP
providers (about 85% and eased the regul atory burden.

As noted, the Departnent admits that the adoption was nade with
substantive, as well as technical changes, but asserts that, under
N.J.A C. 1:30-6.3, the changes did not require additional public
noti ce and conment. 33 N.J.R 2507(1), 2507 (July 16, 2001). The
Departnent now contends that the substantive changes fell into the
exception set forth in NNJ.A C 1:30-6.3(c)(3) because they were
mnor and did not significantly enlarge or curtail either the scope
of the rule and its burden or the things or persons affected, nor did
t hey change what was prescribed, proscribed or mandat ed.

The Departnent distinguishes this case factually from Matter of

Adoption of Regul ations Governing Volatile O ganic Substances, 239

N.J. Super. at 414. There, we found that the changes "struck at the
heart" of a proposed Departnment of Environnental Protection (DEP)
rule and destroyed the value of the original notice. | bi d. I'n

Vol atile Organic Substances, the rule as adopted reduced the intended

regul atory efficacy by dramatically | essening the projections of the
DEP for reduction of volatile organic substances (VOS) tonnage. It
al so narrowed the scope, because the adoption was limted to only

four consuner products out of the broad chemical consuner market

10



originally targeted, thus elimnating industry-w de incentives for
reformulation. 1d. at 413.

In contrast, in Matter of Adoption of N.J.A C 9A:10-7.8(b),

327 N.J. Super. 149, 158 (App. Div. 2000), we found that reproposal
was not required where the Hi gher Education Assistance Authority
(Authority), in response to comments, changed a proposed rule
governing the treatnment of individual trust accounts established
under the 1997 New Jersey Better Education Saving Trust Act (NJBEST).
N.J.S. A 18A:71B-35 to -46. W observed that too restrictive a
construction of the principles of NJ.A C 1:30-4.3, since recodified
at subsection -6.3, would discourage an agency from maki ng changes
in response to comments. 1d. at 155. W found that the changes
constituted clarification, and did not destroy the value of the
original notice. |d. at 157.

The initial proposal provided for an application fee of no nore
than $100, reasonable admnistrative fees, investnent fees and
service charges, and an investnent fee and service charge not to
exceed four percent of the earnings of the trust. The Authority
responded to a comment by clarifying that there would be an annual
account nmintenance fee and an annual investnent fee and service
charge. 1d. at 153. The Authority then consulted the Ofice of
Admini strative Law (QAL), asked whether reproposal was required, and
was advised that it was not. 1bid. The Authority adopted a $15

annual account mai ntenance fee and annual investnent fees and service

11



charges of one percent of the earnings of the trust, or actual
earnings if earnings are | ess than one percent. |d. at 156-57. The
original comenter challenged the rule adoption, arguing prinmarily
that the Authority first proposed fees and charges based on earnings,
but then adopted fees and charges based on a percentage of assets or
investment yield. 1d. at 157. We found the advice of the OAL
significant and held there was no substantial change in the nethod
of calculating the fees and charges. [1d. at 157-58. W did not
require reproposal

The Departnent does not here contend that it sought or received
advice fromthe QAL. |t contends that the reduction from 953 codes
to 92 codes did not alter either the application of the rule or its
burden. The Departnent contends that the rul e as adopted contai ned
the treatnent codes which represented 85%of all codes billed for PIP
rei nbursenent; no new codes were added, and no dollar anobunts
changed. Moreover, though many fewer codes were enunerated, for the
remai ning codes, the insurer's limt of liability is the usual

customary and reasonable fee, as provided in N.J.A C. 11:3-29.4(e).*

IN.J.A.C. 11:3-29.4(e) states:

The insurer's linit of liability for any
medi cal expense benefit for any service or
equi pnrent not set forth in or not covered by
the fee schedul es shall be a reasonabl e anount
considering the fee schedul e amount for
simlar services or equipnent in the region
where the service or equi pment was provided
or, in the case of elective services or
equi pnent provi ded outside the State, the

12



Thus, the Departnent clainms there is no danger of precipitous
increases in costs, and the obligations of the regulated comunity
Mprovi ders of PIP services and insurance conpani es Twere neither
enl arged nor curtailed by the change

W find AIA's argument nore persuasive. The reduction from 953
to 92 CPT codes was surely not mnor, quantitatively speaking. The
magni t ude of the change suggests that it was major and substantive
substantial enough to destroy the value of the original notice
N.J.AC 1:30-6.3(a). It did "[c]hange what [was] being prescribed
proscribed or otherwi se mandated by the rule," and did "curtail the
scope of the proposed rule and its burden on those affected by it."

N.J.A C. 1:30-6.3(b)(2) and (3). The rule as adopted not only
elimnated nore than 800 proposed CPT codes, but repeal ed nore than
600 of the CPT codes formerly in effect.

The Department's response to us, that the procedures included

region in which the insured resides. Were
the fee schedul e does not contain a reference
to simlar services or equipnment as set forth
in the preceding sentence, the insurer's limt
of liability for any nedi cal expense benefit
for any service or equipnment not set forth in
t he fee schedul es shall not exceed the usual
custonmary and reasonabl e fee

13



represent 85%of billing and that a sensible residual rule, NJ.A C
11:3-29.4(e), covers the remaining procedures, actually constitutes
argunent on the nerits of the proposal. This was an argument the
chal l engers here were entitled to confront during the comment peri od.
As AIA contends, it lacked the opportunity to counter those
argunents and was nisled by the original proposal. W agree with AlA

that this case is quite like Matter of Adoption of Regulations

Governing Volatile O ganic Substances, 239 N.J. Super. 407, and that

the severe reduction in the nunber of CPT codes destroyed the val ue
of the original notice.

Wiere the standards of N.J.A. C. 1:30-6.3(a), facially applied,
denmonstrate a rule adoption as a substantial change from the
proposal, to the extent that the changes destroyed the val ue of the

notice, republication is required. See In re Adopted Amendnents

N.J.AC 7:15-8, 349 NJ. Super. 320, 327-31 (App. Dv. 2002)

(requiring reproposal of DEP rule). GCbviously, our ruling does not
pertain to the entire adoption, but only to the adopti on of Exhibit
1. W hold that reproposal of the rule is necessary for that portion
only; we reverse and remand for new notice and public hearing.

We do not void the present rule for procedural irregularity.
The present system should renain in effect pending agency action.

See Lefelt, ' 3.14 at 124 ("Curative Remand of Invalid Rules"); see
also K. P. v. A banese, 204 N.J. Super. 166, 180 (App. Div.), certif.

deni ed, 102 N.J. 355 (1985). A regulatory void would serve no

14



purpose and invite disorder.
111
Al A next argues that the Department, by addressing only a snall
percentage of the nedical expenses reinbursable under PIP and not
adopting a hospital fee schedule, failed to follow the directives of
N.J.S. A 39:6A-4.6. The Departnment responds that its decision
represents an exercise of sound discretion.

We repeat the pertinent part of N.J.S. A 39:6A-4.6(a):

The Commi ssioner of Banking and Insurance
shall, within 90 days after the effective date
of P.L.1990, ¢c¢. 8 (C17:33B-1 et al.),
promul gat e nedi cal fee schedul es on a regional
basis for the reinbursement of health care
providers providing services or equiprment for
medi cal expense benefits for which paynent is
to be made by an autonobile insurer under
personal injury protection coverage pursuant to
P.L.1972, c. 70 (C.39:6A-1 et seq.), or by an
i nsurer under nedi cal expense benefits coverage
pursuant to section 2 of P.L.1991, c¢. 154
(C.17:28-1.6). These fee schedules shall be
promul gated on the basis of the type of service
provided, and shall incorporate the reasonable
and prevailing fees of 75% of the practitioners
within the region.

AlA asks wus, based on this statutory mandate, to direct the
Commi ssioner to develop medical fee schedules for all nedical
expenses rei nbursabl e under PIP, including hospital fees.

The Legislature enacted N.J.S. A 39:6A-4.6 in 1988 as a cost

cont ai nnent measure. Matter of Failure by Dep't of Banking and Ins.,

336 N.J. Super. 253, 256 (App. Div. 2001). In its original version,

15



the statute required the Conmi ssioner to pronulgate nmnedical fee
schedul es on a regional basis for PIP rei nbursement to health care
providers, based on the type of service provided. L. 1988, c. 119
' 10. The Fair Automobile Insurance Reform Act of 1990 (FAIR Act),
N.J.S.A 17:33B-1 to -64, which revised the notor vehicle insurance
laws with the goal of |owering insurance costs, included an amendment
to NJ.S A 39:6A-4.6. 336 N.J. Super. at 256; L. 1990, c. 8, ' 7.
The FAIR Act added the requirements in subsection (a) that the
rei mbursenment rates "incorporate the reasonable and prevailing fees
of 75% of the practitioners" within the region, and that the fee
schedule be reviewed biennially by the Commissioner; it also
prohibited health care providers from demandi ng or requesting any
payment in excess of that permtted by the fee schedule (now
subsection c¢). 336 N.J. Super. at 256-57; L. 1990, c. 8, ' 7.
In 1997, the Legislature again amended N.J.S.A 39:6A-4.6,
aut hori zing the Conmi ssioner in subsection (a) to "contract with a
proprietary purveyor of fee schedul es for the maintenance of the fee
schedul e, which shall be adjusted biennially for inflation and for
the addition of new medical procedures"; it also added the current
subsection (b). 336 N.J. Super. at 257; L. 1990, c. 8, ' 7. The
Aut onobi | e I nsurance Cost Reduction Act of 1998 (AICRA), L. 1998
c. 21 and c. 22, which mandated rate rollbacks, authorized the
Departrent to adopt regul ations defining standard treatnent protocols

and diagnostic tests and services rei nbursed under PIP policies. 336

16



N.J. Super. at 258. Those regulations, NJ.A C 11:3-4, were adopted
in Decenmber 1998. 1bid. "AICRA intended to reduce costs to the
i nsurance system by reduci ng unnecessary insurance conpany expenses."
Ibid.

The customary nethod for review of agency action or inaction is

direct appeal to the Appellate Division. Matter of Failure, 336 NJ.

Super. at 261. The exceptional renmedy of "[mandamus is usually
appropriate only where the right to perfornance of a ninisterial duty
is clear and certain." |d. at 262. Mandamus may conpel the exercise

of a discretionary function, but it nay not be used to control the

exercise of discretion. 1bid. An agency has broad discretion in
deci di ng how to acconplish tasks assigned by the Legislature. |bid.
This court will overturn an adm nistrative determ nation only

if it was arbitrary, capricious, unreasonable, or violated express
or inmplied legislative policies. ld. at 263 (citing Canmpbell v.

Dep't of Gvil Serv., 39 N.J. 556, 562 (1963)). This court allows

substantial deference to the interpretation of the agency charged

with enforcing an act. New Jersey Tpk. Auth. v. Aner. Fed. of State,

Cy. and Miun. Enpl oyees, 150 N.J. 331, 351 (1997). Particularly in

the insurance field, the expertise and judgnent of the Conm ssioner

may be allowed great weight. Matter of Aetna Cas. and Sur. Co., 248

N.J. Super. 367, 376 (App. Div.), certif. denied, 126 N J. 385

(1991), certif. denied, 502 U.S. 1121, 112 S. C. 1244, 117 L. Ed.

2d 476 (1992). W& will overturn an agency's interpretation of a

17



statute it inplements only when it is "plainly unreasonable.” Merin

v. Maglaki, 126 N.J. 430, 437 (1992). The party chall engi ng agency

action bears the burden of overcom ng these presunptions. Med. Soc'y

of NNJ. v. Div. of Consumer Affairs, 120 N.J. 18, 25 (1990). The

Departnent stresses that the medical fee schedul es established at
N.J. A C 11:3-29 never contained every possible treatnment code, that
the CPT codes enacted represent 85%of all codes billed, and that the
"usual, custonary and reasonable" fee standard satisfies the
statutory cost-contai nnment objective. The agency al so stresses that
no hospital fee schedule has ever existed, and that ANA did not
object on this basis in its public coments to the Decenber 2000 rule
proposal. In the hospital fee situation, the agency told us at oral

argunment that there have been "few di sputes," the existing industry
standards are practical guidelines, and there is no need for a
schedul e. The Department observed that Al A presents no evidence to
support its claimthat the reduction in treatnent code designations,
and consequent reliance on the "usual, customary, and reasonable"
standard, will result in higher expenses for insurers.

W agree with the Departnent that mandamus coul d not be used to
direct the adoption of a particular form of fee schedule, or the
inclusion of particular fees, such as hospital fees. This would be

an inmpermissible attenpt to control the exercise of adninistrative

discretion. Matter of Failure, 336 N.J. Super. at 262. However, in

substance what Al A alleges here, particularly with respect to the

18



medi cal fee schedule, is that by adopting too few CPT codes, the
Departnent exercised its discretionary powers arbitrarily and
unreasonably. W agree with the AIA and find that reproposal is
necessary. This will allow for fair comment on the great reduction
in codes and refusal to pronulgate a hospital fee schedule. |If the
Department continues to decline to adopt a hospital fee schedule, the
reproposal should so specify. Articulated reasons then can be given
for this decision before new rules are issued or eschewed.
1V

W reverse as to the adoption of Exhibit 1 because of defective
notice, as discussed in || above. W do not reverse on the refusal
to promul gate a hospital fee schedule. But we do conclude that the
Departnent should give notice of its intention to decline to
promul gate a hospital fee schedule, to allow the regul ated comunity
the ability to comment or make counter proposals.

Rever sed and remanded.
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