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Natural Gas Regulations

c/o Commission Secretary, DRBC
P. O. Box 7360

West Trenton, NJ 08628-0360

Re: Pennsylvania Fish and Boat Commission comments on DRBC Proposed Amendments to the Water
Quality Regulations, Water Code and Comprehensive Plan to Provide for Regulation of Natural Gas
Development Projects

Dear Commission Secretary,

On behalf of the Pennsylirania Fish and Boat Commission (PFBC), I would like to provide comments to
proposed amendments to Article 7 of the Delaware River Basin Commission Water Quality Regulations,
Water Code and Comprehensive Plan. Proposed amendments were published in the Pennsylvania
Bulletin, Vol. 41, No. 10, March 5, 2011.

The PFBC is very supportive of the purpose of the regulations which can be paraphrased to be protection
of the water resources of the Delaware River Basin during construction and operation of natural gas
development projects. The regulations show evidence of careful consideration of potential impacts of
expanded natural gas exploration and development in the Delaware River Basin. We strongly support the
setback of a well pad 500 feet from a water body, wetlands, surface water intake or water supply reservoir
as important and protective. The size of equipment and scale of operations for natural gas exploration
make encroachment within this setback undesirable and setbacks prevent avoidable risks to resources and
pre-existing facilities. The Pennsylvania Qil and Gas Act is less restrictive and proposed amendments fill
a gap in the stream and wetland protection that we have pointed out to the Department of Environmental
Protection. We note and support protection of intermittent and seasonal water bodies that are protected as
well as permanent features under the definition of “Water body”. We also support the financial assurance
requirements for restoration and release remediation. Aggregation of financial assurances within the
" basin is wise in the event that major response action is required. We support water metering and
reporting, invasive species control plans and natural diversity inventory assessments as proposed.

The PFBC has no objection for using a streamlined Approval by Rule process to use existing Commission
approved water sources for natural gas development. Note the comment under Section 7.3 (e) described
below that we believe will close a loophole if area conditions change.

We would like to provide some specific comments that we believe will clarify and strengthen the
amendments. Comments are organized by document section.

Section 7.2 Definitions.
“Wetland” definition as stated in proposed amendments infers that inundation by surface and groundwater
that suggests at least occasional standing water conditions are required to support a wetland. Saturation
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of soil accomplishes the hydrologic conditions to support wetland plants. We suggest adding saturation
to the beginning of the definitions to make it hydrologically correct and consistent with Pennsylvania
Department of Environmental Protection Chapter 105 Regulation definition for “Wetlands” that states,
“Areas that are inundated or saturated by surface water or groundwater at a frequency and duration
sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions, including swamps, marshes, bogs and similar areas.” Chapter
105 Regulations were updated in the mid-1990s to reflect this precise change.

Section 7.3 (e) Duration of an Approval.

Subparagraphs (2) and (3) state that Natural Gas Development Plans and well pad approvals have terms
up to ten years and that the Executive Director may extend approval for another ten years if “there is no
substantial change” to the docketed NGDP, well pad approval and applicable existing Commission
regulations. Our experience in Pennsylvania development within an area activity can result in changes to
local hydrology and water quality. Therefore, we recommend addition of a condition that also bases
approval on no substantial change to local hydrology and water quality.

Section 7.3 (h) Docket, protected area permit and ABR modification or suspension by Director.
We support exercise of this authority if required to protect water resources of the Basin and will cooperate
to provide information supporting such action if PFBC activities disclose such information.

Section 7.4 (d) and Section 7.4 (e)(2)(xiii) Drought related issues.

Limitations of drought and passby conditions will drive natural gas developers to use existing
preapproved sources. PFBC recommends identification of water sales for natural gas development as a
nonessential use that is to be limited in time of drought. Amendment language indicates approvals are
subject to any prohibition by the Governor in times of drought, but amendments fail to give natural gas
development uses any status and it is unclear how these uses would be affected in time of drought. This
industry is more mobile than others and should not unnecessarily tax localized water resources. A
condition in an Approval by Rule or Docket could identify natural gas development uses as a nonessential
use or other designation that would be limited or halted in time of drought.

Section 7.4 (e)(1)(xi) Pass-by flow requirement.

Pennsylvania DEP has adopted SRBC Passby Guidance Policy No. 2003-01 as its guidance for Marcellus
shale natural gas development. It is more stringent than Q7-10 flow pass-by and we offer it as blanket
guidance for Pennsylvania waters. We invite you to confirm this with the Pennsylvania Department of
Environmental Protection (PA DEP) since this agency administers oil and gas regulation and associated
water management plans in Pennsylvania. A copy is enclosed for your use.

Section 7.5(a)(9) Variances.

If passed as proposed, the Pennsylvania Fish and Boat Commission requests notification of any variance
hearing for proposed variances for subparagraph (4) Setbacks for the following (i) water body, (ii)
wetlands, and (vii) water supply reservoir.

Section 7.5(c)(3)(ii)(D) Natural Gas Development Plans.

We recommend in the strongest possible terms that a site specific survey be conducted to determine water
bodies and wetlands present. The standard for the Pennsylvania Oil and Gas Act of 7.5 minute
quadrangle resolution for stream identification and National Wetland Inventory map of over 1 acre in size
has proven, in our experience, inadequate to protect water bodies. Frequently, headwater streams and
smaller wetlands are not discernible from map review and require site specific reviews.



Commission Secretary
March 21, 2011
Page 3

Section 7.5 (h)(2)(i)(A)(2) Surface water monitoring requirements

Monitoring requirements are a welcome requirement and should effectively characterize the development
area if site specific surveys recommended for Section 7.5(c)(3)(ii)(D) Natural Gas Development Plans
above are used to characterize water bodies and wetlands.

Section 7.5 (1)(2)(iv) Wastewater Storage.

It appears that lined ponds are not approved for wastewater storage. PFBC has observed shallow
groundwater and surface water contamination due to leaking ponds and finds this limitation acceptable.
Tanks are often placed so close together that leak detection is nearly impossible. PFBC recommends that
DRBC address tank integrity and leak detection. A very important point is that water and wastewater
transmission lines are frequently buried. If “transport” includes ability to transfer water and wastewater
via pipelines, hydrostatic testing of integrity and appropriate handling of fluids used for testing is strongly
recommended.

Section 7.6 Wastewater Generated by Natural Gas Development.

Requirements appear to be more stringent than those required by PA DEP and we support DRBC
proposed amendments. We recommend consideration of a water quality criterion for chloride, such as the
1988 EPA ambient water quality criteria for chloride of 230 mg/] for a 4-day average and 860 mg/l for a
1-hour average every 3 years.

Thank you for the opportunity to provide comments. We look forward to being a partner in protecting the
Delaware River Basin’s water resources with you. You may contact me at (814) 359-5133 or e-mail
mhartle@state.pa.us if you wish to discuss these comments or have any questions.

Sincerely,

Tand 0. Hartte

Mark A. Hartle, Chief
Aquatic Resources Section
Division of Environmental Services

Enclosure

c: J. Arway, T. Schaeffer, L. Young, D. Spotts, S. Kepler
PA DEP — The Hon. John Hines, Exec. Deputy Secretary
Scott Perry - Dir., Bur. Of Oil and Gas Management
Susan K. Weaver — Environmental Program Manager, Water Use Planning Division
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Susquehanna River Basin Commission

a water management agency serving the Susquehanna River Watershed

Policy No. 2003-01

GUIDELINES FOR USING AND DETERMINING PASSBY FLOWS
AND CONSERVATION RELEASES FOR SURFACE-WATER
AND GROUND-WATER WITHDRAWAL APPROVALS
NOVEMBER 8§, 2002

INTRODUCTION

Surface-water and ground-water withdrawals are limited to the amount of water (quantity
and rate) that is needed to meet the reasonably foreseeable needs of the project sponsor. Project
sponsors must comply with the Susquehanna River Basin Commission’s (Commission’s) Water
Conservation Requirements listed in Section 804.20 of the regulations.

The Commission utilizes passby flows, conservation releases, and consumptive use
compensation to help protect aquatic resources, competing users, and instream flow uses
downstream from the point of withdrawal. Additionally, these requirements are intended to
prevent water quality degradation and adverse lowering of streamflow levels downstream from
the point of withdrawal.

Passby Flows

A passby flow is a prescribed quantity of flow that must be allowed to pass a prescribed
point downstream from a water supply intake at any time during which a withdrawal is
occurring. When the natural flow is equal to, or less than, the prescribed passby flow, no water
may be withdrawn from the water source, and the entire natural flow shall be allowed to pass the
point of withdrawal. Natural flow in the stream channel below the point of withdrawal is
maintained at the same level as may prevail above.

Passby flows may be associated with surface-water and ground-water withdrawal
approvals under Commission Regulations §803.44 and §803.43. Approved surface-water
withdrawals from small impoundments, intake dams, continuously flowing springs, or other
intake structures in applicable streams will include conditions that require minimum passby
flows. Approved ground-water withdrawals from wells that, based on an analysis of the 120-day
drawdown without recharge, impact streamflow, or for which a reversal of the hydraulic gradient
adjacent to a stream (within the course of a 48-hour pumping test) is indicated, also will include
conditions that require minimum passby flows. Three exceptions to these rules are as follows:
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L. If the surface-water withdrawal or ground-water withdrawal impact is minimal in
comparison to the natural or continuously augmented flows of a stream or river, no
passby flow will be required. Minimal is defined as 10 percent or less of the natural or
continuously augmented 7-day, 10-year low flow (Q7-10) of the stream or river.

Q7-10 is the lowest average, consecutive 7-day flow that would occur with a frequency
or recurrence interval of one in ten years. A 10-year low flow event has a 10 percent
chance of occurring in any one year. Accepted hydrologic practices must be used to
determine the Q7-10 flow.

2 For projects requiring Commission review and approval for an existing surface-water
withdrawal where a passby flow is required, as determined by these guidelines, but where
a passby flow has historically not been maintained, withdrawals exceeding 10 percent of
the Q7-10 low flow will be permitted whenever flows naturally exceed the passby flow
requirement plus the taking. Whenever streamflows naturally drop below the passby
flow requirement plus the taking, both the quantity and the rate of the withdrawal will be
reduced to less than 10 percent of the Q7-10 low flow. This interim operating procedure
will be permitted for a period of 4 years from the date of the approval, unless extended
for the project by the Commission, in order to allow the project sponsor time to develop
additional storage or supplies that will permit withdrawals at the approval rate, while still
maintaining the passby flow requirement. Within 2 years from the date of the approval,
the project sponsor shall file a plan with the Commission outlining the proposed
development of additional on-site storage or supplies.

3. If a surface-water withdrawal is made from one or more impoundments (in series) fed by
a stream, or if a ground-water withdrawal impacts one or more impoundments fed by a
stream, a passby flow, as determined by the following criteria or the natural flow,
whichever is less, will be maintained from the most downstream impoundment at all
times during which there is inflow into the impoundment or series of impoundments.

Conservation Release Applicability

A conservation release is a prescribed quantity of flow from an impoundment structure
that must be continuously maintained downstream from the impoundment structure.
Conservation releases are intended to help protect aquatic resources and downstream uses.
Additionally, conservation releases are intended to prevent water quality degradation and adverse
lowering of streamflow levels downstream from the impoundment. Conservation releases
achieve these purposes through flow augmentation from storage, not only during periods of low
flow, but throughout the life of the reservoir, including periods when the reservoir is replenishing
its storage during refilling.

Conservation releases are only associated with surface-water withdrawal approvals under
Commission Regulation §803.44, if the surface-water withdrawal is being drafted from, or
augmented from, a large impounding structure. In these cases, the conservation release shall be
equal to, or greater than, the Commission’s low flow criterion.



State approvals of dams having impoundments that are intended to be used as water

supply sources should include conditions that require minimum conservation releases.

Passby Flow Determination

In cases where a passby flow is required, the following guidance will be followed for

determining the appropriate passby flow.

E

Within the Pennsylvania portion of the basin, in approving applications for water
withdrawals in those cold-water streams of generally 100-square-mile drainage area, or
less, and located within the hydrologic regions delineated on Plate 2,“Pennsylvania-
Maryland Instream Flow Study: Hydrologic Regions,” of the Commission’s
Publication 191, Instream Flow Studies Pennsylvania and Maryland (May 1998), the
Commission will condition such approvals on passby flows determined using Figures 6.4
through 6.13 of that publication. Passby flows will be based upon the following Special
Protection water designations found in Chapter 93 of the Pennsylvania Department of
Environmental Protection regulations, in priority order:

A. Exceptional Value (EV) Waters—Withdrawals may not cause greater than a
5 percent loss of habitat. The Instream Flow Incremental Methodology (IFIM)
analyses that were used to develop habitat losses for the Instream Flow Studies
Pennsylvania and Maryland (May 1998) are based on the assumption that
population losses for the study species are proportional to habitat losses.
However, population estimation methods cannot accurately determine population
changes of 5 percent or less. For this reason a 5 percent habitat loss is acceptable
to the Pennsylvania Fish and Boat Commission (PFBC) for Exceptional Value
waters. ’

B. High Quality (HQ) Waters—Withdrawals may not cause greater than a 5 percent
loss of habitat; except a habitat loss of 7.5 percent may be allowed if the
following conditions are met:

e The project is in compliance with the Commission’s water conservation
regulations of Section 804.20;

e No feasible alternative source is available; and

e Available project sources are used in a program of conjunctive use approved
by the Commission, and combined alternative project source yields are
inadequate.

o4 Cold-Water Fishery (CWF) Waters:

e Streams that meet Pennsylvania Fish and Boat Commission (PFBC) Class B
Wild Trout Stream standards—Withdrawals may not cause greater than a
10 percent loss of habitat. Class B streams are those that support a brook,
brown, or combined brook and brown trout biomass of at least
20 kilograms/hectare.



Streams that meet PFBC Class C or D Wild Trout Stream standards—
Withdrawals may not cause greater than a 15 percent loss of habitat. Class C
streams are those that support a brook, brown, or combined brook and brown
trout biomass of at least 10. kilograms/hectare. Class D streams are those that
support a brook, brown, or combined brook and brown trout biomass of less
than 10 kilograms/hectare.

D. In no case, shall the passby be less than the Q 7-10 flow.

E. Specific procedures for applying the above guidance are as follows:

1:

Determine the Chapter 93 designated and existing use classification of the
stream for which the water withdrawal approval is being requested. In
consultation with the PFBC, determine the PFBC Wild Trout Stream
classification standard that is met by the stream.

Choose the appropriate figure from Figures 6.4 through 6.13 of the
Commission’s Publication 191, based upon the physiographic region, the
general geology and segment class of the stream, and the species of trout
present.

Alternatively, the Instream Flow Model, developed as part of the Instream
Flow Study, may be run to evaluate habitat impacts resulting from passby
flow reductions at specific project sites. Originally, the model was developed
to generate the curves presented in Figures 6.4 through 6.13 of the report, and
the curves are an approximation of the results obtained by running flows from
various stream gages in each physiographic region through the model. For
limestone streams, it is particularly desirable to run the model, since the
habitat curves for these streams are not sensitive to small changes in
withdrawals. The input required to run the instream flow model is a set of
median monthly flows for the period-of-record from an acceptable reference
stream gage.

In the glossary of the IFIM study, a limestone stream is defined as a stream
having a drainage area at least partially underlain by carbonate bedrock and
having a total alkalinity greater than 70 milligrams per liter (mg/l). Also,
those streams identified by Shaffer in his 1991 Pennsylvania Fish and Boat
Commission publication, The Limestone Streams of Pennsylvania, are
considered as limestone streams. Within the Ridge and Valley Physiographic
Province (See Plate 1 in the IFIM study.), the Limestone Group 1 IFIM
figures should be used whenever a limestone drainage area is underlain by
greater than 50 percent limestone bedrock by area. The Limestone Group 2
figures should be used whenever a limestone drainage area is underlain by less
than 50 percent limestone bedrock by area.




Within the Unglaciated Plateau Physiographic Province, Segment Class 1
streams are those stream segments within the upper-most 5 miles of a
perennial stream. Segment Class 2 streams are those stream reaches from
stream mile 5 to the mouth.

Generally, brook trout prefer small, forested headwater streams. A forested
watershed typically maintains the brook trout’s colder water temperature
requirements. Conversely, brown trout are more temperature-tolerant than
brook trout. Therefore, they are more likely found in watersheds having
agricultural land uses and not having a continuous canopy of trees across the
watershed. The Water Resources Management Division’s staff biologist is
available to assist staff in determining the trout species present in specific
cold-water streams. :

On the figure, choose the Habitat Loss Curve that represents the percentage of
habitat loss allowed by the guidance provided above. In some cases,
interpolation between curves may be necessary.

If necessary, modify the Habitat Loss Curve(s) by extending the curve(s) in a
straight line from the point where the curve(s) cross the 5 percent passby
abscissa line to the origin of the axes. On Group 1 limestone streams, extend
the curve in a straight line from the point where the curve crosses the
15 percent passby abscissa line to the origin of the axes.

. Determine the average daily flow (ADF) of the stream at the point of
withdrawal by proportioning ADFs based on drainage area from an acceptable
U.S. Geological Survey reference stream gage. In general, the stream gages
listed in Table 6.8 of the Commission’s Publication 191, Instream Flow
Studies Pennsylvania and Maryland (May 1998), are acceptable reference
stream gages. However, Commission staff is available to assist project
sponsors in determining reference stream gages or average daily flow statistics
for a specific project site.

. Compute the requested withdrawal as a percentage of ADF. Withdrawal
percent = Withdrawal x 100 / ADF. :

. Using the modified Habitat Loss Curve(s), and interpolating, if necessary,
determine the passby (as a percentage of ADF) required for the requested

withdrawal.
. Compute the actual passby quantity. Passby = Passby Percent x ADF / 100

. If the computed passby is less than the Q 7-10 for the stream, then apply the
Q 7-10 as the passby requirement.
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In all areas of the Susquehanna River Basin not covered by the passby criteria of Part I
above, Commission staff will review the state-designated use classification, published
species and habitat condition information, and when necessary, consult with state fishery
management agencies or conduct its own field studies to determine the stream or
waterbody’s fishery classification. This information will be utilized to apply the
following guidance:

A.

On all EV and HQ streams, and those streams with naturally reproducing trout
populations, a passby flow of 25 percent of ADF will be maintained downstream
from the point of withdrawal whenever withdrawals are made.

On all streams not covered in “A” above and not degraded by acid mine drainage,
a passby flow of 20 percent of ADF will be maintained downstream from the
point of withdrawal whenever withdrawals are made. These streams generally
include both trout stocking and warm-water fishery uses.

On all streams partially impaired by acid mine drainage, but in which some
aquatic life exists, a passby flow of 15 percent of ADF will be maintained
downstream from the point of withdrawal whenever withdrawals are made.

In no case, shall the passby flow be less than the Q 7-10 flow.

The ADF and Q 7-10 of the stream at the point of withdrawal shall be determined
using accepted hydrologic practices. The procedure for determining a point of
withdrawal’s ADF is discussed in section I-E5 above. Q7-10 flows may be
determined using one or more of the following methods: (1) method presented in
U.S. Geological Survey Water Resources Investigation 76-51, Technical Manual
for Estimating Low-Flow Frequency Characteristics of Streams in the
Susquehanna River Basin, by Jeffrey T. Armbruster, (June 1976); (2) method
presented in Pennsylvania Department of Environmental Resources, Water
Resources Bulletin No. 15, Technical Manual for Estimating Low-Flow
Characteristics of Pennsylvania Streams, by Herbert N. Flippo (October 1982), as
modified by U.S. Geological Survey, Water Resources Investigations Report
99-4068, Comparison of Methods for Computing Streamflow Statistics for
Pennsylvania Streams, by Marla H. Ehlke and Lloyd A. Reed (1999), or by
proportioning Q7-10, based on drainage area from an acceptable U.S. Geological
Survey reference stream gage. In general, the stream gages listed in Table 6.8 of
Commission Publication 191, Instream Flow Studies Pennsylvania and Maryland,
(May 1998), are acceptable reference stream gages. Commission staff is available
to assist project sponsors in determining reference stream gages or Q7-10 flow
statistics for a specific project site.

While the project sponsor should determine the ADF and Q 7-10 flow at the point
of withdrawal, when required, Commission staff reserves the right to compute
these flow statistics using all available methodologies and to determine



appropriate passby flows based the results of these analyses using one or more of
the methods.

In general, reference stream gages used to determine low flow statistics at a
project site should be unregulated, of a similar drainage area size when compared
to the project site (within the one-third to three-fold range), of similar geology and
physiographic province, of similar yearly rainfall and evapotranspiration, and
ideally be located on the same stream or on a nearby stream, if possible. In order
to satisfy two of the above criteria, the reference gage should be selected from
Table 34 of Water Resources Bulletin No. 15 listed above, such that the reference
station has a similar Geologic Index and Precipitation Index, as compared to those
parameters determined for the project site. In the case where the reference gage
selected is from a different physiographic province or topography, a significantly
different geology, or remote from the project site, the selection of the stream gage
should be justified by computing the Q7-10 for the stream gage using the
methodology of Water Resources Bulletin No. 15 and comparing the computed
Q7-10 with the Q7-10 determined from actual stream flows at the gage. If there is
close agreement (plus or minus 30 percent), the reference gage is acceptable.

III.  Exceptions to using the Desktop Methodology presented in Parts I and IT

A.

Passby flows other than those derived from guidelines A through E above will be
acceptable: (1) if an appropriate instream flow study demonstrates that lower
releases will provide an acceptable level of aquatic habitat protection; (2) if in the
case of an existing supply, it can be demonstrated that no viable alternative supply
exists; or (3) if after coordination between a signatory party, project sponsor, and
the Commission another acceptable passby flow criterion can be established that
meets the Commission’s passby flow objectives.

According to Sections 803.43 (a)(1) and 803.44 (a)(1) of the regulations, the
Commission reserves the right for any project to increase the passby flow
requirement above that passby flow determined using these guidelines in cases -
where sensitive environmental resources (i.e., wetlands, threatened and/or
endangered species, migratory fish passage) or water quality may be adversely
impacted.

The June 1999 Memorandum of Understanding between the Commission and the
Pennsylvania Department of Environmental Protection (Pa. DEP), requires a joint
coordinated review for those projects under the Pennsylvania Water Rights Act of
1939 and the Pennsylvania Safe Drinking Water Act. In these cases, the passby
requirement will be coordinated between the two agencies. Where the Pa. DEP
Region Office has conducted a field study of aquatic life downstream from the
project, the results of these field studies will determine the existing aquatic
community at the project site, and therefore, the appropriate passby flow. The
recommendations of these field studies will take precedence over the results of
any Commission desktop passby flow analysis.



