
 

New Jersey Commissioner of Education 

Final Decision 

 
Board of Education of the Borough of Kinnelon, 
Morris County, 

 Petitioner, 

 v.       

Karen D’Amico, 

 Respondent. 
 

Synopsis 

The petitioning Board contended that respondent – a member of the Kinnelon Board of Education –
violated N.J.S.A. 18A:12-2, which mandates that no one may serve on a board of education if they have a 
direct or indirect interest in a claim against the board on which he/she sits.  The Board argued that 
respondent is disqualified from serving as a member because of a special education due process petition 
that her husband filed against the Board, asserting that their child was being denied educational services 
for the 2020-2021 school year and seeking reimbursement for the cost of the child’s attendance at a 
private school.  Also at issue is a letter sent by respondent to the Board on August 13, 2021, notifying 
the Board of her intent to unilaterally place her child in a private school and reserving the right to seek 
reimbursement for the costs of that placement if the dispute between the parties over the child’s 
services was not resolved amicably within 10 days. The parties filed cross motions for summary decision.    
 
The ALJ found, inter alia, that:  there is no genuine issue as to any material fact here, and the matter is 
ripe for summary decision;  the pivotal issue in this case is whether respondent, who is indisputably a 
Board member, is in violation of N.J.S.A. 18A:12-2 through her interest either directly or indirectly in a 
claim against the Board;   when the instant due process petition was filed, respondent was in violation of 
N.J.S.A. 18A:12-2, as even without her name on the petition, respondent nevertheless had an interest in 
a claim against the Board;  however, one hour after electronically filing the petition in February 2021, 
the respondent and her husband requested that their petition be disregarded, without additional 
explanation.  The ALJ concluded that respondent was in violation of N.J.S.A. 18A:12-2 when the due 
process petition involving her child was filed against the Board, but the withdrawal of that petition one 
hour after filing remedied the violation; further, the 10-day letter did not violate N.J.S.A. 18A:12-2.  
Accordingly, the ALJ granted respondent’s motion for summary decision and denied the Board’s motion 
for summary decision. 
 
Upon review, the Commissioner, inter alia, concurred with the ALJ that respondent violated 
N.J.S.A. 18A:12-2 by filing the due process petition, but that the violation was remedied when the 
petition was later withdrawn.  However, the Commissioner found that by sending the 10 day letter, 
respondent asserted a claim against the Board that has the potential to disqualify her from serving as a 
Board member.  Being unable to conclude on the present record whether there is currently a substantial 
conflict between the parties, the Commissioner remanded the matter to the OAL for additional fact 
finding.  

This synopsis is not part of the Commissioner’s decision.  It has been prepared for the convenience of the reader.  
It has been neither reviewed nor approved by the Commissioner. 
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Petitioner, 

v.  
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The record of this matter, the Initial Decision of the Office of Administrative Law (OAL), 

the exceptions filed by the Board pursuant to N.J.A.C. 1:1-18.4, and respondent’s reply thereto, 

have been reviewed and considered. 

In this matter, the Board contends that respondent, who is a member of the Board, has 

a direct or indirect interest in a substantial financial claim against the Board in violation of 

N.J.S.A. 18A:12-2 and is therefore disqualified from serving as a member of the Board.  The 

Board’s claim arises from a special education due process petition that respondent1 filed 

against the Board, in which respondent asserted that her child was being denied educational 

services by the Board for the 2020-2021 school year and sought reimbursement of costs of the 

child’s attendance at a private school.  Also at issue is a letter sent by respondent to the Board 

1 The due process petition omitted respondent’s name and was ostensibly filed solely by her spouse.  However, as 
respondent’s interests – both parental and financial – would also be served by the relief sought in the petition, the 
Commissioner concludes that it is appropriate to treat the petition as if it was also filed by respondent. 
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on August 13, 2021, in which respondent notified the Board of her intent to unilaterally place 

her child in a private school and reserved the right to seek reimbursement for the costs of that 

placement if the dispute between the parties over the child’s services was not resolved 

amicably within 10 days (10-day letter).  Following cross-motions for summary decision, the 

Administrative Law Judge (ALJ) concluded that respondent was in violation of N.J.S.A. 18A:12-2 

when the due process petition involving her child was filed against the Board, but the 

withdrawal of that petition one hour after filing remedied the violation.  The ALJ further 

concluded that the 10-day letter did not violate N.J.S.A. 18A:12-2.  Accordingly, the ALJ granted 

respondent’s motion for summary decision and denied the Board’s motion for summary 

decision. 

In its exceptions, the Board argues that N.J.S.A. 18A:12-2 does not require a board 

member to file or participate in pending litigation to have a conflict, but only that there is a 

likelihood of litigation, particularly when a claim includes a request for specific monetary relief.  

The Board contends that respondent’s withdrawal of the due process petition is immaterial and 

cannot cure her conflict of interest.  The Board further points to a history of petitions filed by 

respondent as demonstrating a likelihood of litigation, as well as her actual interest in a claim 

against the Board. 2  

In reply, respondent argues that she does not have a disqualifying conflict of interest 

because she does not have a pending claim against the Board, which distinguishes her 

 
2 These other petitions were filed prior to respondent’s election to the Board and resolved by respondent’s 
withdrawal with prejudice at the OAL, and therefore they do not create a conflict in violation of N.J.S.A. 18A:12-2.  
The Commissioner does not find the Board’s argument that a history of filings demonstrates a likelihood of future 
litigation to be persuasive.  Whether a conflict between a board member and a board is substantial enough to 
warrant removal must be considered on a case-by-case basis, with an analysis of the dispute at issue at the time. 
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circumstances from those at issue in the cases cited by the Board.  Respondent contends that her 

withdrawal of the due process petition demonstrates that litigation between the parties is unlikely.   

Upon review, the Commissioner concurs with the ALJ that by filing a due process petition 

seeking monetary relief from the Board, respondent violated N.J.S.A. 18A:12-2, and that the 

violation was remedied when the petition was withdrawn one hour later.3   

However, the Commissioner disagrees that the 10-day letter cannot be a “claim” against 

the Board because no due process petition was filed relative to the letter.  The Commissioner 

has previously held that a Notice of Tort Claim filed against a board of education constitutes a 

claim.  Bd. of Educ. of the Borough of Berlin, Camden Cty. v. Charlotte Lee, Commissioner 

Decision No. 238-02 (June 14, 2002).  In that matter, the Commissioner affirmed the 

Initial Decision, in which the ALJ noted that a “notice of tort claim is not merely an inchoate 

claim that may be pursued at some future date, but represents an actual claim against a public 

entity which may be subject to settlement and, failing that, may be the subject of a future court 

action against the public entity.”  Bd. of Educ. of the Borough of Berlin, Camden Cty. v. Charlotte 

Lee, EDU 6050-01 (Apr. 29, 2002).  Just as the law requires a Notice of Tort Claim to be filed 

prior to commencing legal action against a public entity, the law also requires parents seeking 

reimbursement from a board of education for a unilateral placement to send a 10-day letter.  

N.J.A.C. 6A:14-2.10.  Such reimbursement is obtainable through litigation at the OAL.  Ibid.  By 

sending the letter, respondent has asserted a claim against the Board that has the potential to 

disqualify her from serving as a Board member. 

 
3 Given the fact-specific nature of the type of conflict analysis at issue in this matter, the Commissioner finds the 

extremely short time frame significant.    



4 

 

However, the Commissioner is mindful of the findings of the New Jersey Supreme Court 

concerning disputes about special education services for the children of board of education 

members.  In Bd. of Educ. of City of Sea Isle City v. Kennedy, 196 N.J. 1 (2008), the Court 

concluded that a board member should not be removed from office merely because she 

advanced a claim against the board involving her or her immediate family member’s interest.  

Id. at 17-18.  The Court recognized that disagreements between parents of special education 

students and the board of education may require effort to resolve, and multiple meetings or 

even mediation following the filing of a due process hearing request may not always be the 

type of conflict that requires removal.  Id. at 21-22.  The Court instructed the Commissioner to 

examine the nature of the dispute to determine “when a conflict over a child’s educational 

program becomes so substantial that removal from office is required.”  Id. at 22.  Finally, the 

Court concluded that when a due process claim includes a specific request for monetary relief, 

a substantial conflict has occurred, and removal is appropriate.  Ibid.   

The Commissioner is unable to conclude, based on the current record, whether there is 

currently a substantial conflict between the parties.  The 10-day letter indicates that 

respondent will unilaterally place her child in a private school if the matter is not resolved, but 

there is no further information regarding whether a resolution occurred.  If a resolution did 

occur, then the dispute may not be substantial enough to warrant respondent’s removal from 

the board.  If a resolution did not occur, and respondent followed through with the unilateral 

placement, respondent has a claim for monetary relief against the Board that precludes her 

continued service as a board member. 
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Accordingly, this matter is remanded for further fact-finding regarding the current state 

of the dispute between the parties identified in the August 13, 2021 10-day letter sent by 

respondent to the Board. 

IT IS SO ORDERED.4 

ACTING COMMISSIONER OF EDUCATION 

Date of Decision: 
Date of Mailing: 

4 This decision may be appealed to the Appellate Division of the Superior Court pursuant to N.J.S.A. 18A:6-9.1. 

Under N.J.Ct.R. 2:4-1(b), a notice of appeal must be filed with the Appellate Division within 45 days from the date 

of mailing of this decision.  

December 2, 2021 
December 3, 2021






















	043-03-21 Commissioner Decision No. 307-21 (synopsis)
	043-03-21 Commissioner Decision No. 307-21
	043-03-21 Initial Decision (EDU 04830-21) dated



