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New Jersey Commissioner of Education 
Final Decision 

 
Board of Education of the Freehold Regional 
High School District, Monmouth County, 
 
 Petitioner,      
 

v.  
 
Board of Education of the Township of  
Barnegat, Ocean County, 
 
 Respondent. 

Synopsis 
 

The petitioner, Board of Education of the Township of Freehold Regional High School District (Freehold), 
sought an order declaring that respondent, Board of Education of the Township of Barnegat (Barnegat), is 
responsible for the cost of minor child T.M.’s out of district placement and all other related educational and 
residential expenses for the 2020-2021 school year and going forward.  T.M. resides year-round at the 
American School for the Deaf and splits his time equally between his parents during school breaks; his mother 
lives in Barnegat, his father lives within the Freehold Regional High School District.  Barnegat filed a motion for 
summary decision, which was opposed by Freehold.   
 
The ALJ found, inter alia, that:  there are no material facts at issue, and the matter is ripe for summary 
decision;  the question of which district was responsible for T.M.’s educational expenses during the 2019-2020 school 
year was the subject of a previous case, Board of Education of the Township of Barnegat, Ocean County v. Board 
of Education of the Freehold Regional High School District, Monmouth County, Commissioner’s Decision No. 
214-20, decided October 6, 2020, in which the Commissioner concluded that Barnegat and Freehold were equally 
responsible for T.M.’s educational costs, including the out-of-district placement;  Freehold was ordered to reimburse 
Barnegat for the 2019-2020 school year and to share equally in the cost of T.M.’s education going forward;   in the instant 
matter, the circumstances have not changed since the Commissioner’s 2020 decision; there is no court order or 
written agreement between the parties designating the school district of attendance, pursuant to N.J.A.C. 
6A22-3.1(a)(1)(ii); as such, the ALJ concluded that Barnegat and Freehold must share equally in the cost of 
T.M.’s out-of-district placement going forward.   
 
Upon review, the Commissioner, inter alia, adopted the Initial Decision of the OAL in part, as it pertains to the 
matter of T.M.’s out-of-district placement from the start of the 2020-21 school year to October 23, 2020, and 
from February 1, 2021 through the end of the 2020-21 school year.  For that period, the Commissioner 
directed Freehold to reimburse Barnegat for one-half of the cost of T.M.’s out-of-district placement, and to 
share equally in the future costs of T.M.’s placement at the American School for the Deaf, so long as the 
present circumstances remain the same.   The Commissioner remanded the matter to the OAL for further fact 
finding around the circumstances of an agreement that was entered into by T.M.’s parents on 
October 23, 2020, but rescinded on February 1, 2021, designating Barnegat as the school district of attendance 
for T.M. 

This synopsis is not part of the Commissioner’s decision.  It has been prepared for the convenience of the reader.  It has been neither 
reviewed nor approved by the Commissioner. 
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Agency Dkt. No. 72-5/21 

New Jersey Commissioner of Education 
Final Decision 

Board of Education of the Freehold Regional 
High School District, Monmouth County, 

Petitioner, 

v. 

Board of Education of the Township of Barnegat, 
Ocean County, 

Respondent. 

The record of this matter and the Initial Decision of the Office of Administrative Law (OAL) 

have been reviewed, as have the exceptions filed by petitioner Freehold Regional High School 

District Board of Education (Freehold) pursuant to N.J.A.C. 1:1-18.4, and the reply thereto 

submitted by respondent Barnegat Township Board of Education (Barnegat).1 

In this matter, Freehold seeks an order finding that Barnegat is responsible for the cost of 

T.M.’s education at an out-of-district residential placement for the 2020-21 school year and going

forward.  T.M. is an 18-year-old who resides year-round at the American School for the Deaf and 

splits his time equally between his parents during holidays and school recesses.   His mother lives in 

Barnegat, while his father lives in Marlboro Township, which is part of the Freehold Regional High 

School District.   

The issue of responsibility for T.M.’s education costs for the 2019-20 school year was 

addressed by the Commissioner in Board of Education of the Township of Barnegat, Ocean County 

1 Freehold filed supplemental exceptions that were not considered by the Commissioner because 
supplemental exceptions are not contemplated by N.J.A.C. 1:1-18.4. 
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v. Board of Education of the Freehold Regional High School District, Monmouth County, 

Commissioner’s Decision No. 214-20, decided October 6, 2020, affirmed by the Appellate Division 

April 1, 2022.  In that matter, the Commissioner analyzed N.J.A.C. 6A:22-3.1 and found that, as 

T.M.’s residence for the 2019-20 school year could not be determined, an equitable determination 

of shared responsibility for the cost of the placement is permitted.  The Commissioner found that 

T.M.’s parents were domiciled in different school districts and there was no court order or written 

agreement designating the school district of attendance.  Additionally, T.M. did not reside with 

either parent for the majority of the school year as he was in an out-of-state housing placement 

year-round.  The regulation then looks to where T.M. resided on the last school day prior to 

October 16, but the Commissioner noted that he resided at his out-of-state placement.  

Accordingly, T.M.’s residence could not be determined according to the analysis, and the 

Commissioner found that an equitable determination of shared responsibility in accordance with 

N.J.A.C. 6A:22-3.1(a)(1)(ii)(2) was warranted.  Accordingly, the Commissioner directed that Freehold 

reimburse Barnegat for one-half of the cost of T.M.’s out-of-district placement for the 2019-20 

school year and to share equally in the future costs of T.M.’s placement at the American School for 

the Deaf, so long as the present circumstances remain the same.2 

Thereafter, on October 23, 2020, the parents executed a Written Agreement for School 

Attendance indicating that the school district where the mother resides, presently Barnegat, shall 

be the school district of attendance for T.M.  On February 1, 2021, the parents executed a 

stipulation of settlement with Barnegat regarding T.M.’s educational program.  The agreement also 

 
2 It appears that Freehold may not have paid Barnegat for half of T.M.’s education costs, and Barnegat 
has filed an action in Superior Court seeking payment.  As this matter concerns the 2020-21 school year, 
the Commissioner will not address the 2019-20 school year further.   
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indicated that the written agreement designating Barnegat as the district of attendance is 

rescinded: 

Upon information and belief, the Parents affirm and agree that there 
is no court order or written agreement between them designating 
the school district of attendance.  The statement signed by P.M. on 
October 23, 2020 and “H.M.” on October 21, 2020 designating 
Barnegat [as] the “district of attendance” is hereby specifically and 
intentionally rescinded and revoked.  The Parents further affirm and 
agree that they were requested to sign said statement by Freehold 
schools, in light of the COVID-19 pandemic.  The Parents state they 
did not intend to legally designate a district of attendance and 
thought the affidavit referred to physical attendance only. 
 

The settlement agreement, as well as emails between the attorneys, indicate that Freehold was 

invited to participate in the discussions regarding T.M.’s placement, but that Freehold refused to 

participate.  Freehold then filed the instant petition of appeal, challenging the validity of the 

settlement and seeking an order finding that Barnegat is responsible for the costs of T.M.’s 

placement, as the designated district of attendance. 

In deciding Barnegat’s motion for summary decision, the Administrative Law Judge (ALJ) 

found that the circumstances had not changed since the Commissioner’s 2020 decision.  The ALJ 

found there was no court order or written agreement between the parties designating the school 

district of attendance, pursuant to N.J.A.C. 6A22-3.1(a)(1)(ii).  The ALJ also found that Freehold 

refused to participate in the IEP process, despite multiple invitations, so their argument that the 

agreement is invalid because they were not a party to the settlement is meritless.  As such, the ALJ 

found that Barnegat and Freehold should share in the cost of T.M.’s out-of-district placement.   

In its exceptions, Freehold argues that the ALJ failed to address that the Final Judgment of 

Divorce establishes that the mother, as parent of primary residence, is also the parent that should 

be considered for school attendance.  Freehold also argues that that the ALJ incorrectly found that 

there have been no changes to T.M.’s circumstances since the Commissioner’s 2020 decision 
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because she fails to consider the Written Agreement for School Attendance and whether the 

stipulation of settlement was the result of undue influence.  Freehold maintains that the stipulation 

of settlement was signed three days prior to T.M.’s scheduled IEP meeting, so a meeting never took 

place, contrary to the ALJ’s factual finding.  Additionally, Freehold argues that the parties did not 

have the opportunity to conduct discovery on whether the Covid-19 pandemic influenced T.M.’s 

living arrangement. 

Freehold contends that the ALJ misapplied the summary decision standard by failing to view 

the facts in the light most favorable to Freehold.  Specifically, Freehold argues that the parents were 

represented by counsel when they signed the written designation of school attendance, despite 

what the ALJ found.  Freehold further argues that the ALJ conflated residence and domicile, failing 

to consider the Written Agreement for School Attendance and failing to find that T.M.’s domicile is 

in Barnegat with his mother, the custodial parent.  As such, Freehold urges the Commissioner to 

reject the Initial Decision and allow discovery to move forward on the issue of domicile, the efficacy 

of the Written Agreement for School Attendance, and the validity of the February 1, 2021 

stipulation of settlement. 

In reply, Barnegat argues that Freehold’s exceptions are unsupported by the record or are 

irrelevant to this matter.  Specifically, Barnegat contends that the issues regarding the Final 

Judgment of Divorce have already been raised and rejected.  Barnegat points out that the ALJ 

considered the Written Agreement for School Attendance but found that it did not influence her 

determination, as it was rescinded, and whether it was obtained with counsel is immaterial. 

Barnegat maintains that whether the stipulation of settlement was signed prior to the IEP meeting 

is irrelevant, and Freehold refused to participate in any part of the process.  Barnegat also argues 

that there is no evidence in the record that T.M.’s living situation was altered due to the Covid-19 
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pandemic.  Finally, Barnegat contends that Freehold’s argument regarding the difference between 

domicile and residence is misguided as N.J.A.C. 6A:22-3.2(a)(1) is the controlling regulation.  As 

such, Barnegat urges the Commissioner to adopt the Initial Decision.   

Upon review, the Commissioner finds that Freehold and Barnegat must share in the cost of 

T.M.’s out-of-district placement from the start of the 2020-21 school year to October 23, 2020 (the 

date of the Written Agreement for School Attendance), and from February 1, 2021 (the date of the 

stipulation of settlement) through the end of the 2020-21 school year and going forward.  With 

respect to the period between October 23, 2020 and February 1, 2021, further fact finding is 

necessary to determine the intent of the parents in signing the Written Agreement of School 

Attendance. 

N.J.A.C. 6A:22-3.1(a)(1) provides: 

(a) A student is eligible to attend a school district if he or she is 
domiciled within the school district. 

 
1.  A student is domiciled in the school district when he or she is 

the child of a parent or guardian whose domicile is located 
within the school district. 

 
i. When a student's parents or guardians are domiciled 

within different school districts and there is no court 
order or written agreement between the parents 
designating the school district of attendance, the 
student's domicile is the school district of the parent 
or guardian with whom the student lives for the 
majority of the school year. This subparagraph shall 
apply regardless of which parent has legal custody. 
 

ii. When a student's physical custody is shared on an 
equal-time, alternating week/month or other similar 
basis so the student is not living with one parent or 
guardian for a majority of the school year and there is 
no court order or written agreement between the 
parents designating the school district of attendance, 
the student's domicile is the present domicile of the 
parent or guardian with whom the student resided on 
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the last school day prior to the October 16 preceding 
the application date. 

 
(1) When a student resided with both parents 

or guardians, or with neither parent or 
guardian, on the last school day prior to the 
preceding October 16, the student's 
domicile is that of the parent or guardian 
with whom the parents or guardians 
indicate the student will be residing on the 
last school day prior to the ensuing October 
16. When the parents or guardians do not 
designate or cannot agree upon the 
student's likely residence as of that date, or 
if on that date the student is not residing 
with the parent or guardian previously 
indicated, the student shall attend school in 
the school district of domicile of the parent 
or guardian with whom the student actually 
lives as of the last school day prior to 
October 16. 

 
(2) When the domicile of a student with 

disabilities as defined in N.J.A.C. 6A:14, 
Special Education, cannot be determined 
pursuant to this section, nothing in this 
section shall preclude an equitable 
determination of shared responsibility for 
the cost of the student's out-of-district 
placement. 

 
As the Commissioner found in 2020, T.M.’s parents are domiciled in different school 

districts.  At the time, no “court order or written agreement between the parties designating the 

school district of attendance” existed to determine T.M.’s domicile.  Barnegat, supra, at 6.  The 

Commissioner found that the regulation’s requirement for a written agreement is explicit, and a 

custody arrangement or parenting time decree as part of a divorce decree is not the equivalent of a 

designation of school attendance.  Ibid.  In this matter, an agreement designating Barnegat as the 

school district of attendance was entered into by the parents on October 23, 2020.  As of that date, 

an agreement did exist designating the school district of attendance.  However, the Written 
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Agreement for School Attendance was rescinded by the parents on February 1, 2021, and 

accordingly, no such agreement currently exists.  For the period that the Written Agreement for 

School Attendance was in effect, October 23, 2020 to February 1, 2021, the Commissioner is 

constrained to remand this matter for further fact finding, given the language in the settlement 

agreement that indicates the parents thought the agreement only referred to physical attendance.   

With respect to February 1, 2021 and beyond, the Commissioner agrees with the ALJ that 

the circumstances remain the same.  As in 2020, T.M. resides with neither parent for the majority of 

the school year as he is in an out-of-state housing placement year-round, and the parents share 

time equally when T.M. is on a school recess or holiday.  Further, T.M. resided at his out-of-district 

placement on the last school day prior to the preceding October 16.  As such, and as the 

Commissioner previously found in 2020, since T.M.’s residence cannot be determined under any of 

the above steps, an equitable determination of shared responsibility is permitted under 

N.J.A.C. 6A:22-3.1(a)(1)(ii)(2).  

The Commissioner is not persuaded by Freehold’s exceptions.  The Final Judgment of 

Divorce does not establish the designated school district of attendance.  Regarding the stipulation 

of settlement, Freehold indicated that it did not want to participate in the IEP process;  accordingly, 

whether the settlement was signed prior to a scheduled IEP meeting did not affect Freehold’s 

involvement. Additionally, there is no evidence that the Covid-19 pandemic impacted T.M.’s 

placement, and even if it did, the parents split time evenly when T.M. is on a recess from school.  

Finally, the ALJ did not conflate residence and domicile, and instead applied the standards set forth 

in N.J.A.C. 6A:22-3.1(a)(1). 

Accordingly, the Initial Decision of the OAL is adopted in part and remanded in part.  

Freehold is directed to reimburse Barnegat for one-half of the cost of T.M.’s out-of-district 
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placement from the start of the 2020-21 school year to October 23, 2020, and from 

February 1, 2021 through the end of the 2020-21 school year, and to share equally in the future 

costs of T.M.’s placement at the American School for the Deaf, so long as the present circumstances 

remain the same.  This matter is remanded to the OAL for further fact finding and supplementation 

of the record as warranted with respect to the period between October 23, 2020 and 

February 1, 2021. 

IT IS SO ORDERED.3 

ACTING COMMISSIONER OF EDUCATION 

Date of Decision:  
Date of Mailing:   

3 This decision may be appealed to the Appellate Division of the Superior Court pursuant to N.J.S.A. 
18A:6-9.1.  Under N.J.Ct.R. 2:4-1(b), a notice of appeal must be filed with the Appellate Division within 
45 days from the date of mailing of this decision.   

April 26, 2022
April 26, 2022
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