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On December 4, 2003, the Commissioner of Education granted summary

decision to the petitioner, Kathleen Donvito, who claimed that the Board of Education of

the Northern Valley Regional High School District (hereinafter “Board”) had violated her



tenure and seniority rights when it decided not to reemploy her for the 2002-03 school
year. The Commissioner directed that the petitioner be reinstated to a full-time position
held by any nontenured or less senior teacher within the petitioner’s certification, with
back pay and emoluments.

On December 31, 2003, the Board filed the instant appeal to the State Board of
Education. On January 14, 2004, the intervenor filed a notice of appeal joining in the
appeal filed by the Board.

By letter dated January 16, 2004, the Director of the State Board Appeals Office
notified counsel for the intervenor that review of the notice of appeal indicated that it had
been filed beyond the 30-day statutory time limitation of N.J.S.A. 18A:6-28, and,
consequently, that this matter was being referred to the Legal Committee of the State Board
for consideration of the effect of his failure to file the notice in a timely manner. Counsel
was informed that he could submit a certification setting forth the circumstances of the late
filing by January 26, 2004.

Pursuant to N.J.S.A. 18A:6-28, appeals to the State Board of Education must be
taken “within 30 days after the decision appealed from is filed.” The State Board may
not grant extensions to enlarge the time specified for appeal. N.J.A.C. 6A:4-1.5(a). In
contrast to the period for filing petitions to the Commissioner of Education, see N.J.A.C.
6A:3-1.3(d); N.J.A.C. 6A:3-1.16, the time limit within which an appeal must be taken to
the State Board is statutory, and, given the jurisdictional nature of the statutory time

limit, the State Board lacks the authority to extend it. Mount Pleasant-Blythedale Union

Free School District v. New Jersey Department of Education, Docket #A-2180-89T1

(App. Div. 1990), slip op. at 5. The Appellate Division has “consistently concluded” that

appeals must be timely filed and that “neither an agency nor our court on appeal may



expand a mandatory statutory time limitation.” In the Matter of the Special Election of

the Northern Burlington County Regional School District, Docket #A-1743-95T5 (App.

Div. 1996), slip op. at 3, citing Scrudato v. Mascot Sav. & Loan Ass’n, 50 N.J. Super.

264 (App. Div. 1958).

As the Court explained in Scrudato, supra at 269: “Where a statute sets up

precise time limits within which an aggrieved party may seek recourse to administrative
adjudication, those limits have been held mandatory and not subject to relaxation. The
agency is without power to waive them and proceed to hearing and determination
notwithstanding noncompliance.” The Court in Scrudato found that the fact that an
application to the Commissioner of Banking and Insurance was filed only two days after
the statutory deadline for such filing did not mitigate the invalidity of such action. The
Court stressed that “[e]Jven a minor deviation from the statutory limit in a particular case
is fatal....This is not a mere technicality, but fundamental to the proper and necessary
restraint of the exercise of judicial and administrative discretion. The remedy for results
that either tribunal may deem unjust or unwise lies not in disregard of the statutory
limitation, but in corrective legislation.” |d. at 271.

In Schaible Oil Co. v. New Jersey Dept. of Envtl. Protection, 246 N.J. Super. 29

(App. Div. 1991), certif. denied, 126 N.J. 387 (1991), the Court stressed that “[flirmly

embedded in our law is the principle that ‘[e]nlargement of statutory time for appeal to a
state administrative agency lies solely within the power of the Legislature...and not with

the agency or the courts.” Hess QOil & Chem. Corp. v. Doremus Sport Club, 80

N.J.Super. 393, 396, 193 A.2d 868 (App. Div. 1963), certif. denied, 41 N.J. 308, 196

A.2d 530 (1964) (citations omitted)....”



In Yorke v. Board of Education of the Township of Piscataway, decided by the

State Board of Education, July 6, 1988, affd, Docket #A-5912-87T1 (App. Div. 1989),
the Court upheld the dismissal of an appeal by the State Board where it found that the
notice of appeal had been filed one day late by the appellant’s counsel, who alleged that
he had misread or misunderstood the applicable regulations. The Court added that
even if the statute could be construed to permit enlargement of the time for filing an

appeal, the appellant therein had failed to establish good cause. See also In the Matter

of the Grant of the Charter School Application of the International Charter School of

Trenton, etc., Docket #A-004932-97T1 (App. Div. 1998) (the Court, upon

reconsideration, upheld the State Board’s dismissal of an appeal filed one day late).

In the instant case, the Commissioner’s decision was rendered on December 4,
2003 and mailed on December 5. Accordingly, pursuant to N.J.A.C. 6A:4-1.4, the
decision appealed from was deemed filed on December 8, 2003, three days after it was
mailed. Therefore, as mandated by N.J.S.A. 18A:6-28, see N.J.A.C. 6A:4-1.3(a);
N.J.A.C. 6A:4-1.4(a), as computed under N.J.A.C. 6A:4-1.4(c), the intervenor was
required to file a notice of appeal to the State Board on or before January 7, 2004. As
previously indicated, the intervenor’s notice was not filed until January 14, seven days
after the statutory deadline.

Even if N.J.S.A. 18A:6-28 can be construed to provide us with the authority to
enlarge the time limit for filing an appeal, we find no substantive basis to warrant doing
so in this instance. Despite being provided with the opportunity to submit a certification
setting forth the circumstances of the late filing, counsel for the intervenor has failed to

do so.



Accordingly, we dismiss the intervenor’s appeal for failure to file notice thereof
within the statutory time limit as computed under the applicable regulations. We direct
that this matter proceed to a determination of the Board’s appeal, which was filed in a
timely manner, and we reestablish the briefing schedule. The petitioner's answer brief
is due on or before March 26, 2004. The Board may file a reply brief within ten days

after service of the answer brief.

March 3, 2004

Date of mailing





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.2
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


