























N.J.S.A. § 18A-6-17.1:

(b)(1) The hearing shalt be held before the arbitrator within 45 days of the assignment of the
arbitrator 1o the case;

(b)(3) Upon referral of the case for arbitration, the employing board of education shall
provide all evidence including, but not limited to, documents, electronic evidence.
stutements of witnesses, and a hist of witnesses with a complete summary of their testimony,
to the employee or the employee's representative. The employing board of education shall
be precluded from presenting any additional evidence at the hearing, except for purposes of
impeachment of witnesses. At least 10 days prior to the hearing, the employee shall provide
all evidence upon which he will rely including, but not limited to. documents, electronic
evidence, statements of witnesses, and a list of witnesses with a complete summary of their
testimony, to the employing bourd of education or its representative. The employee shall be
precluded lrom presenting any additional evidence at the hearing except for purposes of
impeachment of witnesses. Discovery shall not include depositions, and interrogalories
shall be limited to 25 without subparts.

(c) The arbitrator shall determine the case under the American Arbitration Association labor
arbitration rules. In the event of a conflict between the American Arbitration Association
labor arbitration rules and the procedures established pursuant to this section, the procedures
established pursuant to this section shall govern,

(d) Notwithstanding the provisions of . . . any other section of law to the contrary, the
arbitrator shall render a written decision within 45 days of the start of the hearing



Discussion

The two tenure charges arc addressed here in reverse order based on their relevant
significance. More specifically, because it is of lesser significance, this Discussion first
addresses tenure charge #2.
Insubordination

As specified above,” charge #2 is for insubordination. New Jersey case law has
established that insubordination requires o willful refusal or disregard of supervisory authority.”
For the various specified incidents for the relatively remote period of the Respondent’s initial
employment, the requisite willfulness is clearly absent. More specifically, although far from
stellar, the aforementioned** findings for his performance for his first ten years did not come
close to the opposite pole of willful refusal or disregard of supervisory instructions. As his
supervisor credibly testified,*® although some of the cited write-ups were slightly longer than for
other custodians, his walk-throughs typically identified items for improvement, and if his
resulting periodic evaluations had been largely unsatisfactory ratings, he would have lost half his
custodial staff, presumably via termination or resignation. Moreover, Packard’s certification
observed: “If you instruct Luskey to do something, he will get it done but not necessarily right

away.™’

* See supra notes 27-28 and accompanying text.

* In re Tenure Hearing of Zisnewski, 2012 WL 1231874 (N.J. Super. Ct. App. Div. Apr. 13,
2012) (**Insubordination” has been found in an employee's ‘wiltful refusal of submission to the authority
of [his or] her superiors’ [eiting N.J. precedent] [amd] a “willful disregard of an employer's instructions ...
or an ‘uct of disobedience to proper authority® [citing Black's Law Dictionary]”).

% See supra text accompanying notcs 6-7.

%1 found Packard’s testimony to be quite credible with the limited cxception of notable
evasiveness with regard to the Respondent’s familial relationship to the former school board president.

3T p-1, at 12. However, this source provided o clarifying caveats: (1) the same item in the
certification made clear that he had provided warnings to Luskey that to improve his choices and actions
s0 as to avotid his personal life affecting his work performance; and (2) an additional item also clarified
that he orally informed Luskey of any first-time performance problems, only including them in the write-
ups upon repetition or continuation of the problem. Id.
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Although the incidents of within the school year ending in June 2016 were weightier in
regard to both charges,™ they did not suffice for the requisite preponderant proof of
insubordination,* However, the most recent cluster of incidents, during the July Columbus
School extended school year program for students with disabilities, constitute a close call with
regard to charge #2. Most specifically, the Respondent’s failure to appear at the designated site
and time for the July 20 drug test arguably constituted, in effect, a refusal, just as the
superintendent’s acquicscence the previous day constitute, in effect, an agreement. Moreover, it
alternatively fit the definitional criterion of willful disregard, especially because (1) he
apparently had the ability to arrange the requisite transportation, as he had to get to school that
day and, according to his testimony,” from school during the morning of the triggering event;
(2) if, for some reason, he was unable to make such arrangements despite the previous day's
agreement, he should have contacted Packard or the superintendent before 9 am to make
alternative arrangement; and (3) even if one were to accept his not sufficiently credible claim
that he misunderstood the agreed-upon site,*' it was reckless for him not to contact either of

these administrators, or at least the Columbus School principal, very soon after 9 am to resolve

*® See supra text accompanying notes 12-16.

* In contrast, the findings for the broader intermediate period have no evidentiary bearing except,
as explained below, as additional support for reasonable suspicion of possible substance abuse. See supra
notes 8-10 and accompanying text.

* Specifically, he testified that he arranged for a summer helper to drive him on the moming of
July 15 to the bank before his pavement incident. Regardless of the credibility of this assertion, he
obviously had available ways that he arranged for to get to and from school for his work-related duties,

M in general, his testimony was not credible, particularly his continued pattern of not accepting
responsibility for his actions, including repeatedly referring to purported misunderstandings and diverting
attention to others. For example, he claimed that the Packard or other administrators implicitly agreed to
arrange transportation; however, the proof was preponderant that they did not know or have reason to
know of his driver licensec revocation and lack of other alternatives to get to the Medi-Center on his own.
His reliance on the 2014 incident with principal Zimmer was similarly not reasonably credible, because
Zimmer drove him based on his immediately impaired condition, which is clearly distinguishable from
the July 19-20, 2016 situation,



the matter.™

However, the arbitrator need not definitively decide this close question, because the
determination of the other charge resolves the larger issue of whether the board had the requisite
basis for its decision. More specifically, New Jersey’s highest court has made clear that the
charge of unbecoming conduct, if sustained, suffices alone regardless of the disposition of any
other charges.”

Unbecoming Conduct

New Jerscy case law also defines “unbecoming conduct,” establishing broad boundaries
in terms of relevant alternatives of district efficiency and public confidence.** Moreover, unlike
msubordination, a finding of unbecoming conduct “need not ‘be predicated upon the violation of
any particular rule or regulation, but may be based merely upon the violation of the implicit
standard of good behavior which devolves upon one who stands in the public eye as an upholder
of that which is morally and legally correct.”**

The cvidence is preponderant that the Respondent’s conduct in July 2016 adversely
affected the efficiency of the school district and/or had a tendency of destroying public respect
and confidence in the district’s employees and operations. The primary foundation for this
conclusion consists of two connecting support beams. The first one was his blatantly impaired

position on the pavement in full view of students, staff, and nearby members of the public and

soon thereafter, evidencing such impairment, walking into one of the young special education

*? Indeed, not arranging to take the ordered drug test until two days later further reflected poorly
not only n the complete accuracy of the results but also his willful choices in response to the obviously
high-stakes directive.

“ E.g., Bound Brook Bd. of Educ. v. Ciripompa, 153 A.3d 931, 938 (N.J. 2017) (“the failure of a
school board to prove a different offense docs not preclude a finding of unbeconting conduct™).

“E.g., id. at 937 (defined as “conduct ‘which adversely affects the morale or efficiency of the
[district] or has a tendency to destroy public respect for [government] employees and confidence in the
operation of [public] services’ [citations omitted]™).

% Id. [citations omitted).
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students in the presence of one or more stafl members. The second, connecting beam was his
alorementioned failure to show up for the drug test after being allowed to postpone it on the
previous day.

Related Considerations

The analysis for the loregoing two tenure charges requires additional conclusions for
the final award. These related considerations are several and sequential,

First, the determination with regard to charge #2 only intersects with one aspect of the
applicable board substance abuse policy, which is the requirement to submit to a drug test upon
reasonablc suspicion that the employee is under the influence of a substance during work hours,
with the concomitant provision that refusal will equate to a positive test.”” Here, the conclusion
is that the Petitioner, based on not only the latest incident™ but also the previous ones,* had the
requisite reasonable suspicion of such impairment to warrant a drug test. At that point, it was not
clear whether the latest impairment-related behavior of the Respondent was attributable to the

350

proper use of prescribed medication (which is not within the definition of “substance™") or the

improper use of such medication or the use of un-prescribed controlled substances (which each

4 See supra notes 21-22 and accompanying text.
7 The specific wording is as follows:
A support staff member shall be required to submit to an immediate medical
examination to include a substance test if the support staff member’s supervisor has
reasonable suspicion to belief a support staff member is under the influence of a
substance during work hours. Refusal of a support staff member to consent to the
medical examination and substance test will be determined to be a positive result.
R-3 (emphasis in original).
™ See supra notes 19-20 and accompanying paragraph.
* See supra text accompanying notes 8-10. For additional indications, which are surplus for this
purpose, see supra note 17 and text accompanying note 18.
* The specific wording is as follows:
For the purposes of this Policy, “substance™ ... means alcoholic beverages, any
controiled dangerous substances, including ... over-the-counter and prescription
medications that are improperly used to cause intoxication, iebriation, excitement,
stupefaction, or dulling of the brain or nervous system.
R-3 (emphasis in original).



13

are within this dcﬁnition)." Morcover, the evidence in this case does not resolve that question,
which 1s not the crux of this case. Lven if he did not violale the substance abuse policy in terms
of the specific refusal or specific results, the culminating combination ol his publicly impaired
condition and his inexcusable failure to show up for the drug test adversely alfected the
cfficiency of the school district and/or had a tendency of destroying public respect and
confidence in the its operations.

Second and similarly, the Board's discipline policy has only carefully circumscribed
applicability in this case. More specifically, rather than a strict step-by-step progressive
disciphne system, the policy not only defines discipline broadly to include the various “write-
ups” that the Respondent received,” but also provides that “[t}he Superintendent shall deal with
disciplinary matters on a case-by-case-basis.” Moreover, the policy’s qualified requirement for
“progressive penalties™ is limited to “repeated violations.”™* Here, the two critical violations
were sufficiently significant for the superintendent’s case-by-case consideration, but the second
was not a repetition of the first. More generally, the applicable case law clarifies that
“progressive discipline is not ‘a fixed and immutable rule to be followed without question’
because ‘some disciplinary infractions are so serious that removal is appropriate notwithstanding
a largely unblemished prior record.”™*

Third, the Respondent’s posthearing brief ended with a procedural-noncompliance

argument that was not raised during the hearing and that was apparently appropriate for the

3! Any confidentiality argument about the Respondent’s participation in treatment for drug abuse
appears to fail for lack of sufficient evidence that, per the policy (id.), he “voluntarily sought and
participated” in such treatment. See supra note 11. In any event, none of the conclusions in the
Discusston section infra rely on this information.

*2 The specific definition is as follows: “Discipline will include, as appropriate, verbal and written
warnings.” R-5.

= 1d.

4.

* In re Stallworth, 26 A.3d 1059, 1067-68 (N.J. 2011) [citations omitted]..
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responsc at the Commissioner’s sufficiency step. More specifically, the Respondent argued that
“Pctitioner failed to establish that the Board's vote on July 19, 2017 was rendered within the 45-
day period [required] by N.LA.C. 6A:3-5.1(b)(4).” However, the applicable regulation starts the
45-day period for the board vote with the receipt of the Respondent’s statement after serving him
with notice of the tenure chargcs.% Although the record in this casc does not reveal the date of
the receipt, it is clear that the board served the Respondent with notice on June 26, 2017.%" Thus,
to whatever extent that the Respondent’s final argument may have survived not only waiver but
also the requisite prejudicial effect for procedural violations,™ the board’s July 19, 2017 clearly
complicd with the required 45-day period.

Fourth, the factual basis for the arbitrator’s conclusion with regard to unbecoming
conduct relies on neither hearsay nor precluded cvidence. The Respondent’s posthearing brief
took issue with the June 2010 incident not being included in the various incidents specified in the
tenure charges. However, the use of this incident is not primary here, being only a himited part
of the reasonable suspicion determination, and, in any event, the Respondent did not allege,
much less prove, lack of due advance notice under the statute specific to this arbitration.”
Similarly, the other errors in the tenure charges that the posthearing brief emphatically identified,
such as attributing to Packard letters that were from principals Peters and Bollinger, were red
herrings; such imperfections were far from prejudicial to the Respondent. Overall, the tenure
charges document was sufficient in the context of the other safeguards for notice, although
certainly not optimal.

Finally, it is not clearly settled whether the arbitrator has authority to address the

% See supra note 32,

¥ See supra text accompanying note 25,

*® E.g., Carteret Bd. of Educ. v. Radwan, 790 A.2d 248, 250 (N.J. Super. Ct. App. Div. 2002).
% See supra “Applicable Statutes™: N.J.S.A. § [8A-6-17.1
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appropriateness of the penalty, or discipline, after sustaining the board’s basis for its termination
decision. Here, the parties failed (o agree on a submission statement of the issucs in this case,
although their posthearing briefs both addressed this penalty issue. Other arbitration awards 1n
this statutory context have reduced terminations to lesser levels of discipline in some cases that
sustained charges ol unbecoming conduct® or other applicable grounds.(" lHowever, ncither
party has identified, and I have not found, any published case law in New Jersey where o court
specifically decided whether such arbitration awards are permissible under the applicable
legislation." In other jurisdictions, some courts have held that once an arbitrator sustains the
statutory grounds for the board’s termination decision, public policy precluded his or her
authority to reduce the discipline.™® Moreover, the underlying statutes in this case appear to
significantly restrict the relevant discipline, not extending, for example, to suspcnsions."“ In any
event, the arbitrator need not definitively der..r.mnine this 1ssue because the flagrancy of the

Respondent’s recent conduct® and the lack of a mitigating long stellar record warrant his

% E.g., Tenure Hearing of State Operated School District of the City of Newark, Essex County
and Elizabeth Corbacho-Musngi, Agency Docket No. 314-10/14 (May 12, 2015),

8! E.g., In the Matter of: Gilda Nicole Harris, State Operated School District of the City of Jersey,
Agency Docket Nos. 324/11/14 and 379/12/14 (October 2, 2015); In re Tenure Hearing of Jill Buglovsky,
Randolph Township Board of Education, Agency Docket No. 265-9/12 (December 21, 2012).

52 Both partics cited In re Fulcomer, 225 A.2d 30 (N.J. Super. Ct. App. Div. 1967). However, the
statutory basis for that decision was an earlier tenure statute that provided the Commissioner with the
exclusive authority to render a decision, which is not necessarily the same as the present statute’s
delegation to the arbitrator to render a decision, Moreover, the fatal error in the 1967 case was the
commissioner’s remand to the local school board to determinc the penalty, which was not at issue in the
instant case,

¢ E.g., Manheim Cent. Educ. Ass’n v. Manheim Cent. Sch. Dist., 572 A.2d 31 (Pa. Commw. Ct.
1990); ¢f. Sch. Comm. of Chicopec v, Chicopee Educ. Ass'n, 953 N.E.2d 236, 242 (Mass. 2011} (“an
arbitrator may not ‘ignore the limits imposed by statute’™).

 See supra “Applicable Statutes™: N.J.S.A. § 18A:17-3 (dismissal); N.J.S.A. § 18A:6-10;
N.JS.A. § 18A:6-11; NJ.S.A. § 18A:6-16 (dismissal or reduction in salary).

% For the overall extent of severity, the accumulation of lesser performance problems during the
2015-16 year (supra text accompanying | 2-16 and supra note 18 and accompanying text) played a
secondary role to the major culminating conduct from July 15 to July 20 (supra notes 19-22 and
accompanying text),
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. . 66
termination.”

Award
In sum, after carclul attention to the parties” arguments, the applicable law, and the case
evidence, the arbitrator concludes that the Board’s tenure charge for conduct unbecoming is

sustained. The termination of Christopher Luskey is upheld.

10/24/17

Perry A. Zirkel, Arbitrator Date

% Morcover, although not at all a primary equitable factor, the Respondent’s suspension during
the long intervening period in this case was on a paid basis,





















policy matter by the lcg,islnlurc25 or perhaps the two administrative agencices (i.c., the N.J.
Department of Education and the N.J. PERC).?* Morcover, in this case it is undisputed that my
appointment preceded the level 2 grievance, which may or may not reach the fifth level of the
CBA’s muiti-step process; thus the effect of this proceeding on contractual arbitration and vice
versa are merely speculative at this point.

In conclusion, the Respondent’s motion is denied. The CBA does not preempt or the

undersigned arbitrator’s subject matter jurisdiction of this dispute.

9/06/17
Perry A. Zirkel, Arbitrator Date

* For example, in the Pennsylvania legislation for tenured professional staff members, the
employee has the initial choice of CBA arbitration, 1f exercised within 10 days, with the statutory hearing
mechanism otherwise being preemptive. 24 PA. STAT. § 11-1133,

* For example, using the Collyer doctrine as a partial analogy, one possible alternative is for
PERC to adopt a deferral posture, effectively restraining CBA arbitration where the matter is undergoing
a hearing under the statutory arbitration mechanism. Collyer Insilared Wire, 192 N.L.R.B. 837 (1971)
(abstaiming from unfair labor practice proceedings for refusal to bargain where the issue is subject to
arbitration).
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