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On January 25,2019, the Englewood Board of Education ("Board", "Petitioner", or

"District") filed Tenure Charges of unbecoming conduct, incompetence and other just cause

consisting of one hundred and thirty-six ( I 36) separate paragraphs (some with sub-parts) against

Respondent Noel Gordon ("Dr. Gordon" or "Respondent"). The charges against Dr. Gordon

emanated fiom irregularities f'ound in str,rdent transcripts at Dwight Monow Fligh School

("DMI-lS") and Academies@Englewood.

The instant sworn Tenure Charges is the third occasion in which the District filed charges

against Responclent. By Resolution, on Febluary 16,2017, the Boarcl placed numerous employees,
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inclucling Dr. Gordon. on paid aclnlinistrative leave untilthe cornpletion of an intenral irrvestigation

regarcling, inler qlia. transcript irregularities

After the investigation, on September 20, 2017, the District filed a consolidated set of

Tenure Charges against eight (8) employees. Thc Comrnissioner of Education ("Commissioner")

dismissed the charges, Agency Docket Number 216-9lll, declaring them "procedurally defective,"

sealing all records on November 9,2017 because identifying student information was included in

support of the charges. The dismissal was without prejudice to refile. (R- l)'

On January 29,2018, the District filed separate charges against each employee, including

Dr. Gordon. Those charges, Agency Docket Number 24-lll8 were dismissed on August 13, 2018,

by Arbitrator Joseph Licata for fàiling to comply with specifìc requirements of y'/.J. A.C. 6A:3-

5.1(b)(1) and failing to adhere to the Commissioner's prior directives. Again, the dismissal was

without prejudice to refile. (R-2) In both dismissals, the Board was directed to reinstate Dr. Gordon

with fr¡ll back pay and benefìts.

Dr. Gordon's employment, howcver, was effected by the Board's detenninations to abolish

positions - a Reduction In Force (RIF). At the expiration of the 2016-2017 school year, during the

investigation, the Board abolished the Position of l)irector of Guidance, Testing arrd Evaluation

Dr. Gordon also held tenure as a Vice Principal. Nonetheless, On June 1,2017,Dr. (ìorclon was

infornred, "Please be aclvisccl. however, that due to the pendency of the investigation and your

status ol'being on paicl suspcnsion, no l'ornral assignment shall be designated at this time I'or the

2017/2018 school year." (R-4)

During the lbllowirrg school ycar. on May 1.2018. Superintcnclent ol'Schools Robert L

llìe.sponcl,-,nt-'s Ii:.:h j. l-r-Ll,s at,t-¡icll¡rrl Lo t-hc Mol-i.on t-o D.i.smi..ss ar(ì iclent-i f i,ecl
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Kravitz convcyed the fìlllowing notifìcation to f)r. Gordon:

"Please be advised that at the May 3,2018 Eltglewood Public School District Board of
Education meeting, I will be recommencling a reduction in force to the l3nglewood Board of'
Education. My recomnendation is based Lìpon reasons of econorny and other just c¿ìLlse.

Your ernployment position will be impacted by this recommendation, and effective f'or the
2018-2019 school year, your position will be elirninated.

Your employment with the District tuíll, therefore, conclude on June 30,2018. COBRA
information will be providecl to you by the Business Office, Department of Human
Resources.

This is a diffrcult decision to make, one that I have given careful and deliberate thought,
and one that is not made lightly.

I thonk you for your servíce and dedication to the Englewood Public School District."
(R-3, emphasis supplied)

On May 3,2018, by Resolution, the Board abolished the position of Vice Principal,

effective July I , 201 8. "for reasons of economy or because of reduction in the number of pupils or

of change in the administrative or supervisory organization of the district or for other good cause."

(R-3)

On July 1,2018, alter the Board's approval of the RIF-, Dr. Gordon was removed frorn the

payroll, l'rom insurance prograrrs and ceased receiving pension contributions. He ret¿rins no

District propelty nor has any access to District emails or technology.

On or about .luly 25, 201 tl, Dr. Gordon filecl a Petition of Appeal, with the Commissioner

(tlrcrcafÌer atnended), claiming, inter uliu, tenure cntitlcntent to various positions held by non-

tenurecl and/or less senior staff members. The Petition is before the Ilonorable Danielle Pasquale.

4.1,..T. with tlie Ol'lìce ol'Aclministrative Law.

In his Llrief in Sr"rpport of'thc Motion to l)isnriss, f)r. Gorclon argucs thc "'l'enurc Flcaring

Law". N.,l.S.A. l¿lA.(t-10 el seq. applies only to school district ernployecs uncler tenure. Arrcl. as I)r
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Gordon is no longer a District employee, the charges, proceclurally invalid, should be dismissed.

The Board maintains the tenure laws do not prohibit a District from certifying tenure charges

against a tenured "inactive employee" who has been reduced-in-force.

Accordingly, in assessing whether to grant or deny the instant Motion, the following issue

must be addressed

LVhether the Engleu,ood Board o/'Education can./ìle lenure charges against Dr. Gordon
after the posilions to which he ectrned lenure were aboli.çhed by Resolutions of the Board
oJ'Education, Reducecl-in-Force, .çaid RIFs the subiect of a Petition of Appeal be.fore the

Oflìce of Administrcttive Lav,?

Title l8A - EDUCATION

The Parties identified the following provisions of Title I8A- Education as particularly
relevant:2

18A:6-10. Dísmissal and reduction in compensotion of persons uncler tenure in publíc school
system

No person shall be dismissed or reduced in compensation,

(a) if he is or shall be under tenure of oftice, position or employntent during good behavior and

efficiency in the public school system of the state,...

except for inefficiency, incapacity, unbecoming conduct, or other just cause, and then only
rftcr a hearing held pursuant to this subarticle, by the commissioner, or a person appointed by

him to act in his behall, after a written charge or charges, of the cause or causes of complaint, shall
lrave been prefbrred against svch person, signecl by the person or persons making the same, who
may or may not be a member or members of a board of eclucation, and fìled and proceedcd upon as

in this subarticle proviclec'I.

Nothing in this sectiott shnll prevent lhe reducliott of the number of any such persons liolding
such offices, positions or cmployments uncler thc co¡rditions and with the effect providecl by law

I8A:6-I I l(ritten chnrges, stúement of evidence; J'iling; stotement of positiotr by entployee;
certiJi c ation of d eternt i n uti o tt ; n oÍ i ce.

-'l'he Part i r::; ¿r l:;r-¡ irle¡ll, i f i ecl nLrnre:r'ciu..; ¿ldrnin j...;t.rat-ivr-- cocle provi:;iorts,
l-h¡: r,-:r:it.¿t j.,:.rtt ,rf v¡lrjch lvrtuLcl r.,r,,,-.Ì.Ì)utiì.:jn thi.s dcci:;jorr.
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Any charge mnde ognínst any employee of a board of edr"rcation under tenure during good

behaviorand efÏciency shall be filed with the secretary of the board in writirrg, and awritten
statement of eviclence under oath to support such charge shall be presented to the board. The board

of edtrcation shall forthwith provide such employee with a copy of the charge, a copy of the

statement of the evidence and an opportunity to submit a written statement of position and a

written statement of evidence under oath with respect thereto....

I8A:6-14 Suspensiott upon certiJicotion of chflrge; compensatiott; reínstntement.

I8A:6-14. Upon cerlification of any charge to the commissioner, the board n fly suspend tlte
person against whom such charge is macle, with or without pay, but, if the determination of the

charge by the nrbitrator is not made within 120 colendor doys after certiJicntion of the chnrges,
excludíng all deloys whÍch ore grnnted ot the request of suclr person, then the fnll solary (except

for said 120 days) of such person shall be poíd beginníng on the one hundred twenty-Jirst dny
until suclt determinotion is mode. Should the charge be dismissed at any stage of the process, the
person shall be reinstated irnmediately witli full pay from the first day of such suspension. Should
the charge be dismissed at any stage of the pl'ocess and the suspension be continued during an

appealtherefrom, then the ftrll pay or salary of such person shall continue untilthe detennination
of the appeal. Flowever, the boarcl of eclucation shall deduct frorn said full pay or salary any surns

received by such employee or officers by way of pay or salary from any substituted employrnent
assunred during such period of'suspension. Should the charge be sustained on the original hearing
or an appeal therefrom, and should such person appeal frorn the sarne, then the suspension may be

continued unless and until such determination is reversed. in which event he shall be reinstatecl

immediately with full pay as of thc time of such suspension.

l8A:28-9. Reductiott offorce; power to reduce an¡l ressottsfor reduction

Nothing in this title or any othcr law relating to tenure of service shall be held to limit the right of
any board of education Io reduce lhe number of tenching staff members, employed ìn tlte district
whenever, in the judgment of the boord, if is odvisable to abolÍsh nny such positions for reasons

of economy or becausc of redr"rction in the number of pupils or of change in the adrninistrative or
supervisory organization of the district or for other good ctuse uporl compliance with the
provisions of this article.

18A:28-12. Reamployment in onler of seniority

l8A:28-12. If any tetching stufJ'member shull be disntissad us tt result of such reductiott.sucl't
perso,t shall be and remuin upon a preferred eligible listit't the orderof scniority forre-
employrnent whenever ¿ì v¿ìc¿ìncy occurs in a position fbr whicli such person shall be c¡r"ralilìecl and

he shall be reenrployed by the bocly causing dismissal. if ancl whcn such vacancy occurs ancl in

cleternlining scniority. ancl in coni¡ruting length of'service lbr re-eniploynrent, fìrll recognition shall

be given to previous years of'service-....
(emphnsis supplíed to stututes ahove)
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POSITION OF THE PARTIBS

The Parties profferecl comprehensive argument; the essence of each is as follows:

Respondent Noel Gordon

In support of his motion, Dr. Gordon rnaintains the Tenure Employees' Hearing¡ Law,

N.J.S.A. I8A:6-10 et seq., applies only to school district employees under tenure. It does not apply

to individuals such as Dr. Gordon who have been dismissed by way of a reduction in force

pursuant to N.J.S.A. I8A:28-9.

Every applicable provision of the Tenure Employees' Hearing law assumes employment

within the district or suspended persons under salary. The State Board of Education

Administrative Code Provisions, the implemented regulations, also refer to employees, professes

Respondent. RIF statutes would be undermined if tenure charges could ensue after the

abolishment of a teaching staff member's position. That Dr. Gordon has a pending Petition of

Appeal before the Commissioner of Education, does not change his status from one who's

employment with the district "concluded" on June 20,2018. (R-3)

Respondent requests the instant tenure charges be dismissed, as procedurally invalid,

without prejudice to refile.

Petitioner Bnglewood Boarcl of Education

Tenure laws provide procedures to follow and criteria for dismissal or salary reduction.

The laws do not prohibit the Board of Education from certifying tenure charges against a tenured

'oinactive" employee who has been reduced-in-force, avers the Board. A person, within the

meaning of N.J.S.A. l¿lA;ó-10 et sec¡., who has been recluced-in-force is tenured, otherwise there

would not be entitlement to a preferred eligibility list - to be recalled to the position. 'fhe Board
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rnaintains a parson is not isolated frorl tenure charges while on the prelerred eligibility list.

As a tenured ernployee, Dr. Gordon does not lose his status regardless of whether he is an

active employee or inactive employee on the eligibility list. As Respondent's tenure rights dicl not

disappear when Dr. Gordon was reduced-in-force, the legal ability of the Board to terminate hirr

for inefficiency, unbecoming, conduct or just callse did not clisappear

Moreover, the District asserts, every statute and administrative code regulation relating to

Ihe Tenure Employees' Hearing Lau, also applies to a tenured person who has been reduced-in-

force. "The focus of tenure charges is on an inactive employee's tenure entitlement to a position in

the school district and not whether the person is an active employee." (Brief at 8) Counsel

concludes,

"lt is Respondent's tenure status that required Respondent be on a preferred eligibility list
and it is Respondent's tenure status that permits the Petitioner to certify tenure charges
against Respondent. Respondent's motion to disrniss the tenure charges must be

dismissed." (Brief at 10)

ANALYSIS

Ilhethar the Engleu'ood Boqrd tf'Etluccttion can./ile lenure charges agctinst Dr. Gorclon
qfier the ¡tosition:;' tt¡ u,hich he eurned lenure vvere abolishecl hy Resolulions ofthe Board
o.l-Ecluccrtion, ILeduced-in-Force,.soicl RIþ's lhe.subjecl of a Petition o/'Appeal be.fore the
O.f/ice of Admin is tru t ive Law?

Contrary to the two previous tenure charges referred by the District, neither the verbiage of

the cliarges, nol'sLrpporting evidence is the basis of the instant Motion to Dismiss. Ratlier. a

determination of'the issuc befòre mc rcc¡uircs ¿ul cx¿ìrlination of statutory language and enforcing

administrative cocle provisions.

'fhe instant charges of-.lanuary 25.2019. wcre certif recl and relerred to the Commlsstoner

of'Eclucation by the District, almost six ((r) months afìer the position of Vice Principal was



elinrinated in a RIF, pursuant Io N..l.S.A. l8A:28-9. Almost six (6) months after Dr. Gordon's

ernployment in the District "concluded."

The issue herein necessitates a discnssion as to whether the tenure statutes can be

interpreted to apply to the Board's colìcept of an "inactive employee." While the Board presented

creative thought-provoking argument, upon consideration of the statutory provisions of Title I 84,

the enforcing administrative code provisions fourrd in N..LA.C. 6A, and the parties' argument, I

Jind the Board's concept of tenure of an "inactive employee" unconvincing, not persuasive. The

undersigne d finds she lacks statutory ar.rthority to conduct a hearing, pursuant to N.J.S.A. l8A:6-

17.I, Panel of Arhitrator.r, on tenure charges alleging conduct unbecoming against Dr. Gordon.

Tenure is a statutory right. As recently as April 30,2019, the Supreme Court of New Jersey

in Zimmerman v. Sussex Cq). Educ. Servs. Oomm'n, 237 N.,1. 465 reiterated, once employed for the

"duration of service" required to acquire tenure, termination of a tenured individual's employment

rights requires strict cornpliallce to the Tenure Act. 'fhc Court, therein, cited Spiewuk v. Bd qf

Educ. of Rutherrt¡rd.90 N..1.68,74-75 (1982) recognizing tenure protections, as remedial

legislation, "should be liberally construecl to achieve its beneficent ends."

The statutes provide two pathways to terminate a tenurecl individual's employment. The

Boarcl may certify charge(s) of inefTìciency, incapacity. unbecoming conduct, or other just cause.

Upon revicw, if the Commissiollercletennines the tenurc charge(s) are sufficient, if true, to warrant

dismissal or a rccluclion in sarlary, the matter is trarrsmittccl to an arbitrator appointed to hear and

cleternrinecl the case, according to the provisions <tf N'l.S.A. lélA:(t-17.1 Punel o/'Arbitrult¡rs. (see

ul.so N.,l.l.(.'. 6A:3-5.5 ('onlrt¡var.çics und I)i'U)ute'\; )

A tenuretl employee can be also bc "concluded" by elimination of'the tenurcclposition by
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way of a RIF conducted in accordance with N.,/.Sl . I8A:28-9, upon the abolishrttertt of "any such

position for reasons ol'economy or because of reduction in the number of pupils or of

administrative change or supervisory organization of the district or for other good cause."

Thereafter, the reduced-in-f'orce employee is listed, in order of seniority, upon a preferred

eligibility list.

The language of the Tenure Enrployees' Ílearing Acl is clear, unambiguous and consistent

with code provisions. In order to evoke N.,I.S.A. l8A:6-10, a "person" must be "under tenure of

offìce, position or employment." N.J..S. A. l8A:l-1 expresses the word "employee", refers to "the

holder of any position or employment." N../.S A. l8A:6-11 articulates charges are tnade "against

any employee." It is to the "employee" that a Board must provide a copy of a charge or an

opportunity to submit a written statement of position. And, upon the Board's refemal of the case

for arbitration, "the employing Board of Education shall provicle all evidence...to the employee or

the employee.ç' representative." N..I.S.A. I 8A: 6-1 7. I (b)(3).

The Petitioner did not proffèr any decisions of the Commissioner of Education or Appellate

Courts to support the concept ol'an "inactive employee"; nor of its clairn placement of an

ernployee who was subject to a reduction in force on a preferred eligibility list until a vacancy

occurs, pursuant to N..I.S.A. l8A:28-12 ancl N..l.A.('.(tA32-5.1(1), resurrects the Board's power to

certify tenllre charges.

DEl'EIìMINA'I'ION

lnlightoftheabovercvicw, lJ'indthe"persorl"relèrencedinM./.^S.A. l¿tA.6-l0,Disntissctl

untl recluclion in ct¡tnpensulion oJ'per:;t¡n.ç ttnder lenttre in puhlic.çchool .ryslems. mtlst be an

errployee of the Boarcl of EclLrcation at tlre tinre charges are certifìecl.'['he T.cnure Em¡tloyce.s'
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Hearing Ac|., N.J.S.A. 18A:6-10 et seq. applies only to school district ernployees under tenure. The

Englewood Board of Education cannot pursue tenure charges filed against Noel Gordon after the

positions to which he earned tenure were abolished by Resolutions of the Board of Education,

Reduced-in-Force, said RIFs the subject of a Petition of Appeal before the Office of Administrative

Law

Accordingly, Respondent's Motion to Dismiss is, hereby, grønted, without prejudice to

refile.

/?
DATED:

CAROL F. LASKIN, ESQUIRE

STATE OF NE\ry JERSEY :

COUNTY OF CAMDBN

I CERTIFY that on
CAROL F. LASKIN, personally came before me and acknowledged under oath, to my satisfaction,
that this person:

(a) is named in and personally signed this document; and

(b) signed, sealed and delivered this document as her act and deed.

/, s/ h"&

DArED: I lOln
NOTARY C

Commission # 2
Notary Public, Slate o

My Conrmission
Oecember I I
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