Proposed Readoption with Amendments of N.J.A.C. 6A:28, School Ethics Commission

The following is the accessible version of the proposed readoption with amendments of N.J.A.C. 6A:28.
The proposal level document includes three sections — comment and response form, summary of the
proposed rulemaking and text of the chapter’s rules and proposed amendments.




State Board of Education
Administrative Code
Comment/Response Form

This comment and response form contains comments from the April 6, 2022, meeting of the
State Board of Education when the rulemaking was considered at Second Discussion Level.

Topic: School Ethics Commission Meeting Date: June 1, 2022
Code Citation: N.J.A.C. 6A:28 Level: Proposal
Division: Legal and External Services

Completed by: Office of Legal Affairs and School Ethics
Summary of Comments and Agency Responses:

The following is a summary of the comments received from State Board of Education members
and members of the public, and the Department of Education’s (Department) responses. Each
commenter is identified at the end of the comment by a letter or number that corresponds to the
following list:

1. Jonathan Pushman, Director of Governmental Relations, New Jersey School
Boards Association

Comment: The commenter recommended that “school administrator” as used at N.J.A.C.
6A:28-1.1(b) be defined. (1)

Response: “Administrator” is defined at N.J.A.C. 6A:28-1.2 and it is synonymous with
“school administrator.”

Comment: The commenter recommended that the definition of “board member” at N.J.A.C.
6A:28-1.2, as proposed for amendment, be changed to delete “and taking office.” The
commenter stated that it is unaware of a requirement to “take office” in order to be a board
member and be subject to the Act’s requirements. (1)

Response: The Commission and Department agree with the commenter. The Department
proposes to delete “and taking office” or “and have taken office,” as applicable, from the
definitions of “board member” and “trustee” throughout the regulations at new N.J.A.C.
6A:28-3.1(c), recodified N.J.A.C. 6A:28-3.1(d) and (¢), new N.J.A.C. 6A:28-3.2(b)3 and (c)3.

“Board member” means any person holding membership, whether by election or
appointment, upon being sworn in [[and taking office]], on any district board of

education [other than the State Board of Education].



“Trustee” means any person holding membership, upon being sworn in [[and taking

office]], on any board of trustees of a school district, charter school, or renaissance

school project. For the purposes of this chapter, “trustee” includes members of any

other board established to be the public agent authorized by the State Board of

Education to supervise and control a school district through its administrative

personnel.

N.J.A.C. 6A:28-3.1

(©)

New board members in Type I school districts appointed to take office, or
appointed to fill vacancies, shall electronically file the disclosure statements
within 30 days of being sworn in [[and taking office]]. The board secretaries
shall add the names of these school officials to the list of school officials once they

are sworn in [[and have taken office]].

[(©)] (d) [Board] New board members in Type II school districts elected to their

(e)

positions in [the annual April] a school election, or appointed to fill vacancies,
shall electronically file the [requisite] required disclosure statements within 30
days of being sworn in [[and taking office]]. The board secretaries shall add
the names of these school officials to the list of school officials once they are
sworn in [[and have taken office]].

[Members of the board of] Pursuant to N.J.S.A. 18A:12-23.1, 18A:36A-1 et
seq. and 18A:36C-1 et seq., trustees [of a charter school] shall [initially]
electronically file the required disclosure statements within 30 days after the
granting of the charter or establishment of the renaissance school project.

Thereafter, any newly appointed trustee shall [have] electronically file disclosure



statements within 30 days [from appointment to file] of being sworn in [[and
taking office]]|. The charter school or renaissance school project designees
shall add the names of new trustees to the list of school officials once they
have been sworn in [[and have taken office]].

N.J.A.C. 6A:28-3.2

(b) If a new school official is elected or appointed before April 1, the board

secretary, or the charter school or renaissance school project designee, shall

do the following:
1. Add the new school official to the February list of school officials;
2. Ensure that the school official receives instructions on how to

complete the disclosure statements; and
3. Ensure that the school official files the disclosure statements within 30
days of being sworn in [[and taking office]].
(©) If a new school official is elected or appointed on or after April 1, the board

secretary, or the charter school or renaissance school project designee, shall do

the following:
1. Add the new school official to the June list of school officials;
2. Ensure that the school official receives instructions on how to

complete the disclosure statements; and
3. Ensure that the school official files the disclosure statements within 30
days of being sworn in [[and taking office]].
Note: The rule text provided above reflects the progression of the rule proposal. The

summary and the rule text included in the Administrative Code portion of this document
reflect the rule as it is being put forth at Proposal Level.



Comment: The commenter stated that the definition of “board secretary” at N.J.A.C.
6A:28-1.2 needs to be clarified to reflect that term’s definition in statute at N.J.S.A.
18A:17-5 through 13. The commenter recommended amending the proposed definition,
which means “the school district employee responsible for fulfilling a district board of
education’s statutory and regulatory obligations to the School Ethics Commission” to add
“who acts as secretary of the board under N.J.S.A. 18A:17-5 or another employee” before
“responsible.” (1)

Response: The Commission and the Department disagree that changes to the definition
of “board secretary” are necessary because the responsibilities of the individual are
described as “statutory and regulatory” within the proposed term.

Comment: The commenter noted that the definition of “dependent child” as proposed for
amendment, replaces “school official’s” with “board member’s, member of a board of
trustees’, or administrator’s” even though “school official” is defined at N.J.A.C. 6A:28-
1.2 and N.J.S.A. 18A:12-23. (1)

Response: Although “school official” is defined at N.J.A.C. 6A:28-1.2, it appears after
the definition of “dependent child.” Therefore, the three types of “school official” are
included in the definition of “dependent child” for clarity. Once the latter term is defined,
it is used throughout the chapter.

Comment: The commenter noted the term “relative” at N.J.A.C. 6A:28-1.2 has been
expanded to include the same definition of “relative” found at N.J.A.C. 6A:23A-6.2. (1)
Response: The Commission thanks the commenter for this comment.

Comment: The commenter recommended amending the proposed definition for
“suspension” at N.J.A.C. 6A:28-1.2, which means a form of penalty imposed for a
violation(s) of the Act that results in a school official being barred from engaging in any
activity and/or matter related to the school official’s position for a designated period of
time. The commenter suggested adding “recommended by the Commission and” before
“imposed” and “by the Commissioner of Education” before “for a violation(s),”
respectively. The commenter stated the suggested changes will clarify the term. (1)
Response: The proposed term “penalty” already states that it is a form of discipline that
“the Commission recommends to the Commissioner” and that it can include reprimand,
censure, suspension, or removal. As such, the Department maintains it is sufficiently
clear that the Commissioner of Education (Commissioner) imposes all penalties, and the
Commission merely recommends penalties.

Comment: The commenter stated that N.J.A.C. 6A:28-1.3(a)9iv enables the Commission
to deny a request for an advisory opinion. The commenter inquired how many advisory
opinion requests are received per year and how many of them are denied. The commenter
also asked if, when denying a request, the Commission provides information to the
requestor that may be germane to the requestor’s inquiry. (1)

Response: The Commission receives approximately 30 to 40 advisory opinion requests
per year. Of the requests received, approximately 10 to 15 are denied annually for various
reasons, including the following: the requestor is not a school official; the question/issue
has already been addressed in a publicly available advisory opinion; the requestor has not
identified and/or copied the subject of the request for the advisory opinion; the conduct



that the requestor is inquiring about is not prospective and has either already occurred or
is only hypothetical; and/or the Commission does not have jurisdiction over the subject or
the issue that is referenced in the request. If the requestor is inquiring about behavior or
conduct that is addressed in a public advisory opinion(s), the Commission specifically
notes the public advisory opinion(s) in the denial, and directs the requestor to the
Commission’s website where the public advisory opinion(s) can be reviewed.

Comment: The commenter inquired whether the relief discussed at proposed N.J.A.C.
6A:28-1.8(b) applies to substantive requirements at N.J.S.A. 18A:12-24 and 24.1 or only
to the procedural requirements of the Act. (1)

Response: The relief discussed at proposed N.J.A.C. 6A:28-1.8(b) applies to only the
procedural requirements of the Act, which are specifically set forth in the chapter. The
Department proposes to delete “the Act and” at N.J.A.C. 6A:28-1.8(b) for clarity.

N.J.A.C. 6A:28-1.8

(b) The Commission maintains the authority to provide, in extraordinary
circumstances, relief to school officials who are unable to comply with the
requirements of [[the Act and]] this chapter. Extraordinary circumstances
include, without limitation, when a school official is engaged in military
service or is gravely ill. The issuance of extraordinary relief does not relieve
the school official from compliance once the period of relief expires.

Note: The rule text provided above reflects the progression of the rule proposal. The
summary and the rule text included in the Administrative Code portion of this document
reflect the rule as it is being put forth at Proposal Level.

Comment: The commenter inquired how much advance notice the Chairperson will
require for a Commission member to attend a meeting remotely, pursuant to N.J.A.C.
6A:28-2.3(f). The commenter also asked whether the public can access Commission
meetings remotely at any time or only when a Commission member seeks to participate
remotely. (1)

Response: A Commission member only needs to provide notice of attendance. It is not
necessary to indicate whether the attendance will be in person or remote. Presently, and
since the start of the COVID-19 pandemic, the Commission’s meetings have been held
remotely and members of the public have been able to attend remotely, as well. To the
extent remote meetings are utilized moving forward, the public will be provided with the
same ability to access meetings remotely. Information regarding the Commission’s
meetings, including how members of the Commission and the public can access the
meeting, will always be publicly posted on the Commission’s website as required by the
Open Public Meetings Act.



10.

11.

12.

13.

14.

Comment: The commenter inquired whether the review of disclosure statements by the
board secretary or charter school designee required at proposed N.J.A.C. 6A:28-3.1(a)2 is
for completeness or accuracy. The commenter also asked whether this is the same review
at proposed N.J.A.C. 6A:28-3.2(f). (1)

Response: The board secretary or charter school or renaissance school project designee
review the disclosure statements that the school official submits for both completeness
and accuracy before forwarding the disclosure statements to the executive county
superintendent. This process ensures that the forms are completed in their entirety. The
review referred to at N.J.A.C. 6A:28-3.2(f) is an additional review and is intended to
ensure that the school official included any conflict(s) they may incur while serving on
the district board of education.

Comment: The commenter requested a definition for “have taken office” as it appears at
N.J.A.C. 6A:28-3.1(¢c), (d), and (e). The commenter stated that the phrase is not in statute
and appears to be a new requirement for membership on a district board of education or
charter school or renaissance school project board of trustees. (1)

Response: As referenced in the response to Comment 2, the Department proposes to
delete “have taken office” at N.J.A.C. 6A:28-3.1(c), (d), and (e).

Comment: The commenter stated that proposed N.J.A.C. 6A:28-3.1(g), in part. requires
the NJSBA to designate a current employee to ensure and fulfill the organization’s
statutory and regulatory obligations to the Commission. The commenter inquired whether
the NJSBA should identify, for the Commission, the NJSBA employee who will be
designated to fulfill the obligations to facilitate communication between NJSBA and the
Commission. (1)

Response: The Commission and Department would appreciate the NJSBA providing this
information on an annual basis.

Comment: The commenter stated that proposed N.J.A.C. 6A:28-3.2(b)3 requires the
board secretary, or the charter school or renaissance school project designee to ensure
that a school official elected or appointed before April 1 files the disclosure statements
within 30 days of being sworn in and taking office. The commenter inquired what
liability, if any, is there for a board secretary who is unable to get a school official to
comply with the requirement. (1)

Response: The school official is responsible for filing the disclosure statements on time.
The board secretary or charter school or renaissance school project designee is providing
the courtesy of a reminder to the school official, if necessary, but is not held accountable
for the school official’s non-compliance.

Comment: The commenter expressed concern regarding proposed N.J.A.C. 6A:28-
3.2(f), which will require school districts to post on their websites a list of each district
board of education member’s conflicts of interest. In lieu of posting the list online, the
commenter recommended that the regulation be amended to require board secretaries to
include on the school district’s website a link to the Personal/Relative and Financial
Disclosure Statements for each district board of education member as it appears on the
Commission’s website, which already is accessible to the public. (1)



15.

16.

Response: The Commission and the Department agree with the commenter. The
Department proposes to amend proposed N.J.A.C. 6A:28-3.2(f) as follows:

® The board secretary, or the charter school or renaissance school project
designee, shall review the disclosure statements to identify conflicts of
interest[[, and shall maintain a list of the conflicts of interest set forth in the
disclosure statements]]. [[This list shall contain the name of the school
official, the name and position of the individual or the entity that forms the
basis for the conflict of interest, and the issues from which the school official
must recuse because of the conflict of interest. This list]] To the extent a
website is maintained, the board secretary, or the charter school or
renaissance school project designee, shall [[also be published]] post a link
on the school district’s, charter school’s, or renaissance school project’s
website to each school official’s most recently filed disclosure statement as it
appears on the Commission’s website. The link shall be posted on the same
webpage as the contact information for each school official or on a
standalone webpage for all school officials .

Note: The rule text provided above reflects the progression of the rule proposal. The

summary and the rule text included in the Administrative Code portion of this document
reflect the rule as it is being put forth at Proposal Level.

Comment: The commenter stated that proposed N.J.A.C. 6A:28-3.4(a) appears to place
an obligation on the board secretary to ensure that disclosure statements are correct and
complete. The commenter inquired how the board secretary is to ensure that school
officials complete their disclosure statements correctly. (1)

Response: The board secretary or charter school or renaissance school project designee
can review previous filings to see if previously provided responsive information is
omitted from a current filing, and can ask clarifying questions, as appropriate. Ultimately,
it the school official who is responsible for the substance of the disclosure statements.

Comment: The commenter agreed that the current requirement at N.J.A.C. 6A:28-4.1(a)
for newly elected district board of education members to complete training program
offered by the New Jersey School Boards Association (NJSBA) within their first year of



17.

18.

service is insufficient. However, the commenter expressed logistical concerns with the
proposed change to complete the training within the first 60 days of their first term. The
commenter stated that there are many factors that need to be considered when amending
this time limit, including the opportunity to offer new district board of education
members a diverse variety of training experiences to accommodate their learning styles;
the ability for board secretaries to collect accurate district board of education member
data, which can be affected by election irregularities; and the possible impact of different
swearing-in dates.

The commenter recommended that N.J.A.C. 6A:28-4.1(a) be amended to require the
training within the first 90 days, instead of the Department’s proposed 60-day timeframe.
The commenter stated that extending the deadline to 90 days will still meet the School
Ethics Commission’s (Commission) goal of ensuring all new district board of education
members understand the ethical standards that must guide their behavior as early as
possible while providing adequate time to do so. (1)

Response: The Commission and Department agree with the NJSBA, which is the entity
charged with facilitating the training of district board of education members. The
Department proposes to amend N.J.A.C. 6A:28-4.1(a) to replace the 60-day deadline for
new members to completing training with 90 days as follows:

(a) [Each newly elected or appointed] Within the first [[60]] 90 days of a new
board member’s or [charter school] a new trustee’s first term, the board member
or trustee shall[, during the first year of his or her service on any board,] complete
a training program prepared and offered by the New Jersey School Boards
Association[, which]. The training shall include [in its content] instruction relative
to the board member’s or trustee’s responsibilities under the Act.

Note: The rule text provided above reflects the progression of the rule proposal. The
summary and the rule text included in the Administrative Code portion of this document
reflect the rule as it is being put forth at Proposal Level.

Comment: The commenter stated that N.J.A.C. 6A:28-4.1(a) should be amended to
clarify that new board members include individuals who are filling vacancies for
unexpired terms. (1)

Response: As an individual filling an unexpired term is “new” to the district board of
education, or charter school or renaissance school project board of trustees, N.J.A.C.
6A:28-4.1(a), as proposed for amendment, is broad enough to include individuals who
are filling unexpired terms.

Comment: The commenter expressed support for the clarification at N.J.A.C. 6A:28-
4.1(c) that the advanced training for reelected or reappointed board members can include
other relevant information, in addition to school law. (1)

Response: The Commission and Department thank the commenter for the support.



19.

20.

21.

Comment: The commenter recommended amendments at N.J.A.C. 6A:28-4.2(a)1, which
requires the board secretary, or the charter school or renaissance school project designee,
to provide the NJSBA with the name, school address, telephone number, and email
address of each board member or trustee. The commenter recommended adding the
following as the second sentence: “Should this information change during the term of a
board member or trustee, the board secretary shall provide the Commission and the New
Jersey School Boards Association with that updated information within 10 days.” The
commenter stated that the additional language will ensure that updated contact
information is provided and reflects the best practice of board members and trustees
using board email addresses for board communication. (1)

Response: N.J.A.C. 6A:28-4.2(a), as proposed for amendment, will require updated
information to be provided to the Commission and NJSBA within 30 days. The
Commission and Department find this period of time to be sufficient.

Comment: The commenter noted that N.J.A.C. 6A:28-4.2(c), as proposed for amendment,
requires the NJSBA to provide the Commission with the names of the board members and
trustees who have not fulfilled the training requirements by January 1 of the second calendar
year for board members elected in November, April 1 of the first calendar year for board
members elected in April, and July 1 for charter school and renaissance school project trustees.
The commenter stated that N.J.A.C. 6A:28-4.1, as proposed for amendment, requires the
training to be completed within 60 days of being sworn in and taking office as opposed to the
existing one year, so board members elected in November and sworn into office in January to
complete the training by the end of February. The commenter also stated that N.J.A.C. 6A:28-
4.2 requires NJSBA to report non-compliance of board members or trustees to the Commission
by January 1 of the member’s second year of office, which means that the failure to attend
training could remain unreported between March and the subsequent January for board
members elected in November. The commenter also stated that if the training schedule is
shortened, the reporting period should match the shortened training schedule.

The commenter further stated that board members elected in April start the first or second
week following the April election, so setting an April 1 deadline is about two weeks short of
the allotted time to attend training. The commenter also stated that the county special services
school districts (CSSSDs) organize during the first two weeks of July, and CSSSD board
members would be required to complete their training by approximately the second week of
September. The commenter also stated that the board members for county vocational school
districts (CVSDs) that are required to organize November 1 would be required to complete their
training by the end of December.

The commenter suggested that N.J.A.C. 6A:28-4.2(c) be amended since it does not list a
reporting date for either type of school district. The commenter recommended that the
following be added to the regulation: At the conclusion of each year in office in which training
is required, NJSBA shall provide to the Commission a list of all board members who have
failed to comply with their respective training obligations as specified in this chapter. (1)
Response: The Commission will work with NJSBA to ensure that NJSBA provides a separate
list of new district board of education members who failed to complete new training within 90
days, as specified at N.J.A.C. 6A:28-4.1 (see the response to Comment 16).

Comment: The commenter recommended amendments at N.J.A.C. 6A:28-5.2(a), which
states that requests for advisory opinions shall clearly set forth in detail the anticipated

10



22,

future conduct or activity the school official seeks to undertake and the exact role the
school official will play in that activity or conduct, as well as the date(s) the prospective
activity is to occur or begin. The commenter requested that the Department replace “will
play” with “anticipates having” and add “anticipated” before “date(s),” respectively. The
commenter stated that amendments will clarify that the school official can provide the
Commission with only the information that they have at the time the request is made. The
commenter provided the example of a board member who is securing new employment
and seeks an opinion to find out if their new responsibilities would conflict with their
board member duties under the Act even if the board member does not know when they
will start the new job or all of the new responsibilities. (1)

Response: The Commission and the Department agree with the commenter. The
Department proposes to delete “will play” at N.J.A.C. 6A:28-5.2(a), as applicable, from
the paragraph and to also add “anticipated” before “date(s).”

(a) Requests for advisory opinions [must] shall clearly set forth in detail the
[specific] anticipated future conduct or activity the school official seeks to
undertake and the exact role [he or she] the school official [[will play]]

anticipates having in that activity or conduct, as well as the anticipated
date(s) the prospective activity is to occur or begin.

Note: The rule text provided above reflects the progression of the rule proposal. The
summary and the rule text included in the Administrative Code portion of this document
reflect the rule as it is being put forth at Proposal Level.

Comment: The commenter suggested that proposed N.J.A.C. 6A:28-5.2(a)1, which will
require requests for an advisory opinion to include a statement that the school official has
reviewed the public advisory opinions available on the Commission’s website, and the
concern raised in the request has not already been addressed by the Commission in an
existing advisory opinion, be deleted. The commenter stated that the proposed regulation
has the potential to have a chilling effect on school officials’ willingness to seek advisory
opinions. The commenter also stated that the existence of an advisory opinion that
addresses an issue should not necessarily preclude the Commission’s issuance of another
opinion. The commenter stated, as an example, that the issue raised in advisory opinion
A24-17 was addressed in previous requests, but the Commission issued the new advisory
because there clearly was confusion surrounding the issue and A24-17 is now one of the
Commission’s “clearest and most comprehensive” advisory opinion that serves as a
touchstone for school officials.

The commenter suggested, if N.J.A.C. 6A:28-5.2(a)l remains, that the following
language be added: “The request shall include a statement that the school official has
reviewed the public advisory opinions available on the Commission’s website and the
concern(s) raised in the request has not already been addressed by the Commission in an
existing public advisory opinion.” The commenter stated that the additional language
would clarify that the responsibility extends only to the public advisory opinions available

11
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24,

on the website.

The commenter further recommended adding the webpage containing Commission
advisory opinions be revised so it is easier to search by topic and text of the opinions. The
commenter also suggested adding link/website address to the Commission’s public
advisory opinions. The commenter has offered its assistance in revising the
Commission’s advisory opinion webpage so it is more easily searchable not only by topic
but also by the text of the opinions. (1)

Response: The Department declines to propose the recommended changes because the
proposed regulation’s language sufficiently states the intended requirement. Proposed
N.J.A.C. 6A:28-5.2(a)1 will ensure that school officials are reading existing advisory
opinions and aware of the information that is publicly available on the Commission’s
website. The Commission endeavors to make advisory opinions public when, in their
review, the opinion would be of value to all school officials. If a school official includes
the newly required statement, but there an existing public advisory opinion is responsive,
there is no harm or penalty to the school official.

Regarding the Commission’s website, the Commission and Department will work to
develop a more user-friendly website as business demands allow. The Commission and
Department will also consult with NJSBA on this process in the future, as appropriate.

Comment: The commenter expressed concern that proposed N.J.A.C. 6A:28-5.2(a)2 will
permit the Commission to copy the attorney who represents the district board of
education on advisory opinion requests. The commenter stated that this could have a
chilling effect and may discourage school officials from seeking an advisory opinion
because there is a presumption of confidentiality between the requestor of an advisory
opinion and the Commission. The commenter stated that attorney-client confidentiality
does not exist between individual board members and the board attorney and a board
member might not seek an advisory opinion if there is a possibility that the requesting
board member may be identified to the other board members. The commenter strongly
urged the Commission and Department to consider the negative consequences of copying
the board attorney on advisory opinions. (1)

Response: Proposed N.J.A.C. 6A:28-5.2(a) states that the Commission may copy the
district board of education attorney but does not require it. The Commission and
Department note that most advisory opinion requests are submitted by the attorney for the
district board of education or the school official voluntarily copies the attorney for the
district board of education on their request. However, if the requestor asks for the
submission to remain confidential, the Commission honors the request and does not copy
or otherwise notify the attorney for the district board of education about the request.

Comment: The commenter expressed concern with proposed N.J.A.C. 6A:28-5.2(c)3,
which, as proposed for amendment, allows the Commission to decline to accept an
advisory opinion request where public advisories sufficiently address the questions raised
in the advisory opinion request, where the request does not meet the requirements of the
subchapter, or where the Commission has determined there is insufficient time to consider
and respond to the request before the proposed activity occurs. The commenter stated that
the question may need to be clarified or revisited for the benefit of all school officials. (1)
Response: If the Commission receives a request for an advisory opinion where the
information was sufficiently addressed in a previously issued public advisory opinion(s),

12
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26.

the Commission will recommend the requestor review that public advisory opinion(s) and
provide the link as to where the public advisory opinion(s) may be accessed. The
Commission also will advise the requestor that if, after reviewing the recommended public
advisory opinion(s), the requestor’s circumstances include additional information that is
still distinguishable from the guidance provided in the public advisory opinion, the
requestor may submit that information to the Commission for further review and
consideration.

Comment: The commenter expressed opposition to proposed N.J.A.C. 6A:28-9.11(d)2,
which will require a school district, charter school, or renaissance school project to post
on its website for 30 days the Commission’s resolution indicating the Commission has
found that a school official has violated the School Ethics Act (Act) and has imposed a
penalty of censure, suspension, or removal. The commenter expressed concerned with the
proposed regulation because of due process. The commenter stated that a board member
or trustee may appeal the Commission’s or the Commissioner of Education’s
(Commissioner) ruling, and the posting of the Commission resolution may give the
impression to the public that the ruling is final and, therefore, the public would not have
the knowledge of any subsequent appeal(s). (1)

Response: If, following a recommendation from the Commission, the Commissioner
imposes a penalty of censure, suspension, or removal for a school official’s violation(s)
of the Act, recodified N.J.A.C. 6A:28-9.11(d) requires the Commission to adopt a
resolution at its next meeting following the imposition of the sanction by the
Commissioner. The existing regulation also requires the Commission to send the
resolution to the district board of education, or charter school or renaissance school
project board of trustees, to be read at a public meeting. However, the Commission does
not adopt a resolution if it receives information that the named school official is
appealing or otherwise challenging the finding of a violation and/or the penalty. If the
Commission adopts a resolution and then later learns that the named school official is
appealing or otherwise challenging the finding of a violation and/or the penalty, the
Commission will advise the district board of education, or charter school or renaissance
school project board of trustees, that the resolution does not need to be read until the
school official has completed the appeals process.

Comment: The commenter stated that the statutory language at N.J.S.A. 18A:12-31 should
be revised so that all ethics advisory opinions are made public, unless the school official
whose proposed conduct is the subject of the advisory opinion requests otherwise. (1)
Response: Any change to the Act must be initiated by the New Jersey Legislature as, the
Commission does not have the authority to modify or amend the requirement.
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Summary

The Department of Education (Department) proposes to readopt N.J.A.C. 6A:28, School
Ethics Commission, with amendments and new rules. The rules effectuate the School Ethics Act
(Act), N.J.S.A. 18A:12-21 et seq., which seeks to ensure and preserve public confidence in the
integrity of elected and appointed school officials.

The Act prescribes the ethical standards by which school officials are to be guided in the
conduct of their offices and positions. Under the Act, a school official includes district board of
education members (board members), members of a charter school or renaissance school project
board of trustees (trustees), and school administrators. The Act also created the School Ethics
Commission (Commission), which is charged with enforcing the Act through a procedure for
reviewing complaints and ultimately rendering recommendations to the Commissioner of
Education (Commissioner) as to the imposition of sanctions when violations are substantiated.

The proposed readoption with amendments and new rules seeks to ensure and preserve
confidence in the integrity of elected and appointed members of a district board of education,
members of a board of trustees of a charter school or renaissance school project, and school
administrators.

The proposed amendments and new rules will align this chapter with current practices.
The Department also proposes to specify that the provisions of this chapter apply to renaissance
school projects and renaissance school project boards of trustees.

The proposed amendments and new rules also are a result of grievances that individuals
have brought forth and inquiries that district board of education members, members of a board of
trustees of a charter school or renaissance school project, or school administrators have presented
to the Commission for advisement regarding matters related to board governance.



The Department is proposing throughout the chapter to eliminate gendered pronouns (that
is, “his or her” and “he or she”) because individuals may not identify with a singular gender.

The following summarizes the chapter and the proposed amendments and new rules. If
not discussed in the below summary, amendments are proposed to improve style, clarity, and
grammar, and to specify that the provisions of this chapter apply to renaissance school projects.

Subchapter 1. General Provisions

This subchapter includes the scope, purpose, definitions, functions, authority, and
jurisdiction of the Commission pursuant to the Act.

N.J.A.C. 6A:28-1.1 Scope and purpose

This section sets forth the purpose of the Commission’s rules, which is to effectuate the
legislative intent of the Act, namely to “ensure and preserve public confidence” in the integrity
of elected and appointed board members, trustees, and school administrators.

The Department proposes to amend N.J.A.C. 6A:28-1.1(a), which states the rules set
forth in this subchapter have been adopted for the purpose of effectuating the Act’s legislative
intent, which seeks to ensure and preserve public confidence in the integrity of elected and
appointed school board members. The Department proposes to replace “subchapter” with
“chapter” because the rules throughout the chapter effectuate the Act. The Department also
proposes to replace “school board members” with “members of a district board of education,
members of a board of trustees of a charter school or renaissance school project.” The proposed
amendment will clarify that the chapter applies to members of a board of trustees of a charter
school or renaissance school project.

The Department proposes to amend N.J.A.C. 6A:28-1.1(b), which states, in part, that
N.J.S.A. 18A:12-24 and 24.1 prescribe ethical standards by which school officials are to be
guided in the conduct of their offices and positions. The proposed amendment will replace
“school officials” with “members of a district board of education, members of a board of trustees
of a charter school or renaissance school project, and school administrators.” The proposed
amendment will clarify which school officials are subject to the standards set forth in the Act
since “school official” is not defined until N.J.A.C. 6A:28-1.2.

N.J.A.C. 6A:28-1.2 Definitions
This section defines the words and terms used in the chapter.

The Department proposes to add the following 11 terms and definitions to define the
meaning of the terms used throughout the chapter:

J “Board secretary” to be defined as the school district employee responsible for
fulfilling a district board of education’s statutory and regulatory obligations to the
Commission.



“Disclosure statements” to be defined as the Financial and the Personal/Relative
Disclosure Statements that board members, members of a board of trustees, and
administrators are required to file annually pursuant to N.J.S.A. 18A:12-25 and 26.

“District board of education” to be defined as “the board of education of a local or
regional school district, county special services school district, or county
vocational school district; the board of directors of an educational services
commission or jointure commission; and the board of education of a school
district under State intervention.” The proposed definition is intended to more
clearly identify and define the governing body of a school district. The proposed
definition does not include “educational resource and demonstration centers” and
“educational information and resource centers” because the support centers are
not governed by a board of education. However, both are included in the proposed
definition of “school district” as discussed below.

“List of school officials” to be defined as the electronic list prepared by each board
secretary or charter school or renaissance school project designee and provided to
the Commission on the dates prescribed in this chapter. This list is a public record
and is subject to the Open Public Records Act, N.J.S.A. 47:1A-1 et seq.

“Penalty” to be defined as the form of discipline the Commission recommends to
the Commissioner. Penalties include reprimand, censure, suspension, or removal
of a board member, a member of a board of trustees, or an administrator.

“Recuse” to be defined as to formally disqualify and remove oneself from
participating in a matter, including, without limitation, discussions and/or votes,
because of a conflict of interest.

“Remedy” to be defined as the actions that the Commission may take for
violations of the Act or this chapter and include, without limitation, the issuance
of an Order to Show Cause, referral to another Department office for appropriate
action, the issuance of a complaint, the filing of a cause of action, or the
recommendation of an appropriate penalty to the Commissioner.

“Renaissance school project” to be defined as a school or group of schools that is
established pursuant to N.J.S.A. 18A:36C-1 et seq., operated under a
Commissioner-approved contract with a school district, independent of the district
board of education, and managed by a board of trustees. Pursuant to N.J.A.C.
6A:31-7.2, the members of a renaissance school project board of trustees, as well
as administrators of a renaissance school project, under are considered school
officials who are required to abide by the Act and its implementing regulations.

“School district” to be defined as any local or regional school district, charter
school, or renaissance school project established pursuant to N.J.S.A. 18A:8, 13,
36A, and 36C and includes, but is not limited to, jointure commissions, county
vocational school districts, county special services districts, educational service



commissions, educational research and demonstration centers, environmental
education centers, and educational information and resource centers.

J “Suspension” to be defined as a form of penalty imposed for a violation(s) of the Act
that results in a school official being barred from engaging in any activity and/or
matter related to the school official’s position for a designated period of time.

J “Trustee” to be defined as any person holding membership, upon being sworn in, on
any board of trustees of a school district, charter school, or renaissance school
project. For the purposes of this chapter, “trustee” includes members of any other
board established to be the public agent authorized by the State Board of Education
to supervise and control a school district through its administrative personnel.

The Department proposes to amend the beginning of the definition of “administrator,”
which states “any officer, other than a board member, or employee of a local school district or
charter school who ... .” The proposed amendments will delete “other than a board member” and
“local” and add “or renaissance school project, but not a member of a district board of education
or a member of a board of trustees of a charter school or renaissance school project” before “who
....” The proposed amendments will clarify that district board of education members and
members of a charter school or renaissance school project board of trustees do not fall within the
definition of “administrator.”

The Department proposes to amend the definition of “benefit,” which means advantage,
profit, privilege, or gain, to clarify that a benefit can be either “direct or indirect” and can also be
“financial, personal, or otherwise.” The proposed amendments will align with the term with
N.J.S.A. 18A:12-24.

The Department proposes to amend the definition of “board member,” which means any
person holding membership, whether by election or appointment, on any board of education
other than the State Board of Education (State Board). The proposed amendment will add “upon
being sworn in” after “appointment” to clarify that an individual does not become a board
member until the board member is sworn in. The Department also proposes to add “district”
before “board of education” and to delete the reference to the State Board since the Act applies
to district board of education members but not to State Board members.

The Department proposes to amend the definition of “board of trustees,” which means the
public agent authorized by the State Board to supervise and control a charter school, to add “or
renaissance school project” after “charter school” and to delete the reference to the State Board.

The Department proposes to amend the definition of “censure,” which, in part, means a
formal expression of disapproval by the Commissioner, to add “for a violation(s) of the Act.”
The Department proposes to amend the portion of the definition that states the censure is
publicized by adoption of a formal resolution by the Commission and the school official’s
district board of education or the board of trustees of his charter school at a public meeting. The
proposed amendments will state the censure is provided to the district board of education or the
board of trustees to read and adopt at its next regularly scheduled public meeting. The proposed



amendments will clarify that the Commissioner’s censure must be read and adopted at the
board’s next regularly scheduled public meeting.

The Department proposes to amend the definition of “charter school” to add that the Act
applies to administrators and members of a board of trustees of a charter school established
under N.J.S.A. 18A:12-23.1.

The Department proposes to amend the term “charter school designee” to “charter school
or renaissance school project designee.” The Department also proposes to amend the definition,
which means the person at the charter school whom the lead person designates as being
responsible for assuring that school officials in the school file timely disclosure statements. The
proposed amendments will state the designee is the charter school or renaissance school project
employee who is responsible for fulfilling the statutory and regulatory obligations of the board of
trustees to the Commission.

The Department proposes to amend the definition of “day,” which means a business day
when the period specified is less than seven days, and a calendar day when the period specified is
seven days or more and describes how periods of time that are stipulated in the chapter are
calculated. The Department proposes to amend the provision considering the last day of a period
of time as the next business day when the last day falls on a Saturday, Sunday, or holiday. The
proposed amendment will add “State” before “holiday” to clarify the type of holiday.

The Department proposes to amend the definition of “dependent child,” which means any
child claimed as a dependent on the school official’s Federal and State tax returns. The proposed
amendment will replace “school official’s” with “board member’s, member of a board of
trustees’, or administrator’s.” This amendment is proposed because the term “school official” has
not yet been defined in the chapter. This amendment is proposed throughout the section, where
appropriate.

The Department proposes to amend the definition of “Financial Disclosure Statement,”
which means the statement of personal finances which school officials are required to file
annually pursuant to N.J.S.A. 18A:12-26. The proposed amendment will add “and that are based
upon the previous year’s finances” at the end for clarity.

The Department proposes to amend the definition of “frivolous complaint,” which means
a complaint determined by the Commission to be either commenced, used, or continued in bad
faith, solely for the purpose of harassment, delay, or malicious injury, or one the complainant
knew, or should have known, was without any reasonable basis in law or equity and could not be
supported by a good faith argument for an extension, modification, or reversal of existing law.
The proposed amendment will add a provision that a complaint can be deemed frivolous if it is
“one that constitutes an abuse of process.” The proposed amendment will allow the Commission
to find a complaint frivolous when a filing is not justified by the underlying allegations.

The Department proposes to change the term “Local School District” to “school district,”
and to relocate the definition based on alphabetical order. The proposed term will provide clarity
since the definition includes regional and county school districts, as well as other types of public
education entities.



The Department proposes to replace the definition of “member of the immediate family,”
which means the immediate family member as defined in the Act. The proposed amendments
will replace the definition with “the spouse, civil union partner, or domestic partner of a school
official, or a dependent child residing in the same household as the school official.” The
proposed definition is consistent with N.J.S.A. 18A:12-23.

The Department proposes to amend the definition of “newly elected or appointed board
member,” which means any board member who has never served as a member of either an
elected or appointed school board or who has not served for 10 years or more and has not
previously completed a training program prepared and offered by the New Jersey School Boards
Association (NJSBA). The proposed amendment will specify the service was on a district board
of education in New Jersey. The Department also proposes to delete “has not served for 10 years
or more” because the more important qualifier is whether the individual previously completed a
training program prepared and offered by NJSBA; therefore, an individual who has never
previously received training from NJSBA will be considered “newly elected or appointed”
regardless of the years between the board member’s service.

The Department proposes to amend the definition of “person,” which means a human
being, and does not include boards of education, labor organizations, or school districts. The
proposed amendment will add “boards of trustees” since they also are not covered by the term.

The Department proposes to replace the definition of “relative,” which means a relative as
defined in the Act. The proposed new definition states “an individual's spouse, civil union partner
pursuant to N.J.S.A. 37:1-33, domestic partner as defined at N.J.S.A. 26:8A-3, or the parent, child,
sibling, aunt, uncle, niece, nephew, grandparent, grandchild, son-in-law, daughter-in-law,
stepparent, stepchild, stepbrother, stepsister, half-brother, or half-sister of the individual or the
individual's spouse, civil union partner, or domestic partner, whether the relative is related to the
individual or the individual’s spouse, civil union partner, or domestic partner by blood, marriage,
or adoption.” The proposed amendment will align the definition with N.J.A.C. 6A:23A-1.1.

The Department proposes to replace the definition of “removal,” which means removal
from office for the length of a board member or charter school trustee’s term of office or
termination of employment. The proposed definition will specify that removal is “a form of
penalty imposed for a violation(s) of the Act that results, following adoption by the
Commissioner, in the immediate termination of a board member’s or a member of a board of
trustees” membership. For administrators, removal means a form of penalty that results,
following adoption by the Commissioner, in termination of employment.”

The Department proposes to replace the definition of “reprimand,” which means a rebuke
by the Commissioner of a school official for having been found to have breached the standards
of conduct prescribed by N.J.S.A. 18A:12-21 et seq. The proposed new definition states that
reprimand is “a form of penalty that declares the conduct of a board member, a member of a
board of trustees, or an administrator violated the standards of conduct prescribed by the Act but
does not result in the publication or the adoption of a formal resolution by the Commission.”

The Department proposes to amend the definition of “spouse,” which means the person to
whom the school official is legally married under New Jersey law, and also includes a partner in



a civil union couple as established at N.J.S.A. 37:1-33. The proposed amendments will delete
“couple” and add “or a domestic partner as established at N.J.S.A. 26:8A-1 et seq.”

N.J.A.C. 6A:28-1.3 Functions and authority of the School Ethics Commission

This section sets forth the Commission’s duties and powers, which include the following:
prescribing a Financial Disclosure Statement and a Personal/Relative Disclosure Statement
(disclosure statements); appointing professional and clerical staff and incurring expenses as
necessary to carry out the Act’s provisions; issuing advisory opinions; processing complaints
raised; conducting hearings, as necessary; administering the receipt and retention of disclosure
statements; issuing Orders to Show Cause; compelling the attendance of witnesses and the
production of documents as deemed necessary and relevant to carrying out the Commission’s
duties under the Act; and recommending to the Commissioner the reprimand, censure,
suspension, or removal of school officials found to have violated the Act.

The Department proposes new N.J.A.C. 6A:28-1.3(a)7 to include the Commission’s
existing authority to issue and enforce an Order to Show Cause when a school official fails to file
required disclosure statements (as authorized by N.J.A.C. 6A:28-3.4), and fails to complete
required ethics training (as authorized by N.J.A.C. 6A:28-1.6 and 4.2).

The Department proposes to recodify existing N.J.A.C. 6A:28-1.3(a)7 as new N.J.A.C.
6A:28-1.3(a)8.

The Department proposes new N.J.A.C. 6A:28-1.3(a)9 to include the Commission’s
authority to adopt a resolution to designate an individual who has the authority to act on the
Commission’s behalf (permitted by N.J.S.A. 18A:12-28). The authority provided to the
individual includes: issuing Orders to Show Cause for failure to file disclosure statements or to
fulfill training requirements, as well as for a violation(s) of the Act that requires immediate
review and adjudication; denying a request for an advisory opinion; consolidating complaints,
designating lead complaints, and/or sharing information about a complaint; directing that a
complaint be amended or denying permission to amend a complaint where an answer has already
been filed; issuing a subpoena on behalf of the Commission to compel the attendance of a person
to testify or to produce documents; granting or denying requests for extensions to file
submissions; administratively dismissing a complaint; adjourning a hearing; performing other
managerial or administrative functions not specified in the resolution; and providing the
Commission with a summary of the actions taken on a monthly basis. The proposed new
subsection will clearly define the authority of the Commission’s staff for the public.

The Department proposes to recodify existing N.J.A.C. 6A:28-1.3(a)8 as new N.J.A.C.
6A:28-1.3(a)10.

N.J.A.C. 6A:28-1.4 Jurisdiction of the School Ethics Commission

This section sets forth the Commission’s jurisdiction, which is limited to matters arising
under the Act. The rules prohibit the Commission from receiving, hearing, or considering any
pleading, motion paper, or document of any kind relating to any matter that does not arise under
the Act. The section also prohibits a Commission member from participating in any proceeding
on a complaint against a school official in a school district in which the Commission member



serves or is employed, or in which the Commission member or a member of the Commission
member’s immediate family has a personal or financial involvement.

The Department proposes to amend N.J.A.C. 6A:28-1.4(b), which prohibits a
Commission member from participating in any proceedings on a complaint against a school
official in a school district in which the Commission member serves, may be employed, or where
the Commission member or a member of immediate family has a personal or financial
involvement. The proposed amendments will add “a charter school, or a renaissance school
project” after “school district” to ensure consistency and equity in the matters in which a
Commission member may participate.

N.J.A.C. 6A:28-1.6 Order to Show Cause

This section sets forth the circumstances in which the Commission may issue an Order to
Show Cause in the course of implementing and enforcing the provisions of the Act, as well as the
procedures that apply when an Order to Show Cause is issued.

The Department proposes new N.J.A.C. 6A:28-1.6(a)3 to state that an Order to Show
Cause is appropriate when the Commission, on its own initiative, has determined that a
complaint is frivolous.

The Department proposes to amend N.J.A.C. 6A:28-1.6(c)1, which allows the
Commission to conduct an investigation and/or hearing when deemed necessary because the
material facts of a complaint are in dispute. The proposed amendment will add “and review on a
summary basis is not appropriate” at the end. In these situations, the Commission may conduct
an investigation and/or a hearing.

N.J.A.C. 6A:28-1.7 Proof of service

This section sets forth the methods by which a complainant and respondent can verify
proof of service on their adversary in the course of proceedings before the Commission.

The Department proposes new N.J.A.C. 6A:28-1.7(a)5 to require a copy of the email
address at which a party was served, along with a copy of the “delivered” and/or “read” receipt.
The proposed rule will modernize the Commission’s filing practice to allow for both hard copy and
electronic filing. In addition, it will simplify the process and procedures for service of process so
that litigants can be served with legal papers by either certified mail or by electronic mail.

The Department proposes new N.J.A.C. 6A:28-1.7(b) to state that once the Commission
determines that the contents of a complaint comply with the format set forth at N.J.A.C. 6A:28-
6.3, the Commission will then serve the complaint on the respondent(s). The Department
proposes new N.J.A.C. 6A:28-1.7(c) to require, after the Commission’s service of the complaint,
all filings to be served by the filing party on their adversary in the same manner as the
Commission was served. New N.J.A.C. 6A:28-1.7(c) also will require the parties to provide
proof of service on the adversary to the Commission. In current practice, some complainants
serve a copy of the complaint on the respondent when, in fact, the complaint is deficient. This
causes confusion and can lead a respondent to respond to a filing that has not yet been perfected.



Codifying that the Commission will serve a copy of an accurate complaint on the respondent(s)
will help to correct the practice.

N.J.A.C. 6A:28-1.8 Relaxation of rules

This section explains that the chapter’s rules are general rules of practice to govern,
expedite, and effectuate the Commission’s implementation and enforcement of the Act. This
section also provides the Commission with the authority to relax or dispense with any of the
chapter’s rules in any case where strict adherence to the rules would be deemed inappropriate or
unnecessary or may result in injustice.

The Department proposes new N.J.A.C. 6A:28-1.8(b) to state the Commission’s authority
to provide, in extraordinary circumstances, relief to school officials who are unable to comply
with requirements of the chapter. The proposed rule also states that extraordinary circumstances
include, without limitation, when a school official is engaged in military service or is gravely ill.
The proposed rule further states that the issuance of extraordinary relief does not relieve the
school official from compliance once the period of relief expires. The proposal recognizes that
many school officials face extenuating circumstances, but there is no mechanism for them to
request a “stay” from compliance.

Subchapter 2. By-Laws of the School Ethics Commission

This subchapter enumerates the composition of the Commission, sets forth the duties of
the chairperson, delineates the meeting requirements of the Commission, and discusses the
authority of the Commission to act as a committee of the whole.

N.J.A.C. 6A:28-2.3 Meetings

This section explains that the Commission is required to hold regular monthly meetings in
accordance with the Open Public Meetings Act, N.J.S.A. 10:4-6 et seq. The section further requires
Commission meetings to be governed by Robert’s Rules of Order, and contains requirements for
conducting special meetings and establishing a quorum. It also explains the process for instances in
which the Commission has determined to remove a member of the Commission.

The Department proposes to amend N.J.A.C. 6A:28-2.3(a), which requires Commission
meetings to be governed by Robert’s Rules of Order Newly Revised (10th Edition). The
Department proposes to amend the rule to replace “10th” with “the latest” to update the edition.

The Department proposes to amend N.J.A.C. 6A:28-2.3(b), which requires that regular
monthly meetings be held at the time and the place and on the dates established by the
Commission. The rule also requires public notice to be made in accordance with the Open Public
Meetings Act (OPMA). The proposed amendment will add “Senator Byron M. Baer” before the
reference to the OPMA to reflect the law’s official title.

The Department proposes to amend N.J.A.C. 6A:28-2.3(d), which requires a quorum to
consist of a majority of the number of voting members of the Commission. The proposed
amendments will require a quorum to consist of a majority of the Commission’s authorized



membership reduced by any vacancy(ies). The proposed amendments will align the rule with
Robert’s Rules of Order.

The Department proposes new N.J.A.C. 6A:28-2.3(f) to permit Commission members, at
the chairperson’s discretion, to attend regular monthly or special meetings by telephone, or by a
live video or audio platform that can also be accessed by the public. The proposed rule will
modernize the means by which Commission members, as authorized by the chairperson may
attend and participate in meetings. To the extent that the chairperson permits Commission
members to attend by telephone, or by a live video or audio platform, the public will also be
permitted to attend meetings by the same means.

N.J.A.C. 6A:28-2.4 Committees

This section sets forth that the Commission shall act as a committee of the whole. This
section also requires the chairperson to select a nominating committee for the purpose of
selecting a nominee for chairperson. The section allows the chairperson to appoint Commission
members to special committees.

The Department proposes to amend N.J.A.C. 6A:28-2.4(b), which requires the
Chairperson to select, at the Commission’s May meeting, a nominating committee of three
persons whose function shall be to select a nominee for Chairperson to present to the
Commission. The proposed amendments will require the chairperson to select the nominating
committee at the Commission’s May meeting and the committee to present the nominee to the
Commission at its June meeting for approval. The proposed amendments will clarify that the
nominating committee will be selected at the May meeting, and the committee’s nominee will be
considered at the June meeting.

The Department proposes to amend N.J.A.C. 6A:28-2.4(c), which allows the chairperson
to appoint Commission members to special committees to consider and make recommendations
to the Commission on any matter. The proposed amendment will add that the chairperson will
designate a special committee chairperson for each special committee to align the rule with
current practice.

The Department proposes new N.J.A.C. 6A:28-2.4(d) to enable the special committee
chairperson to schedule meetings on the dates and at the times that the chairperson determines
necessary to carry out the work of the special committee.

Subchapter 3. Filing of Disclosure Statements

This subchapter sets forth the procedures for school officials to file disclosure statements
pursuant to N.J.S.A. 18A:12-25 and 26, the duties of district boards of education with regard to
disclosure statements, the procedures that the Commission follows if a school official fails to file
disclosure statements or files incomplete disclosure statements.

N.J.A.C. 6A:28-3.1 Procedures for filing of Disclosure Statements

This section sets forth the procedures for the filing of disclosure statements by school officials.
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The Department proposes to amend N.J.A.C. 6A:28-3.1(a), which requires all school
officials to file, on or before April 30 of each year and on forms provided by the Commission
through the executive county superintendent (ECS), disclosure statements with their local school
board secretaries. It similarly requires charter school designees to file the original disclosure
statements with the ECS’ office. The proposed amendments will replace “all school officials”
with “all returning school officials who filed disclosure statements in the same school district,
charter school, or renaissance school project, in the previous year.” The Department also
proposes to require school officials to electronically file disclosure statements that are complete
and accurate. The Department further proposes new N.J.A.C. 6A:28-3.1(a)l to require school
officials to complete disclosure statements based upon financial information from the preceding
calendar year. The Department proposes new N.J.A.C. 6A:28-3.1(a)2 to state that the responses
on the disclosure statements shall initially be reviewed by the board secretaries, or the charter
school or renaissance school project designees, and then will be approved by the ECS or the
Commission’s staff. The proposed amendments will streamline the filing process and will align
with the newly implemented electronic filing system.

The Department proposes to amend the first sentence at N.J.A.C. 6A:28-3.1(b), which
states all disclosure statements filed shall be public records, to add that all filed disclosure
statements will be available on the Commission’s website. The proposed amendment will codify
current practice. As disclosure statements are public records, the Department maintains the
posting of the statements on the Commission’s website serves as a valuable resource to the
public. The Department also proposes to delete the second sentence at N.J.A.C. 6A:28-3.1(b),
which requires requests for copies of disclosure statements to be directed to the district board
secretary or executive county superintendent and to be subject to copying fees pursuant to
N.J.S.A. 47:1A-1 et seq. The proposed deletion reflects that copies will no longer be necessary
due to the availability of the disclosure statements on the Commission’s website.

The Department proposes to recodify existing N.J.A.C. 6A:28-3.1(d), which requires
board members in Type I school districts who are initially appointed to take office on May 16 or
June 1, or who are appointed to fill vacancies, to file the required disclosure statements within 30
days of taking office, as new N.J.A.C. 6A:28-3.1(c). The Department also proposes to amend
new N.J.A.C. 6A:28-3.1(c) to add “new” before “board members” to clarify that the deadline
applies to only new board members. The Department further proposes not to include the
reference to “May 16 or June 1” because the deadline cannot be applied to all new school
officials. The proposed replacement of “within 30 days of being sworn in” is precise and
consistent. The Department also proposes to require board secretaries in Type I school districts
to add to a school official to the list of school officials once the board member is sworn in. The
proposed amendments will clarify the process and procedure for new board members in Type I
school districts, which have district boards of education members who are appointed by the
municipality’s mayor, to file disclosure statements.

The Department proposes to recodify existing N.J.A.C. 6A:28-3.1(c), which requires board
members in Type II school districts elected to their positions in the annual April school election or
appointed to fill vacancies to file disclosure statements within 30 days of taking office, as new
N.J.A.C. 6A:28-3.1(d). The Department proposes to amend new N.J.A.C. 6A:28-3.1(d) to add
“new” before “board members” for the same reason as stated above. The Department also proposes
to replace “the annual April school election” with “a school election” because Type II school
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districts, which have district boards of education members who are elected by voters, can hold
school elections in April or November. The Department also proposes to replace “taking office”
with “being sworn in.” The proposed amendments will clarify that new board members in Type II
school districts are required to electronically file disclosure statements within 30 days of being
sworn in. The Department also proposes to require board secretaries in Type II school districts to
add school officials to the list of school officials once they are sworn in.

The Department proposes to amend N.J.A.C. 6A:28-3.1(¢e), which requires members of
the board of trustees of a charter school to initially file disclosure statements within 30 days after
the granting of the charter and requires newly appointed trustees to file within 30 days of their
appointment. The proposed amendments will replace “30 days from appointment” with “within
30 days of being sworn in.” The proposed amendments will also include a requirement for
trustees of a renaissance school project to electronically file their disclosure statements within 30
days after the renaissance school project’s establishment. The Department also proposes to
require the charter school or renaissance school project designee to add the names of new
trustees to the list of school officials once they are sworn in.

The Department proposes to amend N.J.A.C. 6A:28-3.1(f), which requires administrators
appointed to fill vacancies after the April 30 filing date to file disclosure statements within 30
days of their appointment. The proposed amendments will add “new” before “administrators”
and replace “their appointment” with “the first day of their employment.” The proposed
amendments will differentiate between a newly hired administrator and an administrator who is
already employed within the school district and has already filed disclosure statements for the
year and who may have been promoted or moved to fill a vacancy within the same school
district. The Department further proposes to require board secretaries and charter school or
renaissance school project designees to add the names of new administrators to the list of school
officials once they have begun employment. Recognizing there can be a considerable delay
between an administrator’s appointment and actual start date, the Department proposes the
amendment to clarify that the timeframe to file does not begin following the administrator’s
appointment and to allow for a more consistent practice.

The Department proposes new N.J.A.C. 6A:28-3.1(g) to require new officers and
employees of the NJSBA who must complete disclosure statements to file the statements within
30 days of the first date of employment. The proposed regulation also requires the NJSBA to
designate a current employee to ensure and fulfill the organization’s statutory and regulatory
obligations to the Commission. The proposed regulation will provide consistency between the
obligations of school officials and of NJSBA officers and employees who must file disclosure
statements.

The Department proposes new N.J.A.C. 6A:28-3.1(h) to specify it is the affirmative
responsibility of each school official to confirm with the board secretary, or the charter school or
renaissance school project designee, that the school official’s name has been added to the list of
school officials within the time period required by the section, and that the school official’s name
continues to appear on the list for as long the individual remains a school official.
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N.J.A.C. 6A:28-3.2 Duties of district boards of education and charter schools

This section sets forth the responsibilities of district boards of education and charter
school and renaissance school project boards of trustees to ensure all school officials file
disclosure statements. The rules require each board secretary or charter school or renaissance
school project designee to create and file, by February 1 annually, a list of school officials who
are responsible for filing disclosure statements. The section also requires the same submission
throughout the year for newly appointed or elected board members or trustees, or newly
appointed administrators or supervisors. The rules further require each board secretary, or charter
school or renaissance school project designee, to receive disclosure statements, maintain copies,
and ensure the disclosure statements are completed and filed in accordance with the Act.

The Department proposes in this section the following amendments and deletions to
generally streamline the duties of board secretaries, and charter school and renaissance school
project designees with respect to maintaining the list of school officials and ensuring that all
board members and trustees comply with their statutory obligation to file disclosure statements.

The Department proposes to amend N.J.A.C. 6A:28-3.2(a), which requires each board
secretary or charter school designee to annually file, on or before February 1, with the ECS a
written list of names of school officials, by office and position, whose responsibilities would
require disclosure statements to be filed. The regulation also requires the list to include offices
and positions that are vacant, or are to become vacant by virtue of expiration of terms or
personnel leaving the school district. The Department proposes instead to require the board
secretary, and charter school or renaissance school project designee, to create a list of school
officials on or before February 1 each year. The proposed amendments also will require the list
of school officials to contain the name, telephone number, and email address of each returning
school official, by office and position, who is required to file disclosure statements.

The Department proposes to delete existing N.J.A.C. 6A:28-3.2(b) through (e), which
require written lists of the names of new board members of Type II and I school districts, new
charter school trustees, and newly appointed administrators and supervisors, respectively, to be
filed with the ECS. Instead, the Department proposes new N.J.A.C. 6A:28-3.2(b) and (c) to
capture the requirements for filing the list of school officials and other related responsibilities.

The Department proposes new N.J.A.C. 6A:28-3.2(b) to set forth the required duties of
the board secretary, or the charter school or renaissance school project designee, if a new school
official is elected or appointed before April 1. Proposed N.J.A.C. 6A:28-3.2(b)1, 2, and 3 will
require the board secretary, or the charter school or renaissance school project designee, to add
the new school official to the February list of school officials, to ensure that the school official
receives instructions on how to complete the school official’s disclosure statements, and to
ensure that the school official files the disclosure statements within 30 days of being sworn in.
The proposed rules will provide greater detail as to the role of the board secretary and the charter
school or renaissance school project designee.

The Department proposes new N.J.A.C. 6A:28-3.2(c) to set forth the required duties of
the board secretary, or the charter school or renaissance school project designee, if a new school
official is elected or appointed on or after April 1. Proposed N.J.A.C. 6A:28-3.2(c)1, 2, and 3
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will require the board secretary, or the charter school or renaissance school project designee, to

add the new official to the June list of school officials, to ensure that the school official receives
instructions on how to complete the disclosure statements, and to ensure that the school official

files the disclosure statements within 30 days of being sworn in.

The Department proposes to recodify existing N.J.A.C. 6A:28-3.2(f), which requires the
board secretary or the charter school designee to date stamp the original disclosure statements,
provide a copy to the school official, maintain a copy at the district board of education or charter
school, and file the original with the ECS’ office, as new N.J.A.C. 6A:28-3.2(d). Instead, the
Department proposes to require the board secretary, or the charter school or renaissance school
project designee, to review disclosure statements, to ensure that all filings are complete and all
questions have been answered. The Department also proposes to state that the review by the
board secretary, or the charter school or renaissance school project designee, is to be completed
on or before April 30 for school officials who are on the February list of school officials, and on
or before November 15 for school officials who are on the June list of school officials. The
Department further proposes to codify the obligation of the board secretary, or the charter school
or renaissance school project designee, to submit the reviewed disclosure statements to the ECS
for final review and approval.

The Department proposes to delete existing N.J.A.C. 6A:28-3.2(g) because the
requirements with respect to disclosure statements will be contained at new N.J.A.C. 6A:28-
3.2(d) as proposed for amendment.

The Department proposes to recodify existing N.J.A.C. 6A:28-3.2(h) as new N.J.A.C.
6A:28-3.2(e). The regulation currently requires, within 10 calendar days of April 30 each year,
the board secretary or the charter school designee to provide the ECS with a written list of the
names, home addresses, and positions of all persons on the February 1 list of school officials and
all newly elected or appointed persons who failed to file disclosure statements. The Department
proposes to include renaissance school project designees and to simplify the rule to require the
submission to the ECS to be “a written list of school officials who failed to file disclosure
statements.” This notification will help the Commission with its enforcement obligations as set
forth in this chapter, specifically at, N.J.A.C. 6A:28-3.3.

The Department proposes new N.J.A.C. 6A:28-3.2(f) to require the board secretary, or
charter school or renaissance school project designee, to review the disclosure statements to
identify conflicts of interest. The proposed regulation also will require, to the extent a website is
maintained, the board secretary, or the charter school or renaissance school project designee, to
post a link on the school district’s, charter school’s, or renaissance school project’s website a link
to each school official’s most recently filed disclosure statement, as it appears on the
Commission’s website. The proposed regulation with further require the link to be posted on the
same webpage as the contact information for each school official or on a standalone webpage for
all school officials.

N.J.A.C. 6A:28-3.3 Procedures in the event of failure to file disclosure statements

This section establishes that the failure of a school official to timely file disclosure
statements constitutes a violation of the Act and may result in the reprimand, censure,
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suspension, or removal of the school official. This section also allows the Commission to issue
an Order to Show Cause if a school official fails to timely file the disclosure statements.

The Department proposes to amend N.J.A.C. 6A:28-3.3(a), which states failure to timely
file the requisite disclosure statements shall constitute a violation of the Act, and may result in
the reprimand, censure, suspension, or removal of a school official pursuant to the
recommendation of the Commission as acted upon by the Commissioner. The proposed
amendments will delete “pursuant to the recommendation of the Commission as acted upon by
the Commissioner” because this qualifier is already set forth in the definition of “penalty.”

The Department proposes new N.J.A.C. 6A:28-3.3(c) to require the Commission to
recommend that a school official who completes the disclosure statements after the Commission
issues an Order to Show Cause, but before the Commission issues a decision, receives a censure
unless good cause is shown or the school official previously has been the subject of an Order to
Show Cause.

The Department proposes new N.J.A.C. 6A:28-3.3(d) to require the Commission to
recommend that a school official who completes and files the disclosure statements after the
Commission issues a decision, but before the Commissioner issues a final decision, receive a
suspension for 30 days unless good cause is shown or the school official previously has been the
subject of an Order to Show Cause. The proposed regulation also states the Commission will
recommend this penalty only if the school official advises the Commission, in writing, that the
school official has successfully completed and filed the disclosure statements before the
Commissioner issues a final decision. The proposed regulation further states the Commission
will recommend a suspension for 60 days if the school official does provide the notification.

The Department proposes new N.J.A.C. 6A:28-3.3(e) to require the Commission to
recommend that a school official who fails to complete and file the disclosure statements after
the Commission issues its decision, and has not filed the disclosure statements as of the date the
Commissioner issues a final decision, is removed from the school official’s position.

By clearly delineating the penalties that a school official will face if the school official
fails to file disclosure statements, as set forth at new N.J.A.C. 6A:28-3.3(¢), (d), and (e), all
school officials are provided sufficient notice of the consequences for the failure to timely file
disclosure statements. The Department anticipates that clearly outlining the possible penalties
will secure timely compliance by all school officials.

The Department proposes new N.J.A.C. 6A:28-3.3(f) to require the Commission to adopt
a resolution affirming the penalty, if imposed by the Commissioner. The proposed regulation
also will require the district board of education or the board of trustees to read the Commission’s
resolution at the beginning of its next regularly scheduled public meeting, and to memorialize the
reading of the resolution in the meeting’s minutes. Proposed N.J.A.C. 6A:28-3.3(f)1 will require
a copy of the minutes, once approved, to be forwarded to the Commission. Under proposed
N.J.A.C. 6A:28-3.3(f)11, the Commission also has the authority to seek any penalty and/or
remedy against an appropriate school official if the minutes are not forwarded to the
Commission. Proposed N.J.A.C. 6A:28-3.3(f)2 will require the district board of education or the
board of trustees to post the resolution for a period of no less than 30 days where public notices
are posted. Proposed N.J.A.C. 6A:28-3.3(f)3 will require the resolution to also be published on
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the school district’s, charter school’s, or renaissance school project’s website, if available, for a
period of no less than 30 days. The proposed regulation will ensure that district boards of
education and boards of trustees comply with the section’s requirements and will require
transparency to the public regarding any penalties that are imposed on school officials for failing
to timely comply with their statutory obligations.

Proposed N.J.A.C. 6A:28-3.3(c) through (g) also will codify the respective authority
provided to the Commission under the Act.

N.J.A.C. 6A:28-3.4 Procedures in the event of incomplete filing

This section establishes the procedures that the ECS and a board secretary, or a charter
school or renaissance school project designee, must follow if a school official files incomplete
disclosure statements. The section also allows the Commission to issue an Order to Show Cause
if completed disclosure statements are not filed within the 20-day time period or a resubmitted
disclosure statement fails to provide the statutorily required information.

The Department proposes new N.J.A.C. 6A:28-3.4(a) to require a board secretary, or a
charter school or renaissance school project designee, to return disclosure statements that the
board secretary, or charter school or renaissance school project designee, determines are
incorrect or incomplete to the school official. The proposed regulation also will require the
school official, within 20 days from receipt of the returned filing, to correct and/or complete the
disclosure statements and to resubmit them to the board secretary, or the charter school or
renaissance school project designee. The proposed regulation further will require the board
secretary, or the charter school or renaissance school project designee, to then file the corrected
or completed disclosure statements with the ECS. The proposed regulation will ensure that
disclosure statements are properly completed and tracked before final submission, and will
codify existing practice.

The Department proposes to recodify existing N.J.A.C. 6A:28-3.4(a), which establishes
the procedures that the ECS and a board secretary, or a charter school designee, must follow if a
school official files incomplete disclosure statements, as new N.J.A.C. 6A:28-3.4(b). The
Department proposes to amend new N.J.A.C. 6A:28-3.4(b) to include renaissance school project
designees. The Department also proposes to add “incorrect and/or,” “correct and/or,” and
“corrected and/or” before “incomplete,” “complete,” and “completed,” respectively, to clarify
that school officials must resubmit disclosure statements if any element is found to be incorrect
and not only if the disclosure statements are incomplete.

The Department proposes to recodify existing N.J.A.C. 6A:28-3.4(b), which allows the
Commission to issue an Order to Show Cause at the expiration of the time period or upon further
receipt of disclosure statements that fail to provide such information as required by statute, as
new N.J.A.C. 6A:28-3.4(c). The Department proposes to replace “[a]t the expiration of such time
period or upon further receipt of disclosure statements which fail to provide such information as
required by the Act” with “[i]f a school official fails to resubmit corrected and/or completed
disclosure statement after 20 days.” The proposed amendment will clarify that the Commission
can issue an Order to Show Cause if corrected and/or completed disclosure statements are not
resubmitted in the 20-day time period.

16



The Department proposes new N.J.A.C. 6A:28-3.4(d) to allow the Commission to regard
a school official’s incomplete filing as a failure to file if a response is not received within the 20-
day period, or if the school official fails to properly file. The proposed rule also will require the
Commission to proceed in accordance with N.J.A.C. 6A:28-3.3 in such cases.

Subchapter 4. Board Member Training

This subchapter sets forth the training requirements for board members and trustees, as well as
the procedures that the Commission follows if board members or trustees fail to complete training.

The Department proposes to amend the subchapter title to add “and Charter School or
Renaissance School Project Trustee” before “Training” to clarify the subchapter applies to
members of charter school or renaissance school project boards of trustees.

N.J.A.C. 6A:28-4.1 Training requirement

This section sets forth the timeline that new and returning board members and trustees
must follow to complete training.

The Department proposes to amend N.J.A.C. 6A:28-4.1(a), which requires a new board
member or trustee to complete, during the first year of service on any board, a training program
prepared and offered by the NJSBA. The proposed amendments will require the new board
member or trustee to complete the training within the first 90 days of the board member’s or
trustee’s first term. The regulation will continue to require the training to be about the ethical
obligations as set forth in the Act. The proposed amendments will ensure that all board members
and trustees understand, at the inception of their first terms, the ethical standards that must guide
their behavior.

The Department proposes to amend N.J.A.C. 6A:28-4.1(b), which requires each board
member and trustee, in both the second and third years of the member’s or trustee’s service on
any board, to complete a training program prepared and offered by the NJSBA on school district
governance. The proposed amendment will replace “service on any board” with “first term” to
clarify when the training must take place.

The Department proposes to amend N.J.A.C. 6A:28-4.1(c), which requires each board
member and trustee to complete, within one year after each reelection or reappointment, an
advanced training program on relevant changes to New Jersey school law to be prepared and
offered by the NJSBA. The proposed amendments will add “and other information deemed
appropriate to enable the board member or the trustee to serve more effectively.” The proposed
amendment will provide the NJSBA with more flexibility on the nature of the training that can
be provided to board members and trustees who are reelected or reappointed.

N.J.A.C. 6A:28-4.2 Procedures for compliance
This section sets forth the procedures for compliance with the training requirements.

The Department proposes to amend N.J.A.C. 6A:28-4.2(a), which requires each board
secretary and charter school designee to notify, in writing, the NJSBA when a board member or a
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trustee is newly elected or appointed, reelected, reappointed, resigns, or is removed. The
proposed amendment will include renaissance school project designees. The proposed
amendments will require the written notification to be sent to the Commission in addition to the
NIJSBA. The proposed amendments will require the notification to be provided when the term of
a board member or trustee expires and the notification to be provided to the NJSBA and the
Commission within 30 days of occurrence of the event reported. The Department further
proposes to authorize the Commission to seek an appropriate remedy if timely notification is not
provided. The proposed amendments are necessary because of the regular turnover in board
members and trustees. Furthermore, the Commission and the NJSBA take great effort to ensure
compliance with statutory obligations, which leads to inefficiency and the unnecessary
expenditure of resources when individuals are no longer serving on the district board of
education or the board of trustees but the Commission and the NJSBA have not been informed.

The Department proposes to amend N.J.A.C. 6A:28-4.2(a)1, which requires the board
secretary or charter school designee to provide the names and addresses of such board members
or charter school trustees. The proposed amendments will require the board secretary, or the
charter school or renaissance school project designee, to provide the NJSBA with the name,
school address, telephone number, and email address of each board member or trustee. The
proposed amendments will update the information that must be submitted and specify to which
entity the information must be provided.

The Department proposes to amend N.J.A.C. 6A:28-4.2(c), which requires the NJSBA to
present to the Commission, by March 31 annually, a list of board members and trustees who
have not fulfilled the training requirements. The proposed amendments will replace “March 31
of each year” with “January 1 of the second calendar year for board members elected in
November, April 1 of the first calendar year for board member elected in April, and July 1 for
charter school and renaissance school project trustees.” The proposed dates reflect the first day
after training was to be completed by the board members and the trustees (that is, January 1 of
the second calendar year after election for individuals elected in the November election, April 1
of the calendar year after election for individuals elected in the April election, and July 1 for
trustees). The proposed amendments will codify existing practice.

N.J.A.C. 6A:28-4.3 Penalties for non-compliance

The Department proposes new N.J.A.C. 6A:28-4.3 to specify the process the Commission
will follow if a board member or a trustee fails to complete training, as well as the penalties that can
be imposed for non-compliance. Proposed new N.J.A.C. 6A:28-4.3 will codify existing practice.

The Department proposes new N.J.A.C. 6A:28-4.3(a) to state the Commission will issue
an Order to Show Cause if a board member or trustee fails to complete training as required by
the chapter.

The Department proposes new N.J.A.C. 6A:28-4.3(b) to require the Commission to
recommend censure for a board member or a trustee who completes training only after the
Commission issues an Order to Show Cause, but before the Commission issues a decision, unless good
cause is shown or the school official previously has been the subject of an Order to Show Cause.
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The Department proposes new N.J.A.C. 6A:28-4.3(c) to require the Commission to
recommend a 30-day suspension for a board member or trustee who completes training after the
Commission issues a decision, but before the Commissioner issues a final decision, unless good
cause is shown or the school official previously has been the subject of an Order to Show Cause.
The proposed rule also states the Commission will recommend the penalty only if the board
member or trustee advises the NJSBA and the Commission, in writing, that the board member or
the trustee successfully completed training before the Commission issues a final decision. The
proposed rule further states the Commission will recommend a suspension for 60 days if a board
member or a trustee does not provide notification.

The Department proposes new N.J.A.C. 6A:28-4.3(d) to require the Commission to
recommend removal from the position if a board member or a trustee fails to complete training
after the Commission issues its decision and after the Commissioner issues a final decision,
unless good cause is shown.

By clearly delineating the process that the Commission will follow in the event of non-
compliance with training requirements, as well as the penalty that a board member or a trustee
will face if the board member or trustee fails to complete training, all board members and
trustees are provided sufficient notice of the process and of the ramification of the failure to
timely complete training. The Department anticipates that clearly outlining the process and
possible penalties will secure timely compliance by all board members and trustees.

The Department proposes new N.J.A.C. 6A:28-4.3(e) to require the Commission to adopt
a resolution affirming a penalty for non-compliance if one is imposed. The proposed rule also
will require the district board of education or the board of trustees to read the Commission’s
resolution at the beginning of the board’s next regularly scheduled public meeting, and to
memorialize the reading of the resolution in the meeting minutes. Proposed new N.J.A.C. 6A:28-
4.3(e)1 will require a copy of the minutes to be forwarded to the Commission once the minutes
are approved. Proposed new N.J.A.C. 6A:28-4.3(e)1i will provide the Commission with the
authority to seek any penalty and/or remedy authorized by the chapter against an appropriate
school official if the minutes are not forwarded to the Commission. Proposed new N.J.A.C.
6A:28-4.3(e)2 will require the district board of education or the board of trustees to post the
resolution for a period of not less than 30 days in such places where public notices are posted.
Proposed new N.J.A.C. 6A:28-4.3(e)3 will require the resolution to also be published on the
school district’s or the charter school or renaissance school project’s website, if available, for a
period of not less than 30 days. The proposed rule, which will codify existing practice, will
ensure compliance with the section’s requirements and transparency to the public regarding any
penalty that is imposed on a board member and trustee who fails to timely comply with statutory
training obligations.

Subchapter 5. Advisory Opinions

This subchapter sets forth the procedures related to advisory opinions concerning
proposed conduct or activity, which the Commission issues upon a school official’s request. The
subchapter allows school officials to seek the Commission’s advice as to whether a proposed
conduct would constitute a violation of the Act.
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N.J.A.C. 6A:28-5.1 Entitlement to an advisory opinion

This section allows any school official to request and obtain an advisory opinion from the
Commission as to whether a proposed conduct or activity of a school official would constitute a
violation of the Act.

The Department proposes to amend this section to add that a request for an advisory
opinion can be made by an attorney on a school official’s behalf, in addition to any school
official. The Department also proposes an amendment that specifies the school official who is
the subject of the request for an advisory opinion must be within the same school district, or
within the same charter school or renaissance school project, as that in which the school official
making the request serves. The Department also proposes to add a requirement that a request
filed by an attorney on behalf of a school official must provide the name of the school official
who is the subject of the request, as well as the school official’s school district or charter school
or renaissance school project. The proposed amendments will promote transparency by all
parties and allow the Commission to provide accurate advice based on specific facts.

N.J.A.C. 6A:28-5.2 Procedures for requesting and receiving an advisory opinion

This section sets forth the procedures for requesting and receiving an advisory opinion,
the requirements for the Commission’s handling and declining of advisory opinions, and the
Commission’s procedures when making an advisory opinion public.

The Department proposes to amend N.J.A.C. 6A:28-5.2(a), which requires requests for
advisory opinions to set forth in detail the specific conduct or activity the school official seeks to
undertake and the exact role the school official will play in that activity or conduct. The
proposed amendments will replace “specific conduct or activity” with “anticipated future
conduct or activity” and “will play” with “anticipates having,” respectively. The proposed
amendments also will add “as well as the anticipated date the prospective activity is to occur or
begin” at the end of the rule. Requiring this information will help to ensure that requests for
advisory opinions are based on actual prospective activity that is likely to occur in the future and
are not theoretical or hypothetical.

The Department proposes new N.J.A.C. 6A:28-5.2(a)1 to require the request for an
advisory opinion to include a statement by the school official that the school official has
reviewed the Commission’s publicly available advisory opinions on its website, and has
determined that the concern raised in the new request is not addressed by the Commission in an
existing advisory opinion. The proposed amendment will put the onus on school officials to read
previously issued advisory opinions, and to ensure that the subject of their request has not
already been addressed by the Commission.

The Department proposes new N.J.A.C. 6A:28-5.2(a)2 to authorize the Commission to
copy the attorney who represents the district board of education or the board of trustees on the
Commission’s response to a request for an advisory opinion. The proposed amendment will
ensure that counsel for district boards of education and boards of trustees are aware of a potential
conflict(s) and can properly advise on recusal questions or issues.
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The Department proposes to amend the second sentence of N.J.A.C. 6A:28-5.2(b), which
states the school official whose conduct is in question will then have 10 days from the date of the
advisory opinion request to respond. The proposed amendment will replace “from the date” with
“from receipt” to specify that the 10-day time frame to respond is from the date the school
official receives the request and not the date on the request.

The Department proposes to amend N.J.A.C. 6A:28-5.2(¢c)3, which allows the
Commission to decline to accept an advisory opinion request where public advisories sufficiently
address the questions raised in the advisory opinion request or where the request does not meet
the requirements of N.J.A.C. 6A:28-5.2(a) and (b). The proposed amendments will replace the
cross-reference to N.J.A.C. 6A:28-5.2(a) and (b) with “this subchapter” because the proposed
amendments and new rules have expanded beyond the two sections and are incorporated within
the entire subchapter. The Department also proposes to add “or where the Commission has
determined there is insufficient time to consider and respond to the request before the proposed
activity occurs” as a third condition under which the Commission can decline a request. The
proposed amendment will ensure that the Commission does not expend unnecessary resources
and time in responding to a request that is not filed in enough time to allow consideration.

The Department proposes to amend N.J.A.C. 6A:28-5.2(d), which states that the
Commission or its staff may request additional information from the school official seeking an
advisory opinion, to include that the Commission or its staff may also request additional
information from the attorney who is seeking the request on behalf of a school official. The
proposed amendment will ensure that the Commission can receive additional information from
whomever requests the advisory opinion.

The Department proposes to amend N.J.A.C. 6A:28-5.2(e)1, which requires advisory
opinions made public by the Commission to delete the name and school district of the school
official requesting the advisory. The proposed amendment will add “as well as any other
information that would identify the district board of education, the board of trustees, or the
school official.” The proposed amendment will keep board matters confidential and codify
current practice.

Subchapter 6. Filing and Amendment of Complaints; Burden of Proof

This subchapter identifies who can file a complaint with the Commission, the process for
filing a complaint, and the necessary components of a complaint. The subchapter also specifies
the burden of proof that applies to alleged violations of the Code of Ethics for School Board
Members (N.J.S.A. 18A:12-24.1), the time period to file a complaint, how a complaint will be
processed, and how a complaint can be amended.

N.J.A.C. 6A:28-6.2 Process for the filing of a complaint
This section sets forth the process for filing a complaint with the Commission.

The Department proposes to amend the first sentence in N.J.A.C. 6A:28-6.2(a), which
requires an individual filing a complaint with the Commission alleging a violation of the Act to
file an original and two copies of the complaint together with a copy for each respondent named
in the complaint. The proposed amendments will replace “shall file an original and two copies of
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such complaint together with” with “may either file an original hardcopy complaint with related
exhibits, along with one copy of such complaint with related exhibits, and an additional copy of
the complaint and related exhibits.” The proposed amendments will reduce, from two to one, the
number of copies of a complaint (and exhibits) that a complainant must file with the
Commission. The Department also proposes to permit a complainant to file an electronic
complaint with related exhibits by emailing it to schoolethics@doe.nj.gov. However, the
Department will still require the complainant to mail the Commission a hardcopy of the
complaint (and exhibits) for each respondent named in the complaint. The proposed amendments
are more cost effective and will modernize the Commission’s filing process and ease the filing
requirements on complainants.

N.J.A.C. 6A:28-6.3 Contents of a complaint

This section sets forth the required contents of a complaint, including the required
information and format.

The Department proposes amendments to N.J.A.C. 6A:28-6.3(b), which sets forth the
necessary components of a complaint, to reorganize the rule for clarity. Other proposed changes
to N.J.A.C. 6A:28-6.3(b) will improve the quality of complaints filed, reduce the filing of
deficient complaints by complainants, and ensure that complainants can provide proof of their
claims. The proposed amendments also will provide respondents with the best opportunity to
fully understand the nature of the allegations asserted against them so that they can, in turn,
respond appropriately. The Department anticipates that the proposed amendments will reduce the
filing of complaints that are based on hearsay or are otherwise unsupported by evidence.

The Department proposes to amend N.J.A.C. 6A:28-6.3(b)1, which requires the
complaint to include the full name, home address, and phone number of each complainant. The
proposed amendment will require each complainant to also provide an email address. The
Department proposes to amend N.J.A.C. 6A:28-6.3(b)2, which requires the complaint to include
the full name and home address of each respondent. The proposed amendment will also require
complainants to provide each respondent’s telephone number (if known) and email address (if
known). The inclusion of email addresses will help the Commission to more efficiently
communicate with the parties, and will permit the parties to effectuate proof of service
electronically, if necessary.

The Department proposes to amend N.J.A.C. 6A:28-6.3(b)3, which requires a complaint
to include a brief statement, in individually numbered paragraphs, setting forth the specific
allegation(s) and the facts supporting them which have given rise to the alleged violation(s) of
the Act. The proposed amendments will require individually numbered paragraphs setting forth
each alleged violation of the Act, with each paragraph to include, without limitation, the
requirements of existing N.J.A.C. 6A:28-6.3(b)4, 5, and 6. The Department also proposes to
recodify existing N.J.A.C. 6A:28-6.3(b)4, 5, and 6 as new N.J.A.C. 6A:28-6.3(b)31, i1, and iii.
The proposed recodifications will more clearly detail the necessary components of a complaint.

The Department proposes to amend new N.J.A.C. 6A:28-6.3(b)31ii, which requires the
complaint to include a statement giving all pertinent facts as to whether any other action has been
instituted in the matter that is the subject of the complaint or is pending in any court of law or
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administrative agency of the State. The proposed amendment will require complaints to include
the specific facts or arguments that support the alleged violations of the Act. The proposed
amendment will ensure that respondents can fully understand the nature of the allegations filed
against them, and can respond with specificity to what is alleged.

The Department proposes to recodify existing N.J.A.C. 6A:28-6.3(b)7, which requires a
notarized signature and certification under oath for each complainant, as new N.J.A.C. 6A:28-
6.3(b)4. The proposed amendments will eliminate a burden by no longer requiring complainants to
file a complaint with a notarized signature. The Department also proposes to amend N.J.A.C. 6A:28-
6.3(d) to delete the portions in the complaint format that are related to the notarized signature.

The Department proposes new N.J.A.C. 6A:28-6.3(b)5 to require complainants to
provide evidence in support of the allegations set forth in their complaint. The proposed
paragraph includes “meeting minutes, meeting agendas, certifications, and affidavits” as
examples of evidence. The proposed paragraph will also require parties to identify by
highlighting or other means, where possible, the specific parts of the evidence that support the
alleged violation(s). The proposed paragraph will further require the parties to include an index
of the highlighted material, identifying the page number or location within the document(s)
where the highlighted information is located.

The Department proposes to amend N.J.A.C. 6A:28-6.3(d), which sets forth the format
for complaints, to include all of the contact information required in N.J.A.C. 6A:28-6.3(b)1 and 2
as proposed for amendment. The proposed amendments also will include a “General Statement
of Facts” that will require complainants to follow a specific format for articulating the individual
occurrences and alleged violations of the Act as they relate to each respective occurrence.

N.J.A.C. 6A:28-6.5 Time period for the filing of a complaint
This section sets forth the time period in which a complaint can be filed with the Commission.

The Department proposes to amend N.J.A.C. 6A:28-6.5(a)2, which states “[f]or
complaints where the matter, which is the subject of the complaint is pending in any court of law
or administrative agency of this State, the complaint shall be filed within 180 days of notice of
the events which form the basis of the alleged violation(s).” The Department proposes to add
“still” before “be filed” to stress that complainants must still file a complaint to preserve their
claims even if a matter is pending in a court of law or other administrative agency. The proposed
amendments also will add “[i]n this situation, the Commission will place the matter in abeyance
as appropriate” to clearly state the procedure the Commission will follow when a subject of a
complaint is pending in a court of law or with an administrative agency.

N.J.A.C. 6A:28-6.6 Complaint processing, consolidating and confidentiality

This section sets forth the procedure by which the Commission processes, consolidates,
and maintains the confidentiality of complaints.

The Department proposes to amend the first sentence in N.J.A.C. 6A:28-6.6(d), which
requires any complaint filed jointly by three or more complainants to designate one lead
complainant as a representative of the group for purposes of initial correspondence, receipt of
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service for answer(s) and/or motions, and all other communications. The proposed amendment

will also require that complainants designate the lead complainant by submitting a letter signed
by all complainants. The proposed amendment will ensure that all complainants have agreed, in
fact, on the individual who is representing their collective interests.

The Department proposes to amend N.J.A.C. 6A:28-6.6(¢), which requires the
Commission to serve a copy of a complaint, which is not held in abeyance, on the respondent(s)
named in the complaint. The proposed amendment will state, “Unless a matter is in abeyance,”
the Commission shall serve a copy of the complaint on the respondent(s) by “any of the methods
permitted by N.J.A.C. 6A:28-1.7.” The proposed amendment will help the Commission to more
efficiently communicate with the parties, and will permit the Commission to effectuate service of
complaints electronically, if necessary.

The Department proposes to amend N.J.A.C. 6A:28-6.6(g), which requires the
Commission to hold all information confidential regarding any pending matter until it first takes
action at a public meeting to determine probable cause, or violation, or until the matter is settled,
withdrawn or dismissed with specific conditions. The proposed amendment will replace “it first
takes action at a public meeting to determine probable cause, or violation” with “the Commission
finds that a school official has violated the Act” to clarify that the matter will remain confidential
until the Commission makes a final decision .

N.J.A.C. 6A:28-6.7 Amendment of a complaint
This section establishes the process by which complaints can be amended.

The Department proposes to amend N.J.AC. 6A:28-6.7(d), which requires any
amendment made by the complainant to be submitted in original format with two copies
together with a copy for each respondent. The proposed amendment will include that the
amendment shall be submitted “in the same manner as the original complaint” and will reduce
from two to one the number of copies that a complainant must file with the Commission. The
proposed amendment will ease the filing requirements on complainants.

The Department proposes new N.J.A.C. 6A:28-6.7(e) to set forth that failure to file an
amended complaint within the time given may result in the administrative dismissal of the
complaint. This proposed provision is necessary to prevent unreasonable delay in the processing
of complaints, and to ensure that complaints are adjudicated in a timely fashion.

Subchapter 7. Filing of Answers

This subchapter sets forth the process for filing an answer and for requesting an extension
of time to file an answer. The subchapter also establishes the required contents of an answer and
the time frame for filing an answer.

The Department proposes to amend the subchapter heading to “Filing of Written Statements.”

The Department proposes to amend the process by which respondents respond to a
complaint to improve efficiency and timely resolution of matters.
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In current practice, a respondent who has been served with a complaint can file either a
motion to dismiss (pursuant to existing Subchapter 8) or an answer (pursuant to Subchapter 7). If
a respondent files a motion to dismiss, the complainant is then provided with the opportunity to
file a reply. After the respondent files a motion to dismiss and the complainant files a reply, the
Commission reviews the matter at its monthly meeting, and determines whether to grant the
motion to dismiss based on the standard currently set forth in N.J.A.C. 6A:28-8.3. The
Commission’s determination on a motion to dismiss is then affirmed in a written decision that is
adopted at a subsequent meeting. If a motion to dismiss is denied, then the respondent is directed
to file an answer. If a motion to dismiss is granted, then the matter is concluded.

If a respondent files an answer, whether immediately following service of the complaint
or after respondent’s motion to dismiss is denied, then the Commission will, depending on the
nature of the allegations in the complaint, (1) review the matter at another monthly meeting to
determine whether probable cause exists for the allegations in the complaint or (2) transmit the
matter to the Office of Administrative Law (OAL). If the Commission reviews the matter for
probable cause, a written decision affirming its evaluation and conclusions will be adopted at a
subsequent meeting. If the matter is dismissed, no further action will be taken. If probable cause
is found, then the matter is transmitted to OAL.

Instead of permitting a respondent to file either a motion to dismiss or an answer, the
Department proposes to limit the responsive pleading to a written statement, which is the only
requirement mandated by N.J.S.A. 18A:12-29. As part of the written statement, a respondent will
be required to provide the defenses to the allegations in the complaint. A respondent will still be
able to request that a complaint be dismissed if the respondent provides the basis for the request
for dismissal. By not requiring respondents to choose among types of responsive pleadings to
file, the Commission expects to streamline the process, allowing the Commission to render final
determinations and/or transmit matters to the OAL more quickly. The Department expects that
this change will help reduce the overall duration of a matter in favor of a more prompt resolution.

Therefore, the Department proposes to amend the headings of the subchapter’s sections
to replace “an answer” with “a written statement” to reflect that a written statement, as opposed
to an answer, must be filed with the Commission following receipt of a complaint. The
Department also proposes the same amendment throughout the subchapter, where appropriate.

N.J.A.C. 6A:28-7.1 Process for filing an answer
This section sets forth the process for filing an answer.

The Department proposes to amend N.J.A.C. 6A:28-7.1(a), which requires a respondent
to file with the Commission an original and two copies of an answer and to serve a copy of the
answer on the complainant. The proposed amendments will reduce from two to one the number
of copies that a complainant must file. The Department also proposes to amend the second
sentence, which requires proof of service to be submitted, to specify that the proof of service is
“on each complainant” and that it must be submitted “to the Commission.”

N.J.A.C. 6A:28-7.2 Contents of an answer

This section sets forth the required contents of an answer.
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The Department proposes to amend the first sentence of N.J.A.C. 6A:28-7.2(a), which
requires the respondent to file a written statement under oath, which shall constitute the answer
to the complaint, upon receipt of the complaint from the Commission. The proposed amendment
will delete “which shall constitute the answer to the complaint” since an answer no longer will be
required. The Department also proposes to amend the second sentence, which requires the
answer to fully and completely advise the parties and the Commission as to the nature of the
respondent’s defenses for each allegation and to admit or deny each allegation set forth in the
complaint. The proposed amendments will add “including any grounds upon which dismissal
should be granted” after “each allegation” to permit respondents to request that a complaint be
dismissed. The proposed amendments also will add “with specificity” after “set forth in the
complaint” to require respondents to admit or deny the allegations in the complaint with
specificity. The Department further proposes to delete the third sentence, which requires the
respondent to respond directly to each allegation set forth in the complaint, because the previous
sentence regarding the admittance or denial of the allegations with specificity already explains
the process sufficiently. The Department further proposes to add at the end that evidentiary
support must be provided, when possible, pursuant to the standards in existing N.J.A.C. 6A:28-
10.3 (proposed for recodification as new N.J.A.C. 6A:28-9.3).

The Department proposes new N.J.A.C. 6A:28-7.2(b)1 to require a respondent to
properly serve the complainant if the respondent alleges that a complaint is frivolous. The
proposed amendment will codify current practice.

The Department proposes to recodify existing N.J.A.C. 6A:28-7.2(b)1 as new N.J.A.C.
6A:28-7.2(b)2.

The Department proposed to amend N.J.A.C. 6A:28-7.2(c), which requires the
respondent to sign the answer under oath. The propose amendment will delete “under oath” and
replace the language with “A written statement shall be signed by the respondent(s), and the
respondent(s) shall certify as to the accuracy of the written statement.” The proposed amendment
will make the process easier for respondents to file a written statement.

N.J.A.C. 6A:28-7.4 Extension of the time for filing an answer
This section sets forth the process for obtaining an extension of time for filing an answer.

The Department proposes to amend N.J.A.C. 6A:28-7.4(a), which allows the
Commission to extend the time for the filing of an answer if the respondent submits a written
application for an extension, the application was received by the Commission prior to the
expiration of the time for filing an answer, and a copy of the application was served upon all
complainants. The proposed amendments will delete the requirements for a copy of the
application to be served on all complainants and, instead, require that a respondent provide the
Commission with respondent’s adversary’s position on the request for an extension to file a
written statement. The proposed amendments will clarify the process that needs to be followed
and will codify current practice.

The Department also proposes to delete N.J.A.C. 6A:28-7.4(a)1, which requires the
respondent to demonstrate a good faith effort to obtain the consent of the complainant prior to
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applying for an extension of time if the complaint alleges solely a violation of the Code of Ethics
for School Board Members. The proposed deletion is a result of the amendment proposed at
N.J.A.C. 6A:28-7.4(a) .

The Department proposes to amend N.J.A.C. 6A:28-7.4(b), which allows requests for
extensions that are opposed by one or more of the parties to be granted upon a finding of good
cause shown. The proposed amendments will delete “by one or more of the parties” and add “at
the discretion of the Commission” after “granted.” The proposed amendments will clarify that
the Commission may still grant an extension, if good cause is shown, even if the extension is
opposed by an adversary.

Subchapter 8. Motion to Dismiss

This subchapter establishes the process for a respondent’s filing of a motion to dismiss a
complaint in lieu of an answer, the response to the motion, and the Commission’s review of the motion.

The Department proposes to delete this subchapter because the option to file a motion to
dismiss will be replaced by the requirement for all respondents to file a written statement
following receipt of a complaint. As previously explained, the Department has proposed to allow
only a written statement to be filed in an effort to streamline and expedite the processing of
complaints. Although respondents will not be permitted to file a motion to dismiss, they can still
request that a complaint be dismissed as part of a written statement.

Subchapter 9. Subpoenas

This subchapter explains the process for the issuance of subpoenas in connection with the
complaints involving violations of the Act.

The Department proposes to recodify existing Subchapter 9 as new Subchapter 8.
Subchapter 10. Review of Complaints
This subchapter establishes the procedures by which the Commission reviews complaints.
The Department proposes to recodify existing Subchapter 10 as new Subchapter 9.
N.J.A.C. 6A:28-10.2 Administrative dismissals

This section details the circumstances in which the Commission may administratively
dismiss a matter.

The Department proposes to amend recodified N.J.A.C. 6A:28-9.2(a)4, which allows the
Commission to dismiss a complaint if the sole allegation in the complaint is that a person other
than a board member has violated the Code of Ethics for School Board Members. The proposed
amendments will add “or a trustee” after “other than a board member” to clarify that trustees are
included and must follow the Code of Ethics for School Board Members.

27



N.J.A.C. 6A:28-10.3 Evidence rules

This section states that all relevant evidence is admissible during the course of
investigatory proceedings before the Commission.

The Department proposes to amend the existing rule to delete “investigatory” because the
Commission holds evidentiary hearings as the charges are not criminal. The Department also
proposes to recodify the rule as N.J.A.C. 6A:28-9.3(a) and to add a statement that the rules of the
OAL apply if an evidentiary hearing is scheduled before the Commission. The proposed
amendment lays out how a matter will be adjudicated. The Department also proposes to add that
evidence may include, but is not limited to, meeting minutes, meeting agendas, certifications,
affidavits, and any other relevant evidence.

The Department proposes new N.J.A.C. 6A:28-9.3(a)l to require specific parts of
evidence that support the claim of the alleged violation(s) to be highlighted or otherwise
identified. The proposed paragraph also states “[p]arties shall include an index of the highlighted
material, identifying the page number or location within the document(s) where the highlighted
information is located.” It also specifies that parties must provide 10 copies of the evidence they
plan to present for distribution to the Commission members for use at the hearing.

The Department proposes new N.J.A.C. 6A:28-9.3(a)2 to require parties to prepare 10
copies to present to the Commission. The Department proposes new N.J.A.C. 6A:28-9.3(a)3, to
require parties to provide their adversary with copies of the evidence within 10 days of the
hearing, unless otherwise agreed by the Commission and the parties.

The Department proposes new N.J.A.C. 6A:28-9.3(a)4 to state that failure to provide the
materials list at N.J.A.C. 6A:28-9.3(a)l through 3 may result in the Commission barring the
admission of the proposed evidence. The proposed paragraph sets forth the ramifications if
evidence is not submitted in accordance with this section.

N.J.A.C. 6A:28-10.4 Frivolous filings

This section sets forth the process by which the Commission may deem a complaint to be
frivolous.

The Department proposes to amend recodified N.J.A.C. 6A:28-9.4(b)1, which allows the
Commission to take action pursuant to N.J.A.C. 6A:28-1.6 if a complainant(s) who is a school
official fails to pay the fine within 30 days after receipt of the decision imposing the sanction.
The proposed amendment will add “or as otherwise set forth in this chapter” after “pursuant to
N.J.A.C. 6A:28-1.6” because school officials are required to abide by, and are accountable to,
the rules and penalties set forth in the entire chapter.

The Department proposes new N.J.A.C. 6A:28-9.4(c) to state that the Commission
reserves the right, at any time during the pendency of a matter, to issue an Order to Show Cause
in accordance with the procedures outlined at N.J.A.C. 6A:28-1.6, directing a complainant to
show cause as to why the complaint should not be deemed frivolous. When the Commission
issues the Order to Show Cause, the Commission will provide the reason why it finds that a
complaint frivolous.
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The Department proposes new N.J.A.C. 6A:28-9.4(d) to state that failure of the
complainant to timely pursue the case, including failure to amend a complaint and failure to
attend a hearing, may be viewed as indicia of a frivolous complaint.

The Department anticipates that the proposed provisions will help to further deter
complainants from filing complaints that do not have merit.

N.J.A.C. 6A:28-10.5 Settlement

This section details the procedure by which the parties can notify the Commission that a
matter has been settled.

The Department proposes to amend recodified N.J.A.C. 6A:28-9.5, which allows parties
to notify the Commission of settlement at any time prior to the finding of a violation for
complaints alleging solely a violation of the Code of Ethics for School Board Members. The
proposed amendments will permit the parties to provide the Commission with a written
notification of settlement at any time prior to the finding of a violation. The proposed
amendments also will delete “[f]or complaints alleging solely a violation of the code of ethics for
school board members” because both parties can agree upon a settlement in all matters that come
under the School Ethics Act, not just when the allegations concern alleged violations of the Code
of Ethics for School Board Members.

The Department proposes to delete existing N.J.A.C. 6A:28-10.5(a)1, which requires the
complainant to officially withdraw the complaint in writing where settlement occurs prior to the

filing of an answer. The provision is proposed for deletion because it will be contained in new
N.J.A.C. 6A:28-9.5.

N.J.A.C. 6A:28-10.6 Withdrawal

This section sets forth the process for withdrawing a complaint when the complaint
alleges violations of the Code of Ethics for School Board members or prohibited acts.

The Department proposes to amend the first sentence at recodified N.J.A.C. 6A:28-
9.6(b), which allows the complainant to submit, prior to a finding of probable cause, a written
request to the Commission to withdraw a complaint alleging prohibited acts. The Department
proposes to add “by the Commission” after “prior to a finding of probable cause.” The proposed
amendment will clarify the timeline that a complainant has to withdraw a complaint.

N.J.A.C. 6A:28-10.7 Processing of complaints alleging solely prohibited acts

This section establishes the procedure for processing of complaints alleging solely
violations of N.J.S.A. 18A:12-24, Prohibited acts. When the Commission finds probable cause
for the allegations in a complaint, the Commission decides whether to retain the matter for a
hearing, decide the matter summarily (if all allegations are admitted), or transmit the matter to
the OAL for a hearing. Consistent with current practice, if a matter is transmitted to the OAL and
the Commission found probable cause to credit at least one violation of N.J.S.A. 18A:12-24, the
complainant shall no longer be a party, and the Commission’s attorney shall litigate the
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allegations for which probable cause was found. If only alleged violations of N.J.S.A. 18A:12-
24.1 remain, the complainant shall litigate the allegations for which probable cause was found.

The Department proposes significant amendments at N.J.A.C. 6A:28-10.7 and 10.8, and
to delete N.J.A.C. 6A:28-10.9 to streamline the Commission’s process for reviewing or
processing complaints. Under the proposed amendments, the Commission will review all
complaints for probable cause, regardless of the nature of the allegations.

After a complaint is served and an answer filed, how the matter is processed or reviewed
by the Commission currently depends on whether the complainant alleged solely violations of
prohibited acts at N.J.S.A. 18A:12-24 (N.J.A.C. 6A:28-10.7), solely violations of the Code of
Ethics for School Board Members at N.J.S.A. 18A:12-24.1 (N.J.A.C. 6A:28-10.8), or violations
of both statutes (N.J.A.C. 6A:28-10.9).

If a complaint alleges solely violations of N.J.S.A. 18A:12-24 (prohibited acts), N.J.A.C.
6A:28-10.7 stipulates that the Commission will review the matter for probable cause. If probable
cause is found, then the Commission issues a decision regarding its findings, the matter is
transmitted to the OAL, the complainant is no longer a party to the complaint, and the
Commission’s attorney litigates the allegations for which probable cause was found. If the
Commission does not find probable cause, the matter is dismissed.

If a complaint alleges solely violations of N.J.S.A. 18A:12-24.1 (Code of Ethics for
School Board Members), N.J.A.C. 6A:28-10.8 stipulates that the Commission does not review
the matter to determine whether there is probable cause. Instead, the Commission determines
whether to retain the matter for a hearing, transmit the matter to the OAL, find a violation, or
dismiss the matter. In all circumstances, the complainant must prove the alleged violations of
N.J.S.A. 18A:12-24.1. If the Commission determines to transmit the matter to the OAL, it is up
to the complainant or the complainant’s attorney, not the Commission’s attorney, to appear at the
OAL and to prove the case before the OAL.

If a complaint alleges violations of both N.J.S.A. 18A:12-24 and 24.1, N.J.A.C. 6A:28-
10.9 stipulates that the Commission will first review the matter to determine whether there is
probable cause for any of the alleged violations of N.J.S.A. 18A:12-24. If the Commission does
not find probable cause for any violation of N.J.S.A. 18 A:12-24, those allegations are dismissed
and the remaining N.J.S.A. 18A:12-24.1 allegations (Code of Ethics for School Board Members)
are transmitted to the OAL, and the complainant is responsible for litigating the remaining
allegations. If the Commission finds probable cause for any violation of N.J.S.A. 18A:12-24, it
then determines whether there is probable cause for the alleged violations of N.J.S.A. 18A:12-
24.1. Following the issuance of a decision regarding probable cause, the Commission transmits
to the OAL the allegations for which it found probable cause, dismisses the complainant as a
party, and the Commission’s attorney litigates the allegations for which probable cause was
found - both N.J.S.A. 18A:12-24 and 24.1.

If the Commission does not find probable cause for any violation of N.J.S.A. 18A:12-24,
it does not review the alleged violations of N.J.S.A. 18A:12-24.1 to determine whether there is
probable cause. Instead, the Commission issues a decision indicating it did not find probable
cause for the alleged violations of N.J.S.A. 18A:12-24. The Commission then transmits the
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alleged violations of N.J.S.A. 18A:12-24.1 to the OAL. The complainant must prove the
violations of N.J.S.A. 18A:12-24.1. The complainant is responsible for appearing before the
OAL to pursue the case and prove the violations of the Act. The Commission’s attorney will not
appear at the OAL, or take any role in the case at the OAL.

The Department anticipates that the review of all complaints for probable cause will
significantly reduce the number of matters that are transmitted to the OAL for a hearing. With
fewer cases transmitted to the OAL, the Department expects that matters will be resolved in a
more expedited manner.

The Department proposes to change the heading of new N.J.A.C. 6A:28-9.7 to “Probable
cause determinations.”

The Department proposes to delete existing N.J.A.C. 6A:28-10.7(a), which allows the
Commission to convene a conference prior to making a probable cause determination and sets
forth the process for notifying complainant(s) and respondent(s) about the conference and for
pre-conference and post-conference documentary submissions.

The Department proposes to recodify existing N.J.A.C. 6A:28-10.7(b) as new N.J.A.C.
6A:28-9.7(a). The Department also proposes to amend the rule, which currently requires the
Commission to decide, after the filing of an answer and the completion of any conference,
whether probable cause exists by determining whether there is a reasonable ground of suspicion
supported by facts and circumstances strong enough in themselves to warrant a reasonable
person to believe that the Act has been violated. Instead, the proposed amendments will require
the Commission to decide, after a written statement has been filed, whether probable cause exists
for the allegations in the complaint. The proposed amendments also will delete the reference to
“a reasonable ground of suspicion” because proceedings before the Commission are
administrative and not criminal in nature; therefore, the language proposed for deletion is not
applicable to the Commission’s review. The proposed amendments further will state that
probable cause shall be found when the facts and circumstances presented in the complaint and
written statement would lead a reasonable person to believe that the Act has been violated.

The Department proposes to delete existing N.J.A.C. 6A:28-10.7(b)1, which states that
the complainant shall no longer be a party to the complaint upon a finding of probable cause. The
regulations also states that the attorney for the Commission shall litigate those allegations in the
complaint which the Commission found probable cause to credit when the Commission transmits
a complaint to the OAL.

The Department proposes new N.J.A.C. 6A:28-9.7(b) to require the Commission to issue a
written notice to the parties if the Commission does not find probable cause and to dismiss the matter.
The proposed rule also states that dismissal in this circumstance shall constitute final agency action.

The Department proposes to amend recodified N.J.A.C. 6A:28-9.7(c), which requires the
Commission, where it finds probable cause to credit any allegations in a complaint, to issue a
written notice to the parties setting forth the findings. Instead, the proposed amendments will
require the Commission, if it finds probable cause, to issue a written notice to the parties and for
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the matter to be processed in accordance with N.J.A.C. 6A:28-9.8. The regulation, as proposed for
amendment, also states that findings of probable cause shall not constitute final agency action.

The Department also proposes to delete existing N.J.A.C. 6A:28-10.7(c)1 and 2, which
set forth the requirements for the written notice to the parties based on whether the respondent
has admitted the material facts alleged in the complaint and allow the Commission to make a
determination of violation on a summary basis or to transmit the matter to the OAL for a hearing.

The Department proposes to delete existing N.J.A.C. 6A:28-10.7(d), which requires the
Commission to issue a written notice to the parties when the Commission finds no probable
cause to proceed with the complaint and requires the complaint to be dismissed.

The Department proposes to delete existing N.J.AC. 6A:28-10.7(e), which states that
findings of probable cause pursuant to existing N.J.AC. 6A:28-10.7(c) shall not constitute final
agency action. The provision will be contained at recodified N.J.AC. 6A:28-9.7(c) as proposed
for amendment.

The Department proposes new N.J.A.C. 6A:28-9.7(d) to state that a decision rendered pursuant
to N.J.S.A. 18A:12-29.b means a majority vote of the Commission regarding probable cause.

N.J.A.C. 6A:28-10.8 Processing of complaints alleging solely a violation of the code of ethics
for school board members

This section establishes the procedure for processing of complaints alleging solely a
violation of the Code of Ethics for School Board Members.

The Department proposes to amend the section heading to “Processing of complaints
after a finding of probable cause.”

The Department proposes to delete existing N.J.A.C. 6A:28-10.8(a), which requires the
processing of complaints alleging solely a violation of the code of ethics for school board
members to be in accordance with N.J.S.A.18 A:12-29.b. The existing rule also states that a
decision rendered pursuant to N.J.S.A. 18A:12-29.b means a majority vote of the Commission
during a public session of its meeting to do one of the following: grant or deny a motion to
dismiss in whole or in part; retain a complaint for a hearing by the Commission; transmit a
complaint to the OAL for a hearing; find a violation of the Act; or dismiss a complaint.

The Department proposes to delete existing N.J.AC. 6A:28-10.8(b), which states the
complainant has the burden to prove factually a violation under the code of ethics for school
board members as provided for at N.J.A.C. 6A:28-6.4.

The Department proposes new N.J.A.C. 6A:28-9.8(a) to require the Commission, if it
finds probable cause for the allegations in a complaint, to provide the parties with written notice
of the Commission’s findings.

The Department proposes new N.J.A.C. 6A:28-9.8(a)l to require the written notice from
the Commission to also indicate how the matter will be processed. The Commission may either
retain the matter for a hearing; determine a violation on a summary basis; or transmit the matter
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to the OAL for a hearing if one or more material facts are in dispute. If the Commission retains a
matter for a hearing, it will require the parties’ written consent in all matters, except those solely
involving the Code of Ethics for School Board Members.

The Department proposes new N.J.A.C. 6A:28-9.8(a)2 to state that the complainant shall
no longer be a party if a matter is transmitted to the OAL and the Commission found probable
cause to credit at least one violation of N.J.S.A. 18A:12-24. The proposed rule also will require
the attorney for the Commission to litigate the allegations in the complaint for which the
Commission found probable cause to credit.

The Department proposes new N.J.A.C. 6A:28-9.8(a)3 to require, in cases where a matter
is transmitted to the OAL and the Commission did not find probable cause to credit at least one
violation of N.J.S.A. 18A:12-24 but found probable cause to credit a violation(s) of only N.J.S.A.
18A:12-24.1, the complainant, or an attorney of complainant’s choosing, to litigate the allegations
in the complaint for which the Commission found probable cause. The proposed rule also will
require the complainant to prove the allegation(s) in accordance with N.J.A.C. 6A:28-6.4.

The Department proposes to recodify existing N.J.A.C. 6A:28-10.8(c), which requires the
hearing to be conducted in accordance with the rules of the OAL when the Commission retains a
complaint for a hearing, as new N.J.A.C. 6A:28-9.8(b). The Department proposes to amend
recodified N.J.A.C. 6A:28-9.8(b)1, which requires any pre-hearing documentary submissions to be
provided to the Commission and the adversarial party(ies) at least 10 calendar days prior to the
hearing. The proposed amendment will add “[p]arties shall supply their adversary(ies) and the
Commission with any” at the beginning to clarify that each party must supply the other and the
Commission with the proper documentation. The Department also proposes to add “or as
otherwise agreed to by the Commission and the parties” at the end to clarify that the parties and the
Commission can agree to modify the deadline by which parties must submit pre-hearing
submissions. The Department also proposes new N.J.A.C. 6A:28-9.8(b)3 to require the parties to
provide their adversary(ies) and the Commission with sufficient copies of exhibits that are marked
for identification to be entered into evidence. “Sufficient” means 10 copies for the Commission
plus one for each adversary. The Department proposes to recodify existing N.J.A.C. 6A:28-
10.8(c)3 as N.J.A.C. 6A:28-9.8(b)4. The Department also proposes to amend the paragraph, which
states the Commission will entertain motions to dismiss from the respondent upon the conclusion
of the complainant’s case as set forth at N.J.A.C. 6A:28-8.1(d). The proposed amendments will
delete the cross reference because N.J.A.C. 6A:28-8.1 is proposed for deletion.

The Department proposes new N.J.A.C. 6A:28-9.8(c) to establish the procedure that will
apply when the Commission decides to review a complaint on a summary basis, which occurs
only when the material facts are not in dispute. The proposed subsection states the respondent
shall be afforded 20 days to submit a statement setting forth the reason(s) why the respondent
should not be found in violation of the Act. The proposed subsection also requires the statement
to be limited to the allegation(s) for which the Commission has found probable cause. The
proposed subsection also will allow the Commission to make a determination of violation on a
summary basis after expiration of the time for submission of the respondent’s statement.

The Department proposes new N.J.A.C. 6A:28-9.8(d) to state that when the Commission
transmits a matter to the OAL for a hearing in accordance with N.J.S.A. 18A:12-29.a, the
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hearing shall be conducted pursuant to the Uniform Administrative Procedure Rules at N.J.A.C.
1:1. The proposed subsection also states that the hearing shall be limited to the allegation(s) in
the complaint for which the Commission found probable cause.

The Department proposes to recodify existing N.J.A.C. 6A:28-10.8(d) as new N.J.A.C.
6A:28-9.8(d)1. The Department proposes to amend recodified N.J.A.C. 6A:28-9.8(d)1, which
states, where a matter is transmitted to the OAL and the respondent fails to appear before the
OAL and the matter is returned to the Commission for disposition, the allegation(s) in the
complaint shall be deemed admitted and the Commission may proceed to a determination of a
violation on a summary basis. The Department proposes to amend the first part of the paragraph
to state “[w]hen the OAL returns a matter to the Commission for disposition following a
respondent’s failure to appear, the respondent may provide the Commission, within 13 days of
receiving notice that the matter has been returned to the Commission, a written explanation
regarding the reason(s) respondent failed to appear.” The Department also proposes to add “[i]f
the Commission does not receive respondent’s written explanation or determines that the written
explanation is not satisfactory,” before “the allegation(s) in the complaint.”

N.J.A.C. 6A:28-10.9 Processing of complaints alleging both prohibited acts and a violation
of the code of ethics for school board members

This section establishes the procedure for processing of complaints alleging both
prohibited acts and a violation of the Code of Ethics for School Board Members.

As previously explained, the Department proposes to delete this section because the
Commission will be reviewing all complaints for probable cause regardless of whether the complaints
allege prohibited acts, a violation of the Code of Ethics for School Board Members, or both.

N.J.A.C. 6A:28-10.10 Adjournment of hearings
This section establishes the procedure by which a hearing may be adjourned by the parties.
The Department proposes to recodify existing N.J.A.C. 6A:28-10.10 as new N.J.A.C. 6A:28-9.9.
N.J.A.C. 6A:28-10.11 School Ethics Commission determination on complaints
This section discusses the Commission’s authority with regard to the resolution of complaints.
The Department proposes to recodify existing N.J.A.C. 6A:28-10.11 as new N.J.A.C. 6A:28-9.10.

The Department proposes to amend the second sentence of recodified N.J.A.C. 6A:28-
9.10(a), which requires the Commission’s decision to be in writing and to set forth its findings of
fact, conclusions of law, and penalty recommendation, pursuant to N.J.A.C. 6A:28-10.12, in any
case where a violation is found. The proposed amendments will replace “and penalty
recommendation, pursuant to N.J.A.C. 6A:28-10.12, in any case where a violation is found” with
“[i]n any case where a violation is found, the Commission’s decision shall also include a
recommended penalty as authorized by N.J.S.A. 18A:12-29.¢” to cite the statutory authority, as
opposed to the regulatory.
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The Department proposes to amend recodified N.J.A.C. 6A:28-9.10(b), which states a
determination to dismiss a complaint shall constitute final agency action. The proposed
amendment will add that the determination shall be appealable directly to the Appellate Division
of the Superior Court to explain the process for filing an appeal of the Commission’s decision to
dismiss a complaint. This process is also referenced elsewhere in the chapter.

N.J.A.C. 6A:28-10.12 Sanction

This section sets forth the process for the Commission’s recommendation of a sanction to
the Commissioner.

The Department proposes to recodify existing N.J.A.C. 6A:28-10.12 as new N.J.A.C.
6A:28-9.11.

The Department proposes new N.J.A.C. 6A:28-9.11(a)l to allow the Commission to
recommend an enhanced penalty in instances where a school official was on notice that an
activity would violate the Act or a school official was previously sanctioned for behavior that
violated the Act. This proposed addition is intended to dissuade school officials from repeating
behaviors that violate the Act.

The Department proposes to amend recodified N.J.A.C. 6A:28-9.11(d), which, in part,
requires the Commission to direct that an adopted resolution concerning the Commissioner-
imposed censure, suspension, or removal of a school official be read at the next regularly
scheduled public meeting of the district board of education or board of trustees. The proposed
amendments will specify that the resolution must be read aloud at the beginning of the next
regularly scheduled public meeting. The proposed amendments will ensure that the public is
aware of penalties imposed on local school officials.

The Department also proposes to recodify the provision at recodified N.J.A.C. 6A:28-
9.11(d) that requires a Commission resolution read by the district board of education or board of
trustees to be posted for not less than 30 days in such places as the board posts its public notices
as new N.J.A.C. 6A:28-9.11(d)1. The Department also proposes new N.J.A.C. 6A:28-9.11(d)2 to
require the resolution to also be published online on the school district’s, the charter school’s, or
the renaissance school project’s website, if available, for a period of no less than 30 days. The
Department further proposes new N.J.A.C. 6A:28-9.11(d)3 to require the reading of the
resolution to be memorialized in the district board of education’s or the board of trustees’
minutes of the meeting and a copy of the approved minutes to be provided to the Commission.
The proposed amendments will help ensure public transparency and accountability.

The Department proposes new N.J.A.C. 6A:28-9.11(e) to establish that a written decision
of the Commission will create a record of the penalty it would have recommended if not for the
resignation of a board member or trustee who resigns following the finding of a violation of the
Act and thereby limiting the penalty that the Commission can recommend. The proposed
subsection is intended to make school officials aware of the full extent of the potential penalty
that can be imposed for similar conduct, regardless of whether a school official has resigned. The
Department maintains that the safeguards are necessary as a matter of public policy to ensure
that all school officials are accountable for their actions.

35



Subchapter 11. Appeals
This subchapter establishes the procedures for appealing a determination by the Commission.
The Department proposes to recodify existing Subchapter 11 as new Subchapter 10.

The Department proposes to amend recodified N.J.A.C. 6A:28-10.1(a), which states that
any appeal of the Commission’s determination regarding a violation of the Act shall be to the
Commissioner in accordance with N.J.A.C. 6A:4, Appeals. The Department proposes to add “or
the Commission’s recommended penalty” after “determination.” This proposed amendment will
clarify under which circumstances a school official can file an appeal to the Commissioner.

As the Department has provided a 60-day comment period on this notice of proposal, the
notice is excepted from the rulemaking calendar requirements, pursuant to N.J.A.C. 1:30-3.3(a)5.

Social Impact

N.J.A.C. 6A:28, School Ethics Commission, was promulgated to ensure that the conduct
of school officials must hold the respect and confidence of the public, and that school officials
must avoid conduct that violates the public trust or creates a justifiable impression among the
public that this trust is being violated. The rules affect approximately 17,500 board members,
trustees, and administrators of school districts, charter schools, and renaissance school projects.

The rules proposed for readoption with amendments and the new rules offer the public
guidance with respect to the Commission’s jurisdiction, along with the process for filing
complaints and appearing before the Commission. The Commission reviews approximately 70 to
80 complaints each year, many of which are filed by complainants who do not have an attorney.
The Commission also issues 25 to 35 advisory opinions annually.

The rules proposed for readoption with amendments and the new rules will reduce the
type of responsive pleading that respondents can file from an answer or motion to dismiss, to a
written statement. With the elimination of the option to file an answer or motion to dismiss in
favor of a single, written statement, it is anticipated that the Commission will be able to process
cases more quickly, as there will not be a need for the Commission to review a case at multiple
meetings. The rules proposed for readoption with amendments and the new rules will also
delineate the penalties that the Commission will recommend if school officials fail to file
disclosure statements in a timely fashion, and if board members and trustees fail to timely
complete training. By detailing the penalties that the Commission will recommend for non-
compliance, the rules proposed for readoption with amendments and the new rules will place all
school officials, board members, and trustees on notice of the ramifications. This, in turn, should
ensure more timely compliance. By requiring district boards of education and charter school or
renaissance school project boards of trustees to read resolutions detailing the nature of penalties
imposed for non-compliance, the rules proposed for readoption with amendments and the new
rules will ensure the public will be fully aware of whether school officials are compliant with
their statutory and regulatory obligations.
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The rules proposed for readoption with amendments and the new rules also aim to modernize
the Commission’s processes and procedures, and with such amendments, the Commission is aiming
to ease the burden on parties in favor of more user-friendly platforms, such as email.

The rules proposed for readoption with amendments and the new rules clarify the
minimum requirements of what must be in a complainant, with the objective of reducing the
number of deficient complaints that are filed with the Commission. With more detailed
information included in complaints, respondents can also more fully understand the nature of the
allegations levied against them, and can respond accordingly.

Economic Impact

There is no clear and quantifiable economic impact of the rules proposed for readoption
with amendments and the new rules associated with the training requirement for district board of
education members and charter school and renaissance school trustees, as required by N.J.S.A.
18A:12-33, with the exception of annual membership dues school districts and charter schools
already pay to the NJSBA. Specifically, the Act requires district board of education members and
charter school trustees to complete a training program on school district governance in their first,
second, and third years of service. Additionally, within one year after each reelection or
reappointment, the member or trustee is required to complete an advanced training program,
which must include information on relevant changes to New Jersey school law and other
information deemed appropriate to enable to member or trustee to serve effectively. NJSBA
provides the training at no cost to district board of education members and charter school and
renaissance school trustees.

The rules proposed for readoption with amendments and the new rules require all
complaints, regardless of the nature of the allegations, to be subjected to a probable cause
review. Requiring all matters to be reviewed for probable cause will likely lead to many more
cases being dismissed before being heard on the merits by the Commission or by the OAL. This
change will save time and expense for respondents who would have otherwise been required to
defend against such allegations. By reducing the number of cases transmitted to the OAL, the
rules proposed for readoption with amendments and the new rules should reduce the time and
cost related to the hearing process itself.

By reducing the number of copies of complaints (and exhibits) that complainants need to
file, and eliminating the need for complainants to notarize their signature, under oath, the rules
proposed for readoption with amendments and the new rules will also result in unquantifiable
cost savings for complainants. The ability to effectuate service on an adversary through email
will also result in unquantifiable cost savings for individuals who would have otherwise paid to
send and serve pleadings via certified mail.

The rules proposed readoption with amendments and the new rules further clarify the
expectations of complainants when filing complaints, with the objective of reducing the number of
deficient complaints that are filed with the Commission. By more clearly detailing such expectations,
the rules proposed for readoption will result in unquantifiable cost savings for complainants and also
will reduce the amount of time and effort it takes to prepare and submit a complaint.
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Federal Standards Statement

There are no Federal requirements or standards that have an impact on the rules proposed
for readoption with amendments and the new rules. N.J.A.C. 6A:28 is based on a State statute;
therefore, a Federal standards analysis is not necessary.

Jobs Impact

The Department does not anticipate a creation or loss of jobs as a result of the rules
proposed for readoption with amendments and the new rules.

Agriculture Industry Impact

The rules proposed for readoption with amendments and the new rules will not have an
impact on the agriculture industry in New Jersey.

Regulatory Flexibility Statement

A regulatory analysis is not required because the rules proposed for readoption with
amendments and the new rules do not impose reporting, recordkeeping, or other compliance
requirements on small businesses as defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-
16 et seq. Commission rules, by statute, apply exclusively to all school officials in public schools
in the State of New Jersey. They do not apply to any officials in nonpublic institutions.

Housing Affordability Impact Analysis

The rules proposed for readoption with amendments and the new rules will have an
insignificant impact on the affordability of housing in New Jersey. There is an extreme
unlikelihood the rules proposed for readoption with amendments and the new rules would evoke
a change in the average costs associated with housing because the rules proposed for readoption
with amendments and the new rules concern proceedings before the Commission.

Smart Growth Development Impact Analysis

The rules proposed for readoption with amendments and the new rules will have an
insignificant impact on smart growth. There is an extreme unlikelihood the rules proposed for
readoption with amendments and the new rules would evoke a change in housing production in
Planning Areas 1 or 2, or within designated centers, under the State Development and
Redevelopment Plan in New Jersey because the rules proposed for readoption with amendments
and the new rules concern proceedings before the Commission.

Racial and Ethnic Community Criminal Justice and Public Safety Impact Statement

There is an extreme unlikelihood that the rules proposed for readoption with amendments
and the new rules would have an impact on pretrial detention, sentencing, probation, or parole
policies concerning juveniles and adults in the State because the rules proposed for readoption
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with amendments and the new rules apply exclusively to the Commission and to school officials
in public schools in the State of New Jersey.

Full text of the rules proposed for readoption and the proposed amendments and new
rules follows (additions indicated in boldface thus; deletions indicated in brackets [thus]):
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Chapter 28. School Ethics Commission

Subchapter 1. General Provisions

6A:28-1.1 Scope and purpose

(a)

(b)

The rules set forth in this [subchapter] chapter have been adopted for the purpose of
effectuating the legislative intent of N.J.S.A. 18 A:12-21 et seq., the School Ethics Act
(P.L. 1991, c. 393), which seeks to “...ensure and preserve public confidence...” in the
integrity of elected and appointed [school board] members of a district board of
education, members of a board of trustees of a charter school or renaissance school
project, and school administrators.

To achieve this goal, the Legislature [has] adopted N.J.S.A. 18A:12-24 and [18A:12-]24.1,
which prescribe ethical standards by which [school officials] members of a district board
of education, members of a board of trustees of a charter school or renaissance school
project, and school administrators are to be guided in the conduct of their offices and
positions [and]. The School Ethics Act also created [a] the School Ethics Commission
specifically for the purpose of enforcing [those] the ethical standards through a procedure
for reviewing complaints of ethical violations, investigating those complaints, and
ultimately rendering recommendations to the Commissioner of Education as to the

imposition of sanctions when violations are [demonstrated] established.

6A:28-1.2 Definitions

The following words and terms[, when used in this chapter,] shall have the following meanings

when used in this chapter, unless the context clearly indicates otherwise.



“Act” means N.J.S.A. 18A:12-21 et seq., the School Ethics Act (P.L. 1991, c. 393).

“Administrator” means any officer|, other than a board member,] or employee of a [local] school
district, [or] charter school, or renaissance school project, but not a member of a district
board of education or member of a board of trustees of a charter school or renaissance
school project, who:
1. Holds a position [which] that requires a certificate that authorizes the holder to
serve as a school administrator, principal, or school business administrator; or
2. Holds a position [which] that does not require [that] the person hold any type of
certificate but who is responsible for making recommendations regarding hiring
or the purchase or acquisition of any property or services by the [local] school
district; or
3. Holds a position [which] that requires a certificate that authorizes the holder to
serve as a supervisor and who is responsible for making recommendations
regarding hiring or the purchase or acquisition of any property or services by the

[local] school district.

“ALJ” means an administrative law judge assigned [by the Director of the Office of

Administrative Law]to preside over contested cases pursuant to N.J.S.A. 52:14F-1 et seq.

“Benefit” as used in the Act means direct or indirect advantage, profit, privilege, or gain,

whether financial, personal, or otherwise.

“Board member” means any person holding membership, whether by election or appointment,

upon being sworn in, on any district board of education [other than the State Board of Education].



“Board of trustees” means the public agent authorized [by the State Board of Education] to

supervise and control a charter school or renaissance school project.

“Board secretary” means the school district employee responsible for fulfilling a district

board of education’s statutory and regulatory obligations to the School Ethics Commission.

“Censure” means|, except in the case of a school official who is an officer or employee of the
New Jersey School Boards Association,] a formal expression of disapproval by the
Commissioner of Education for a violation(s) of the Act, which is publicized by the adoption
of a formal resolution by the School Ethics Commission, and which is provided to the [school
official’s] district board of education or the board of trustees [of his charter school] to read and
adopt at [a] its next regularly scheduled public meeting [when said school official has been
found to be in violation of N.J.S.A. 18A:12-21 et seq]. In the case of [a school official who is]
an officer or employee of the New Jersey School Boards Association, censure means a formal
expression of disapproval [by the School Ethics Commission] publicized by the adoption of a

formal resolution by the School Ethics Commission at a public meeting.

“Charter school” means a public school established pursuant to N.J.S.A. 18 A:36A-1 et seq.,
[and which is] that is operated under a charter granted by the Commissioner of Education, that
is independent of the district board of education, and that is managed by a board of trustees.
Pursuant to N.J.S.A. 18A:12-23.1, the provisions of the Act shall apply to an administrator
and a member of a board of trustees of a charter school established under N.J.S.A.

18A:36A-1 et seq.

“Charter school or renaissance school project designee” means [the person at] the charter

school [whom the lead person designates as being] or renaissance school project employee



responsible for [assuring that school officials in the school file timely disclosure statements]
fulfilling the statutory and regulatory obligations of the board of trustees to the School

Ethics Commission.

“Code of Ethics for School Board Members” means the standards of conduct [set forth in the
Code of Ethics for School Board Members] established pursuant to P.L. 2001, c.178 (N.J.S.A.

18A:12-24.1).

“Commission” means the School Ethics Commission established pursuant to N.J.S.A. 18A:12-27.

“Commissioner” means the Commissioner of Education or [his or her] the Commissioner’s

designee.

“Complainant” means the person bringing a complaint of an alleged violation of [N.J.S.A. 18A:12-

21 et seq.] the Act or the person established as a lead complainant pursuant to N.J.A.C. 6A:28-6.6.

“Day” means a business day when the period specified is less than seven days, and a calendar
day when the period specified is seven days or more[; provided, however, that calculations].
Calculations do not include the day [of the action] from which [they] days are computed, but
[do not] include the last day of the period. [being computed unless such.] If the last day falls on
a Saturday, Sunday, or State holiday, [in which case] the last day shall be deemed the next

business day [immediately following].

“Dependent child” means any child claimed as a dependent on the [school official’s] board

member’s, member of a board of trustees’, or administrator’s Federal [and] or State tax returns.



“Disclosure statements” means the Financial and the Personal/Relative Disclosure
Statements that board members, members of a board of trustees, and administrators are

required to file annually pursuant to N.J.S.A. 18A:12-25 and 26.

“District board of education” means the board of education of a local or regional school
district, county special services school district, or county vocational school district; the
board of directors of an educational services commission or jointure commission; and the

board of education of a school district under State intervention.

“Financial Disclosure Statement” means the statement of personal finances [which school
officials] that board members, members of a board of trustees, and administrators arc
required to file annually pursuant to N.J.S.A. 18A:12-26, and that are based upon the previous

year’s finances.

“Fine” means a sanction imposed pursuant to N.J.S.A. 18A:12-29(e), for the filing of a frivolous

complaint in an amount not to exceed $500.00.

“Frivolous complaint” means a complaint determined by the Commission to be [either]:

1. Commenced, used or continued in bad faith, solely for the purpose of harassment,
delay, or malicious injury; [or]

2. One [which] that the complainant knew, or should have known, was without any
reasonable basis in law or equity and could not be supported by a good faith
argument for an extension, modification, or reversal of existing law][.]; or

3. One that constitutes an abuse of process.



“Income” [for purposes of these rules shall be] means income as defined by the Internal

Revenue Service except as otherwise provided in N.J.S.A. 18A:12-[26a(1)]26.a(1).

“List of school officials” means the electronic list prepared by each board secretary, or
charter school or renaissance school project designee, and provided to the Commission on
the dates prescribed in this chapter. This list is a public record and is subject to the Open

Public Records Act, N.J.S.A. 47:1A-1 et seq.

[“Local School District” for purposes of these rules means any local or regional school district
established pursuant to Chapter 8 or Chapter 13 of Title 18A of the New Jersey Statutes and shall
include jointure commissions, county vocational schools, county special services districts,
educational service commissions, educational research and demonstration centers, environmental

education centers, and educational information and resource centers. |

“Member of [the] immediate family”” means the [immediate family member as defined in the
Act] spouse, civil union partner, or domestic partner of a school official, or a dependent

child residing in the same household as the school official.

“Newly elected or appointed board member” means any board member who has never served as
a member of either an elected or appointed [school] district board of education in New Jersey
or who has [not served for 10 years or more and has] not previously completed a training
program prepared and offered by the New Jersey School Boards Association pursuant to

N.J.S.A. 18A:12-33.

“OAL” means the Office of Administrative Law established pursuant to N.J.S.A. 52:14F-1 et seq.



“Party” means a person [whose name] who is designated on record as a complainant or

respondent or the [School Ethics] Commission.

“Penalty” means the form of discipline the Commission recommends to the Commissioner.
Penalties include reprimand, censure, suspension, or removal of a board member, a

member of a board of trustees, or an administrator.

“Person” means a human being, and does not include district boards of education, boards of

trustees, labor organizations, or school districts.

“Personal/Relative Disclosure Statement” means the statement that [school officials] board
members, members of a board of trustees, and administrators are required to file annually

pursuant to N.J.S.A. 18A:12-25.

“Prohibited acts” means the forbidden conduct set forth for [school officials] board members,

members of a board of trustees, and administrators at N.J.S.A. 18A:12-24.

“Recuse” means to formally disqualify and remove oneself from participating in a matter,

including, without limitation, discussions and/or votes, because of a conflict of interest.

“Relative” means [a relative as defined in the Act] an individual's spouse, civil union partner
pursuant to N.J.S.A. 37:1-33, domestic partner as defined at N.J.S.A. 26:8A-3, or the
parent, child, sibling, aunt, uncle, niece, nephew, grandparent, grandchild, son-in-law,
daughter-in-law, stepparent, stepchild, stepbrother, stepsister, half-brother, or half-sister
of the individual or the individual's spouse, civil union partner, or domestic partner,
whether the relative is related to the individual or the individual’s spouse, civil union

partner, or domestic partner by blood, marriage, or adoption.



“Remedy” means the actions that the Commission may take for violations of the Act or this
chapter and include, without limitation, the issuance of an Order to Show Cause, referral
to another New Jersey Department of Education office for appropriate action, the issuance
of a complaint, the filing of a cause of action, or the recommendation of an appropriate

penalty to the Commissioner.

“Removal” means [removal from office for the length of a board member or charter school
trustee’s term of office or termination of employment] a form of penalty imposed for a
violation(s) of the Act that results, following adoption by the Commissioner, in the
immediate termination of a board member’s or a member of a board of trustees’
membership. For administrators, removal means a form of penalty that results, following

adoption by the Commissioner, in termination of employment.

“Renaissance school project” means a school or group of schools established pursuant to
N.J.S.A. 18A:36C-1 et seq., operated under a Commissioner-approved contract with a school
district, independent of the district board of education, and managed by a board of trustees.
Pursuant to N.J.A.C. 6A:31-7.2, the members of a renaissance school project board of
trustees, as well as the administrators of a renaissance school project, are considered school

officials who are required to abide by the Act and its implementing regulations.

“Reprimand” means a [rebuke by the Commissioner of a school official for having been found
to have breached] form of penalty that declares the conduct of a board member, a member
of a board of trustees, or an administrator violated the standards of conduct prescribed by
[N.J.S.A. 18A:12-21 et seq.] the Act but does not result in the publication or the adoption of

a formal resolution by the Commission.



“Respondent” means the [school official] board member, the member of a board of trustees,
or the administrator against whom a complaint is made pursuant to [N.J.S.A. 18A:12-21 et

seq.] the Act.

“School district” means any local or regional school district, charter school, or renaissance
school project established pursuant to N.J.S.A. 18A:8, 13, 36A, and 36C and includes, but is
not limited to, jointure commissions, county vocational school districts, county special
services districts, educational service commissions, educational research and demonstration

centers, environmental education centers, and educational information and resource centers.

“School official” means a board member, a member of the board of trustees [of a charter school],
an administrator, or an employee or officer of the New Jersey School Boards Association, but
not including any member of the secretarial, clerical or maintenance staff [of the Association, or

an administrator of a district board of education or charter school].

“Spouse” means the person to whom the school official is legally married under New Jersey law,
and also includes a partner in a civil union [couple] as established [in] at N.J.S.A. 37:1-33 or a

domestic partner as established at N.J.S.A. 26:8A-1 et seq.

“Suspension” means a form of penalty imposed for a violation(s) of the Act that results in a
school official being barred from engaging in any activity and/or matter related to the

school official’s position for a designated period of time.

“Trustee” means any person holding membership, upon being sworn in, on any board of
trustees of a school district, charter school, or renaissance school project. For the purposes

of this chapter, “trustee” includes members of any other board established to be the public



agent authorized by the State Board of Education to supervise and control a school district

through its administrative personnel.

6A:28-1.3 Functions and authority of the [School Ethics] Commission

(a)

Pursuant to the provisions of [N.J.S.A. 18A:12-21 et seq.] the Act, the [School Ethics]

Commission shall:

1.

Prescribe [a Financial Disclosure Statement and a Personal/Relative Disclosure
Statement] disclosure statements in accordance with N.J.S.A. 18A:12-25 and 26
[and 25 respectively], to be filed by all school officials [as defined herein] on or
before April 30 of each year, or at such other times as [these rules] this chapter
may require;

Appoint [such] professional and clerical staff and incur [such] expenses as may be
necessary to carry out the provisions of [N.J.S.A. 18A:12-21 et seq.] the Act
within the limits of funds appropriated or otherwise made available to [it] the
Commission. All appointments shall be made in accordance with the provisions
of Title 11A of the New Jersey Statutes;

Issue advisory opinions, pursuant to N.J.S.A. 18A:12-31;

Process and investigate complaints raised pursuant to N.J.S.A 18A:12-29 and
conduct [such] hearings as may be necessary;

Administer the receipt and retention of disclosure statements as required by the Act;
Have the authority to issue Orders to Show Cause, and compel the attendance of
[such] witnesses and the production of [such] documents as [it may] the

Commission deems necessary and relevant to carrying out its duties under the Act;
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[7.]8.

Have the authority to issue and enforce an Order to Show Cause for failure

to file required disclosure statements, and failure to complete required ethics

training;

Be empowered, along with the persons appointed by [it] the Commission, to

administer oaths and examine witnesses under oath; [and]

Have the authority, by resolution adopted by the Commission, to designate

an authorized individual, on behalf of the Commission, to do the following:

i.

ii.

il

iv.

vi.

Issue an Order to Show Cause for the failure of a school official to file
disclosure statements as required by N.J.S.A. 18A:12-25 and 26;
Issue an Order to Show Cause for the failure of a board member or
trustee to fulfill the training requirements at N.J.S.A. 18A:12-33, in
accordance with N.J.A.C. 6A:28-1.6(a)l and 2;

Issue an Order to Show Cause for a violation(s) of the Act that, in the
discretion of the Commission, requires immediate review and
adjudication;

Deny a request for an advisory opinion, in accordance with N.J.A.C.
6A:28-5.2(c)3;

Consolidate complaints, designate lead complainants, and/or share
information about a complaint as permitted by N.J.A.C. 6A:28-6.6;
Direct that a complaint be amended in order to comply with
requirements set forth at N.J.A.C. 6A:28-6.3 and deny permission for

an amendment where an Answer has already been filed;
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vil.

viii.

ix.

Xi.

Xii.

[8.] 10.

Issue a subpoena on behalf of the Commission to compel the
attendance of a person to testify or to produce documents, as deemed
necessary to a matter pending before the Commission, in accordance
with N.J.A.C. 6A:28-8.1(a);

Grant or deny requests for extensions to file submissions, as set forth
at N.J.A.C. 6A:28-7.4 and 9.7;

Administratively dismiss a complaint, in accordance with N.J.A.C.
6A:28-9.2;

Adjourn a hearing, in accordance with N.J.A.C. 6A:28-9.9;

Perform other managerial or administrative functions not specified in
the resolution; and

Provide the Commission with a summary of the actions taken
pursuant to this section on a monthly basis.

Recommend to the Commissioner the reprimand, censure, suspension or

removal of a school [officials from the district board of education or charter

school] official found to have violated the [School Ethics] Act.

6A:28-1.4 Jurisdiction of the [School Ethics] Commission

(a) The [School Ethics] Commission shall have jurisdiction over matters arising under the

Act. The [School Ethics] Commission shall not receive, hear, or consider any pleadings,

motion papers or documents of any kind relating to any matter that does not arise under

the Act.

(b) A [School Ethics] Commission member shall not participate in any proceedings on a

complaint against a school official in a school district, a charter school, or a
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renaissance school project in which [he or she] the Commission member serves or by
which [he or she] the Commission member is employed. [and] A Commission
member also shall not participate in any proceedings on a complaint in which the
Commission member or a member of [his or her] immediate family has a personal or

financial involvement.

6A:28-1.5 Abeyance

Pursuant to N.J.S.A. 18A:12-32, the [School Ethics] Commission shall not process any

complaint nor issue a final ruling or advisory opinion where the subject matter of [such] the

complaint or advisory opinion is pending in any court of law or administrative agency of this

State. The [School Ethics] Commission shall place [such] the matters in abeyance and notify the

parties accordingly.

6A:28-1.6 Order to Show Cause

(a)

If, in the course of implementing and enforcing the Act, the [School Ethics] Commission
becomes aware of facts that appear to indicate that a school official has violated the Act
or this chapter, [it] the Commission may issue an Order to Show Cause as to why the
school official should not be found in violation of the Act or this chapter, and [accord]
provide the school official an opportunity to respond. A statement of the factual details
and [investigative] findings, if applicable, supporting the charge shall accompany the
order. This procedure shall not preclude the filing of a complaint. An Order to Show
Cause shall be appropriate in, but not limited to, the following circumstances|, although

it is not to be deemed limited thereto]:
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1. Failure of a school official to file disclosure statements as required [at] by
N.J.S.A. 18A:12-25 and 26; [or]

2. Failure of a [school] board member or [charter school] a trustee to fulfill the
training requirements of N.J.S.A. 18A:12-33[.]; or

3. When the Commission, on its own initiative, has determined that a complaint
is frivolous.

(b) Where an Order to Show Cause is issued, the school official shall have 20 days to submit
a response in writing under oath as to why the school official should not be found in
violation of the Act or this chapter.

(©) Upon receipt of the response to the Order to Show Cause or upon expiration of the 20-
day time period for [so] filing, the [School Ethics] Commission may proceed to a
determination of a violation on a summary basis.

1. [Where the] The Commission may conduct an investigation and/or hearing
when the Commission deems it necessary because material facts are in dispute
[it may conduct an investigation or a hearing], and review on a summary basis

is not appropriate.

6A:28-1.7 Proof of service

(a) Proof of service shall be in the form of one of the following:
1. An acknowledgement of service signed by the attorney or the attorney’s designee
for each party or signed and acknowledged by the party or agent thereof,

indicating the address at which each party was served,
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2. An affidavit of the person making service, sworn or affirmed to be true [in the
presence of a notary public or other person authorized to administer an oath or
affirmation], indicating the address at which each party was served;

3. A certification indicating the address at which each party was served and meeting
the requirements of New Jersey Court Rules at R. 1:4-4(b); [or]

4. A copy of the receipt for certified mailing or delivery by messenger. The return
receipt card (“green card”) is not required for proof of service of certified
mailing[.]; or

5. A copy of the email address at which a party was served, along with a copy of
the “delivered” and/or “read” receipt.

(b) The Commission shall serve the complaint on the respondent(s) after the
Commission determines that the contents of the complaint comply with the format
set forth at N.J.A.C. 6A:28-6.3.

(©) After service of the complaint by the Commission, all filings shall be served by the
filing party on their adversary in the same manner as the Commission was served,

and proof of service shall be provided to the Commission.

6A:28-1.8 Relaxation of rules

(a) The rules in this chapter shall be considered general rules of practice to govern, expedite,
and effectuate the [School Ethics] Commission’s implementation and enforcement of the
Act. [Where such rules] Rules that do not reflect a specific statutory requirement or an
underlying rule of the OAL[, they] may be relaxed or dispensed with by the [School
Ethics] Commission, in its discretion, in any case where a strict adherence thereto may be

deemed inappropriate or unnecessary or may result in injustice.
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(b) The Commission maintains the authority to provide, in extraordinary
circumstances, relief to school officials who are unable to comply with the
requirements of this chapter. Extraordinary circumstances include, without
limitation, when a school official is engaged in military service or is gravely ill. The
issuance of extraordinary relief does not relieve the school official from compliance

once the period of relief expires.

Subchapter 2. By-Laws of The [School Ethics] Commission

6A:28-2.1 Members

[(@)] The [School Ethics] Commission shall consist of nine members appointed for three-year

terms in the configuration and manner prescribed by [N.J.S.A. 18A:12-21 et seq.] the Act.

6A:28-2.2 Chairperson

(a) In [accord] accordance with the provisions of [N.J.S.A. 18A:12-21 et seq.] the Act, the
Commission[,] shall elect, by majority vote, [shall elect] one member to serve as
chairperson for a term not to exceed one year. There is no limit to the number of terms a
chairperson may serve.

(b) Should the chairperson resign or otherwise be unable to complete [his or her] the term,
the remaining Commission members shall elect, by majority vote, [elect] a chairperson
from among their membership to serve the remainder of the unexpired term.

(©) Should the chairperson be unable to attend any regular or special meeting of the
Commission, the Commission shall select, by majority vote of the quorum, [shall select]

a temporary chairperson to preside over the meeting.
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(d)

(e)
®

The chairperson shall preside over the meetings of the Commission and shall perform all
duties incidental to that office. The [Chairperson] chairperson shall be ex officio a

member of all committees, except the [Nominating Committee] nominating committee.
The chairperson shall serve a one-year term that shall commence on July 1 of each year.

The chairperson shall appoint the members of all committees.

6A:28-2.3 Meetings

(a)

(b)

(©)

(d)

Parliamentary procedures in meetings of the Commission shall be governed by Robert’s
Rules of Order Newly Revised ([10"] the latest Edition), which is incorporated herein by
reference as amended and supplemented and a copy of which can be obtained from
Perseus Publishing, Markets Department at the Perseus Books Group, 11 Cambridge
Center, Cambridge, MA 02142.

Regular monthly meetings shall be held at [such] the time[,] and the place and on [such]
the dates [as] established by the Commission. [and] Public notice of [such] the regular
meetings shall be made in accordance with the Senator Byron M. Baer Open Public
Meetings Act (OPMA), N.J.S.A. 10:4-6 et seq.[, the Open Public Meetings Act.]
Special meetings may be called by the Commission chairperson at any time or at the
request of any three members. [Three] When possible, three days’ notice of any special
meeting shall be given to each member. Public notice of [such] special meetings shall be
made [pursuant to N.J.S.A. 10:4-8] in accordance with the OPMA.

A quorum shall consist of a majority of the [number of voting members] authorized

membership of the Commission reduced by any vacancy(ies).
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(e)

®)

If a member of the Commission misses three consecutive public monthly meetings without
good cause, the Commission shall determine, by majority vote, [determine] whether to
recommend the removal of the member to the Governor [the removal of the member].

At the discretion of the chairperson, members may attend regular monthly meetings
or special meetings by telephone, or by a live video or audio platform that can also

be accessed by the public.

6A:28-2.4 Committees

(2)
(b)

(©)

(d)

The Commission shall act as a committee of the whole.

The [Commission] chairperson shall select, at the Commission’s May meeting, a
nominating committee of three persons whose function it shall be to select a nominee for
chairperson. [to] The nominating committee shall present its nominee to the
[committee as a whole for approval] Commission at its [May] June meeting for
approval.

[Special] The chairperson may appoint special committees [may be appointed by the
chairperson] to consider and make recommendations to the Commission on any matter,
and will designate a special committee chairperson for each special committee.
Special committee meetings will be held on the dates, and at the times, as

determined by the special committee chairperson.

Subchapter 3. Filing of Disclosure Statements

6A:28-3.1 Procedures for filing of disclosure statements
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(a)

(b)

(c)

[Annually, on] On or before April 30[th] of each year, or as otherwise provided in [these
rules] this chapter, all returning school officials who filed disclosure statements in
the same school district, charter school, or renaissance school project, in the
previous year, shall electronically file[, on forms provided by the Commission through
the executive county superintendent, both a Financial] disclosure statements [and a
Personal/Relative Disclosure Statement with their local school board secretaries or
charter school designees who shall file the original disclosure statements with the office
of the executive county superintendent] that are complete and accurate.

1. School officials shall complete their disclosure statements based upon
financial information from the preceding calendar year.

2. Responses on the disclosure statements shall initially be reviewed by the
board secretaries, or the charter school or renaissance school project
designees, and then will be approved by the executive county superintendent
or the Commission’s staff.

All disclosure statements filed in accordance with [N.J.S.A. 18A:12-21 et seq.] the Act

and [these rules] this chapter shall be public records, and will be available on the

Commission’s website. [Requests for copies of disclosure statements shall be directed to

the district board secretary or executive county superintendent and shall be subject to

copying fees pursuant to N.J.S.A. 47:1A-1 et seq.]

New board members in Type I school districts appointed to take office, or appointed

to fill vacancies, shall electronically file the disclosure statements within 30 days of

being sworn in. The board secretaries shall add the names of these school officials to

the list of school officials once they are sworn in.
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[(©)] (d) [Board] New board members in Type II school districts elected to their positions

[(d)

(e)

®

in [the annual April] a school election, or appointed to fill vacancies, shall electronically
file the [requisite] required disclosure statements within 30 days of [taking office] being
sworn in. The board secretaries shall add the names of these school officials to the
list of school officials once they are sworn in.

Board members in Type I school districts who are initially appointed to take office on
May 16 or June 1 as the case may be, shall file the required disclosure statements within
30 days of taking office. Board members in Type I districts appointed to fill vacancies
shall likewise file within 30 days of taking office.]

[Members of the board of] Pursuant to N.J.S.A. 18A:12-23.1, 18A:36A-1 et seq., and
18A:36C-1 et seq., trustees [of a charter school] shall [initially] electronically file the
required disclosure statements within 30 days after the granting of the charter or
establishment of the renaissance school project. Thereafter, any newly appointed
trustee shall [have] electronically file disclosure statements within 30 days [from
appointment to file] of being sworn in. The charter school or renaissance school
project designees shall add the names of new trustees to the list of school officials
once they have been sworn in.

[Administrators, as defined in this chapter,] New administrators appointed to fill
vacancies after the April 30 filing date[,] shall electronically file the required disclosure
statements within 30 days of the first date of their [appointment] employment. The
board secretaries and the charter school and renaissance school project designees
shall add the names of new administrators to the list of school officials once they

have begun employment.
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(h)

New officers and employees of the New Jersey School Boards Association who must
comply with N.J.S.A. 18A:12-25 and 26, shall electronically file their disclosure
statements within 30 days of the first date of their employment. The New Jersey School
Boards Association shall designate a current employee of its organization to ensure and
fulfill the organization’s statutory and regulatory obligations to the Commission.

Each school official shall have an affirmative responsibility to confirm with the board
secretary, or the charter school or renaissance school project designee, that the school
official’s name has been added to the list of school officials within the time period set
forth in this section, and that the school official’s name continues to appear on the list

of school officials for as long as the individual remains a school official.

6A:28-3.2 Duties of district boards of education and charter school[s] or renaissance school

project boards of trustees

(a)

[In order to] To comply with the filing requirement for returning school officials, each
[local district] board secretary, [or] and charter [school] or renaissance school project
designee, shall [annually] create a list of school officials, on or before February 1 [file
with the executive county superintendent a written list of names of those school officials,
by office and position, whose responsibilities would require the filing of the Financial
and Personal/Relative Disclosure statements pursuant to the criteria contained in N.J.S.A.
18A:12-21 et seq. and these rules] of each year. [Offices and positions vacant or to
become vacant by virtue of expiration of terms or personnel leaving the district are to be
listed.] The list of school officials shall contain the name, telephone number, and
email address of each returning school official, by office and position, who is

required to file disclosure statements.
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[(b)

(©)

(d)

(e)

(b)

The board secretary in Type II school districts shall, upon election of new board members

or appointments to fill vacancies, file with the executive county superintendent a written

list of the names of the newly elected members and the executive county superintendent

shall provide the forms necessary for compliance.

The board secretary in Type I school districts shall file with the executive county

superintendent a written list of the names of the newly appointed board members and the

executive county superintendent shall provide the required forms.

The lead person of a charter school must appoint someone to be responsible for the

dissemination and collection of disclosure statements. The charter school designee shall

file with the executive county superintendent a written list of the names of the newly

appointed trustees.

The board secretary or charter school designee shall file with the executive county

superintendent a written list of any newly appointed administrators or supervisors subject

to the requirement to file disclosure statements under the School Ethics Act.]

If a new school official is elected or appointed before April 1, the board secretary, or

the charter school or renaissance school project designee, shall do the following:

1. Add the new school official to the February list of school officials;

2. Ensure that the school official receives instructions on how to complete the
disclosure statements; and

3. Ensure that the school official files the disclosure statements within 30 days

of being sworn in.
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(c)

If a new school official is elected or appointed on or after April 1, the board

secretary, or the charter school or renaissance school project designee, shall do the

following:
1. Add the new school official to the June list of school officials;
2. Ensure that the school official receives instructions on how to complete the

disclosure statements; and
3. Ensure that the school official files the disclosure statements within 30 days

of being sworn in.

[(D] (d) [Upon receipt of the disclosure statements from a school official,] On or before

[(g)

April 30 for school officials who are on the February list of school officials, and on
or before November 15 for school officials who are on the June list of school
officials, the board secretary, or the charter school or renaissance school project
designee, shall [date stamp] review the [original] disclosure statements[, provide a copy
of the date-stamped disclosure statements to the school official, maintain a copy of the
date-stamped disclosure statements at the district board of education or the charter
school, and file the original date-stamped disclosure statements with the office of the
executive county superintendent] to ensure that all filings are complete, and all
questions have been answered. Once the board secretary, or the charter school or
renaissance school project designee, completes this review, the disclosure statements
will be submitted to the executive county superintendent for final review and
approval.

On or before April 30, or July 1 for newly elected or appointed school officials, the board

secretary of each district board of education or charter school designee shall, before
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transmitting the completed disclosure statements to the executive county superintendent,

review each disclosure statement.

1. The board secretary or charter school designee shall provide a certification that
both required statements have been filed and that all questions have been
answered or indicated as not being applicable, except that school officials shall
list the name and address of each source of income in the financial disclosure

statement. |

[(h)] (e) Annually, within 10 calendar days of April 30, the board secretary or the charter

®

school or renaissance school project designee shall provide to the executive county
superintendent a written list of [the names, home addresses and positions of all persons
on the February 1 list of] school officials [compiled in accordance with (a) above and all
newly elected or appointed persons] who [have] failed to file [as required by N.J.S.A.
18A:12-21 et seq] disclosure statements.

The board secretary, or the charter school or renaissance school project designee,
shall review the disclosure statements to identify conflicts of interest. To the extent a
website is maintained, the board secretary, or the charter school or renaissance
school project designee, shall post a link on the school district’s, charter school’s, or
renaissance school project’s website, to each school official’s most recently filed
disclosure statement, as it appears on the Commission’s website. The link shall be
posted on the same webpage as the contact information for each school official or on

a standalone webpage for all school officials.
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6A:28-3.3 Procedures in the event of failure to file disclosure statements

(a)

(b)

(©)

(d)

(e)

Failure to timely complete and file [the requisite] disclosure statements [as prescribed by
N.J.S.A. 18A:12-25 and 26] shall constitute a violation of the [School Ethics] Act, and
may result in the reprimand, censure, suspension, or removal of a school official
[pursuant to the recommendation of the Commission as acted upon by the
Commissioner].

[In the event of the failure of] If a school official fails to timely complete and file the
disclosure statements, the Commission may issue an Order to Show Cause pursuant to the
provisions of N.J.A.C. 6A:28-1.6.

Unless good cause is shown or the school official previously has been the subject of
an Order to Show Cause, the Commission shall recommend that a school official
who completes the disclosure statements after the issuance of an Order to Show
Cause, but before the Commission issues its decision, receives a censure.

Unless good cause is shown or the school official previously has been the subject of
an Order to Show Cause, the Commission shall recommend that a school official
who completes and files the disclosure statements after the Commission issues its
decision, but before the Commissioner issues a final decision, receives a suspension
for 30 days. The Commission will recommend this penalty only if the school official
notifies the Commission, in writing, that the school official successfully completed
and filed the disclosure statements before the Commissioner issues a final decision.
If the school official does not provide such notification, the Commission will
recommend a suspension for 60 days.

Unless good cause is shown, the Commission shall recommend that a school official
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who fails to complete and file the disclosure statements after the Commission issues

its decision, and has not filed the disclosure statements as of the date the

Commissioner issues a final decision, be removed from the school official’s position.

® After the Commissioner imposes a penalty, the Commission shall adopt a resolution
affirming the penalty. The resolution shall be read by the district board of education
or the board of trustees at the beginning of its next regularly scheduled public
meeting, and memorialized in the minutes of the meeting.

1. Once the minutes are approved, the district board of education or the board
of trustees shall forward a copy of the minutes to the Commission.

i. If the minutes are not forwarded to the Commission by the district
board of education or the board of trustees, the Commission shall
have the authority to seek any penalty and/or remedy authorized by
this chapter against an appropriate school official.

2. The district board of education or the board of trustees shall also post the
resolution for a period of no less than 30 days in such places where public
notices are posted.

3. The resolution shall also be published on the school district’s, the charter
school’s, or the renaissance school project’s website, if available, for a period

of no less than 30 days.

6A:28-3.4 Procedures in the event of incomplete filing

(a) If a board secretary, or a charter school or renaissance school project designee,
determines that a school official’s disclosure statements are incorrect or incomplete,

the board secretary, or charter school or renaissance school project designee, shall
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return the disclosure statements to the school official. The school official shall have
20 days from receipt of the returned filing to correct and/or complete the disclosure
statements and resubmit them to the board secretary, or the charter school or
renaissance school project designee. The board secretary, or the charter school or
renaissance school project designee, then shall file the corrected or completed
disclosure statements with the executive county superintendent.

[(@)] (b) [When an] If the executive county superintendent determines that [a portion of] a
school official’s disclosure statements[, which are timely filed pursuant to N.J.A.C.
6A:28-3.1, is] are incorrect and/or incomplete, [he or she] the executive county
superintendent shall return the disclosure statements to the board secretary, or the
charter school or renaissance school project designee, who then shall [then] return the
disclosure statements to the school official. The school official shall have 20[-]days from
receipt of the returned filing to correct and/or complete the disclosure statements and
[file with] resubmit them to the board secretary, or the charter school or renaissance
school project designee, who then shall [then] file the corrected and/or completed
disclosure statements with the executive county superintendent.

[(b)] (¢) [At the expiration of such time period or upon further receipt of] If a school
official fails to resubmit corrected and/or completed disclosure statements [which fail
to provide such information as required by the Act] after 20 days, the Commission may
issue an Order to Show Cause pursuant to the provisions of N.J.A.C. 6A:28-1.6.

(d) If a response is not received within the 20-day period, or if the school official fails to
properly file, the Commission may regard the school official’s incomplete filing as a

failure to file, and the Commission shall proceed in accordance with N.J.A.C. 6A:28-3.3.
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Subchapter 4. Board Member and Charter School or Renaissance School Project Trustee Training

6A:28-4.1 Training requirement

(2)

(b)

(©)

[Each newly elected or appointed] Within the first 90 days of a new board member’s or
[charter school] a new trustee’s first term, the board member or trustee shall[, during
the first year of his or her service on any board,] complete a training program prepared
and offered by the New Jersey School Boards Association[, which]. The training shall
include [in its content] instruction relative to the board member’s or trustee’s
responsibilities under the Act.

Each board member and [charter school] trustee shall complete, in both the second and
third years of [his or her service on any board] the member’s or trustee’s first term,
[complete] a training program to be prepared and offered by the New Jersey School
Boards Association. The training program shall include information on school district
governance.

Within one year after each [re-election] reelection or [re-appointment] reappointment to
the district board of education or [charter school] the board of trustees, each board
member or [charter school] trustee shall complete an advanced training program to be
prepared and offered by the New Jersey School Boards Association. The training shall
include information on relevant changes to New Jersey school law [to be prepared and
offered by the New Jersey School Boards Association] and other information deemed

appropriate to enable the board member or the trustee to serve most effectively.
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6A:28-4.2 Procedures for compliance

(a)

(b)

(©)

Each board secretary, [or] and charter school or renaissance school project designee,
shall [notify in writing] provide written notice to the New Jersey School Boards
Association and the Commission when a new board member or trustee is elected or
appointed [to the board], when a board member or [charter school] a trustee is reelected
or reappointed, [to the board and] when a board member or [charter school] a trustee
resigns or is removed, [from the board] and when the term of a board member or a
trustee expires. All written notifications must be provided to the New Jersey School
Boards Association and the Commission within 30 days of occurrence. Failure to do
so may result in the Commission seeking an appropriate remedy.

1. The board secretary, or the charter school or renaissance school project
designee, shall provide the New Jersey School Boards Association with the
name(s], [and] school address[es], telephone number, and email address of
[such] each board member[s] or [charter school] trustee[s].

The New Jersey School Boards Association shall [notify] provide written notice to the

board secretary, or the charter school or renaissance school project designee, [in

writing,] when a board member or [charter school] a trustee has attended a training
program that satisfies the training requirements.

By [March 31] January 1 of [each] the second calendar year for board members

elected in November, April 1 of the first calendar year for board members elected in

April, and July 1 for charter school and renaissance school project trustees, the New

Jersey School Boards Association shall [present to] provide the [School Ethics]

Commission [a list] with the names of [those] the board members and [charter school]
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(d)

the trustees who have not fulfilled the training requirements as required by the Act and
this chapter.

Board members and [charter school] trustees [failing] who fail to comply with the
training requirements shall be considered in violation of N.J.S.A. 18 A:12-33[. The], and
the Commission [may] shall proceed [thereafter] in conformance with the procedures set

forth [in] at N.J.A.C. 6A:28-1.6.

6A:28-4.3 Penalties for non-compliance

(@)

(b)

(©)

If a board member or a trustee fails to complete training as required by this
chapter, the Commission shall issue an Order to Show Cause pursuant to the
provisions of N.J.A.C. 6A:28-1.6.

Unless good cause is shown or the school official previously has been the subject of
an Order to Show Cause, the Commission shall recommend that a board member or
a trustee who completes training after the issuance of an Order to Show Cause, but
before the Commission issues its decision, receives a censure.

Unless good cause is shown or the school official previously has been the subject of
an Order to Show Cause, the Commission shall recommend that a board member or
a trustee who completes training after the Commission issues its decision, but before
the Commissioner issues a final decision, receives a suspension for 30 days. The
Commission will recommend this penalty only if the board member or the trustee
provides to the New Jersey School Boards Association and the Commission written
notice that the board member or the trustee successfully completed training, and
provides the written notice before the Commissioner issues a final decision. If the

board member or the trustee does not provide such written notification, the
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(d)

(e)

Commission will recommend a suspension for 60 days.

Unless good cause is shown, the Commission shall recommend that a board member

or a trustee who fails to complete training after the Commission issues its decision,

and after the Commissioner issues a final decision, be removed from the board
member’s or trustee’s position.

If the Commissioner imposes a penalty for non-compliance with this subchapter, the

Commission shall adopt a resolution affirming the penalty. The resolution shall be

read by the district board of education or the board of trustees at the beginning of

its next regularly scheduled public meeting, and shall be memorialized in the
minutes of the meeting.

1. Once the minutes are approved, the district board of education or the board
of trustees shall forward a copy of the minutes to the Commission.

i. If the minutes are not forwarded to the Commission by the district
board of education or the board of trustees, the Commission shall
have the authority to seek any penalty and/or remedy authorized by
this chapter against an appropriate school official.

2. The district board of education or the board of trustees shall also post the
resolution for a period of no less than 30 days in such places where public
notices are posted.

3. The resolution shall also be published on the school district’s, or the charter
school’s or renaissance school project’s website, if available, for a period of

no less than 30 days.
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Subchapter 5. Advisory Opinions

6A:28-5.1 Entitlement to an advisory opinion

Any school official, or an attorney on the school official’s behalf, may request and obtain an
advisory opinion from the Commission as to whether any proposed conduct or activity of a
school official within the same school district, charter school, or renaissance school project
as that in which the school official serves, would constitute a violation of the Act in [its] the
Commission’s opinion [constitute a violation of the provisions of the School Ethics Act]. If an
attorney files a request on behalf of a school official, the request shall provide the name of
the school official who is the subject of the request, as well as the school official’s school

district, charter school, or renaissance school project.

6A:28-5.2 Procedures for requesting and receiving an advisory opinion

(a) Requests for advisory opinions [must] shall clearly set forth in detail the [specific]
anticipated future conduct or activity the school official seeks to undertake and the
exact role [he or she will play] the school official anticipates having in that activity or
conduct, as well as the anticipated date(s) the prospective activity is to occur or
begin.

1. The request shall include a statement that the school official has reviewed the
public advisory opinions available on the Commission’s website, and the
concern raised in the request has not already been addressed by the

Commission in an existing advisory opinion.
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(b)

(©)

2. Upon receipt of a request for an advisory opinion, the Commission may copy
the attorney who represents the district board of education or the board of
trustees on the Commission’s response to the request.

A school official may seek an advisory opinion from the Commission as to the proposed

conduct of another school official, but [he or she must] the requesting school official

shall provide proof of service pursuant to N.J.A.C. 6A:28-1.7 to show that [he or she has
copied] the school official whose proposed activity or conduct is in question has been

copied on the request. The school official whose conduct is in question will then have 10

days from [the date] receipt of the advisory opinion request to respond.

Upon receipt of a request for an advisory opinion, the Commission shall assign a file

number to the request.

1. During the course of any staff work and/or Commission deliberation [with regard
to] regarding the request for an advisory opinion, the request shall be identified
for purposes of public access only by file number and not by the name(s) of
school official(s) involved.

2. [No information] Information regarding any request for an advisory opinion shall
not be made public by the Commission unless the information is incorporated into
the advisory opinion and made public in accordance with (e) below.

3. The Commission may decline to accept an advisory opinion request where public
advisories sufficiently address the questions raised in the advisory opinion
request, [or] where the request does not meet the requirements of [subsections (a)

and (b) above] this subchapter, or where the Commission has determined
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there is insufficient time to consider and respond to the request before the
proposed activity occurs.

(d) The Commission or its staff may require additional information from the [person] school
official or attorney seeking an advisory opinion or require the [person’s] school
official’s appearance before [it] the Commission or its staff.

(e) Advisory opinions issued by the Commission shall not be made public unless six
members [shall] vote to direct the opinion to be made public.

1. Advisory opinions made public by the Commission shall delete the name and
school district of the school official requesting the advisory opinion, as well as
any other information that would identify the district board of education, the

board of trustees, or the school official.

Subchapter 6. Filing and Amendment of Complaints; Burden of Proof

6A:28-6.1 Who may file a complaint

(a) Any person may file a complaint with the Commission alleging a violation of the Act.
(b) Any member of the Commission may file a complaint.
1. A Commission member who files a complaint shall not participate as a
Commission member in any subsequent proceedings [on] related to that

complaint [in the capacity of a Commission member].

6A:28-6.2 Process for the filing of a complaint

(a) To file a complaint with the Commission alleging a violation of the Act, a complainant

[shall file] may either:
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1. File an original [and two copies] hardcopy complaint with related exhibits,
along with one copy of such complaint[, together with a] and related exhibits,
and an additional copy of the complaint and related exhibits for each
respondent named in the complaint[. The complainant shall use the format set
forth at N.J.A.C. 6A:28-6.3.]; or

2. File an electronic complaint with related exhibits with the Commission

(school.ethics@doe.nj.gov). If a complainant chooses to file a complaint with

related exhibits electronically, the complainant must still mail a copy of the
complaint with related exhibits to the Commission for each respondent
named in the complaint.
(b) Regardless of the method of filing, the contents of the complaint shall comply with
the format set forth at N.J.A.C. 6A:28-6.3.
[(b)] (¢) A complainant shall promptly provide written notice to the Commission of any
change of address or contact information, and shall promptly provide written

notification to the Commission as needed in accordance with N.J.A.C. 6A:28-[10.1]9.1.

6A:28-6.3 Contents of a complaint

(a) A complaint shall be entitled “Before the School Ethics Commission” and shall set forth
in the caption the names of the complainant(s) and the respondent(s).

(b) The complaint shall include the following:

1. The full name, home address, [and] phone number, and email address of each
complainant;
2. The full name, [and] home address, phone number (if known), and email

address (if known) of each respondent;
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3. [A brief statement, in individually] Individually numbered paragraphs|,] setting
forth [the specific allegation(s) and the facts supporting them which have given
rise to the] each alleged violation[(s)] of the Act, with each paragraph to
include, without limitation, the following:

[4.]1i. The date(s) of the occurrence(s) of each specific allegation;

[5.]1i. The section(s) of the Act claimed to be violated for each specific
allegation; and

[6.] iii. [A statement giving all pertinent facts as to whether any other action has
been instituted in the matter which is the subject of the complaint or is
pending in any court of law or administrative agency of this State; and]
The specific facts or arguments that support the contention that the
Act was violated;

[7.] 4. A [notarized] signature and certification [under oath for] by each complainant|[.];
and

5. Evidence in support of the allegations, including, but not limited to: meeting
minutes, meeting agendas, certifications, and affidavits. Where possible, the
specific parts of the evidence that support the alleged violation(s) must be
highlighted or otherwise identified. The complainant(s) shall include an
index of the highlighted material, identifying the page number or location
within the document(s) where the highlighted information is located.

(©) A complaint alleging solely a violation of the [code of ethics for school board members]

Code of Ethics for School Board Members shall name only [school] board members
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or trustees as respondents and shall set forth [in the complaint] a factual basis for the
allegations in accordance with N.J.A.C. 6A:28-6.4.

(d) A complaint should be submitted in substantially the following format:

Name of

Complainant(S), : Before The School

V. : Ethics Commission
of New Jersey

Name of Respondent(S) : School Ethics Act

Complaint Form

I, (Name of Complainant), residing at (home address, [and] phone number, and email
address of complainant), request the School Ethics Commission to consider a complaint against
the above-named Respondent(s) whose home address(es) is/are (home address of respondent(s)),
whose phone number(s) is/are (phone number(s) of respondent(s)), and whose email
address(es) is/are (email address(es) of respondent(s)), in accordance with the authority of the
School Ethics Commission to entertain such complaints under N.J.S.A. 18A:12-21 et seq.

The facts upon which this complaint is based are as follows:

[1. Statement of facts:

Date of occurrence:
I assert this to be a violation of:

2. Statement of facts:

Date of occurrence:
I assert this to be a violation of:

3. Statement of facts:
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Date of occurrence:
I assert this to be a violation of:]

General Statement of Facts

1. Statement of specific facts in support of the allegation:

Date of occurrence:

I assert this to be a violation of: , for the following
reason(s):

(If applicable)

I assert this to be a violation of: , for the following
reason(s):

2. Statement of specific facts in support of the allegation:

Date of occurrence:

I assert this to be a violation of: , for the following
reason(s):

(If applicable)

I assert this to be a violation of: , for the following
reason(s):

3. Statement of specific facts in support of the allegation:

Date of occurrence:

I assert this to be a violation of: , for the following

reason(s):
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(If applicable)

I assert this to be a violation of: , for the following

reason(s):

Wherefore, I, as Complainant, request that the School Ethics Commission find and determine
that the above-named Respondent(s) has violated the School Ethics Act and that [he or she]

Respondent(s) be subject to such penalty as provided by the Act.

Date:

Signature of the Complainant

or [his or her] the Complainant’s Attorney

Certification [Under Oath]

(Name of Complainant), of full age, [being duly sworn upon his or her oath according to law
deposes and says] hereby certifies that the following statements are true:

1. I am the complainant in this matter.

2. I have read the complaint and aver that the facts contained therein are true to the best of my
knowledge and belief and I am aware that the statute that created the School Ethics Commission
authorizes the School Ethics Commission to impose penalties for filing a frivolous complaint.
N.J.S.A. 18A:12-29(e). I am aware that if the respondent [alleges] replies to the complaint with
an allegation that the complaint is frivolous, I shall have 20 days from receipt of the [answer]
written statement to respond to the allegation that the complaint is frivolous.

3. The subject matter of this complaint is not pending in any court of law or administrative
agency of this State. I will advise the School Ethics Commission if I subsequently become aware

that it is pending elsewhere.
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Date:

Signature of the Complainant
[or his or her Attorney]

[Sworn and subscribed to before me this day of , N

6A:28-6.4 Complainant’s burden of proof for complaints alleging a violation of the [code of

ethics for school board members] Code of Ethics for School Board Members

(a) For complaints alleging a violation of the [code of ethics for school board members]

Code of Ethics for School Board Members, the complainant has the burden to

factually establish a violation in accordance with the standards set forth below:

1. Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(a)]24.1.a shall include a
copy of a final decision from any court of law or administrative agency of this State
demonstrating that the respondent(s) failed to enforce all laws, rules, and regulations
of the State Board of Education, and/or court orders pertaining to schools or that the
respondent brought about changes through illegal or unethical procedures.

2. Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(b)]24.1.b shall include
evidence that the respondent(s) willfully made a decision contrary to the
educational welfare of children, or evidence that the respondent(s) took deliberate
action to obstruct the programs and policies designed to meet the individual needs
of all children, regardless of their ability, race, color, creed, or social standing.

3. Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(c)]24.1.c shall include
evidence that the respondent(s) took [board] official action to effectuate policies
and plans without consulting those affected by such policies and plans, or took

action that was unrelated to the respondent’s duty to:
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1. Develop the general rules and principles that guide the management of the
school district, [or] the charter school, or the renaissance school project;
il. Formulate the programs and methods to effectuate the goals of the school
district, [or] the charter school, or the renaissance school project; or
1il. Ascertain the value or liability of a policy.
Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(d)]24.1.d shall include,
but not be limited to, evidence that the respondent(s) gave a direct order to school
personnel or became directly involved in activities or functions that are the
responsibility of school personnel or the day-to-day administration of the school
district, [or] the charter school, or the renaissance school project.
Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(e)]24.1.e shall include
evidence that the respondent made personal promises or took action beyond the
scope of [his or her] the respondent’s duties such that, by its nature, had the
potential to compromise the district board of education or the board of
trustees.
Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(f)]24.1.f shall include
evidence that the respondent(s) took action on behalf of, or at the request of, a
special interest group or persons organized and voluntarily united in opinion and
who adhere to a particular political party or cause; or evidence that the respondent(s)
used the schools [in order] to acquire some benefit for the respondent(s), a member
of [his or her] the respondent’s immediate family or a friend.
Factual evidence of a violation of the confidentiality provision of N.J.S.A.

18A:12-[24.1(g)]24.1.g shall include evidence that the respondent(s) took action
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10.

to make public, reveal, or disclose information that was not public under any
laws, regulations, or court orders of this State, or information that was otherwise
confidential in accordance with [board] policies, procedures, or practices. Factual
evidence that the respondent(s) violated the inaccurate information provision of
N.J.S.A. 18A:12-[24.1(g)]24.1.g shall include evidence that substantiates the
inaccuracy of the information provided by the respondent(s) and evidence that
establishes [that] the inaccuracy was other than reasonable mistake or personal
opinion or was not attributable to developing circumstances.

Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(h)]24.1.h shall include
evidence that the respondent(s) acted on a personnel matter without a
recommendation of the chief administrative officer.

Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(1)]24.1.i shall include
evidence that the respondent(s) took deliberate action [which] that resulted in
undermining, opposing, compromising, or harming school personnel in the proper
performance of their duties.

Factual evidence of a violation of N.J.S.A. 18A:12-[24.1(j)]24.1.] shall include
evidence that the respondent(s) acted on or attempted to resolve a complaint, or
conducted an investigation or inquiry related to a complaint:

1. Prior to referral to the chief administrative officer; or

il. At a time or place other than a public meeting and prior to the failure of an

administrative solution.
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6A:28-6.5 Time period for the filing of a complaint

(a) Complaints shall be filed within 180 days of notice of the events [which] that form the
basis of the alleged violation(s). A complainant shall be deemed to be notified of events
[which] that form the basis of the alleged violation(s) when [he or she] the complainant
knew of [such] the events, or when [such] the events were made public so that one using
reasonable diligence would know or should have known.

1. For complaints alleging a violation of N.J.S.A. 18A:12-[24.1(a)]24.1.a, the
complaint shall be filed within 180 days of the issuance of a final decision from
any court of law or administrative agency of this State demonstrating that the
respondent(s) failed to enforce all laws, rules, and regulations of the State Board
of Education[,] and/or court orders pertaining to schools or that the respondent
brought about changes through illegal or unethical procedures.

2. [For complaints where the matter, which is] If the subject of the complaint is
pending in any court of law or administrative agency of this State, the complaint
shall still be filed within 180 days of notice of the events [which] that form the
basis of the alleged violation(s). In this situation, the Commission will place the

matter in abeyance as appropriate.

6A:28-6.6 Complaint processing, consolidating, and confidentiality

(a) [Upon] The Commission shall assign a file number upon receipt of a complaint [the

Commission shall assign a file number to the complaint].
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(b)

(©)

(d)

[Whenever the] The Commission [deems appropriate, it] may consolidate a complaint[s]
with a related matter when appropriate. In determining whether to consolidate

complaints, the Commission shall consider:

1. The identity of the parties in each of the matters;
2. The nature of all the questions of fact and law respectively involved;
1. To the extent that common questions of fact and law are involved, the

saving in time, expense, duplication, and inconsistency [which] that will
be realized from considering the matters together and whether such issues
can be thoroughly, competently, and fully reviewed together;
il. To the extent that dissimilar questions of fact or law are present, the
danger of confusion, delay, or undue prejudice to any party;
3. The advisability generally of disposing of all aspects of the controversy in a single
proceeding; and
4. Other matters appropriate to a prompt and fair resolutions of the issues.
Where the Commission consolidates complaints, it may designate one lead complainant
as the representative of all complaints for purposes of initial correspondence, receipt of
service for answer(s) and/or motions, and all other communications.
For any complaint filed jointly by three or more complainants, the complainants shall
designate, in a letter signed by all complainants, one lead complainant as a
representative of the group for purposes of initial correspondence, receipt of service for
answer(s) and/or motions, and all other communications. Where such a complaint does

not [so] designate a lead complainant, one shall be assigned by the Commission.
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(e)

®

(2

[For a complaint that is not held] Unless a matter is in abeyance pursuant to N.J.A.C.
6A:28-1.5, the Commission shall serve a copy of the complaint on the respondent(s)
named in the complaint. Service of process may be effectuated by the Commission by
any of the methods permitted by N.J.A.C. 6A:28-1.7.

During the course of any staff work and/or Commission deliberation with regard to the

complaint, the complaint shall be identified only by file number for purposes of public

access and not by the name(s) of the complainant(s) and the respondent(s) involved.

The Commission shall hold all information confidential regarding any pending matter

until [it first takes action at a public meeting to determine probable cause, or violation]

the Commission finds that a school official has violated the Act, or until the matter is
settled, withdrawn or dismissed, provided that:

1. Information [which] that indicates the possible violation of any criminal law
shall be provided to the Attorney General in compliance with N.J.S.A. 18A:12-
[28(d)]28.d;

2. Information about complaints may be shared as necessary for the Commission to
meet its statutory obligation to place matters in abeyance pursuant to N.J.S.A.
18A:12-32 and N.J.A.C. 6A:28-1.5;

3. The full caption of a complaint may be included in a subpoena issued pursuant to
N.J.A.C. 6A:28-[9.1]8.1;

4. Information about complaints may be shared as necessary where complaints are
consolidated pursuant to (b) and (c) above; and

5. Information regarding the status of a pending complaint may be provided to the

executive county superintendent[s].
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6A:28-6.7 Amendment of a complaint

(a)

(b)

(©)

(d)

(e)

The Commission may order the amendment of any complaint in order to comply with
the requirements set forth at N.J.A.C. 6A:28-6.3.

A complainant may amend a complaint to cure technical defects[,] or to clarify or
amplify allegations made in the original complaint. [and such amendments]
Amendments will relate back to the date the complaint was first received by the
Commission for the purposes of determining timeliness pursuant to N.J.A.C. 6A:28-6.5.
Once [an answer or other responsive pleading] a written statement is filed, an
amendment to a complaint may be made by the complainant only with the consent of
each respondent or by leave of the Commission upon written application.

Any amendment made by the complainant pursuant to (a) through (c) above shall be
submitted in [original format] the same manner as the original complaint with [two
copies] one copy, together with a copy for each respondent.

Failure to file an amended complaint within the time given may result in

administrative dismissal of the complaint.

Subchapter 7. Filing of [Answers] Written Statements

6A:28-7.1 Process for filing [an answer] a written statement

(2)

To file [an answer] a written statement with the Commission, a respondent shall [file]
either:
1. File an original hardcopy and [two copies] one copy of [such answer] the

written statement with the Commission[, and shall]; or
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2. File the written statement electronically with the Commission

(school.ethics@doe.nj.gov).

(b) A respondent shall also serve a copy of the [answer]| written statement on [the] each
complainant(s) in the same manner as the Commission was served. Proof of service on each
complainant shall also be submitted to the Commission pursuant to N.J.A.C. 6A:28-1.7.

[(b)] (¢) A respondent shall promptly provide written notice to the Commission of any
change of address or contact information, and shall promptly provide written

notification to the Commission as needed in accordance with N.J.A.C. 6A:28-[10.1]9.1.

6A:28-7.2 Contents of [an answer]| a written statement

(a) Upon receipt of the complaint from the Commission, the respondent shall file a written
statement [under oath, which shall constitute the answer to the complaint]. The [answer]
written statement shall fully and completely advise the parties and the Commission as to
the nature of the respondent’s defenses for each allegation, [and] including any grounds
upon which dismissal should be granted. The written statement shall admit or deny
each allegation set forth in the complaint with specificity. [The respondent shall respond
directly to each allegation set forth in the complaint.] Denials shall fairly meet the
substance of the allegations being denied. A respondent who intends in good faith to
deny only part [or a qualification] of an allegation shall specify [so much of it as] which
parts are true, [and material] and deny only the remainder. Evidentiary support must
be provided, when possible, pursuant to the standards at N.J.A.C. 6A:28-9.3.

(b) [Where an answer] When a written statement alleges that a complaint is frivolous|,]
pursuant to N.J.S.A. 18A:12-[29(¢)]29.e, the complainant shall have 20 days from receipt

of the [answer] written statement to respond to the allegation.
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(©)

(d)

1. If the respondent alleges that a complaint is frivolous, the respondent must
submit proof of service of the written statement on the complainant in
accordance with N.J.A.C. 6A:28-1.7.

[1.] 2. An allegation that a complaint is frivolous[,] pursuant to N.J.S.A. 18A:12-

[29(e),]29.e shall not be raised in any subsequent filings.

[An answer must] A written statement shall be signed [under oath] by the respondent(s),

and the respondent(s) shall certify as to the accuracy of the written statement.

The Commission shall not accept a counterclaim[. A], but a respondent may file a

separate complaint pursuant to N.J.A.C. 6A:28-6.1 et seq.

6A:28-7.3 Time for filing [an answer]| a written statement

(a)

(b)

Upon receipt of the complaint from the Commission, the respondent shall have 20 days
from receipt of the complaint [within which] to file [an answer] a written statement.
Where a respondent fails to file [an answer to the complaint] a written statement within
the 20-day period, the Commission shall issue a notice informing the respondent that
unless [an answer]| a written statement is received within 10 days of receipt of the
notice, each allegation in the complaint shall be deemed admitted and the Commission

may decide the matter on a summary basis.

6A:28-7.4 Extension of the time for filing [an answer] a written statement

(2)

Upon written application by the respondent, the Commission may [extend the] grant an
extension of time for the filing of [an answer] a written statement, provided that the
application was received by the Commission prior to the expiration of the time for filing

[an answer] a written statement as provided for [in] at N.J.A.C. 6A:28-7.3, and
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(b)

provided that [a copy of the application was served upon all complainants in accordance

with N.J.A.C. 6A:28-1.7] the respondent notifies the Commission of whether the

respondent’s adversary consented to the request.

[1. For complaints alleging solely a violation of the code of ethics for school board
members, the respondent shall demonstrate that a good faith effort was made to
obtain the consent of the complainant prior to application to the Commission and
the application shall so state.]

Requests for extensions [which] that are opposed [by one or more of the parties] may be

granted at the discretion of the Commission, upon a finding of good cause shown.

[Subchapter 8. Motion To Dismiss]

[6A:28-8.1 Process for filing a motion to dismiss

(a)

(b)

(©)

A respondent may file a motion to dismiss in lieu of an answer for any complaint before

the Commission.

1. The Commission shall not accept a counterclaim. A respondent may file a
complaint pursuant to N.J.A.C. 6A:28-6.

To file a motion to dismiss in lieu of an answer to a complaint, the respondent shall file

with the Commission an original and two copies of such motion, which shall be

accompanied by a brief. The respondent shall serve a copy of the motion on the

complainant and submit proof of service pursuant to N.J.A.C. 6A:28-1.7.

The motion to dismiss in lieu of an answer shall be filed within the time allotted for the

filing of an answer pursuant to N.J.A.C. 6A:28-7.3. Upon written application by the
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respondent, the Commission or its designee may extend the time for the filing of the
motion pursuant to the process established in N.J.A.C. 6A:28-7.4.
(d) A respondent may also make an oral motion to dismiss upon the conclusion of the complainant’s

case during a hearing held before the Commission pursuant to N.J.A.C. 6A:28-10.8.]

[6A:28-8.2 Process for responding to a motion to dismiss

(a) Within 20 days from receipt of the motion to dismiss in lieu of an answer, the
complainant shall file an original and two copies of a responsive brief. The complainant
shall serve a copy of the response on the respondent and submit proof of service pursuant
to N.J.A.C. 6A:28-1.7.

1. Where a motion to dismiss alleges that a complaint is frivolous pursuant to
N.J.S.A. 18A:12-29(e), the complainant shall respond to that allegation within the
responsive brief.

(b) Upon written application by the complainant, the Commission may extend the time for
the filing of a response to the motion to dismiss in lieu of an answer pursuant to the

process established in N.J.A.C. 6A:28-7.4.]

[6A:28-8.3 Commission review of a motion to dismiss

In determining whether to grant a motion to dismiss, the Commission shall review the facts in
the light most favorable to the complainant and determine whether the allegation(s), if true, could
establish a violation of the Act. Unless the parties are otherwise notified, motions to dismiss and

any responses thereto shall be reviewed by the Commission on a summary basis. |

50



Subchapter [9.] 8. Subpoenas

6A:28-[9.1]8.1 Subpoenas to compel the attendance of witnesses, production of documents;

issuance, contents, and service

(a) Subpoenas may be issued by the Commission, or its designated agent, to compel the
attendance of a person to testify or to produce books, papers, documents, or other objects
as it may deem necessary and relevant to any matter [under investigation].

(b) Subpoenas may be issued by pro se parties or attorneys-at-law in accordance with the

applicable rules of the OAL.

Subchapter [10.] 9. Review of Complaints

6A:28-[10.1]9.1 Duties of complainant(s) and respondent(s) relative to N.J.A.C. 6A:28-1.5

(a) The complainant(s) and the respondent(s) shall immediately notify the Commission in
writing when:

1. An action is filed, at any time during the pendency of a complaint before the
Commission, with any court of law or administrative agency of this State
concerning the [matter, which is the] subject of the complaint;

2. The complainant(s) or the respondent(s) become aware that the matter, which is
the subject of the complaint, is pending in any court of law or administrative
agency of this State; or

3. The matter pending in any court of law or administrative agency of this State is resolved.
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(b) Upon resolution of the matter pending in any court of law or administrative agency of
this State, the Commission shall proceed to process the complaint according to [these

rules] this chapter.

6A:28-[10.2]9.2 Administrative dismissals

(a) The Commission may[, in its discretion,] administratively dismiss complaints or specific
allegations in complaints for reasons including, but not limited to, the following:
1. Lack of jurisdiction pursuant to N.J.A.C. 6A:28-1.4;
2. The complaint is not timely filed pursuant to N.J.A.C. 6A:28-6.5;
3. The complaint was withdrawn pursuant to N.J.A.C. 6A:28-[10.5]9.5 or [10.6(a)] 9.6;
4. The sole allegation in the complaint is that a person other than a board member or
a trustee has violated the [code of ethics for school board members] Code of

Ethics for School Board Members;

5. The complaint fails to meet [minimal] the requirements [as] set forth at N.J.A.C.
6A:28-6.3;
6. The complainant(s) fail(s) to amend the complaint as requested by the

Commission pursuant to N.J.A.C. 6A:28-6.7(a) within the timeframe accorded by
the Commission; or

7. The complaint, on its face, fails to state a claim under the Act.

6A:28-[10.3]9.3 Evidence rules

(a) During the course of [investigatory] proceedings before the Commission, all relevant
evidence is [admissable] admissible. If an evidentiary hearing is scheduled before

the Commission, the evidentiary rules of the OAL as set forth at N.J.A.C. 1:1-1 et
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seq. shall apply. Evidence may include, but is not limited to, meeting minutes,

meeting agenda, certifications, affidavits, and any other relevant evidence.

1. Where possible, the specific parts of evidence that support the claim of the
alleged violation(s) must be highlighted or otherwise identified. Parties shall
include an index of the highlighted material, identifying the page number or
location within the document(s) where the highlighted information is located.

2. Parties shall prepare 10 copies to present to the Commission.

3. Parties shall provide their adversary with copies of the evidence within 10 days
of the hearing, unless otherwise agreed by the Commission and the parties.

4. Failure to provide the materials listed at (a)1 through (a)3 above may result

in the Commission barring the admission of the proposed evidence.

6A:28-[10.4]9.4 Frivolous filings

(a)

(b)

Upon receipt of the complainant’s response to an allegation that the complaint was
frivolous pursuant to N.J.A.C. 6A:28-7.2[(b) or 8.2(a)], or the expiration of the time for
filing such a response, the Commission shall make a determination by majority vote as to
whether a complaint is frivolous.

1. Where the Commission finds that a complaint is frivolous, such a finding shall
constitute sole grounds for dismissal. Such dismissal shall constitute final agency
action.

Pursuant to N.J.S.A. 18A:12-[29(e)]29.e, the Commission may impose a fine not to

exceed $500.00.
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(©)

(d)

1. If a complainant(s) who is a school official fails to pay the fine within 30 days
after receipt of the decision imposing the sanction, the Commission may take
action pursuant to N.J.A.C. 6A:28-1.6 or as otherwise set forth in this chapter.

The Commission reserves the right, at any time during the pendency of a matter, to

issue an Order to Show Cause in accordance with the procedures at N.J.A.C. 6A:28-

1.6, directing a complainant to show cause as to why a complaint should not be

deemed frivolous. In the Order to Show Cause, the Commission shall detail the basis

for a finding that the complaint is frivolous.

Failure of the complainant to timely pursue the complainant’s case, including

failure to amend a complaint and failure to attend a hearing, may be viewed as

indicia of a frivolous complaint.

6A:28-[10.5]9.5 Settlement

[(@)]

[For complaints alleging solely a violation of the code of ethics for school board
members, the] The parties may [notify] provide the Commission with written
notification of settlement at any time prior to the finding of a violation.

[1. Where settlement occurs prior to the filing of an answer, the complainant shall

officially withdraw the complaint in writing.]

6A:28-[10.6]9.6 Withdrawal

(a)

For complaints alleging solely a violation of the [code of ethics for school board
members] Code of Ethics for School Board Members, a complainant may withdraw a
complaint at any time prior to the finding of a violation by notifying the Commission and

the respondent(s) in writing.
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(b) For complaints alleging prohibited acts, [and prior to a finding of probable cause,] the
complainant may submit a written request to the Commission to withdraw the complaint
prior to a finding of probable cause by the Commission. [Such] The request shall
fully explain the circumstances for the withdrawal and state why the withdrawal would
be in the public’s interest. The complainant shall serve a copy upon the respondent(s) and

submit a proof of service pursuant to N.J.A.C. 6A:28-1.7.

6A:28-[10.7]9.7 [Processing of complaints alleging solely prohibited acts] Probable cause

determinations

[(a)  Prior to making a probable cause determination, the Commission may, at its discretion,
convene a conference. The conference may be held by staff designated by the
Commission or at a Commission meeting. The conference is not an adjudication of the
merits of the complaint. Where such a conference is convened:

1. The Commission shall provide the complainant(s) and the respondent(s) with
written notice of the conference. The written notice shall identify the individuals
requested to attend the conference.

2. Any pre-conference documentary submissions shall be provided to the
Commission at least 10 calendar days prior to the conference.

3. Any post-conference documentary submissions shall be provided to the
Commission within 14 calendar days of the conference or as otherwise agreed to
by the Commission. ]

[(b)] (a) After the filing of [an answer and the completion of any conference that the
Commission may convene pursuant to (a) above] a written statement, the Commission

shall decide, by majority vote, whether probable cause exists [by determining whether
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(b)

(©)

there is a reasonable ground of suspicion supported by] for the allegations in the

complaint. Probable cause shall be found when the facts and circumstances [strong

enough in themselves to warrant] presented in the complaint and written statement
would lead a reasonable person to believe that the Act has been violated.

[1. Upon a finding of probable cause, the complainant shall no longer be a party to
the complaint. Where the Commission transmits a complaint to the OAL pursuant
to (¢)2 below, the attorney for the Commission shall prosecute those allegations in
the complaint which the Commission found probable cause to credit.]

If the Commission does not find probable cause, it shall issue a written notice to the

parties, and the complaint shall be dismissed. Dismissal in this circumstance shall

constitute final agency action.

[Where] If the Commission finds probable cause [to credit any allegations in a

complaint], it shall issue a written notice to the parties, [setting forth those findings as

follows:] and the matter shall be processed in accordance with N.J.A.C. 6A:28-9.8.

Findings of probable cause shall not constitute final agency action.

[1. Where the respondent admits the material facts alleged in the complaint or such
facts are deemed admitted pursuant to N.J.A.C. 6A:28-7.3(b), the written notice
shall be forwarded to the respondent who shall be accorded 20 days to submit a
statement setting forth the reasons he or she should not be found in violation of
the Act. Such statement shall be limited to those allegations in which the
Commission has found probable cause. After expiration of the time for
submission of the respondent’s statement, the Commission may make a

determination of violation on a summary basis.
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2. Where the material facts in the complaint are not admitted by the respondent or
where the Commission otherwise determines necessary, the written notice shall
indicate that the matter is being transmitted to the OAL in accordance with
N.J.S.A. 18A:12-29(a) for a hearing to be conducted pursuant to the Uniform
Administrative Procedure Rules at N.J.A.C. 1:1. Such hearing shall be limited to
those allegations in which the Commission has found probable cause.

1. Where a matter is transmitted to the OAL and the respondent fails to
appear before the OAL and the matter is returned to the Commission for
disposition, the allegation(s) which the Commission found probable cause
to credit shall be deemed admitted and the Commission may proceed to a
determination of a violation on a summary basis.

(d) Where the Commission finds no probable cause to proceed with the complaint, it shall
issue a written notice to the parties and the complaint shall be dismissed.

(e) Findings of probable cause pursuant to (c¢) above shall not constitute final agency action. ]

(d) A decision rendered pursuant to N.J.S.A. 18A:12-29.b means a majority vote of the

Commission regarding probable cause.

6A:28-[10.8]9.8 Processing of complaints [alleging solely a violation of the code of ethics for

school board members] after a finding of probable cause

[(d)  Processing of complaints alleging solely a violation of the code of ethics for school board
members shall be in accordance with N.J.S.A. 18A:12-29(b). A decision rendered
pursuant to N.J.S.A. 18A:12-29(b), means a majority vote of the Commission during a
public session of its meeting to:

1. Grant or deny a motion to dismiss in whole or in part;
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(b)

(@)

4,

5.

Retain a complaint for a hearing by the Commission;
Transmit a complaint for a hearing by the OAL;
Find a violation of the Act; or

Dismiss a complaint.

The complainant has the burden to prove factually a violation under the code of ethics for

school board members as provided for at N.J.A.C. 6A:28-6.4.]

If the Commission finds probable cause for the allegations in a complaint, it shall

provide the parties with written notice of its findings. The written notice from the

Commission shall also indicate:

1.

How the matter will be processed, including whether the Commission will:

i. Subject to receiving the parties’ written consent, retain the matter for
a hearing. However, the Commission shall not be required to secure
the parties’ written consent in those matters involving only alleged
violations of the Code of Ethics for School Board Members;

ii. If the material facts are not in dispute, determine a violation(s) on a
summary basis; or

iii. If the material facts are in dispute and not admitted, transmit the
matter to the OAL for a hearing.

If a matter is transmitted to the OAL, and the Commission found probable cause

to credit at least one violation of N.J.S.A. 18A:12-24, the complainant shall no

longer be a party. The attorney for the Commission shall litigate the allegations

in the complaint for which the Commission found probable cause to credit.
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[(©)] (b)

be conducted in accordance with the rules of the OAL, N.J.A.C. 1:1.

(©)

1.

If a matter is transmitted to the OAL, and the Commission did not find
probable cause to credit at least one violation of N.J.S.A. 18A:12-24, but did
find probable cause to credit violations of N.J.S.A. 18A:12-24.1 only, the
complainant, or an attorney of the complainant’s choosing, shall litigate the
allegations in the complaint for which the Commission found probable cause
to credit. The complainant shall also be advised that the allegations must be
proven in accordance with N.J.A.C. 6A:28-6.4.

When the Commission retains a complaint for a hearing, [such] the hearing shall

[Any] Parties shall supply their adversary(ies) and the Commission with any
pre-hearing documentary submissions [shall be provided to the Commission and
the adversarial party(ies)] at least 10 calendar days prior to the hearing, or as
otherwise agreed to by the Commission and the parties.

[Any] Parties shall supply their adversary(ies) and the Commission with any
post-hearing documentary submissions [shall be provided to the Commission and
the adversarial party(ies)] within 14 calendar days of the hearing, or as otherwise
agreed to by the Commission and the parties.

Parties shall supply their adversary(ies) and the Commission with sufficient

copies of exhibits that are marked for identification to be entered into evidence.

[3.] 4. The Commission will entertain a motion[s] to dismiss from the respondent upon

the conclusion of the complainant’s case [as set forth at N.J.A.C. 6A:28-8.1(d)].

When the Commission determines to review a complaint on a summary basis, the

respondent shall have 20 days to submit a statement setting forth the reason(s) the
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respondent should not be found in violation of the Act. The statement shall be

limited to the allegation(s) for which the Commission has found probable cause.

After expiration of the time for submission of the respondent’s statement, the

Commission may make a determination of a violation on a summary basis.

(d) When a matter is transmitted to the OAL for a hearing in accordance with N.J.S.A.
18A:12-29.a, the hearing shall be conducted pursuant to the Uniform
Administrative Procedure Rules at N.J.A.C. 1:1. The hearing shall be limited to the
allegation(s) in the complaint for which the Commission found probable cause.

[(d)] 1.[Where] When the OAL returns a matter [is transmitted to the OAL and the
respondent fails to appear before the OAL and the matter is returned] to the
Commission for disposition following a respondent’s failure to appear, the
respondent may provide to the Commission, within 13 days of receiving notice
that the matter has been returned to the Commission, a written explanation
regarding the failure to appear. If the Commission does not receive a written
explanation, or determines that the written explanation is unsatisfactory, the
allegation(s) in the complaint shall be deemed admitted and the Commission may

proceed to a determination of a violation(s) on a summary basis.

[6A:28-10.9 Processing of complaints alleging both prohibited acts and a violation of the code of

ethics for school board members

(a) The Commission may convene a conference in accordance with N.J.A.C. 6A:28-10.7(a)

for the purposes of determining probable cause to credit the allegations of prohibited acts.
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(b) When the Commission, by majority vote, finds no probable cause to credit any of the
allegations of prohibited acts, it may retain the matter for a hearing in accordance with
N.J.A.C. 6A:28-10.8(d) or transmit the matter to the OAL for a hearing.

(©) When the Commission, by majority vote, finds probable cause to credit any allegations of

prohibited acts, it shall proceed in accordance with N.J.A.C. 6A:28-10.7(b) through (e).]

6A:28-[10.10]9.9 Adjournment of hearings

Application for the adjournment of a hearing where the matter has been retained by the
Commission pursuant to N.J.A.C. 6A:28-[10.8]9.8 shall be made to the Commission in accordance
with the requirements of the OAL, as set forth [in] at N.J.A.C. 1:1. Application for the
adjournment of a hearing where the matter has been transmitted to the OAL shall be addressed to

the ALJ in accordance with the requirements of the OAL, as set forth [in] at N.J.A.C. 1:1.

6A:28-[10.11]9.10 School Ethics Commission determinations on complaints

(a) Upon [completion] return of a [hearing before] matter from the OAL to the
Commission, a hearing before the Commission pursuant to N.J.A.C. 6A:28-[10.8]9.8, or
the Commission’s summary review of a complaint under this chapter, the Commission
shall determine by majority vote whether the conduct complained of constitutes a
violation of the Act or whether the complaint should be dismissed. The Commission’s
decision shall be in writing and it shall set forth its findings of fact[,] and conclusions of
law [and penalty recommendation, pursuant to N.J.A.C. 6A:28-10.12, in]. In any case
where a violation is found, the Commission’s decision shall also include a

recommended penalty as authorized by N.J.S.A. 18A:12-29.c.
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(b)

1. [In rendering its determination on complaints heard before the OAL, the] The
Commission shall be governed by the procedures and time constraints of the
Administrative Procedure Act and the rules of the OAL set forth at N.J.A.C.
[1:6C-18.4] 1:1-1 et seq., when rendering its determination on complaints
returned from the OAL.

A determination to dismiss a complaint shall constitute final agency action, and shall be

appealable directly to the Appellate Division of the Superior Court.

6A:28-[10.12]9.11 Sanction

(a)

(b)

(©)

[If a violation of the Act is found, the] The Commission may recommend to the
Commissioner the reprimand, censure, suspension, or removal of the school official if a
violation of the Act is found. The recommendation of any of the foregoing sanctions
shall require a vote of the majority of the full membership of the Commission. The
Commission may decline to issue a penalty for violations that it finds by a majority vote
are de minimis.

1. If a school official was on notice that an activity would violate the Act, or in
instances where a school official was previously sanctioned pursuant to this
chapter, the Commission may recommend an enhanced penalty.

Within 13 days from the date the Commission’s decision is forwarded to the

Commissioner, any party may file written exceptions regarding the recommended

penalty to the Commissioner. For the purposes of this section, the forwarding date shall

be the mailing date to the parties.

The Commissioner shall act upon the Commission’s recommendation regarding the

sanction pursuant to N.J.S.A. 18A:12-[29(c)]29.c. Such review shall proceed in
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accordance with N.J.A.C. 6A:4 and the requirements of the OAL as set forth [in] at

N.J.A.C. [1:6C-18.4] 1:1-1 et seq.

(d) If the Commissioner imposes a penalty of censure, suspension, or removal, the
Commission shall adopt a [Resolution] resolution at its next meeting following the
imposition of the sanction by the Commissioner, and shall direct that the [Resolution]
resolution be read aloud at the beginning of the next regularly scheduled public meeting
of the district board of education or [charter school] the board of trustees [following its
adoption by the Commission and posted for a period of not less than 30 days in such
places as the board posts its public notices].

1. The district board of education or the board of trustees shall also post the
resolution for a period of no less than 30 days in such places where public
notices are posted

2. The resolution shall also be published online on the school district’s, the
charter school’s, or the renaissance school project’s website, if available, for
a period of no less than 30 days.

3. The reading of the resolution shall be memorialized in the district board of
education’s or the board of trustees’ minutes of the meeting and, once the
minutes are approved, a copy shall be forwarded to the Commission.

(e) If a board member or a trustee resigns following the finding of a violation of the
Act, thereby limiting the penalty that the Commission can recommend, the
Commission’s decision shall still state the penalty it would have recommended if not

for the resignation.
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Subchapter [11.] 10. Appeals

6A:28-[11.1]10.1 Procedure for appeal

(a) Any appeal of the Commission’s determination regarding a violation of the Act or the
Commission’s recommended penalty shall be made to the Commissioner in accordance
with N.J.A.C. 6A:4, Appeals.

(b) Any complaint that is dismissed pursuant to this chapter shall be deemed a final agency

decision appealable directly to the Appellate Division of the Superior Court.
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