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Comment: The commenter inquired about the meaning of “ensuring of an asset-based
orientation” and requested that the Department clarify the same. (A)

Response: The Department thanks the commenter for the inquiry and request for
clarification. An “asset-based approach” prioritizes and recognizes the strengths and
assets of individuals and communities. “Asset-based language” focuses on the positive as
opposed to the negative. The Department notes that often in the spoken and written
vernacular and in terminology, certain words, phrases, and concepts may have a negative
connotation, though a negative connotation is not necessarily intended. As such, the
Department, is seeking to ensure that while addressing the concerns of equity, as the
purpose and goal of N.J.A.C. 6A:7, that the same is approached with a mindset on growth
which emphasizes the positive as opposed to the negative and ensuring the same is
utilized in our school systems.

2. Comment: The commenters inquired whether a school district can
separate students for portions of classes that deal exclusively with human sexuality based
upon male and female or are they required to do so by gender identity, pursuant to
N.J.A.C. 6A:7-1.7(b)2i. The commenters contended that it must be done by gender
identity. The commenters questioned what happens regarding a biological male whose
gender identity is that of a female. The commenters stated that under this scenario, this
student would be in classes where there are discussions regarding anatomy that the
student does not possess. The commenters further questioned how this provision affects
students who choose to be in the class with the students who share their biological
makeup. The commenters stated that separation based upon gender identity would
preclude those students from getting the information. The commenters noted that this is a
very sensitive issue and that there have been over 1,000 comments objecting to this
change in language. The commenters further stated that we have to treat children with
love and respect, and we must have passionate ideas on how to handle this. The
commenters indicated the approach that was the smartest was the school districts that did
not have a policy. Instead, the commenters contend that those school districts would talk
to the child and their family and make a decision that would make the child most
comfortable. The commenters suggested that the Department and the State Board of
Education (State Board) should not force this policy from the top down. The commenters
suggested that the Department allow school districts to make the decision and that the
Department revert to the prior language, but the school district decides with regard to
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transgender students. The commenters contended that it has been a long-standing
tradition to separate by sex. The commenters disagreed with the Department’s
interpretation of anti-discrimination laws and how they would be applied in this situation.
Further, the commenters suggested that the Department’s proposed change discriminates
biological males and females and may constitute discrimination along the protected class
of sex. (B and C)

Response: The Department disagrees with the commenters’ position and proposal to
revert to the prior language. The commenters are correct that, pursuant to N.J.A.C. 6A:7-
1.7(b)2i1 as proposed for amendment, a school district can separate students for portions
of classes that deal exclusively with human sexuality based upon gender identity, not by
biological sex or male or female. Regarding the commenters’ concerns about students
having access to the information concerning their particular biological make-up and
anatomy, the Department notes that, pursuant to N.J.A.C. 6A:7-1.7(b)2i, if a school
district chooses to conduct separate class sessions dealing exclusively with human
sexuality, those sessions must have the same course content. The Department notes that,
if a school district is conducting separate class sessions dealing exclusively with human
sexuality, and the material in the separate sessions includes a discussion of the anatomy
and biology, then the students attending would learn about the anatomy and biology of
both biological females and biological males, regardless of who was attending the class
session.

In response to the commenters’ suggestion that school districts be permitted to
make the decision regarding the separation of students, the Department highlights that
school districts have the option of not separating students for human sexuality classes, but
that, if they do decide to separate students, they must do so in a manner that complies
with the New Jersey Law Against Discrimination (NJLAD) and Federal anti-
discrimination laws. That is, if students are separated for class sessions that exclusively
deal with human sexuality, it must be done in accordance with State and Federal law. As
explained, that means that the assignment to a class session that is divided by gender
must be done based upon the student’s expressed gender identity. Permitting school
districts to assign students to classes based upon sex assigned at birth or biological sex
without regard to their expressed gender identity would not be consistent with State law.
N.J.S.A. 10:5-12.f prohibits discrimination on the basis of gender identity, and generally
requires a place of public accommodation (including a school), when reasonably
separating individuals based on sex, to admit individuals to one or the other group based
on their gender identity or expression.

Separating students for class sessions on human sexuality on the basis of sex
assigned at birth or biological sex without regard to their expressed gender identity would
likely also violate protections of the rights of LGBTQIA+ students under Title IX of the
Education Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s
2020 decision in Bostock v. Clayton County, the Federal authorities responsible for
enforcing Title IX now interpret the statute’s protections against sex discrimination to
reach discrimination on the basis of gender identity or sexual orientation. See
Enforcement of Title IX of the Education Amendments of 1972 with Respect to
Discrimination on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of 2022, the United States
Department of Education recently explained that a 2014 guidance issued by the
Department’s Office for Civil Rights remains effective (see 87 Fed. Reg. 41,390, 41,529
(2022)). Under that guidance, a recipient of funds from the United States Department of
Education must treat transgender students consistent with their gender identity in all
aspects of the planning, implementation, enrollment, operation, and evaluation of single-
sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)21 are
both consistent with and required by State and Federal law.
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The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to
the law and a collaboration with stakeholders who are experts in the field of educational
equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2
requires district boards of education to ensure that courses are not offered separately
based on any of the protected categories, including sex and gender identity or expression.
As proposed for amendment, N.J.A.C. 6A:7-1.7(b)2i1 is a narrow and limited exception
that permits school districts, if they so choose, the ability to hold separate sessions based
on gender identity that are developmentally appropriate portions of classes dealing
exclusively with human sexuality, provided that the course content for the sessions is the
same. A school district is not required to hold separate sessions and can continue to
develop health education curriculum based upon the school district’s curriculum
development and review process. All locally adopted instructional materials must be
aligned to the school district’s curriculum as a whole and the New Jersey Student
Learning Standards (NJSLS). Curriculum is required to be current, medically accurate,
developmentally and age-appropriate, and developed and selected through meaningful
and ongoing consultation with the school community. Given the ability of school districts
to align their curricula to local needs, any issues raised regarding comfort of students can
be addressed at the local level when decisions are made regarding whether to hold
separate sessions on this subject matter.

Comment: The commenter expressed support for the proposed amendments at N.J.A.C.
6A:7-1.7(b)2i. The commenter noted that the subject matter surrounding this issue is a
sensitive topic, and that the State Board should be careful about infringing upon anyone’s
rights. The commenter acknowledged and agreed that there has been a long-standing
tradition of separating the sexes. However, the commenter asserted, that when children
come to school, they select their gender, and that is the end of it. The commenter noted
that school districts do not inquire beyond that, unless a student requests additional
support. The commenter noted that parents and families are going to make decisions in
the best interests of their children. The commenter asserted that the language of the
amendment supports that proposition. The commenter contended that, as a general
principal, the vast majority will agree on an issue, but it is the minority group needs the
extra protection and extra support. The commenter wanted to remind and assure the
public that he and others want transgender students and persons to know that there is
nothing wrong with them. The commenter poised the following questions to those who
are coming at this from a religious standpoint: “Is there room? Is there space for all
people? Is there room for all people to co-exist?” The commenter stated that, if any of the
members of the State Board are projecting desires or wishes upon other people, then it is
wrong. The commenter asserted that the State Board must separate politics and religious
beliefs. The commenter asserted that the State Board must do what is helpful and
supportive for all. (E)

Response: The Department thanks the commenter for the insightful comment and
support of the Department.

Comment: The commenter questioned whether having the classes separated in any
method forces a public decision to be made by students who may be non-binary who may
not want to say either way as to their gender identity. The commenter noted that one
school district has transitioned to co-ed classes dealing with human sexuality and, based
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on personal experience, there were no noted issues of discomfort with students attending
classes dealing with human sexuality. The commenter stated that separating classes can
be problematic as it creates the scenario where students may not feel comfortable in the
separated class that they are in or it may require students who are gender non-
conforming, non-binary, or transgendered to out themselves publicly when they may not
be prepared or willing to do so. As such, the commenter is not comfortable having
students to choose out loud their gender identity. (F)

Response: The Department thanks the commenter for the insightful comment. The
proposed amendments at N.J.A.C. 6A:7-1.7(b)21i are the result of changes to the law and
a collaboration with stakeholders who are experts in the field of educational equity. The
Department’s objective is to ensure equity in education, prevent discriminatory behavior,
and narrow the achievement gap by providing equity in educational activities and
programs and opportunities for positive student interaction, regardless of housing status,
socioeconomic status, immigration status, in addition to any protected category set forth
at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2 requires district boards of
education to ensure that courses are not offered separately based on any of the protected
categories, including sex and gender identity or expression. As proposed for amendment,
N.J.A.C. 6A:7-1.7(b)2i is a narrow and limited exception that permits school districts, if
they so choose, the ability to hold separate sessions based on gender identity that are
developmentally appropriate portions of classes dealing exclusively with human
sexuality, provided that the course content for the sessions is the same. A school district
is not required to hold separate sessions and can continue to develop health education
curriculum based upon the school district’s curriculum development and review process.
All locally adopted instructional materials must be aligned to the school district’s
curriculum as a whole and the NJSLS. Curriculum is required to be current, medically
accurate, developmentally and age-appropriate, and developed and selected through
meaningful and ongoing consultation with the school community. Given the ability of
school districts to align their curricula to local needs, any issues raised regarding comfort
of students can be addressed at the local level when decisions are made regarding
whether to hold separate sessions on this subject matter.

Comment: The commenter stated that after further review of the materials provided by
the Department, the question arises regarding the course material being the same. The
commenter stated that it appears that, if a school district conducts separate class sessions
dealing exclusively with human sexuality, those sessions must have the same course
content. The commenter further stated the importance that all students be provided the
same information. Additionally, the commenter stated that all students should learn what
their classmates are experiencing. Specifically, the commenter stated that a boy needs to
understand what a girl is going through, and girl needs to understand what a boy is going
through. The commenter noted that if class sessions that are separated focus only on what
the group is going through, then it is not the same course material as is required. The
commenter requested clarification and confirmation of this understanding. (D)
Response: The Department thanks the commenter for the insightful comment and
inquiry. Pursuant to N.J.A.C. 6A:7-1.7(b)21, if a school district chooses to conduct
separate class sessions dealing exclusively with human sexuality, those sessions must
have the same course content.

Comment: The commenter stated that there is a physical education teacher in a particular
school district who conducts these sessions in a gender-neutral and combined setting. (A)
Response: The Department agrees that a school district is free to conduct sessions in the
manner described, as there is no Statewide requirement that class sessions that deal
exclusively with human sexuality be separated. As proposed, N.J.A.C. 6A:7-1.7(b)2iis a
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narrow and limited exception that permits school districts, if they so choose, the ability to
hold separate sessions based on gender identity that are developmentally appropriate
portions of classes dealing exclusively with human sexuality, provided that the course
content for the sessions is the same. A school district is not required to hold separate
sessions and can continue to develop health education curriculum based upon the school
district’s curriculum development and review process. All locally adopted instructional
materials must be aligned to the school district’s curriculum as a whole and the NJSLS.
Curriculum is required to be current, medically accurate, developmentally and age-
appropriate, and developed and selected through meaningful and ongoing consultation
with the school community.

Comment: The commenter stated that it is disingenuous for the Department to assert that
school districts have a choice regarding the proposed amendments at N.J.A.C. 6A:7-
1.7(b)21. The commenter asserted that the proposed amendments are forcing school
districts to conduct separate sessions based upon gender identity, which may not align with
how the school district wants to conduct these sessions. The commenter asserted that there
are more than 1,000 comments objecting to the proposed amendments. The commenter
asserted that there may be a better way and that it may be better to let the school districts
decide how to conduct the separate sessions instead of from a mandate from the
Department. (B)

Response: The Department disagrees with the commenter’s position that it is disingenuous
to say that school districts have a choice. In response to the commenter’s suggestion that
school districts be permitted to make the decision regarding the separation of students, the
Department notes that school districts have the option of not separating students for human
sexuality classes, but that, if they do decide to separate students, they must do so in a
manner that complies with the NJLAD and Federal anti-discrimination laws. That is, if
students are separated for class sessions that exclusively deal with human sexuality, it must
be done in accordance with State and Federal law, which means the assignment to a class
session must be done based upon the student’s expressed gender identity. Permitting school
districts to assign students to classes based upon sex assigned at birth or biological sex
without regard to their expressed gender identity would not be consistent with State law.
N.J.S.A. 10:5-12.f prohibits discrimination on the basis of gender identity, and generally
requires a place of public accommodation (including a school), when reasonably separating
individuals based on sex, to admit individuals to one or the other group based on their
gender identity or expression.

Separating students for class sessions on human sexuality on the basis of sex
assigned at birth or biological sex without regard to their expressed gender identity would
likely also violate protections of the rights of LGBTQIA+ students under Title IX of the
Education Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s
2020 decision in Bostock v. Clayton County, the Federal authorities responsible for
enforcing Title IX now interpret the statute’s protections against sex discrimination to
reach discrimination on the basis of gender identity or sexual orientation. See Enforcement
of Title IX of the Education Amendments of 1972 with Respect to Discrimination on
Sexual Orientation and Gender Identity in Light of Bostock v. Clayton County, 86 Fed.
Reg. 32,637 (June 22, 2021). Further, in July of 2022, the United States Department of
Education recently explained that a 2014 guidance issued by the Department’s Office for
Civil Rights remains effective (see 87 Fed. Reg. 41,390, 41,529 (2022)). Under that
guidance, a recipient of funds from the United States Department of Education must treat
transgender students consistent with their gender identity in all aspects of the planning,
implementation, enrollment, operation, and evaluation of single-sex classes. For these
reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are both consistent with and
required by State and Federal law.
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The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to the
law and a collaboration with stakeholders who are experts in the field of educational equity.
The Department’s objective is to ensure equity in education, prevent discriminatory
behavior, and narrow the achievement gap by providing equity in educational activities and
programs and opportunities for positive student interaction, regardless of housing status,
socioeconomic status, immigration status, in addition to any protected category set forth at
N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2 requires district boards of
education to ensure that courses are not offered separately based on any of the protected
categories, including sex and gender identity or expression. As proposed for amendment,
N.J.A.C. 6A:7-1.7(b)2i is a narrow and limited exception that permits school districts, if
they so choose, the ability to hold separate sessions based on gender identity that are
developmentally appropriate portions of classes dealing exclusively with human sexuality,
provided that the course content for the sessions is the same. A school district is not
required to hold separate sessions and can continue to develop health education curriculum
based upon the school district’s curriculum development and review process. All locally
adopted instructional materials must be aligned to the school district’s curriculum as a
whole and the NJSLS. Curriculum is required to be current, medically accurate,
developmentally, and age-appropriate, and developed and selected through meaningful and
ongoing consultation with the school community.

Comment: The commenters expressed support for the readoption of N.J.A.C. 6A:7,
Managing for Equality and Equity in Education. The commenters stated that the intent of
the proposed amendments to use asset-based language, remove gender-specific language,
and include all protected classes under New Jersey law is commendable. The commenters
agreed with the Department’s focus on equitable education instead of equal education.
The commenters expressed concern regarding “extremists” derailing the readoption of
N.J.A.C. 6A:7, as proposed for amendment. (1 through 35)

Response: The Department appreciates the commenters’ support for the proposed
amendments at N.J.A.C. 6A:7.

Comment: The commenters supported the proposed amendments at N.J.A.C. 6A:7-
1.7(b)2i. The commenters asserted that forcing transgender students to take classes based
upon their biological sex would be demeaning and harmful. (1 through 35)

Response: The Department appreciates the commenters’ support for the proposed
amendments at N.J.A.C. 6A:7-1.7(b)2i.

Comment: The commenter stated that the State Board and district boards of education
across the State have been inundated with claims from people who purportedly care about
the safety of students. The commenter further stated that these claims are not genuine and
that their positions put marginalized students at risk. The commenter stated that the
Department’s proposed changes are more inclusive and equitable and will pave the way
for putting students first. (33)

Response: The Department appreciates the commenter’s support for the proposed
amendments at N.J.A.C. 6A:7.

Comment: The commenter stated that forcing transgender students to take classes based
upon their biological sex would be demeaning and harmful. The commenter stated that
students should be lifted up and not exposed to further risk. The commenter also stated
that a review of the executive summary of the 2021 School Climate Survey provides an
in-depth look at the challenges LGBTQIA+ students are facing in schools. (34)
Response: The Department appreciates the comment. The Department has considered the
challenges that LGBTQIA+ students are facing and, through the proposed rulemaking,
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aims to provide an opportunity for LGBTQIA+ students to feel more comfortable in the
classroom.

Comment: The commenter thanked the Department for its continued work to promote
equity in education. The commenter stated that the work is challenging and requires
persistence and perseverance. The commenter expressed support for the proposed
readoption with amendments at N.J.A.C. 6A:7. The commenter supported the proposed
amendments to use asset-based language, the removal gender-specific language, and the
inclusion of all protected classes under New Jersey law. The commenter agreed with the
Department’s focus on equitable education instead of equal education. (36)

Response: The Department appreciates the commenter’s support for the proposed
amendments at N.J.A.C. 6A:7.

Comment: The commenter expressed support for the proposed amendments at N.J.A.C.
6A:7. The commenter appreciated how the proposed amendments strengthen the
Department’s mission to provide equitable education to all of New Jersey’s students in a
way that includes and affirm each student’s different identity and needs. The commenter
stated that allowing transgender students to attend a gender-separated sexual education
class that matches their gender identity is important, as it can cause psychological harm
to force transgender students to conform to their biological sex. The commenter stated
that school should be a welcoming and affirming place. (37)

Response: The Department appreciates the commenter’s support for the proposed
amendments at N.J.A.C. 6A:7.

Comment: The commenter expressed support for the readoption of N.J.A.C. 6A:7, which
requires that district boards of education provide for equal opportunity and for equity in
education without discrimination based upon the protected classes. The commenter stated
that this is important for the future as children in New Jersey move through their adult
lives as citizens. (38)

Response: The Department appreciates the commenter’s support for the proposed
amendments at N.J.A.C. 6A:7.

Comment: The commenters expressed support for the readoption of N.J.A.C. 6A:7,
which requires that district boards of education provide for equal opportunity and for
equity in education without discrimination based upon the protected classes. The
commenters stated that this is important work so that generations will contribute to
promote a more just and sympathetic society. (39 and 40)

Response: The Department appreciates the commenter’s support for the proposed
amendments at N.J.A.C. 6A:7.

Comment: The commenters requested the Department issue a broadcast memorandum to
school districts reminding school districts of the importance in following the New Jersey
statutes and the New Jersey Administrative Code as it relates to providing diverse
materials and resources for all students. The commenters contended that there are number
of school districts where parents of students have attempted to circumvent the legal
requirements in the New Jersey Administrative Code and the NJSLS. (41 through 45)
Response: The Department thanks the commenters for their comments and insight;
however, the comments are outside the scope of this rulemaking.

Comment: The commenters stated that school districts should be encouraged by the
Department to have up-to-date policies on the selection of school library media resources,
which are different from selection policies on instructional materials. The commenters
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stated that purpose of N.J.A.C. 6A:7 is to ensure all students, regardless of protected
class, are provided equal access to educational programs and services by district boards
of education. The commenters further stated that the Department has created guidelines
for school districts related to transgender resources, including a listing of books that can
be included in school collections such as those found in school libraries. The commenters
stated that the purpose of this guidance is to help school districts take steps to create a
more inclusive environment where all students feel safe and supported and to ensure that
school districts provide equal educational opportunities for all students, in compliance
with N.J.A.C. 6A:7.

The commenters further stated that school libraries are places of voluntary
inquiry. As such, the commenters stated that school districts should have district board of
education approved selection policies that provide for a certified school library media
specialist to select materials that speak to a wide range of maturity levels, interest levels,
and cultural differences, and that explore various sides of controversial issues. The
commenters also noted that school district policies should also include a policy requiring
that a challenged material be read in its entirety by a committee of professionals and a
recommendation regarding retention or removal of the material be made. The
commenters requested that school administrators be reminded that all members of the
school communities should follow district board of education approved policies. The
commenters request that the Department and the State Board remind school districts that
they must also provide equitable access to school library resources. (41 through 45)
Response: The Department thanks the commenters for their comments and insight;
however, the comments are outside the scope of this rulemaking.

Comment: The commenter stated that, pursuant to N.J.A.C. 6A:13-2.1(h), schools are
required to provide library media services. The commenter cited studies showing that
library media services are not being provided equitably in New Jersey. (6)

Response: The Department thanks the commenter for their comments and insight;
however, the comment is outside the scope of this rulemaking.

Comment: The commenter stated that the terms “educational resources” and “resources”
are utilized regularly in the NJSLS but are absent from the proposed amendments at
N.J.A.C. 6A:7. The commenter recommended that “educational resources” be added
throughout N.J.A.C. 6A:7 for consistency. The commenter specifically requested that
N.J.A.C. 6A:7-1.1(a) be amended to add “educational resources” in “educational
activities and programs.” The commenter also requested that the definition of
“educational equity” at N.J.A.C. 6A:7-1.3 and N.J.A.C. 6A:7-1.4(c)1 be amended to
include “resources.” (6)

Response: The Department declines to adopt the commenter’s proposed changes because
the implementation of educational activities and programs is inclusive of educational
resources. Resources are required to implement any educational activity or program in
accordance with the NJSLS.

Comment: The commenter requested that the definition of “equity” at N.J.A.C. 6A:7-1.3
be amended to add “including school library materials™ after “resources.” The commenter
also requested a change to the to the definition of “equitable education opportunity,” as
proposed for amendment, to add “educational resources including school library
materials” after “programs.” (6)

Response: The Department declines to adopt the commenter’s proposed changes. The
addition of “resources” to the definition of “equity” is unnecessary as the same is already
implied and encompassed in the implementation of the programs to ensure educational
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equity. The Department notes that school library materials are already encompassed
within educational resources.

Comment: The commenter expressed general support for the proposed amendments at
N.J.A.C. 6A:7. The commenter requested clarification regarding the proposed
amendments at recodified N.J.A.C. 6A:7-1.8(e), which call for a reduction in time for the
implementation of the comprehensive equity plan (CEP) from 180 days to 60 days. The
commenter stated that existing N.J.A.C. 6A:7-1.8(e) and (f) state that the executive
county superintendent’s approval of a district board of education’s (CEP triggers a 60-
day timeline for the district board of education to initiate the CEP, and a 180-day timeline
for the district board of education to implement the CEP. The commenter asserted that
the Department’s proposed amendments would collapse that two-phased timeline to a
single 60-day timeline to implement the CEP.

The commenter suggested that the Department assess the impact of the proposed
amendment, specifically to assess the potential burden of a reduced timeframe to
implement the CEP. The commenter further suggested the Department elaborate on how
a district board of education is currently expected to demonstrate compliance with the
requirement at recodified N.J.A.C. 6A:7-1.8(e) to initiate the CEP within 60 days. The
commenter further suggested that the Department explain how the district board of
education will be expected to demonstrate compliance with the requirement at recodified
N.J.A.C. 6A:7-1.8(d) to implement the CEP within 60 days. The commenter stated that
additional information comparing the steps involved for a district board of education to
operationalize the current process to initiate and then implement the CEP compared to the
steps involved for a district board of education to operationalize the proposed process to
implement the CEP. The commenter stated that the information would assist district
boards of education to understand the potential impact of the proposed timeframe. (47)
Response: The Department’s proposal to replace the 180-day deadline with a 60-day
timeframe is to ensure that school districts are not implementing inequitable practices for
up to six months. Further, implementation of a school district’s CEP is a progression of
actions and the school district must begin implementation within 60 days after
completion. The district board of education will provide the Department with
confirmation of implementation through an annual statement of assurance regarding the
progression of the implementation of the CEP.

Comment: The commenter noted that the Department’s proposed amendment at
N.J.A.C. 6A:7-1.4(d) specifies to whom a district board of education must submit its
annual CEP statement of assurance by replacing a reference to the “Department” with
“executive county superintendent.” The commenter expressed concern that the
amendment retains the current language regarding timeline of that submission so that the
district board of education submits the annual statement of assurance at the end of each
school year.

The commenter suggested additional amendments at N.J.A.C. 6A:7-1.4(d) to
provide a more concrete deadline for submission of the annual CEP statement of
assurance. The commenter noted that previous Department guidance has advised, for
example, that the deadline for submission of the annual statement of assurance is
September 1 of the school year in which the current CEP applies. However, the
commenter further noted that, because N.J.S.A. 18A:36-1 defines “school year” as July 1
through June 30, the most common interpretation of “end of the school year,” where
context does not suggest an alternative interpretation, is most likely June 30. The
commenter stated that it would be helpful for the Department to specify a calendar date in
the regulation to ensure clarity and predictability regarding the statement of assurance
submission deadline. (47)
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Response: The Department agrees with the commenter that the annual statement of
assurance must be submitted by June 30 annually. The Department is not making an
amendment at N.J.A.C. 6A:7-1.4(d) because guidance will reflect the June 30 due date.

Comment: The commenter questioned the rationale for requiring school districts to
ensure that the Amistad Commission curriculum be infused into a school district’s
curriculum while the Commission on Holocaust Education curriculum is required to be
included in the curriculum of all elementary and secondary schools, as developmentally
appropriate. The commenter stated that infusion of curriculum may or may not occur, but
requiring the Amistad Commission curriculum be included in the curriculum ensures that
it will be taught. The commenter further stated that, if there are two major education
commissions, the chapter should demonstrate the importance of both. However, the
commenter acknowledged that they are not familiar with the history of the proposed
amendments, so the concern may have been an oversight. (48)Response: The use of
“infusion” with regard to the Amistad Commission is the statutory language contained at
N.J.S.A. 18A:35-4.3a, which requires that every district board of education “infuses into
all courses on the United States, the centuries of accomplishments by African Americans
in the building and development of America, including but not limited to, the areas of
industry, military, government, and the professions; local communities, math, science,
medicine, and space; architecture and the arts; social institutions and culture; and other
aspects of life in America.” Pursuant to N.J.S.A. 18A:35-4.3c, the Department is required
to work with the Amistad Commission to ensure that all Department assessment tools for
New Jersey schools are inclusive of the curricular requirements established pursuant to
N.J.S.A. 18A:35-4.3a The definition of “Amistad Commission curriculum,” as proposed
for amendment, means all instructional content, materials, and methods that were
developed in consultation with the Amistad Commission and infused into the NJSLS.

Comment: The commenter expressed support for the proposed amendments at N.J.A.C.
6A:7-1.3 to the definitions of “education equity” and “equity” but objected to the
language that was deleted in the definitions. The commenter stated that addressing root
causes through opportunity gaps as opposed to achievement gaps better represents the
Department’s intended focus as described at first discussion. The commenter questioned
the commitment of the Department in addressing opportunity gaps. The commenter
argued that the definitions of “education equity” and “equity” should be strengthened by
including the insertions and the bracketed eliminations in the definition to better reflect a
focus on opportunity gaps. (49)

Response: The Department disagrees with the commenter’s requests for changes to the
proposed definitions of “education equity” and “equity.” The definitions, as proposed for
amendment, include both achievement gap and opportunity gap, where appropriate, to
support the Department’s commitment to addressing opportunity gaps.

Comment: The commenter asserted that the Department is engaging in narrative control.
The commenter stated that the Department’s “apparent practice of excluding voices and
effort from N.J.A.C. 6A:7 and compromising the education opportunity of [her] three
Black children received from Montclair.” The commenter asserted there is narrative
control occurring because she requested to be part of any further discussion on code
revisions but did not receive a return call. (49)

Response: The Department invites the commenter to make public comment on any or all
amendments to N.J.A.C. 6A:7 through the public comments process.

Comment: The commenter asserted that the State Board and the State Board President
failed to alert the public regarding the comment period for N.J.A.C. 6A:7 as the State
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Board typically does for other chapters. The commenter stated that N.J.A.C. 6A:7 at
second discussion was not announced as a topic for January 11, 2023, public testimony
during the December 7, 2022, meeting or listed in the minutes for that meeting. The
commenter asked if the public was alerted about when they could submit testimony
regarding N.J.A.C. 6A:7.

The commenter further asserted that the State Board Vice President alerted a
special interest group consisting of 440 people and advised them to email comments
representing opposition to the inclusion of gender identity at N.J.A.C. 6A:7-1.7(b)2i. The
commenter stated: “This is how narratives and systems of oppression are controlled. Kind
of like how districts can write such terrible things.” (49)

Response: Members of the public were made aware of public testimony through the
public notice of the January 11, 2023, meeting agenda and through the Department
website. The public testimony for January 11, 2023, included Open Topic, which means
the public can submit comments on any education topic of their choice, including
N.J.A.C. 6A:7.

The State Board and Department accept comments on a rulemaking from the time
it is made public prior to first discussion to the end of the 60-day comment period
required by the Administrative Procedure Act.

Regarding the commenter’s assertion that the State Board Vice President alerted a
special interest group to submit comments, the Department is unaware of any evidence or
information that supports the same.

Comment: The commenter expressed general opposition to the readoption and
amendments at N.J.A.C. 6A:7. The commenter asserted that the proposed amendments are
contrary to Biology 101. The commenter further asserted that the minds of children are
pliable and impressionable and that it is irresponsible to teach children things contrary to
natural law and their own nature. (669)

Response: The Department disagrees with the commenter’s position. As proposed for
readoption with amendments, N.J.A.C. 6A:7 provides rules governing equality and equity
in educational activities and programs to guarantee each student equitable access to all
educational programs, services, and benefits of the school district regardless of the
student’s housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq., such as race, creed, color, national
origin, ancestry, age, marital status, civil union status, domestic partnership status,
affectional or sexual orientation, genetic information, pregnancy or breastfeeding, sex,
gender identity or expression, religion, disability, atypical hereditary cellular or blood trait,
service in the Armed Forces of the United States, or nationality. The rules also provide an
objective basis for evaluating a school district’s progress toward equity in educational
activities and programs and provide the basis for district boards of education to identify
areas in which technical assistance may be needed. The rules ensure school districts
provide for students’ basic rights to equitable treatment and services, and to a quality
education. The Department asserts that the amendments will promote equity for students.

Comment: The commenters expressed general opposition to the readoption and
amendments at N.J.A.C. 6A:7. The commenters claimed that the Department is engaged
in discrimination upon Christians and those with deeply held religious views. The
commenters asserted that, if the amendments are adopted, the “decimation to truth will be
devastating.” The commenters further asserted that the Department cannot deny the truth
by citing guidance or case law. The commenters asserted that “the truth is there are two
genders, male and female, NOT a combination of the two.” The commenters further
asserted that “if you continue to spit in the face of GOD, our creator, by forcing all
schools to draft ‘equity plans’ that align with the propaganda you are forcing into the
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minds of all children, the ramifications will be great!” The commenters further asserted
that “[t]here will be an exodus out of the public schools” and that “God cannot be
mocked!” The commenters further stated that children need to learn and that the
Department has a duty to assure they do so. The commenters also asserted that the
Department has a duty to defend another protected classes, namely religious people. The
commenters claim that the guidance cannot thwart First Amendment religious liberty. (98
and 100)

Response: The Department agrees with the commenters’ statement that children need to
learn, and the Department has a duty to ensure that the children of the State of New
Jersey learn. The Department disagrees with the entirety of the remainder of the
commenters’ assertions and notes that any rule adopted by the Department must be
consistent with existing State and Federal antidiscrimination laws. Further, pursuant to
N.J. Const. Art. I, § 4, and U.S. Const. amend. I, as applied through U.S. Const. amend
XIV, the Department cannot adopt any policy, rule, or regulation that establishes a
preference for any religious sect or belief.

The Department notes that, as proposed, N.J.A.C. 6A:7 provides rules governing
equality and equity in educational activities and programs to guarantee each student
equitable access to all educational programs, services, and benefits of school district
regardless of the student’s regardless of housing status, socioeconomic status,
immigration status, in addition to any protected category as stated in N.J.S.A. 10:5-1 et
seq., such as race, creed, color, national origin, ancestry, age, marital status, civil union
status, domestic partnership status, affectional or sexual orientation, genetic information,
pregnancy or breastfeeding, sex, gender identity or expression, religion, disability,
atypical hereditary cellular or blood trait, service in the Armed Forces of the United
States, or nationality. The rules also provide an objective basis for evaluating a school
district’s progress toward equity in educational activities and programs and provide the
basis for district boards of education to identify areas in which technical assistance may
be needed. The rules ensure school districts provide for students’ basic rights to equitable
treatment and services, and to a quality education. The Department asserts that the
amendments will promote equity for students.

29. Comment: The commenters expressed opposition to the readoption of and
proposed amendments at N.J.A.C. 6A:7. The commenters requested that consideration of
the readoption be paused until there is an opportunity to have an open public meeting
with in-person testimony. The commenters claimed that the Department is focusing on
indoctrination instead of education and that the learning loss of New Jersey students
should be the Department’s greatest concern. (50 through 103)

Response: The State Board accepts comments on a rulemaking from the time it is made
public prior to first discussion to the end of the 60-day comment period required by the
Administrative Procedure Act. Regarding the commenters’ concern that the Department
is engaged in “indoctrination,” the Department disagrees with the commenter’s position
and the classification of the proposed amendments as “indoctrination.” The proposed
amendments at N.J.A.C. 6A:7-1.7(b)21i are the result of changes to the law and a
collaboration with stakeholders who are experts in the field of educational equity. The
Department’s objective is to ensure equity in education, prevent discriminatory behavior,
and narrow the achievement gap by providing equity in educational activities and
programs and opportunities for positive student interaction, regardless of housing status,
socioeconomic status, immigration status, in addition to any protected category set forth
at N.J.S.A. 10:5-1 et seq.

The commenters’ statement that the Department should be focusing on regarding
learning loss are outside of the scope of this rulemaking.
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Comment: The commenter expressed opposition to the readoption and proposed
amendments at N.J.A.C. 6A:7. The commenter requested that the State Board hold
further discussion until it has had an opportunity to review all submissions and the public
has the opportunity to provide testimony. (669)

Response: The State Board accepts comments on a rulemaking from the time it is made
public prior to first discussion to the end of the 60-day comment period required by the
Administrative Procedure Act. Therefore, the public can continue to submit comments on
the proposed readoption with amendments of N.J.A.C. 6A:7.

Comment: The commenters expressed opposition to the proposed amendments at N.J.A.C.
6A:7. The commenters requested that the State Board hold further discussion until the
public can provide input in person. The commenters claimed that the proposed amendments
stifle free speech, erode parental rights, and that changes of this magnitude should never
take place without open public meetings and live input. (669, 642, 643, and 669)
Response: The State Board accepts comments on a rulemaking from the time it is made
public prior to first discussion to the end of the 60-day comment period required by the
Administrative Procedure Act. Regarding the commenter’s concern that the proposed
amendments stifle free speech and erode parental rights, the proposed amendments are the
result of changes to the law and a collaboration with stakeholders who are experts in the
field of educational equity. The Department’s objective is to ensure equity in education,
prevent discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq.

Comment: The commenters expressed opposition to the proposed amendments at
N.J.A.C. 6A:7. The commenters asserted that the pending changes are overwhelming and
will be harmful to all New Jersey public school students and many of the Department’s
employees. (50 through 103, 668, 769, 674, 685, 686, and 691)

Response: The Department disagrees with the commenters position and notes that the
commenters have not provided the specific harm that will befall the students or
Department employees. The pending amendments are not intended to be harmful to the
New Jersey public school students or the Department’s employees. Rather, as proposed
for readoption with amendments, N.J.A.C. 6A:7 provides rules governing equality and
equity in educational activities and programs to guarantee each student equitable access
to all educational programs, services, and benefits of school district regardless of the
student’s regardless of housing status, socioeconomic status, immigration status, in
addition to any protected category set forth at N.J.S.A. 10:5-1 et seq., such as race, creed,
color, national origin, ancestry, age, marital status, civil union status, domestic
partnership status, affectional or sexual orientation, genetic information, pregnancy or
breastfeeding, sex, gender identity or expression, religion, disability, atypical hereditary
cellular or blood trait, service in the Armed Forces of the United States, or nationality.
The rules also provide an objective basis for evaluating a school district’s progress
toward equity in educational activities and programs and provide the basis for district
boards of education to identify areas in which technical assistance may be needed. The
rules ensure school districts provide for students’ basic rights to equitable treatment and
services, and to a quality education. The Department asserts that the amendments will
promote equity for students.

Comment: The commenter expressed opposition to the proposed amendments at
N.J.A.C. 6A:7. The commenter asserted that it is “unconscionable for the Governor to
allow this matter to move forward without hearing from parents.” (647)
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Response: The Department disagrees with the commenter. The State Board accepts
comments on a rulemaking from the time it is made public prior to first discussion to the
end of the 60-day comment period required by the Administrative Procedure Act.

Comment: The commenter expressed opposition to the proposed amendments and
readoption of N.J.A.C. 6A:7. The commenter asserted that amendments of this magnitude
should not take place without broad notification, especially to parents and guardians of
children, with the opportunity to submit written comments and live public comments. The
commenter asserted that all parents need to be informed of the proposed amendments with
ample time to read and digest, as well as to comment on the changes. The commenter
asserted that parents should been invited to participate in multiple face-to-face meetings with
the State Board and the Department. (95)

Response: The Department disagrees with the commenter. The State Board accepts
comments on a rulemaking from the time it is made public prior to first discussion to the end
of the 60-day comment period required by the Administrative Procedure Act. All proposed
rulemakings are broadly available to the public through the Department’s website.

Comment: The commenter expressed opposition to the proposed amendments and readoption
of N.J.A.C. 6A:7. The commenter requested that the proposed amendments be paused so the
public can have face-to-face meetings with the State Board and the Department. (653)
Response: The Department disagrees with the commenter. The State Board accepts comments
on a rulemaking from the time it is made public prior to first discussion to the end of the 60-
day comment period required by the Administrative Procedure Act.

Comment: The commenter expressed opposition to the proposed amendments and
readoption of N.J.A.C. 6A:7. The commenter requested that the meetings be opened to
the public, effective immediately. Further, the commenter requested that the Department
postpone further discussion for at least 30 days. (769)

Response: The Department disagrees with the commenter. The State Board of Education
accepts comments on a rulemaking from the time it is made public prior to first
discussion to the end of the 60-day comment period required by the Administrative
Procedure Act. The Department is unable to postpone the State Board’s consideration of
the readoption of N.J.A.C. 6A:7 because the chapter is scheduled to expire.

Comment: The commenter expressed general opposition to the proposed amendments
and readoption of N.J.A.C. 6A:7. The commenter asserted that, if the Department
“continues on this path to deny religious liberty, stifle free speech, and force certain
thought, the exodus out of the public schools will continue.” (101)

Response: The Department disagrees with commenter. Further, pursuant to N.J. Const.
Art. I, 9 4, and U.S. Const. amend. I, as applied through U.S. Const. amend X1V, the
Department cannot adopt any policy, rule, or regulation that establishes a preference for
any religious sect or belief.

The Department notes that, as proposed, N.J.A.C. 6A:7 provides rules governing
equality and equity in educational activities and programs to guarantee each student
equitable access to all educational programs, services, and benefits of school district
regardless of the student’s regardless of housing status, socioeconomic status,
immigration status, in addition to any protected category set forth at N.J.S.A. 10:5-1 et
seq., such as race, creed, color, national origin, ancestry, age, marital status, civil union
status, domestic partnership status, affectional or sexual orientation, genetic information,
pregnancy or breastfeeding, sex, gender identity or expression, religion, disability,
atypical hereditary cellular or blood trait, service in the Armed Forces of the United
States, or nationality. The rules also provide an objective basis for evaluating a school
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district’s progress toward equity in educational activities and programs and provide the
basis for district boards of education to identify areas in which technical assistance may
be needed. The rules ensure school districts provide for students’ basic rights to equitable
treatment and services, and to a quality education. The Department asserts that the
amendments will promote equity for students.

Comment: The commenters expressed general opposition to the proposed amendments
and readoption of N.J.A.C. 6A:7. The commenters asserted that the proposed
amendments are overreaching and unacceptable. The commenters further asserted that if
the Department “continues on this path which stifle free speech, and free thought, the
exodus out of the public schools will continue.” The commenters requested a pause so the
public can testify in person. (659, 669, 674, 676, 685, and 686)

Response: The Department disagrees with the commenters’ position as the pending
amendments will not stifle free speech and free thought. Further, pursuant to N.J. Const.
Art. I, 9 4, and U.S. Const. amend. I, as applied through U.S. Const. amend X1V, the
Department cannot adopt any policy, rule, or regulation that establishes a preference for
any religious sect or belief.

The Department notes that, as proposed, N.J.A.C. 6A:7 provides rules governing
equality and equity in educational activities and programs to guarantee each student
equitable access to all educational programs, services, and benefits of school district
regardless of the student’s regardless of housing status, socioeconomic status,
immigration status, in addition to any protected category set forth at N.J.S.A. 10:5-1 et
seq., such as race, creed, color, national origin, ancestry, age, marital status, civil union
status, domestic partnership status, affectional or sexual orientation, genetic information,
pregnancy or breastfeeding, sex, gender identity or expression, religion, disability,
atypical hereditary cellular or blood trait, service in the Armed Forces of the United
States, or nationality. The rules also provide an objective basis for evaluating a school
district’s progress toward equity in educational activities and programs and provide the
basis for district boards of education to identify areas in which technical assistance may
be needed. The rules ensure school districts provide for students’ basic rights to equitable
treatment and services, and to a quality education. The Department asserts that the
amendments will promote equity for students.

The State Board of Education accepts comments on a rulemaking from the time it
is made public prior to first discussion to the end of the 60-day comment period required
by the Administrative Procedure Act.

Comment: The commenter expressed a general objection to the proposed amendments at
N.J.A.C. 6A-7. The commenter asserted that the Department is engaged in radical policies
and attempting to indoctrinate students with false and dangerous racial and gender
ideologies. The commenter further asserted that Department’s proposal is exposing young
children to harmful information that will lead to further division, confusion, discrimination,
and many other negative outcomes. The commenter lastly asserted that the proposed
amendments discriminate against students who are biologically male and female. (667)
Response: The Department disagrees with the commenter’s position. The Department
notes that, as proposed, N.J.A.C. 6A:7 provides rules governing equality and equity in
educational activities and programs to guarantee each student equitable access to all
educational programs, services, and benefits of school district regardless of the student’s
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq., such as race, creed, color, national
origin, ancestry, age, marital status, civil union status, domestic partnership status,
affectional or sexual orientation, genetic information, pregnancy or breastfeeding, sex,
gender identity or expression, religion, disability, atypical hereditary cellular or blood trait,
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service in the Armed Forces of the United States, or nationality. The rules also provide an
objective basis for evaluating a school district’s progress toward equity in educational
activities and programs and provide the basis for district boards of education to identify
areas in which technical assistance may be needed. The rules ensure school districts
provide for students’ basic rights to equitable treatment and services, and to a quality
education. The Department asserts that the amendments will promote equity for students.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i do not discriminate against
biological male and biological female students. The proposed amendments will provide
school districts with the necessary level of flexibility in determining how to conduct
sessions regarding portions of classes that deal exclusively with human sexuality. The
proposed amendments are consistent with the NJLAD, Title IX of the Education
Amendments of 1972 (Title IX), and guidance issued by the United States Department of
Education’s Office for Civil Rights.

Comment: The commenter expressed a general objection to the proposed amendments at
N.J.A.C. 6A-7. The commenter asserted that “[e]quity by definition is biased based on
race or ethnicity.” (694)

Response: The Department disagrees with the commenter’s position. The definition of
“equity,” as proposed for amendment, includes all students without excluding a student
based on race or ethnicity. The definition means all students have the opportunity to
master the goals of the curriculum in an educational environment that is fair, just, and
impartial to all individuals. Equity focuses on consistent and systematic access for all
students to curriculum, resources, instruction, and environments that sustain opportunities
for excellent outcomes.

Comment: The commenters expressed general opposition to the proposed amendments
and readoption of N.J.A.C. 6A:7. The commenters asserted that the proposed amendments
are overreaching and unacceptable. The commenters asserted that changes of this
magnitude should not take place without an open public meeting and live input. (661, 663,
665, 666, and 669)
Response: The Department disagrees with the commenters position. The Department notes
that, as proposed, N.J.A.C. 6A:7 provides rules governing equality and equity in
educational activities and programs to guarantee each student equitable access to all
educational programs, services, and benefits of school district regardless of the student’s
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq., such as race, creed, color, national
origin, ancestry, age, marital status, civil union status, domestic partnership status,
affectional or sexual orientation, genetic information, pregnancy or breastfeeding, sex,
gender identity or expression, religion, disability, atypical hereditary cellular or blood trait,
service in the Armed Forces of the United States, or nationality. The rules also provide an
objective basis for evaluating a school district’s progress toward equity in educational
activities and programs and provide the basis for district boards of education to identify
areas in which technical assistance may be needed. The rules ensure school districts
provide for students’ basic rights to equitable treatment and services, and to a quality
education. The Department asserts that the amendments will promote equity for students.
The State Board of Education accepts comments on a rulemaking from the time it is
made public prior to first discussion to the end of the 60-day comment period required by
the Administrative Procedure Act.

Comment: The commenters expressed objection to replacing “equality” with “equity”
throughout the chapter. The commenters asserted that no clear explanation was given and
it is greatly concerning. (50 through 103, 668, 669, 676, 685, 686, and 691)
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Response: The Department disagrees with the commenters. The summary memorandum,
which was publicly available prior to first discussion, sets forth at length the rationale for
changing “equality” to “equity.” As proposed for amendment, “equity’” means students
can master the goals of the curriculum in an educational environment that is fair, just, and
impartial to all individuals. As proposed for amendment, the definition also will state that
equity focuses on consistent and systematic access for all students to curriculum,
resources, instruction, and environments that sustain opportunities for excellent
outcomes. The proposed amendments will support differentiated instruction and
formative assessments aligned to the NJSLS. The Department further proposes to delete
“equality” throughout the chapter because “equity,” as proposed for amendment, better
aligns with current terminology and evidence-based practices in education.

Comment: The commenters expressed objection to replacing “equality” with “equity”
throughout the chapter. The commenters asserted that there is no clear definition of the
terms. The commenters asserted that this is irresponsible, if not deceptive. The
commenters questioned the intention of the Department for the proposed change. The
commenters asserted that there is an underlying intention. The commenters asserted that
this change comes with consequences and requires parents’ input. (642 and 643)
Response: The Department disagrees with the commenters. The summary memorandum,
which was publicly published prior to first discussion, sets forth at length the rationale for
changing “equality” to “equity.” As proposed for amendment, “equity” means students
can master the goals of the curriculum in an educational environment that is fair, just, and
impartial to all individuals. As proposed for amendment, the definition also will state that
equity focuses on consistent and systematic access for all students to curriculum,
resources, instruction, and environments that sustain opportunities for excellent
outcomes. The proposed amendments will support differentiated instruction and
formative assessments aligned to the NJSLS. The Department further proposes to delete
“equality” throughout the chapter because “equity,” as proposed for amendment, better
aligns with current terminology and evidence-based practices in education. The use of
“equity” 1s consistent throughout the proposed amendments.

The Department has no underlying intention for proposing the amendments.
Every amendment within the chapter has a corresponding reason as indicated in the
summary. Further, the State Board accepts comments on a rulemaking from the time it is
made public prior to first discussion to the end of the 60-day comment period required by
the Administrative Procedure Act.

Comment: The commenters object to the amendments throughout the chapter that apply
the protected categories listed at N.J.A.C. 6A:7-1.1(a) to the various code provisions. The
commenters asserted that the same will not always create an environment to sustain
opportunities for excellent outcomes. (94, 104 through 118, 642, 643, 648, 655, and
691)

Response: The Department disagrees with the commenter’s position. The proposed
amendments at N.J.A.C. 6A:7 and the application of the protected categories listed at
N.J.A.C. 6A:7-1.1(a) are the result of changes to the law and a collaboration with
stakeholders who are experts in the field of educational equity. The Department’s
objective is to ensure equity in education, prevent discrimination, and narrow the
achievement gap by providing equity in educational activities and programs and
opportunities for positive student interaction, regardless of housing status, socioeconomic
status, immigration status, in addition to any protected category set forth at N.J.S.A. 10:5-
1 et seq. The Department maintains that the continued promotion of equity in all areas of
education will sustain opportunities for excellent outcomes for all students.
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Comment: The commenter expressed an objection to the proposed amendment at N.J.A.C.
6A:7-1.1. The commenter asserted that the summary provided at the December 7, 2022,
State Board meeting, which described N.J.A.C. 6A:7 as providing “rules governing
equality and equity in educational programs, services and benefits,” represents a change in
scope of N.J.A.C. 6A:7 and the commenter objected to this change. The commenter
asserted that the proper purpose of N.J.A.C. 6A:7 is to define “the responsibilities of
district boards of education in complying with the current law and public policy governing
the elimination of discrimination and the provision equal educational opportunity in the
public schools” as stated in the summary provided at the September 4, 2002, State Board
meeting. (49)
Response: The Department disagrees with the commenter’s position. The Department
notes that, as proposed, N.J.A.C. 6A:7 provides rules governing equality and equity in
educational activities and programs to guarantee each student equitable access to all
educational programs, services, and benefits of school district regardless of the student’s
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth N.J.S.A. 10:5-1 et seq., such as race, creed, color, national
origin, ancestry, age, marital status, civil union status, domestic partnership status,
affectional or sexual orientation, genetic information, pregnancy or breastfeeding, sex,
gender identity or expression, religion, disability, atypical hereditary cellular or blood trait,
service in the Armed Forces of the United States, or nationality. The rules also provide an
objective basis for evaluating a school district’s progress toward equity in educational
activities and programs and provide the basis for district boards of education to identify
areas in which technical assistance may be needed. The rules ensure school districts
provide for students’ basic rights to equitable treatment and services, and to a quality
education. The Department asserts that the amendments will promote equity for students.
Further, the scope of the rules requires district boards of education to establish
policies and procedures for the provision of educational activities and programs for all
students regardless of the protected class.

Comment: The commenter objected to the removal of “and services” at N.J.A.C. 6A:7-
1.1(a) and (b). The commenter further objected to the removal of the references to the Equal
Employment Opportunity Act of 1972 and The Equal Pay Act of 1962 at N.J.A.C. 6A:7-
1.1(b). The commenter objected to the removal of “contract and employment practices”
throughout N.J.A.C. 6A:7. (49)

Response: The Department disagrees with the commenter’s position. The deletion of “and
services” is aligned with the purpose of the chapter and is consistent with the other proposed
amendments throughout N.J.A.C. 6A:7. Further, the removal of references to the Equal
Employment Opportunity Act of 1972 and The Equal Pay Act of 1962 and the removal of
“contract and employment practices” throughout N.J.A.C. 6A:7 is consistent with the
purpose and scope of the chapter. The regulation of employment practices is outside of the
scope of the jurisdiction of the Department and governed by State and Federal law.

Comment: The commenters expressed concern and opposition to the proposed
amendments to the definition of “equity” at N.J.A.C. 6A:7-1.3. The commenters asserted
that “all,” as expressed in the definition of “equity,” includes Christians, Orthodox Jews,
Muslims, and Coptic Christians. The commenters claimed that the “pending adopting is a
complete circumvention of what parents want a clear effort to strip moral standard from
the classroom with the goal to brainwash children and erase truth.” (98 and 100)
Response: The Department agrees that the term “all,” as used in the definition of
“equity,” includes all religions and that school districts are required to ensure equitable
access to activities and services to promote success of all students. The definition of
“equity” does not prevent a student from believing in their individual moral standard.
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The proposed amendments at N.J.A.C. 6A:7 are the result of changes to the law
and a collaboration with stakeholders who are experts in the field of educational equity.
The Department’s objective is to ensure equity in education, prevent discrimination, and
narrow the achievement gap by providing equity in educational activities and programs
and opportunities for positive student interaction, regardless of housing status,
socioeconomic status, immigration status, in addition to any protected category set forth
at N.J.S.A. 10:5-1 et seq.

Comment: The commenter expressed an objection to the removal of the definitions of
“disability” and “national origin” at N.J.A.C. 6A:7-1.3. The commenter suggested that
the definitions for “school and classroom practices” and “school desegregation,” which
were removed in the 2016 readoption of the chapter, be reinstated. The commenter
asserted that equity cannot be streamlined or approached as a chore and that the
definitions of all protected classes should be spelled out in the chapter. (49)

Response: The Department disagrees with the commenter’s position. Proposed
amendments to the list of protected categories or classes that are referenced throughout
the chapter will align the regulations with the NJLAD; therefore, a definition of “national
origin” is unnecessary and superfluous. The deletion of the definition of “disability” is
necessary because it is included in the chapter’s purpose, which aligns with the NJLAD
protected categories.

The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction
regardless of regardless of housing status, socioeconomic status, immigration status, or
any protected category set forth at N.J.S.A. 10:5-1 et seq. As such, reinstatement of the
deleted definitions during the chapter’s readoption in 2016 is unnecessary as the chapter,
as proposed for amendment, encompasses and provides additional protections and is
aligned with the NJLAD.

Comment: The commenters expressed concern and opposition to the proposed amended
definitions at N.J.A.C.6A:7-1.3. The commenters asserted that their faith and deeply
religious views are in peril. The commenters asserted that they care about children and
support and defend equality. The commenters asserted that all children should be cared
for, respected, protected, and have equal rights to learn, to excel, and to reach their fullest
potential. However, the commenters claimed that treating all equally cannot result in
those with deeply held religious beliefs being discriminated against. The commenters
further claimed that the proposed changes deny their deeply held religious views and the
way that the commenters practice their faith. (98, 100, 685, and 686)

Response: The Department agrees with the commenters’ assertion that all children
should be cared for, respect, protected, and have equal rights to learn, to excel, and to
reach their fullest potential. The Department, however, disagrees with the remainder of
the commenters’ assertions. The proposed amendments to the chapter will protect
students based on religion as that is one of the protected categories explicit within the
chapter. Therefore, the proposed amendments will protect students with deeply held
religious beliefs from being discriminated against while at school.

Comment: The commenters expressed concern and opposition to the proposed amended

definitions for “achievement gap” and “opportunity gap" at N.J.A.C. 6A:7-1.3 regarding. The

commenters asserted that the replacement of “achievement gap” and “opportunity gap”
throughout the chapter will “create an environment where the responsibility for student
outcomes has little to no bearing on student effort, a travesty in an already declining
academic environment.” (642, 643, and 648)
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Response: The Department disagrees with the commenters. The Department proposes to
maintain the definition of “achievement gap” at N.J.A.C. 6A:7-1.3, with amendments, and its
use throughout the chapter. The Department proposes to amend the definition of
“achievement gap” so it encompasses all the protected categories listed at N.J.A.C. 6A:7-
1.1(a). The Department also proposes a definition of “opportunity gap” as an asset-based
term that represents the disparity in access to equitable educational opportunities that are
regulated by this chapter based upon the membership in one of the protected categories listed
at N.J.A.C. 6A:7-1.1(a). Each term represents a separate and distinct issue, and the terms are
complimentary. “Opportunity gap” represents the access to education activities and programs
and “achievement gap” represents the results created by opportunity gaps and other factors.
The responsibility for student outcomes does not rest solely on the opportunities afforded to
each student but on the efforts each student puts into achievement.

Comment: The commenter expressed an objection to the amendments at N.J.A.C. 6A:7-
1.4 as they do not provide monitoring procedures to achieve educational opportunity. The
commenter suggested that the Department provide technical assistance to school districts
in developing equity-focused monitoring systems outside testing. The commenter
asserted that the removal of the approval language related to CEPs represents a lack of
capacity to monitor the plans. (49)

Response: The Department disagrees with the commenter. The proposed amendment at
N.J.A.C. 6A:7-1.4(c) will require that each district board of education develop, once
every three years, a CEP that must identify and correct all discriminatory and inequitable
educational, patterns, programs, and practices affecting its facilities, programs, students,
and staff. The proposed amendment at N.J.A.C. 6A:7-1.4(c)3 adds “measurable and
actionable” to specify the types of goals, objectives, timelines, and benchmarks for
measuring progress that must be included in CEPs.

Compliance with the CEPs is done by school districts and district boards of
education. The proposed amendment at N.J.A.C. 6A:7-1.4(d) will require each district
board of education to submit to the Department at the end of each school year a statement
of assurance regarding achieving the CEP’s objectives. Proposed new N.J.A.C. 6A:7-
1.4(d)4 will require the chief school administrator of each school district to certify in the
statement of assurance that the school district has evaluated the CEP for effectiveness and
has submitted a revised CEP to the executive county superintendent, if necessary. The
existing rules require school districts to evaluate the effectiveness of their CEPs and
modify them, as necessary.

Comment: The commenters objected to the proposed amendment at N.J.A.C. 6A:7-1.4(c)1.
Specifically, the commenters objected to the “[rlemoving of performance data as the first
point of consideration when assessing criteria to achieve equity.” The commenters asserted
that that there is learning loss and, as such, there should be a focus on performance data and
student performance. (642, 673, and 648)

Response: The Department disagrees with the commenters. The proposed amendment at
N.J.A.C. 6A:7-1.4(c)1 will require the district board of education to assess, prior to
developing the CEP, the school district’s needs for achieving equity in educational programs
based on an analysis of student performance data such as National Assessment of
Educational Progress and State assessment results, preschool-through-grade-12
promotion/retention data and completion rates, and re-examination and re-evaluation of
classification and placement of students in special education programs if there is over
representation within certain groups; staffing practices; student demographic and behavioral
data; quality of program data; and stakeholder satisfaction data. The Department further
proposes at N.J.A.C. 6A:7-1.4(c)1 to add the following to the types of data that can be
considered as part of the school district’s analysis: attendance data; the federally mandated
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Civil Rights Data Collection; student access to educational activities and programs;
discipline, graduation rate, and postsecondary enrolment; student, staff, and community
member interviews; enrollment and scoring in advanced classes; and teacher workforce
diversity. The proposed amendments more specifically identify data, including performance
data, that may be analyzed prior to developing the CEP and ensure interoperability.

Comment: The commenters objected to the requirement that school districts develop
CEPs that include measurable and actionable goals, objectives, timelines, and
benchmarks for measuring progress as proposed at N.J.A.C. 6A:7-1.4(c)3. The
commenters expressed concern as to who will decide and mandate what action needs to
be taken. The commenters requested that the proposed language not be added. (50
through 103, 642, 643, 676, and 643)
Response: The Department disagrees with the commenters. The proposed amendment at
N.J.A.C. 6A:7-1.4(c) will require that each district board of education develop, once
every three years, a CEP that must identify and correct all discriminatory and inequitable
educational policies, patterns, programs, and practices affecting its facilities, programs,
students, and staff. The proposed amendment at N.J.A.C. 6A:7-1.4(c)3 will add
“measurable and actionable” to specify the types of goals, objectives, timelines, and
benchmarks for measuring progress that must be included in CEPs.

In accordance with N.J.A.C.6A:7-1.4(a)4ii, the affirmative action team is
responsible for the development of the school district’s CEP. Therefore, the affirmative
action team will determine what actions need to be taken.

Comment: The commenters expressed opposition to the proposed amendment at N.J.A.C.
6A:7-1.4(c)4i. The commenters asserted that “[t]his paragraph gives the executive county
superintendent the right to override the local board and administration.” The commenters
further asserted that “[i]t removes local control of the schools and violates the spirit and
intent of their existence.” The commenters requested that N.J.A.C. 6A:7-1.4(c)4i be revised
or deleted. (642, 643, and 648)

Response: The Department disagrees with the commenters’ position. The proposed
amendments at N.J.A.C. 6A:7-1.4(c)41 will require the executive county superintendent to
review the CEP for completion. The proposed amendments will clarify that the district board
of education approves the CEP, and the executive county superintendent ensures completion.
The proposed amendments will retain local control by the district boards of education.

Comment: The commenter suggested that N.J.A.C. 6A:7-1.4 be amended to require school
districts to submit their CEPs to both the Department and county offices of education. The
commenter objected to the removal of the approval of the CEPs by the Department at
N.J.A.C. 6A:7-1.4(c)4. The commenter stated that the Department should be attempting to
strengthen the regulations. The commenter stated that removal of the approval component
weakens accountability efforts. The commenter suggested that N.J.A.C. 6A:7-1.4(c)4ii be
amended to require districts to post CEPs on their websites. (49)
Response: The Department disagrees with the commenter’s position. Under existing
N.J.A.C. 6A:7-1.4(c), the school district submits the CEP to the Department and the
executive county superintendent. The Department’s proposed amendment will not change
the process and, instead, will eliminate the duplicative submission step. The executive
county superintendent is a Department employee who operates the county office of
education, which serves as the focal point of general support, oversight, and routine
communications between school districts in the county and the Department’s central
offices. It is the district board of education’s responsibility for complying with the
provisions of N.J.A.C. 6A:7, including the CEP.

As proposed for amendment, the district board of education is responsible for
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submitting the CEP to the executive county superintendent. The plan is made available to
the public at a district board of education meeting, during which the plan is discussed and
approved for submission. The Department does not require school districts that maintain a
website to post the CEP because school districts are not required to maintain a website and
it would lead to inconsistent practices throughout the State.

Comment: The commenters expressed opposition to proposed N.J.A.C. 6A:7-1.5(a)4i,
which will require, to the extent possible, the affirmative action team to include members
who represent the diversity of the school district’s student population. The commenters
expressed concern that those with traditional family values and who hold deeply religious
views will be excluded and they will be the ones undergoing discrimination. (50 through
103, 642, 643, 676, and 691)

Response: The Department disagrees with the commenters. The Department proposes
new N.J.A.C. 6A:7-1.5(a)4i to require the affirmative action team to include, to the extent
possible, members who represent the diversity of the school district’s student population.
The proposed subparagraph will ensure members of the affirmative action team represent
the diversity of individuals from protected classes listed at N.J.A.C. 6A:7-1.1(a).
N.J.A.C. 6A:7-1.1(a), as proposed for amendment, states that the purpose of this chapter
is to ensure all students, regardless of housing status, socioeconomic status, immigration
status, or any protected category as stated in N.J.S.A. 10:5-1 et seq., such as race, creed,
color, national origin, ancestry, age, marital status, civil union status, domestic
partnership status, affectional or sexual orientation, genetic information, pregnancy or
breastfeeding, sex, gender identity or expression, religion, disability, atypical hereditary
cellular or blood trait, service in the Armed Forces of the United States, or nationality, are
provided equal access to educational programs and services by district boards of
education. Religion is a protected class under the chapter and the NJLAD. As such, those
with deeply held religious views will be protected.

Comment: The commenters asserted that removing gender-specific language will cause
confusion for children. The commenters asserted that the changes are subtle and are done
on purpose for an ulterior motive, that being indoctrination not education. (642, 643, and
676)

Response: The Department is eliminating all gendered nouns and pronouns throughout
all chapters of Title 6A of the New Jersey Administrative Code as the chapters are
reviewed for readoption. The proposed amendments at N.J.A.C. 6A:7 ae consistent with
the Department’s practice for regulatory amendments.

Comment: The commenter objected to proposed N.J.A.C. 6A:7-1.5(a)4i. The commenter
expressed concern that those who hold traditionally family values, who prefer to not have
their children bombarded with unnecessary information, and who desire to honor God in
raising children will be excluded and their children will be the ones who will be the
subjects of discrimination. The commenter also further stated that “later in life, many
children who have transitioned, later had regrets, anger, and resentment toward the adults
in their lives who allowed a child to make a life altering decision.” The commenter claimed
that the proposed amendments border on child abuse. (95)

Response: The Department disagrees with the commenter. The Department proposes new
N.J.A.C. 6A:7-1.5(a)4i to require the affirmative action team to include, to the extent
possible, members who represent the diversity of the school district’s student population.
The proposed subparagraph will ensure members of the affirmative action team represent
the diversity of individuals from protected classes listed at N.J.A.C. 6A:7-1.1(a). N.J.A.C.
6A:7-1.1(a), as proposed for amendment, states that the purpose of this chapter is to ensure
all students, regardless of housing status, socioeconomic status, immigration status, or any
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protected category as stated in N.J.S.A. 10:5-1 et seq., such as race, creed, color, national
origin, ancestry, age, marital status, civil union status, domestic partnership status,
affectional or sexual orientation, genetic information, pregnancy or breastfeeding, sex,
gender identity or expression, religion, disability, atypical hereditary cellular or blood trait,
service in the Armed Forces of the United States, or nationality, are provided equal access
to educational programs and services by district boards of education.

The commenter’s assertions regarding children transitioning and later in life having
regrets are outside of the scope of the current rulemaking.

Comment: The commenter expressed an objection to the deletion of “prejudice” at
N.J.A.C. 6A:7-1.6(a) and “racial” in “equity in school and classroom practices” at
N.J.A.C. 6A:7-1.7(a)2. The commenter expressed alarm by the lack of intention
addressing the issue of “black hate,” which the commenter asserted is at the root of all the
disproportionality issues in schools. The commenter also asserted that it is improper to
downplay the role of prejudices in perpetuating inequalities by eliminating “prejudice”
and “racial” from the chapter. (49)

Response: The Department disagrees with the commenter’s position. N.J.A.C. 6A:7-
1.1(a), as proposed for amendment, states that the purpose of this chapter is to ensure all
students, regardless of housing status, socioeconomic status, immigration status, or any
protected category as stated in N.J.S.A. 10:5-1 et seq., such as race, creed, color, national
origin, ancestry, age, marital status, civil union status, domestic partnership status,
affectional or sexual orientation, genetic information, pregnancy or breastfeeding, sex,
gender identity or expression, religion, disability, atypical hereditary cellular or blood
trait, service in the Armed Forces of the United States, or nationality, are provided equal
access to educational programs and services by district boards of education. The
proposed amendments at N.J.A.C. 6A:7 are the result of changes to the law and a
collaboration with stakeholders who are experts in the field of educational equity. The
Department’s objective is to ensure equity in education, prevent discriminatory behavior,
and narrow the achievement gap by providing equity in educational activities and
programs and opportunities for positive student interaction.

The deletion of “arising from prejudice” at N.J.A.C. 6A:7-1.6(a) emphasizes that
inequities must be addressed, regardless of their cause. The deletion of “racial” and the
addition of “a representative” at N.J.A.C. 6A:7-1.7(a)2 aligns the regulation with all
protected categories and not only race.

Comment: The commenter requested that the Department clarify what “adequate and
appropriate counseling” means at N.J.A.C. 6A:7-1.7(c). The commenter cited statistics
from Paterson Public Schools showing that, in 2015, there were 13 student assistance
coordinators (SACs) for nearly 30,000 students. The commenter asserted that today
Paterson Public Schools has only 7 SACs for 26,000 students. The commenter asserted
that Paterson Public Schools did not list any corrective actions or schools that were out of
compliance in their last CEP. The commenter stated that the Department’s current
proposals for professional development and practices poses a serious compromise to
access. The commenter suggested that the correlation between risk factors and services
associated with historically marginalized communities be highlighted when determining
what is adequate and appropriate. (49)

Response: The Department disagrees with the commenter’s position. N.J.A.C. 6A:7-1.7
specifically requires each district board of education to provide all students with equal
and bias-free access to all school facilities, courses, programs, activities, and services.
The section also requires district boards of education to ensure the school district’s
curriculum and instruction are aligned to the NJSLS and address the elimination of
discrimination by narrowing the achievement gap, providing equity in educational
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programs, and providing opportunities for students to interact positively with others. The
section further requires district boards of education to ensure all students have access to
adequate and appropriate counseling services and equitable and co-educational physical
education and athletic programs.

The affirmative action team at each school district must determine what is
adequate and appropriate counseling services for the student population during the needs
assessment and subsequent evaluation of the CEP. Concerns raised regarding a specific
school district are outside the scope of this rulemaking and the commenter is encouraged
take those concerns to the district board of education or superintendent, as appropriate.

61.  Comment: The commenter objected to the proposed amendments at
N.J.A.C. 6A:7-1.7(b)21. The commenter asserted that separating students based upon
preferred gender is particularly problematic in elementary schools that focus on biology-
based puberty and physical growth and development. The commenter requested an
opportunity for the public to voice their opinions in person and directly to the State
Board. (645)

Response: The Department disagrees with the commenter. If students are separated for
class sessions that exclusively deal with human sexuality, it must be done in accordance
with State and Federal law, which require that the assignment to a class session be done
based upon the student’s expressed gender identity. Permitting school districts to assign
students to classes based upon sex assigned at birth or biological sex without regard to
their expressed gender identity would not be consistent with State law. N.J.S.A. 10:5-12.f
prohibits discrimination on the basis of gender identity, and generally requires a place of
public accommodation (including a school), when reasonably separating individuals
based on sex, to admit individuals to one or the other group based on their gender identity
or expression.

Separating students for class sessions on human sexuality on the basis of sex
assigned at birth or biological sex without regard to their expressed gender identity would
likely also violate protections of the rights of LGBTQIA+ students under Title IX of the
Education Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s
2020 decision in Bostock v. Clayton County, the Federal authorities responsible for
enforcing Title IX now interpret the statute’s protections against sex discrimination to
reach discrimination on the basis of gender identity or sexual orientation. See
Enforcement of Title IX of the Education Amendments of 1972 with Respect to
Discrimination on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of 2022, the United States
Department of Education recently explained that a 2014 guidance issued by the
Department’s Office for Civil Rights remains effective (see 87 Fed. Reg. 41,390, 41,529
(2022)). Under that guidance, a recipient of funds from the United States Department of
Education must treat transgender students consistent with their gender identity in all
aspects of the planning, implementation, enrollment, operation, and evaluation of single-
sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)21 are
both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to
the law and a collaboration with stakeholders who are experts in the field of educational
equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. N.J.A.C. 6A:7-1.7(b)2 requires
district boards of education to ensure that courses are not offered separately based on any
of the protected categories, including sex and gender identity or expression. As proposed
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for amendment, N.J.A.C. 6A:7-1.7(b)21 is a narrow and limited exception that permits
school districts, if they so choose, the ability to hold separate sessions based on gender
identity that are developmentally appropriate portions of classes dealing exclusively with
human sexuality, provided that the course content for the sessions is the same. A school
district is not required to hold separate sessions and can continue to develop health
education curriculum based upon the school district’s curriculum development and
review process. All locally adopted instructional materials must be aligned to the school
district’s curriculum as a whole and the NJSLS. Curriculum is required to be current,
medically accurate, developmentally and age-appropriate, and developed and selected
through meaningful and ongoing consultation with the school community. Given the
ability of school districts to align their curricula to local needs, the issues raised regarding
comfort of students can be addressed at the local level when decisions are made regarding
whether to hold separate sessions on this subject matter.

The State Board accepts comments on a rulemaking from the time it is made
public prior to first discussion to the end of the 60-day comment period required by the
Administrative Procedure Act. All proposed regulatory amendments are broadly available
to the public through the Department’s website.

Comment: The commenter expressed general opposition to the proposed amendments at
N.J.A.C. 6A:7 with specific objection to N.J.A.C. 6A:7-1.7(b)2i. The commenter objected to
a suspension of public testimony. The commenter further asserted that proposed amendments
are forcing schools to separate students for certain health and physical education lessons
based on gender identity, which the commenter stated is problematic and objectionable to the
standards of the commenter’s family.” (677)

Response: The Department disagrees with the commenter. The State Board accepts
comments on a rulemaking from the time it is made public prior to first discussion to the end
of the 60-day comment period required by the Administrative Procedure Act. All proposed
regulatory amendments are broadly available to the public through the Department’s website.

Further, the Department disagrees with the commenter’s assertion that N.J.A.C. 6A:7-
1.7(b)21, as proposed for amendment, will forcing school districts to separate students based
upon gender identity for health class. As proposed for amendment, N.J.A.C. 6A:7-1.7(b)21i is
a narrow and limited exception that permits school districts, if they so choose, the ability to
hold separate sessions based on gender identity that are developmentally appropriate portions
of classes dealing exclusively with human sexuality, provided that the course content for the
sessions is the same. A school district is not required to hold separate sessions and can
continue to develop health education curriculum based upon the school district’s curriculum
development and review process. All locally adopted instructional materials must be aligned
to the school district’s curriculum as a whole and the NJSLS. Curriculum is required to be
current, medically accurate, developmentally and age-appropriate, and developed and
selected through meaningful and ongoing consultation with the school community. Given the
ability of school districts to align their curricula to local needs, the issues raised regarding
comfort of students can be addressed at the local level when decisions are made regarding
whether to hold separate sessions on this subject matter.

If students are separated for class sessions that exclusively deal with human sexuality,
it must be done in accordance with State and Federal law. As explained, that means that the
assignment to a class session that is divided by gender must be done based upon the student’s
expressed gender identity. Permitting school districts to assign students to classes based upon
sex assigned at birth or biological sex without regard to their expressed gender identity would
not be consistent with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of
gender identity, and generally requires a place of public accommodation (including a school),
when reasonably separating individuals based on sex, to admit individuals to one or the other
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group based on their gender identity or expression.

Separating students for class sessions on human sexuality on the basis of sex assigned
at birth or biological sex without regard to their expressed gender identity would likely also
violate protections of the rights of LGBTQIA+ students under Title IX of the Education
Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s 2020 decision
in Bostock v. Clayton County, the Federal authorities responsible for enforcing Title IX now
interpret the statute’s protections against sex discrimination to reach discrimination on the
basis of gender identity or sexual orientation. See Enforcement of Title IX of the Education
Amendments of 1972 with Respect to Discrimination on Sexual Orientation and Gender
Identity in Light of Bostock v. Clayton County, 86 Fed. Reg. 32,637 (June 22, 2021).
Further, in July of 2022, the United States Department of Education recently explained that a
2014 guidance issued by the Department’s Office for Civil Rights remains effective (see 87
Fed. Reg. 41,390, 41,529 (2022)). Under that guidance, a recipient of funds from the United
States Department of Education must treat transgender students consistent with their gender
identity in all aspects of the planning, implementation, enrollment, operation, and evaluation
of single-sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i
are both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to the
law and a collaboration with stakeholders who are experts in the field of educational equity.
The Department’s objective is to ensure equity in education, prevent discriminatory behavior,
and narrow the achievement gap by providing equity in educational activities and programs
and opportunities for positive student interaction, regardless of housing status,
socioeconomic status, immigration status, in addition to any protected category set forth at
N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2 requires district boards of education
to ensure that courses are not offered separately based on any of the protected categories,
including sex and gender identity or expression.

63. Comment: The commenter expressed general opposition to the proposed
amendments at N.J.A.C. 6A:7 with specific objection to N.J.A.C. 6A:7-1.7(b)2i. The
commenter asserted that proposed amendments are Statewide policy that would force
schools that have decided to separate students for certain health and physical education
lessons to do so based on gender identity. The commenter asserted that this is particularly
problematic in elementary grades where a focus on biologically based puberty and
physical growth and development is inappropriate for their age. The commenter also
asserted that parents’ voices should be heard at in-person public meetings. (678)
Response: The Department disagrees with the commenter’s assertion that the N.J.A.C.
6A:7-1.7(b)2i, as proposed for amendment, will forcing school districts to separate
students based upon gender identity for health class. As proposed for amendment,
N.J.A.C. 6A:7-1.7(b)2i is a narrow and limited exception that permits school districts, if
they so choose, the ability to hold separate sessions based on gender identity that are
developmentally appropriate portions of classes dealing exclusively with human
sexuality, provided that the course content for the sessions is the same. A school district
is not required to hold separate sessions and can continue to develop health education
curriculum based upon the school district’s curriculum development and review process.
All locally adopted instructional materials must be aligned to the school district’s
curriculum as a whole and the NJSLS. Curriculum is required to be current, medically
accurate, developmentally and age-appropriate, and developed and selected through
meaningful and ongoing consultation with the school community. Given the ability of
school districts to align their curricula to local needs, the issues raised regarding comfort
of students can be addressed at the local level when decisions are made regarding
whether to hold separate sessions on this subject matter.

If students are separated for class sessions that exclusively deal with human
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sexuality, it must be done in accordance with State and Federal law. As explained, that
means that the assignment to a class session that is divided by gender must be done based
upon the student’s expressed gender identity. Permitting school districts to assign
students to classes based upon sex assigned at birth or biological sex without regard to
their expressed gender identity would not be consistent with State law. N.J.S.A. 10:5-12.f
prohibits discrimination on the basis of gender identity, and generally requires a place of
public accommodation (including a school), when reasonably separating individuals
based on sex, to admit individuals to one or the other group based on their gender identity
or expression.

Separating students for class sessions on human sexuality on the basis of sex
assigned at birth or biological sex without regard to their expressed gender identity would
likely also violate protections of the rights of LGBTQIA+ students under Title IX of the
Education Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s
2020 decision in Bostock v. Clayton County, the Federal authorities responsible for
enforcing Title IX now interpret the statute’s protections against sex discrimination to
reach discrimination on the basis of gender identity or sexual orientation. See
Enforcement of Title IX of the Education Amendments of 1972 with Respect to
Discrimination on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of 2022, the United States
Department of Education recently explained that a 2014 guidance issued by the
Department’s Office for Civil Rights remains effective (see 87 Fed. Reg. 41,390, 41,529
(2022)). Under that guidance, a recipient of funds from the United States Department of
Education must treat transgender students consistent with their gender identity in all
aspects of the planning, implementation, enrollment, operation, and evaluation of single-
sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)21 are
both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to
the law and a collaboration with stakeholders who are experts in the field of educational
equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. N.J.A.C. 6A:7-1.7(b)2 requires
district boards of education to ensure that courses are not offered separately based on any
of the protected categories, including sex and gender identity or expression.

The State Board accepts comments on a rulemaking from the time it is made
public prior to first discussion to the end of the 60-day comment period required by the
Administrative Procedure Act. All proposed regulatory amendments are broadly available
to the public through the Department’s website.

Comment: The commenter expressed general opposition to the proposed amendments at
N.J.A.C. 6A:7 and specifically at N.J.A.C. 6A:7-1.7(b)2i. The commenter asserted that
“Gender Dysphoria, which is a mental health issue, is at the forefront of the discussion.”
The commenter expressed that the Department “is leaning into a delusion and that cannot
bode well for these kids.” The commenter further expressed opposition to the proposed
amendments “based on the science of biology.” (679)

Response: The proposed amendments at N.J.A.C. 6A:7-1.7(b)21 will provide school
districts with the necessary level of flexibility in determining how to conduct sessions
regarding portions of classes that deal exclusively with human sexuality. The proposed
amendment is consistent with the NJLAD, Title IX of the Education Amendments of 1972
(Title IX), and guidance issued by the United States Department of Education’s Office for
Civil Rights. The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes
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to the law and a collaboration with stakeholders who are experts in the field of educational
equity. The Department’s objective is to ensure equity in education, prevent discriminatory
behavior, and narrow the achievement gap by providing equity in educational activities and
programs and opportunities for positive student interaction, regardless of housing status,
socioeconomic status, immigration status, in addition to any protected category set forth at
N.J.S.A. 10:5-1 et seq.

As proposed for amendment, N.J.A.C. 6A:7-1.7(b)2i is a narrow and limited
exception that permits school districts, if they so choose, the ability to hold separate sessions
based on gender identity that are developmentally appropriate portions of classes dealing
exclusively with human sexuality, provided that the course content for the sessions is the
same. A school district is not required to hold separate sessions and can continue to develop
health education curriculum based upon the school district’s curriculum development and
review process. All locally adopted instructional materials must be aligned to the school
district’s curriculum as a whole and the NJSLS. Curriculum is required to be current,
medically accurate, developmentally, and age-appropriate, and developed and selected
through meaningful and ongoing consultation with the school community.

Comment: The commenters objected to the proposed amendments at N.J.A.C. 6A:7-
1.7(b)2i. The commenters asserted the option of separating students is absolutely essential
but must be done based upon biological sex and not gender identity. The commenters
asserted that, due to the 2020 NJSLS, sensitive topics will be discussed in second, fifth, and
eighth grades, and regardless of course content it is a reasonable expectation that in these
classes there will be discussions that are biological and sex specific. The commenters assert
that in light of this, there will not be an excellent outcome for a student whose biological sex
is male to be involved in a setting where all other students will be discussing their biological
female anatomy. The commenters asserted that the same is true for biological female students
who identify as male. (104 through 118 and 655)
Response: The Department disagrees with the commenters. If students are separated for
class sessions that exclusively deal with human sexuality, it must be done in accordance with
State and Federal law, which means the assignment to a class session must be done based
upon the student’s expressed gender identity. Permitting school districts to assign students to
classes based upon sex assigned at birth or biological sex without regard to their expressed
gender identity would not be consistent with State law. N.J.S.A. 10:5-12.f prohibits
discrimination on the basis of gender identity, and generally requires a place of public
accommodation (including a school), when reasonably separating individuals based on sex,
to admit individuals to one or the other group based on their gender identity or expression.
Separating students for class sessions on human sexuality on the basis of sex assigned
at birth or biological sex without regard to their expressed gender identity would likely also
violate protections of the rights of LGBTQIA+ students under Title IX of the Education
Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s 2020 decision
in Bostock v. Clayton County, the Federal authorities responsible for enforcing Title IX now
interpret the statute’s protections against sex discrimination to reach discrimination on the
basis of gender identity or sexual orientation. See Enforcement of Title IX of the Education
Amendments of 1972 with Respect to Discrimination on Sexual Orientation and Gender
Identity in Light of Bostock v. Clayton County, 86 Fed. Reg. 32,637 (June 22, 2021).
Further, in July of 2022, the United States Department of Education recently explained that a
2014 guidance issued by the Department’s Office for Civil Rights remains effective (see 87
Fed. Reg. 41,390, 41,529 (2022)). Under that guidance, a recipient of funds from the United
States Department of Education must treat transgender students consistent with their gender
identity in all aspects of the planning, implementation, enrollment, operation, and evaluation
of single-sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i
are both consistent with and required by State and Federal law.
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66.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to the
law and a collaboration with stakeholders who are experts in the field of educational equity.
The Department’s objective is to ensure equity in education, prevent discriminatory behavior,
and narrow the achievement gap by providing equity in educational activities and programs
and opportunities for positive student interaction, regardless of housing status,
socioeconomic status, immigration status, in addition to any protected category set forth at
N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2 requires district boards of education
to ensure that courses are not offered separately based on any of the protected categories,
including sex and gender identity or expression. As proposed for amendment, N.J.A.C. 6A:7-
1.7(b)21i is a narrow and limited exception that permits school districts, if they so choose, the
ability to hold separate sessions based on gender identity that are developmentally
appropriate portions of classes dealing exclusively with human sexuality, provided that the
course content for the sessions is the same. A school district is not required to hold separate
sessions and can continue to develop health education curriculum based upon the school
district’s curriculum development and review process. All locally adopted instructional
materials must be aligned to the school district’s curriculum as a whole and the NJSLS.
Curriculum is required to be current, medically accurate, developmentally, and age-
appropriate, and developed and selected through meaningful and ongoing consultation with
the school community. Given the ability of school districts to align their curricula to local
needs, the issues raised regarding comfort of students can be addressed at the local level
when decisions are made regarding whether to hold separate sessions on this subject matter.

Comment: The commenter objected to the proposed amendments at N.J.A.C. 6A:7-
1.7(b)21. The commenter requested that the language remain unchanged and permit
school districts to separate classes by sex. The commenter asserted that the existing
regulation allows for the separation based upon sex to protect the individual privacy of
students at a young age and protects their freedom to speak and ask questions in an
environment that is comfortable for them. The commenter asserted that the combining of
male and female students in puberty education will quelch learning because students will
not feel free to ask questions. (656)

Response: The Department disagrees with the commenter. If students are separated for
class sessions that exclusively deal with human sexuality, it must be done in accordance
with State and Federal law. As explained, that means that the assignment to a class
session that is divided by gender must be done based upon the student’s expressed gender
identity. Permitting school districts to assign students to classes based upon sex assigned
at birth or biological sex without regard to their expressed gender identity would not be
consistent with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of
gender identity, and generally requires a place of public accommodation (including a
school), when reasonably separating individuals based on sex, to admit individuals to one
or the other group based on their gender identity or expression.

Separating students for class sessions on human sexuality on the basis of sex
assigned at birth or biological sex without regard to their expressed gender identity would
likely also violate protections of the rights of LGBTQIA+ students under Title IX of the
Education Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s
2020 decision in Bostock v. Clayton County, the Federal authorities responsible for
enforcing Title IX now interpret the statute’s protections against sex discrimination to
reach discrimination on the basis of gender identity or sexual orientation. See
Enforcement of Title IX of the Education Amendments of 1972 with Respect to
Discrimination on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of 2022, the United States
Department of Education recently explained that a 2014 guidance issued by the
Department’s Office for Civil Rights remains effective (see 87 Fed. Reg. 41,390, 41,529
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67.

(2022)). Under that guidance, a recipient of funds from the United States Department of
Education must treat transgender students consistent with their gender identity in all
aspects of the planning, implementation, enrollment, operation, and evaluation of single-
sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are
both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to
the law and a collaboration with stakeholders who are experts in the field of educational
equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2
requires district boards of education to ensure that courses are not offered separately
based on any of the protected categories, including sex and gender identity or expression.
As proposed for amendment, N.J.A.C. 6A:7-1.7(b)21i is a narrow and limited exception
that permits school districts, if they so choose, the ability to hold separate sessions based
on gender identity that are developmentally appropriate portions of classes dealing
exclusively with human sexuality, provided that the course content for the sessions is the
same. A school district is not required to hold separate sessions and can continue to
develop health education curriculum based upon the school district’s curriculum
development and review process. All locally adopted instructional materials must be
aligned to the school district’s curriculum as a whole and the NJSLS. Curriculum is
required to be current, medically accurate, developmentally, and age-appropriate, and
developed and selected through meaningful and ongoing consultation with the school
community. Given the ability of school districts to align their curricula to local needs, the
issues raised regarding comfort of students can be addressed at the local level when
decisions are made regarding whether to hold separate sessions on this subject matter.

Comment: The commenter objected to the proposed amendments at N.J.A.C. 6A:7-
1.7(b)21. The commenter expressed concern that biological males, if they identify as
females, would be allowed in classrooms where there would be sensitive sexual subject
matter and basic human anatomy discussed. The commenter stated that youth at times can
be very confused in many areas, which can hinder their ability to learn. The commenter
asserted that the education system should not add to their confusion. (660)

Response: The Department disagrees with the commenter. If students are separated for
class sessions that exclusively deal with human sexuality, it must be done in accordance
with State and Federal law. As explained, that means that the assignment to a class
session that is divided by gender must be done based upon the student’s expressed gender
identity. Permitting school districts to assign students to classes based upon sex assigned
at birth or biological sex without regard to their expressed gender identity would not be
consistent with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of
gender identity, and generally requires a place of public accommodation (including a
school), when reasonably separating individuals based on sex, to admit individuals to one
or the other group based on their gender identity or expression.

Separating students for class sessions on human sexuality on the basis of sex
assigned at birth or biological sex without regard to their expressed gender identity would
likely also violate protections of the rights of LGBTQIA+ students under Title IX of the
Education Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s
2020 decision in Bostock v. Clayton County, the Federal authorities responsible for
enforcing Title IX now interpret the statute’s protections against sex discrimination to
reach discrimination on the basis of gender identity or sexual orientation. See
Enforcement of Title IX of the Education Amendments of 1972 with Respect to
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Discrimination on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of 2022, the United States
Department of Education recently explained that a 2014 guidance issued by the
Department’s Office for Civil Rights remains effective (see 87 Fed. Reg. 41,390, 41,529
(2022)). Under that guidance, a recipient of funds from the United States Department of
Education must treat transgender students consistent with their gender identity in all
aspects of the planning, implementation, enrollment, operation, and evaluation of single-
sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are
both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to
the law and a collaboration with stakeholders who are experts in the field of educational
equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2
requires district boards of education to ensure that courses are not offered separately
based on any of the protected categories, including sex and gender identity or expression.
As proposed for amendment, N.J.A.C. 6A:7-1.7(b)21i is a narrow and limited exception
that permits school districts, if they so choose, the ability to hold separate sessions based
on gender identity that are developmentally appropriate portions of classes dealing
exclusively with human sexuality, provided that the course content for the sessions is the
same. A school district is not required to hold separate sessions and can continue to
develop health education curriculum based upon the school district’s curriculum
development and review process. All locally adopted instructional materials must be
aligned to the school district’s curriculum as a whole and the NJSLS. Curriculum is
required to be current, medically accurate, developmentally, and age-appropriate, and
developed and selected through meaningful and ongoing consultation with the school
community. Given the ability of school districts to align their curricula to local needs, the
issues raised regarding comfort of students can be addressed at the local level when
decisions are made regarding whether to hold separate sessions on this subject matter.

68.  Comment: The commenters objected to the proposed amendments at
N.J.A.C. 6A:7-1.7(b)21 and (d)1. The commenters asserted that permitting students to
participate in classes dealing with human sexuality and/or any other school activity who
identify as a gender based on how they feel about themselves does not change the objective
reality of their biological sex. Additionally, the commenters asserted that the proposed
amendments diminish the rights of the biological girls to privacy by allowing boys into
female facilities. The commenters asserted that girls’ safety and well-being is in jeopardy.
The commenters further asserted that the new definition and requirement is a clear stripping
of religious liberty and parental rights, and is very harmful and dangerous for all biological
female students. (646 and 671)

Response: The Department disagrees with the commenters. Nothing in the proposed
amendments alters the protections afforded by NJLAD, the protections afforded by N.J.
Const. Art. I, 9 4, and the protections afforded by the U.S. Const. amend. I, as applied
through the U.S. Const. amend XIV. Furthermore, the Department cannot adopt any policy,
rule, or regulation that establishes a preference for any religious sect or belief.

If students are separated for class sessions that exclusively deal with human sexuality,
it must be done in accordance with State and Federal law. As explained, that means that the
assignment to a class session that is divided by gender must be done based upon the student’s
expressed gender identity. Permitting school districts to assign students to classes based upon
sex assigned at birth or biological sex without regard to their expressed gender identity would
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not be consistent with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of
gender identity, and generally requires a place of public accommodation (including a school),
when reasonably separating individuals based on sex, to admit individuals to one or the other
group based on their gender identity or expression.

Separating students for class sessions on human sexuality on the basis of sex assigned
at birth or biological sex without regard to their expressed gender identity would likely also
violate protections of the rights of LGBTQIA+ students under Title IX of the Education
Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s 2020 decision
in Bostock v. Clayton County, the Federal authorities responsible for enforcing Title IX now
interpret the statute’s protections against sex discrimination to reach discrimination on the
basis of gender identity or sexual orientation. See Enforcement of Title IX of the Education
Amendments of 1972 with Respect to Discrimination on Sexual Orientation and Gender
Identity in Light of Bostock v. Clayton County, 86 Fed. Reg. 32,637 (June 22, 2021).
Further, in July of 2022, the United States Department of Education recently explained that a
2014 guidance issued by the Department’s Office for Civil Rights remains effective (see 87
Fed. Reg. 41,390, 41,529 (2022)). Under that guidance, a recipient of funds from the United
States Department of Education must treat transgender students consistent with their gender
identity in all aspects of the planning, implementation, enrollment, operation, and evaluation
of single-sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i
are both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and (d)1 are the result of
changes to the law and a collaboration with stakeholders who are experts in the field of
educational equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in educational
activities and programs and opportunities for positive student interaction, regardless of
housing status, socioeconomic status, immigration status, in addition to any protected
category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2 requires district
boards of education to ensure that courses are not offered separately based on any of the
protected categories, including sex and gender identity or expression. As proposed for
amendment, N.J.A.C. 6A:7-1.7(b)2i is a narrow and limited exception that permits school
districts, if they so choose, the ability to hold separate sessions based on gender identity that
are developmentally appropriate portions of classes dealing exclusively with human
sexuality, provided that the course content for the sessions is the same. A school district is
not required to hold separate sessions and can continue to develop health education
curriculum based upon the school district’s curriculum development and review process. All
locally adopted instructional materials must be aligned to the school district’s curriculum as a
whole and the NJSLS. Curriculum is required to be current, medically accurate,
developmentally and age-appropriate, and developed and selected through meaningful and
ongoing consultation with the school community. Given the ability of school districts to align
their curricula to local needs, the issues raised regarding comfort of students can be
addressed at the local level when decisions are made regarding whether to hold separate
sessions on this subject matter.

In accordance with the Department’s Transgender Student Guidance for School
Districts, all students are entitled to have access to restrooms, locker rooms, and changing
facilities in accordance with their gender identity to allow for involvement in various school
programs and activities. In all cases, the school principal must work with the student and
staff so all parties are aware of facility policies and understand that the student may access
the restroom, locker room, and changing facility that corresponds to the student's gender
identity. Additionally, guidance issued by the New Jersey Division of Civil Rights is
consistent with the Department’s guidance.
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69.

Comment: The commenter objected to the proposed amendments at N.J.A.C. 6A:7-
1.7(b)2i and (d)1. The commenter asserted that biological males should not be in health
class or in locker rooms with girls. The commenter further asserted that God created
males and females. The commenter requested that the gender-specific language be
maintained. (658)

Response: The Department disagrees with the commenter. If students are separated for
class sessions that exclusively deal with human sexuality, it must be done in accordance
with State and Federal law. As explained, that means that the assignment to a class
session that is divided by gender must be done based upon the student’s expressed gender
identity. Permitting school districts to assign students to classes based upon sex assigned
at birth or biological sex without regard to their expressed gender identity would not be
consistent with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of
gender identity, and generally requires a place of public accommodation (including a
school), when reasonably separating individuals based on sex, to admit individuals to one
or the other group based on their gender identity or expression.

Separating students for class sessions on human sexuality on the basis of “sex
assigned at birth” or “biological sex” without regard to their expressed gender identity
would likely also violate protections of the rights of LGBTQIA+ students under Title [X
of the Education Amendments of 1972 (Title IX). Specifically, following the Supreme
Court’s 2020 decision in Bostock v. Clayton County, the Federal authorities responsible
for enforcing Title IX now interpret the statute’s protections against sex discrimination to
reach discrimination on the basis of gender identity or sexual orientation. See
Enforcement of Title IX of the Education Amendments of 1972 with Respect to
Discrimination on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of 2022, the United States
Department of Education recently explained that a 2014 guidance issued by the
Department’s Office for Civil Rights remains effective (see 87 Fed. Reg. 41,390, 41,529
(2022)). Under that guidance, a recipient of funds from the United States Department of
Education must treat transgender students consistent with their gender identity in all
aspects of the planning, implementation, enrollment, operation, and evaluation of single-
sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)21 are
both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and (d)1 are the result of
changes to the law and a collaboration with stakeholders who are experts in the field of
educational equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2
requires district boards of education to ensure that courses are not offered separately
based on any of the protected categories, including sex and gender identity or expression.
As proposed for amendment, N.J.A.C. 6A:7-1.7(b)21 is a narrow and limited exception
that permits school districts, if they so choose, the ability to hold separate sessions based
on gender identity that are developmentally appropriate portions of classes dealing
exclusively with human sexuality, provided that the course content for the sessions is the
same. A school district is not required to hold separate sessions and can continue to
develop health education curriculum based upon the school district’s curriculum
development and review process. All locally adopted instructional materials must be
aligned to the school district’s curriculum as a whole and the NJSLS. Curriculum is
required to be current, medically accurate, developmentally, and age-appropriate, and
developed and selected through meaningful and ongoing consultation with the school
community. Given the ability of school districts to align their curricula to local needs, the
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issues raised regarding comfort of students can be addressed at the local level when
decisions are made regarding whether to hold separate sessions on this subject matter.

In accordance with the Department’s Transgender Student Guidance for School
Districts, all students are entitled to have access to restrooms, locker rooms and changing
facilities in accordance with their gender identity to allow for involvement in various
school programs and activities. In all cases, the school principal must work with the
student and staff so all parties are aware of facility policies and understand that the
student may access the restroom, locker room, and changing facility that corresponds to
the student's gender identity. Additionally, guidance issued by the New Jersey Division
of Civil Rights is consistent with the Department’s guidance.

70. Comment: The commenters objected to the proposed amendments at
N.J.A.C. 6A:7-1.7(b)2i and the readoption of N.J.A.C. 6A:7-1.7(d)1. The commenters
asserted that biological males should not be in health class or in a girls’ locker room. The
commenters claimed that the pending change in both definitions and the requirements is a
stripping away of their religious liberty and parental rights. The commenters further
claimed that the proposed amendments are harmful for all biological female students. (50
through103, 668, and 685)

Response: The Department disagrees with the commenters and disagrees with their
interpretation of the effect of the proposed amendment at N.J.A.C. 6A:7-1.7(b)2i and the
readoption of N.J.A.C. 6A:7-1.7(d)1. Nothing in the proposed amendments requires
biological males to be in a girls’ locker room. Nothing in the proposed amendments alters
the protections afforded by the NJLAD, the protections afforded by N.J. Const. Art. I,
4, and the protections afforded by the U.S. Const. amend. I, as applied through the U.S.
Const. amend XIV. Furthermore, the Department cannot adopt any policy, rule, or
regulation that establishes a preference for any religious sect or belief.

If students are separated for class sessions that exclusively deal with human
sexuality or they are provided separate restroom, locker room, and shower facilities, it
must be done in accordance with State and Federal law. As explained, that means that the
assignment to a class session that is divided by gender or the provision of separate
facilities must be done based upon the student’s expressed gender identity. Permitting
school districts to assign students to classes or separate facilities based upon sex assigned
at birth or biological sex without regard to their expressed gender identity would not be
consistent with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of
gender identity, and generally requires a place of public accommodation (including a
school), when reasonably separating individuals based on sex, to admit individuals to one
or the other group based on their gender identity or expression.

Separating students for class sessions on human sexuality or providing them
separate facilities on the basis of sex assigned at birth or biological sex without regard to
their expressed gender identity would likely also violate protections of the rights of
LGBTQIA+ students under Title IX of the Education Amendments of 1972 (Title IX).
Specifically, following the Supreme Court’s 2020 decision in Bostock v. Clayton County,
the Federal authorities responsible for enforcing Title IX now interpret the statute’s
protections against sex discrimination to reach discrimination on the basis of gender
identity or sexual orientation. See Enforcement of Title IX of the Education Amendments
of 1972 with Respect to Discrimination on Sexual Orientation and Gender Identity in
Light of Bostock v. Clayton County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in
July 0f 2022, the United States Department of Education recently explained that a 2014
guidance issued by the Department’s Office for Civil Rights remains effective (see 87
Fed. Reg. 41,390, 41,529 (2022)). Under that guidance, a recipient of funds from the
United States Department of Education must treat transgender students consistent with
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their gender identity in all aspects of the planning, implementation, enrollment, operation,
and evaluation of single-sex classes. For these reasons, the proposed amendments at
N.J.A.C. 6A:7-1.7(b)21 and (d)1 are both consistent with and required by State and
Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and (d)1 are the result of
changes to the law and a collaboration with stakeholders who are experts in the field of
educational equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2
requires district boards of education to ensure that courses are not offered separately
based on any of the protected categories, including sex and gender identity or expression.
As proposed for amendment, N.J.A.C. 6A:7-1.7(b)21 is a narrow and limited exception
that permits school districts, if they so choose, the ability to hold separate sessions based
on gender identity that are developmentally appropriate portions of classes dealing
exclusively with human sexuality, provided that the course content for the sessions is the
same. A school district is not required to hold separate sessions and can continue to
develop health education curriculum based upon the school district’s curriculum
development and review process. All locally adopted instructional materials must be
aligned to the school district’s curriculum as a whole and the NJSLS. Curriculum is
required to be current, medically accurate, developmentally, and age-appropriate, and
developed and selected through meaningful and ongoing consultation with the school
community. Given the ability of school districts to align their curricula to local needs, the
issues raised regarding comfort of students can be addressed at the local level when
decisions are made regarding whether to hold separate sessions on this subject matter.

In accordance with the Department’s Transgender Student Guidance for School
Districts, all students are entitled to have access to restrooms, locker rooms and changing
facilities in accordance with their gender identity to allow for involvement in various
school programs and activities. In all cases, the school principal must work with the
student and staff so all parties are aware of facility policies and understand that the
student may access the restroom, locker room, and changing facility that corresponds to
the student's gender identity. Additionally, guidance issued by the New Jersey Division
of Civil Rights is consistent with the Department’s guidance.

Comment: The commenter objected to the proposed amendments at N.J.A.C. 6A:7-
1.7(b)2i and the readoption of N.J.A.C. 6A:7-1.7(d)1. The commenter requested that
biological males not be permitted in a girls’ locker room. The commenter also requested
that the Department not force schools that choose to separate students for class sessions
that exclusively deal with human sexuality be based on biological sex and not gender
identity. (648)

Response: The Department disagrees with the commenter and disagrees with the
interpretation of the effect of the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and the
readoption of N.J.A.C. 6A:7-1.7(d)1. Nothing in the proposed amendments requires that
biological males be in a girls’ locker room.

If students are separated for class sessions that exclusively deal with human
sexuality or they are provided separate restroom, locker room, and shower facilities, it must
be done in accordance with State and Federal law. As explained, that means that the
assignment to a class session that is divided by gender or the provision of separate facilities
must be done based upon the student’s expressed gender identity. Permitting school
districts to assign students to classes or separate facilities based upon sex assigned at birth
or biological sex without regard to their expressed gender identity would not be consistent
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with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of gender identity,
and generally requires a place of public accommodation (including a school), when
reasonably separating individuals based on sex, to admit individuals to one or the other
group based on their gender identity or expression.

Separating students for class sessions on human sexuality or providing them
separate facilities on the basis of sex assigned at birth or biological sex without regard to
their expressed gender identity would likely also violate protections of the rights of
LGBTQIA+ students under Title IX of the Education Amendments of 1972 (Title IX).
Specifically, following the Supreme Court’s 2020 decision in Bostock v. Clayton County,
the Federal authorities responsible for enforcing Title IX now interpret the statute’s
protections against sex discrimination to reach discrimination on the basis of gender
identity or sexual orientation. See Enforcement of Title IX of the Education Amendments
of 1972 with Respect to Discrimination on Sexual Orientation and Gender Identity in Light
of Bostock v. Clayton County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of
2022, the United States Department of Education recently explained that a 2014 guidance
issued by the Department’s Office for Civil Rights remains effective (see 87 Fed. Reg.
41,390, 41,529 (2022)). Under that guidance, a recipient of funds from the United States
Department of Education must treat transgender students consistent with their gender
identity in all aspects of the planning, implementation, enrollment, operation, and
evaluation of single-sex classes. For these reasons, the proposed amendments at N.J.A.C.
6A:7-1.7(b)2i and (d)1 are both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and (d)1 are the result of
changes to the law and a collaboration with stakeholders who are experts in the field of
educational equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2
requires district boards of education to ensure that courses are not offered separately based
on any of the protected categories, including sex and gender identity or expression. As
proposed for amendment, N.J.A.C. 6A:7-1.7(b)2i is a narrow and limited exception that
permits school districts, if they so choose, the ability to hold separate sessions based on
gender identity that are developmentally appropriate portions of classes dealing exclusively
with human sexuality, provided that the course content for the sessions is the same. A
school district is not required to hold separate sessions and can continue to develop health
education curriculum based upon the school district’s curriculum development and review
process. All locally adopted instructional materials must be aligned to the school district’s
curriculum as a whole and the NJSLS. Curriculum is required to be current, medically
accurate, developmentally, and age-appropriate, and developed and selected through
meaningful and ongoing consultation with the school community. Given the ability of
school districts to align their curricula to local needs, the issues raised regarding comfort of
students can be addressed at the local level when decisions are made regarding whether to
hold separate sessions on this subject matter.

In accordance with the Department’s Transgender Student Guidance for School
Districts, all students are entitled to have access to restrooms, locker rooms, and changing
facilities in accordance with their gender identity to allow for involvement in various
school programs and activities. In all cases, the school principal must work with the student
and staff so all parties are aware of facility policies and understand that the student may
access the restroom, locker room, and changing facility that corresponds to the student's
gender identity. Additionally, guidance issued by the New Jersey Division of Civil Rights
is consistent with the Department’s guidance.
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Comment: The commenters objected to the proposed amendments at N.J.A.C. 6A:7-
1.7(b)2i and (d)1, claiming that basic education and child safety should be the
Department’s highest priority. The commenters asserted that the Department is focusing
on sexualization and gender identity of children by the school system, which, the
commenters claimed, are confusing and potentially harmful to children. (95 and 691)
Response: The Department disagrees with the commenters and disagrees with the
interpretation of the effect of the proposed amendment at N.J.A.C. 6A:7-1.7(b)21 and
(d)1. Nothing in the proposed amendments focuses on sexualization and gender identity.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and (d)1 are the result of
changes to the law and a collaboration with stakeholders who are experts in the field of
educational equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq.

Comment: The commenter objected to the proposed amendments at N.J.A.C. 6A:7-
1.7(b)21 and the readoption of N.J.A.C. 6A:7-1.7(d)1. The commenter stated that replacing
“male and female” with “based on gender identity” is not acceptable. The commenter
claimed that biological gender must be used exclusively for the purposes of locker rooms,
rest rooms, and team sports for the physical and emotional safety of the children. The
commenter asserted that if a child’s parents have already legally changed their child’s name
and allowed their child to dress in a way that conforms to their gender identity, other than
their biological gender, an accommodation can be made to allow the students to use a
separate rest room, locker room, and team sport. The commenter claimed that biological
boys and girls must continue to have the physical and emotional safety and privacy and fair
competition that has been traditionally enjoyed by children. (95)

Response: The Department disagrees with the commenter and disagrees with the
interpretation of the effect of the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and (d)1.
If students are separated for class sessions that exclusively deal with human sexuality or
they are provided separate restroom, locker room, and shower facilities, it must be done in
accordance with State and Federal law. As explained, that means that the assignment to a
class session that is divided by gender or the provision of separate facilities must be done
based upon the student’s expressed gender identity. Permitting school districts to assign
students to classes or separate facilities based upon sex assigned at birth or biological sex
without regard to their expressed gender identity would not be consistent with State law.
N.J.S.A. 10:5-12.f prohibits discrimination on the basis of gender identity, and generally
requires a place of public accommodation (including a school), when reasonably separating
individuals based on sex, to admit individuals to one or the other group based on their
gender identity or expression.

Separating students for class sessions on human sexuality or providing them
separate facilities on the basis of sex assigned at birth or biological sex without regard to
their expressed gender identity would likely also violate protections of the rights of
LGBTQIA+ students under Title IX of the Education Amendments of 1972 (Title IX).
Specifically, following the Supreme Court’s 2020 decision in Bostock v. Clayton County,
the Federal authorities responsible for enforcing Title IX now interpret the statute’s
protections against sex discrimination to reach discrimination on the basis of gender
identity or sexual orientation. See Enforcement of Title IX of the Education Amendments
of 1972 with Respect to Discrimination on Sexual Orientation and Gender Identity in Light
of Bostock v. Clayton County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of
2022, the United States Department of Education recently explained that a 2014 guidance
issued by the Department’s Office for Civil Rights remains effective (see 87 Fed. Reg.
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41,390, 41,529 (2022)). Under that guidance, a recipient of funds from the United States
Department of Education, must treat transgender students consistent with their gender
identity in all aspects of the planning, implementation, enrollment, operation, and
evaluation of single-sex classes. For these reasons, the proposed amendments at N.J.A.C.
6A:7-1.7(b)2i and (d)1 are both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and (d)1 are the result of
changes to the law and a collaboration with stakeholders who are experts in the field of
educational equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2
requires district boards of education to ensure that courses are not offered separately based
on any of the protected categories, including sex and gender identity or expression. As
proposed for amendment, N.J.A.C. 6A:7-1.7(b)2i is a narrow and limited exception that
permits school districts, if they so choose, the ability to hold separate sessions based on
gender identity that are developmentally appropriate portions of classes dealing exclusively
with human sexuality, provided that the course content for the sessions is the same. A
school district is not required to hold separate sessions and can continue to develop health
education curriculum based upon the school district’s curriculum development and review
process. All locally adopted instructional materials must be aligned to the school district’s
curriculum as a whole and the NJSLS. Curriculum is required to be current, medically
accurate, developmentally, and age-appropriate, and developed and selected through
meaningful and ongoing consultation with the school community. Given the ability of
school districts to align their curricula to local needs, the issues raised regarding comfort of
students can be addressed at the local level when decisions are made regarding whether to
hold separate sessions on this subject matter.

In accordance with the Department’s Transgender Student Guidance for School
Districts, all students are entitled to have access to restrooms, locker rooms and changing
facilities in accordance with their gender identity to allow for involvement in various
school programs and activities. In all cases, the school principal must work with the student
and staff so all parties are aware of facility policies and understand that the student may
access the restroom, locker room, and changing facility that corresponds to the student's
gender identity. Additionally, guidance issued by the New Jersey Division of Civil Rights
is consistent with the Department’s guidance.

Comment: The commenter stated that the proposed amendments at N.J.A.C. 6A:7-
1.7(b)2i is not in the best interests of students. The commenter asserted that children need
to attend developmentally appropriate sessions based on their birth gender. The
commenter also stated that a student may make decisions to attend appropriate classes
based upon gender identity when the student is 18 years old. The commenter further
asserted that the policy would be particularly problematic in elementary schools that
focus on biologically based puberty and physical growth and development. (649)
Response: The Department disagrees with the commenter. If students are separated for
class sessions that exclusively deal with human sexuality, it must be done in accordance
with State and Federal law. As explained, that means that the assignment to a class
session that is divided by gender must be done based upon the student’s expressed gender
identity. Permitting school districts to assign students to classes based upon sex assigned
at birth or biological sex without regard to their expressed gender identity would not be
consistent with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of
gender identity, and generally requires a place of public accommodation (including a
school), when reasonably separating individuals based on sex, to admit individuals to one
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or the other group based on their gender identity or expression.

Separating students for class sessions on human sexuality on the basis of sex
assigned at birth or biological sex without regard to their expressed gender identity would
likely also violate protections of the rights of LGBTQIA+ students under Title IX of the
Education Amendments of 1972 (Title IX). Specifically, following the Supreme Court’s
2020 decision in Bostock v. Clayton County, the Federal authorities responsible for
enforcing Title IX now interpret the statute’s protections against sex discrimination to
reach discrimination on the basis of gender identity or sexual orientation. See
Enforcement of Title IX of the Education Amendments of 1972 with Respect to
Discrimination on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton
County, 86 Fed. Reg. 32,637 (June 22, 2021). Further, in July of 2022, the United States
Department of Education recently explained that a 2014 guidance issued by the
Department’s Office for Civil Rights remains effective (see 87 Fed. Reg. 41,390, 41,529
(2022)). Under that guidance, a recipient of funds from the United States Department of
Education must treat transgender students consistent with their gender identity in all
aspects of the planning, implementation, enrollment, operation, and evaluation of single-
sex classes. For these reasons, the proposed amendments at N.J.A.C. 6A:7-1.7(b)21 are
both consistent with and required by State and Federal law.

The proposed amendments at N.J.A.C. 6A:7-1.7(b)2i are the result of changes to
the law and a collaboration with stakeholders who are experts in the field of educational
equity. The Department’s objective is to ensure equity in education, prevent
discriminatory behavior, and narrow the achievement gap by providing equity in
educational activities and programs and opportunities for positive student interaction,
regardless of housing status, socioeconomic status, immigration status, in addition to any
protected category set forth at N.J.S.A. 10:5-1 et seq. Generally, N.J.A.C. 6A:7-1.7(b)2
requires district boards of education to ensure that courses are not offered separately
based on any of the protected categories, including sex and gender identity or expression.
As proposed for amendment, N.J.A.C. 6A:7-1.7(b)21 is a narrow and limited exception
that permits school districts, if they so choose, the ability to hold separate sessions based
on gender identity that are developmentally appropriate portions of classes dealing
exclusively with human sexuality, provided that the course content for the sessions is the
same. A school district is not required to hold separate sessions and can continue to
develop health education curriculum based upon the school district’s curriculum
development and review process. All locally adopted instructional materials must be
aligned to the school district’s curriculum as a whole and the NJSLS. Curriculum is
required to be current, medically accurate, developmentally, and age-appropriate, and
developed and selected through meaningful and ongoing consultation with the school
community. Given the ability of school districts to align their curricula to local needs, the
issues raised regarding comfort of students can be addressed at the local level when
decisions are made regarding whether to hold separate sessions on this subject matter.

Comment: The commenter objected to the proposed amendments at N.J.A.C. 6A:7-
1.7(b)2i and the readoption of N.J.A.C. 6A:7-1.7(d)1. The commenter asserted that the
change from the traditional term “male and female” to “based upon gender identity” is
potentially harmful and has dangerous ramifications for students. The commenter also
asserted that the change is the stripping of religious liberty and parental rights.
Furthermore, the commenter asserted that the change is a violation of inherent rights as
human beings, civilized citizens, and the law itself. The commenter further asserted that
biological males should not be in health class, girls’ bathrooms, or locker rooms under any
circumstances because it would create an uncomfortable environment and put female
students in vulnerable situations. (651)

Response: The Department disagrees with the commenter and disagrees with the
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interpretation of the effect of the proposed amendments at N.J.A.C. 6A:7-1.7(b)2i and the
readoption of N.J.A.C. 6A:7-1.7(d)1. Nothing in the proposed amendments alters the
protections afforded by the NJLAD, the protections afforded by N.J. Const. Art. I, § 4, and
the protections afforded by the U.S. Const. amend. I, as applied through the U.S. Const.
amend XIV. Furthermore, the Department cannot adopt any policy, rule, or regulation that
establishes a preference for any religious sect or belief.

If students are separated for class sessions that exclusively deal with human
sexuality or they are provided separate restroom, locker room, and shower facilities, it must
be done in accordance with State and Federal law. As explained, that means that the
assignment to a class session that is divided by gender or the provision of separate facilities
must be done based upon the student’s expressed gender identity. Permitting school
districts to assign students to classes or separate facilities based upon sex assigned at birth
or biological sex without regard to their expressed gender identity would not be consistent
with State law. N.J.S.A. 10:5-12.f prohibits discrimination on the basis of gender identity,
and generally requires a place of public accommodation (including a school), when
reasonably separating individuals based on sex, to admit individuals to one or the other
group based on their gender identity or expres