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FINAL DECISION 
 

March 28, 2007 Government Records Council Meeting 
 

Cynthia Colella-Gallenthin 
    Complainant 
         v. 
Borough of Merchantville 
    Custodian of Record 

Complaint No. 2004-95
 

 
 

At the March 28, 2007 public meeting, the Government Records Council 
(“Council”) considered the March 26, 2007 Supplemental Findings and 
Recommendations of the Executive Director and all related documentation submitted 
by the parties.  The Council voted unanimously to adopt the entirety of said findings 
and recommendations. The Council, therefore, accepts the Initial Decision of the 
Office of Administrative Law that based on the reasons stated and to the extent that 
the complaint seeks the imposition of statutory penalties for the knowing and 
willfully violation of OPRA and unreasonable denial of access under the totality of 
the circumstances, the complaint is dismissed. 

 
This is the final administrative determination in this matter. Any further 

review should be pursued in the Appellate Division of the Superior Court of New 
Jersey within forty-five (45) days. Information about the appeals process can be 
obtained from the Appellate Division Clerk’s Office, Hughes Justice Complex, 25 W. 
Market St., PO Box 006, Trenton, NJ 08625-0006.  Proper service of submissions 
pursuant to any appeal is to be made to the Council in care of the Executive Director 
at the State of New Jersey Government Records Council, 101 South Broad Street, PO 
Box 819, Trenton, NJ 08625-0819.   

 
 
Final Decision Rendered by the 
Government Records Council  
On The 28th Day of March, 2007 
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Vincent P. Maltese, Chairman 
Government Records Council  
 
I attest the foregoing is a true and accurate record of the Government Records 
Council.  
 
 
Government Records Council   
 
Decision Distribution Date:  April 2, 2007 
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STATE OF NEW JERSEY 
GOVERNMENT RECORDS COUNCIL 

 
Supplemental Findings and Recommendations of the Executive Director 

March 28, 2007 Council Meeting 
 

Cynthia Colella-Gallenthin1

      Complainant 
 
               v. 
 
Borough of Merchantville2

      Custodian of Records  

GRC Complaint No. 2004-95

 
Records Requested: Solicitor fee agreements since 1998, including public notices of 
professional service contracts for Tim Higgins, Esq. (of Higgins & Maley), Jim Maddan, 
Esq., Maurice James Maley, Jr., Esq. (Bond Counsel), and the law firm of Parker, McCay 
& Criscuolo. 
Request Made: June 10, 2004 
Response Made: July 27, 2004 
Custodian:  Oren R. Thomas, IV 
GRC Complaint Filed:  July 13, 2004 
 

Background 
 
July 14, 2005 
 Government Records Council’s (“Council”) Interim Order. At its July 14, 2005 
public meeting, the Council considered the July 8, 2005 Supplemental Findings and 
Recommendations of the Executive Director and all related documentation submitted by 
the parties. The Council voted unanimously to adopt the entirety of said findings and 
recommendations.  The Council, therefore, found that the case shall be referred to the 
Office of Administrative Law to determine whether the failure to provide immediate 
access to the requested contract documents pursuant to N.J.S.A. 47:1A-5(e) constitutes a 
knowing and willful violation of the OPRA under the totality of the circumstances. 
 
July 20, 2005 

Council’s Interim Order distributed to the parties. 
 

September 13, 2005 
 The GRC submitted the referral documentation to the Office of Administrative 
Law. 
 
October 16, 2006 
 The Office of Administrative Law record closed in this matter. 
 

                                                 
1 The Complainant is represented by Ted M. Rosenberg, Esq. (Moorestown, NJ). 
2 The Custodian is represented by Robert A. Baxter, Esq. (Annin and Baxter, LLC). 
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December 5, 2006 
 The first extension of time to complete the Initial Decision of Judge Martone was 
approved and executed by the GRC.  
 
January 17, 2007 
 The second extension of time to complete the Initial Decision of Judge Martone 
was approved and executed by the GRC. 
 
March 5, 2007 
 The Initial Decision of Judge Martone was completed.  In the Initial Decision, the 
Judge found that for the reasons stated and to the extent that the complaint seeks the 
imposition of statutory penalties for the knowing and willfully violation of OPRA and 
unreasonable denial of access under the totality of the circumstances, the complaint is 
dismissed. 
 

No exceptions were filed by either party to this complaint.  
 

Analysis 
 
 The Initial Decision of Judge Martone states that under the scheme established by 
OPRA, the burden to defend a failure to answer a request for public documents rests with 
the custodian, who must respond to the request and indicate the specific basis for denying 
access to any documents that she will not produce.  Here, as the custodian has supported 
his failure to respond in a timely fashion as having been ultimately based upon a 
misunderstanding and miscommunication between the parties, the burden of establishing 
that the custodian’s actions in regard to this request constituted a “knowing and willful” 
violation despite the asserted defense, rests with the complainant. 
 

After receiving the testimony of six (6) individuals (including the parties to this 
complaint) and based on the reasons stated in the decision (see attached) and to the extent 
that the complaint seeks the imposition of statutory penalties for the knowing and 
willfully violation of OPRA and unreasonable denial of access under the totality of the 
circumstances, the Judge dismissed the complaint. 
 

 
Conclusions and Recommendations 

 
The Executive Director respectfully recommends the Council accept the Initial 

Decision of Judge Martone that based on the reasons stated and to the extent that the 
complaint seeks the imposition of statutory penalties for the knowing and willfully 
violation of OPRA and unreasonable denial of access under the totality of the 
circumstances, the complaint is dismissed. 
 
 
 

 
 
Prepared By:  
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Catherine Starghill, Esq. 
Executive Director 
 
 
March 26, 2007 
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Interim Decision on Access 
July 14, 2005 Government Records Council Meeting 

 
Cynthia Colella-Gallenthin 
   Complainant 
           v. 
Borough of Merchantville 
   Custodian of Record 

Complaint No. 2004-95 
 

 
 
 
 

At the July 14, 2005 public meeting, the Government Records Council (“Council”) 
considered the July 8, 2005 Executive Director’s Supplemental Findings and 
Recommendations and all related documents submitted by the parties.  The Council voted 
unanimously to adopt the entirety of said findings and recommendations. Therefore, the 
Council hereby finds that the case shall be referred to the Office of Administrative Law to 
determine whether the failure to provide immediate access to the requested contract 
documents pursuant to N.J.S.A. 47:1A-5(e) constitutes a knowing and willful violation of the 
OPRA under the totality of the circumstances. 

 
 

Interim Decision Rendered by the 
Government Records Council  
On The 14th Day of July, 2005 

 
   

 
 
Vincent P. Maltese, Chairman 
Government Records Council  
 
I attest the foregoing is a true and accurate record of the Government Records Council.  
 
 
 

Printed on Recycled Paper and Recyclable 
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DeAnna Minus-Vincent, Secretary 
Government Records Council   
 
Decision Distribution Date:  July 20, 2005 
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STATE OF NEW JERSEY 
GOVERNMENT RECORDS COUNCIL 

 
Supplemental Findings and Recommendations of the Executive Director 

July 14, 2005 Council Meeting 
 
Cynthia Colella-Galenthin          GRC Complaint No. 2004-95 

Complainant 
 
 v. 
 
Borough of Merchantville 

Custodian of Records 
 
 
Records Requested: Solicitor fee agreements since 1998, inclusive and public notices of 
contracts for Tim Higgins (of Higgins Maley), Jim Maddan, Maurice James Maley, Jr. 
Bond Counsel and Parker McCay Criscuolo. 
Request Made: June 10, 2004 
Response Made: July 27, 2004 
Custodian:  Oren R. Thomas, IV 
GRC Complaint Filed:  July 13, 2004 
 

Background 
 
 The Government Records Council (Council) issued an interim decision this case 
at the October 14, 2004 public meeting.  The Council voted unanimously to hold a 
hearing to determine whether the failure to provide immediate access to the requested 
contract documents pursuant to N.J.S.A. 47:1A-5(e) constitutes a knowing and willful 
violation of the Open Public Records Act (OPRA) under the totality of the circumstances.  
A hearing was scheduled for November 9, 2004 and December 9, 2004; however, both 
hearings were postponed due to issues presented by the parties.  
  

Analysis 
 
No analysis is required at this time.   
 

Conclusions and Recommendations 
 

The Executive Director respectfully recommends that the Council refer the case to 
the Office of Administrative Law to determine whether the failure to provide immediate 
access to the requested contract documents pursuant to N.J.S.A. 47:1A-5(e) constitutes a 
knowing and willful violation of the OPRA under the totality of the circumstances. 

 
 
Prepared By:    
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Approved By:  
Paul F. Dice 
Executive Director 
Government Records Council 
 
July 8, 2005 
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STATE OF NEW JERSEY 
GOVERNMENT RECORDS COUNCIL 

 
Findings and Recommendations of the Executive Director 

October 14, 2004 Council Meeting 
 

Cynthia L. Colella-Gallenthin,   GRC Complaint No. 2004-95 
 Complainant 
  v. 
Borough of Merchantville, 

Custodian of Records 
 
Relevant Records Requested: Solicitor fee agreements since 1998, inclusive and public 
notices of contracts for Tim Higgins (of Higgins Maley), Jim Maddan, Maurice James Maley, 
Jr. bond counsel and Parker McCay Criscuolo 
Request Made: June 10, 2004 
Response Made: July 27, 2004 
Custodian:  Oren R. Thomas, IV 
GRC Complaint Filed:  July 13, 2004 

 
Background 

 
Complainant’s Case Position 
The Complainant filed a Denial of Access Complaint with the Government Records Council on 
July 13, 2004 pursuant to N.J.S.A. 47:1A-1 et seq. alleging that: 
 

1. She received no response to her written request made in person on June 10, 2004. “The 
Borough clerk advised that he would charge a research fee and upon collection of 
documents would call to schedule a time for viewing of the documents.” She asserts 
that the Borough did not contact her with the cost for the research or schedule a date to 
view the documents.  

2. She was denied access to view the contracts between the Borough of Merchantville 
and Bond Counsel, the Borough’s Solicitor and the Redevelopment Counsel since 
1998. 

 
Public Agency’s Case Position 
In response to the Complainant’s allegations, the Custodian asserts the following in the 
Statement of Information supplemental certification: 
 

1. The Custodian states that the subject request was hand delivered to the Custodian on 
June 10, 2004 and asserts that he verbally informed the Complainant the Borough “only 
keeps records readily available for the present year and the prior year” and prior years 
records were in storage, requiring an “extensive” search.  He asserts further that he 
informed the Complainant there would be a charge for the time spent responding to the 
request and “understood” that the Complainant would get back to him about whether 
she wanted to incur the cost for the records search.  The Custodian contends that he 
took no further action on the records request since he received no response from the 
Complainant.  The Custodian states “the only reason that documents were not supplied 
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to the Complainant prior to those dates, was my apparent misunderstanding that I was 
supposed to wait to hear from the Complainant before incurring search charges that she 
may not want to pay.” 

2. After receiving a copy of the July 22, 2004 Denial of Access Complaint, the Custodian 
states he began compiling the requested records, including the search for the documents 
in storage.  Copies of the requested records were mailed and faxed to the Complainant 
on July 27, 2004.  In the July 27, 2004 letter to the Complainant, the Custodian 
identifies the following documents provided: 

a. Timothy Higgins Fee Agreements: 1999, 2001-2004 
b. Timothy Higgins notices of public contract:  1998-2004   
c. Parker, McKay & Criscuolo Fee Agreement:  2001 
d. Parker, McKay & Criscuolo notices of publication: 1999-2001 

A cost of $18.75 was requested for copies of the 34 pages and $1.75 postage.   
3. The Custodian states that the Complainant came to the Borough office several days 

after receiving copies of the documents by mail to view the documents and was 
informed that all available records responsive to the request had been provided.   

 
Analysis 

 
The issue in this complaint concerns the claim that there was a lack of response by the 
Custodian to the Complainant’s records request to view the documents pertaining to the 
professional contracts between the Borough of Merchantville and Bond Counsel, Borough’s 
Solicitor, and Redevelopment Counsel since 1998.  In addressing the issues in this complaint, 
the relevant provisions of the Open Public Records Act (“OPRA”) states in part: 
 

1. “Immediate access ordinarily shall be granted to budgets, bills, vouchers, 
contracts …” N.J.S.A. 47:1A-5(e)  

 
The Complainant was not provided immediate access to the contract documents sought.  While 
the Custodian states that some of the contracts were in storage, he acknowledges that the 
present year and prior year contracts were “readily” available, but did not provide them to the 
Complainant at the time the OPRA request was filed.  Instead, he claims to have explained that 
there would be a charge for conducting the search for those contracts and other requested 
documents in storage, but offered no estimate of the cost or when the records would be 
available.  The Custodian asserts that he thought the Complainant would get back to him about 
whether she wanted to incur the cost.  The Complainant contends that she was expecting a 
response, but received none.  
 
More than a month later and after the Complainant files his Denial of Access Complaint, the 
Custodian sends copies of the documents responsive to the request to the Complainant and 
requests payment for only copying the documents and postage; there is no mention of any other 
charges for the document search which the Custodian contends was the basis for his initial 
response to the Complainant.   
 
The Custodian violated N.J.S.A. 47:1A-5(e) by failing to provide immediate access to the 
requested contracts for the present year and prior year contracts which he admittedly stated 
were “readily” available.   
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2.  “A custodian shall promptly comply with a request to inspect, examine, copy, or 
provide a copy of a government record.  
 
If the custodian is unable to comply with a request for access, the custodian shall indicate 
the specific basis therefore on the request form and promptly return it to the request.” 
N.J.S.A. 47:1A-5(g) 
 
While the statements from the parties indicate there was an initial response from the Custodian 
to the Complainant concerning the records request, there is no evidence in the record to 
indicate the Custodian provided a written response to the Complainant concerning her June 10, 
2004. In fact, there is no evidence to indicate the Custodian had any follow up communication 
with the Complainant until after the Denial of Access Complaint was filed by the 
Complainant, more than one month later.  It is clear under the Open Public Records Act that 
the Custodian has the sole responsibility to inform the Complainant in writing when he unable 
to promptly comply with a request for access.  This was not done in the case and the parties do 
not have the same understanding of what transpired in the communication they did have when 
the OPRA request was filed.  Additionally, when the Custodian ultimately responded to the 
request on July 27, 2004, he only sought charges for copying.  There was no indication of 
additional charges for conducting the search for documents in storage and the alleged basis for 
not responding to the OPRA request sooner.  
 
The Custodian failed to respond to the Complainant’s OPRA request in a timely manner 
pursuant to OPRA.  Although the Custodian ultimately responded to the request, the question 
exists whether there is a knowing and willful violation pursuant to the OPRA under the totality 
of the circumstances.  Therefore, the Council should refer the case to the Office of 
Administrative Law for a determination of whether a knowing and willful violation exists 
under the totality of the circumstances pursuant to OPRA.   
  
  

Documents Reviewed 
 

The following documents were reviewed in preparing the Findings and Recommendations for 
this case: 

 
1. July 13, 2004 – Denial Of Access Complaint Filed  

 
2. July 22, 2004 – Borough Administrator inquiry to Government Records Council 

Staff regarding complaint 
 

3. July 21, 2004 – Offer of Mediation to the Complainant and Custodian 
 
4. July 27, 2004  – Custodian’s Signed Agreement to Mediate 

 
5. July 28, 2004  - Custodian sends letter and documents to Complainant  

 
6. July 29, 2004 – E-mail from Complainant to GRC Staff advising she was 

dissatisfied with Custodian’s response to her OPRA request 



Gillespie v. Newark Public Schools, 2004-105– Findings and Recommendations 4

 
7. August 11, 2004  - Custodian’s Statement of Information with copy of OPRA 

request 
 

8. August 25, 2004 – Letter to Custodian from Government Records Council Staff 
(“GRC”) requesting clarifying information in a certification 

 
9. August 27, 2004 – Custodian’s certification in response to GRC 

 
 

Conclusions and Recommendations of the Executive Director 
 

The Executive Director respectfully recommends the Council find that the Custodian failed to 
respond to the Complainant’s OPRA request in a timely manner pursuant to OPRA.  
Therefore, the Council should refer the case to the Office of Administrative Law for a 
determination of whether a knowing and willful violation exists under the totality of the 
circumstances pursuant to OPRA.   

 
 
 
Prepared By:  
 
   

 
 
Approved By:  

Paul F. Dice 
Executive Director 
Government Records Council 
 

October 5, 2004 
 


