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FINAL DECISION
April 25, 2007 Government Records Council Meeting

James Donato Complaint No. 2005-251
Complainant
V.
Jersey City Police Department
Custodian of Record

At the April 25, 2007 public meeting, the Government Records Council
(“Council”) considered the April 18, 2007 Supplemental Findings and Recommendations
of the Executive Director and all related documentation submitted by the parties. The
Council voted unanimously to adopt the entirety of said findings and recommendations.
The Council, therefore, finds that:

1. Because the Custodian submitted certified answers to the fourteen (14)
point criteria established by the GRC for evaluating special service
charges within the time period allotted, the Custodian complied with the
Council’s December 19, 2006 Interim Order.

2. Because the facts of record do not support a conclusion that the
Custodian’s response to the Complainant’s OPRA request required an
extraordinary expenditure of time and effort, the Custodian unlawfully
imposed a charge of $5.00 for the first page and $1.00 for each page
thereafter for the auto accident reports requested by the Complainant.

3. The Custodian may only charge the enumerated copying rates listed in
OPRA when responding to an OPRA records request made in person for
copies of auto accident reports consistent with N.J.S.A. 47:1A-5.b. If the
records request is not made in person, the Custodian may charge the
additional fee of up to $5.00 for the first three pages and $1.00 per page
thereafter to cover the administrative costs of mailing the reports pursuant
to N.J.S.A. 39:4-131.

This is the final administrative determination in this matter. Any further review
should be pursued in the Appellate Division of the Superior Court of New Jersey within
forty-five (45) days. Information about the appeals process can be obtained from the
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Appellate Division Clerk’s Office, Hughes Justice Complex, 25 W. Market St., PO Box
006, Trenton, NJ 08625-0006. Proper service of submissions pursuant to any appeal is to
be made to the Council in care of the Executive Director at the State of New Jersey
Government Records Council, 101 South Broad Street, PO Box 819, Trenton, NJ 08625-
0819.

Final Decision Rendered by the
Government Records Council
On The 25™ Day of April, 2007

David Fleisher, Vice Chairman

Government Records Council

| attest the foregoing is a true and accurate record of the Government Records
Council.

Robin Berg Tabakin, Secretary

Government Records Council

Decision Distribution Date: May 1, 2007



STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Executive Director

April 25, 2007 Council Meeting

James Donato GRC Complaint No. 2005-251
(On behalf of Capitol Publishing)®
Complainant

V.

Jersey City Police Department?
Custodian of Records

Records Relevant to Complaint:
Page one of all accident reports with the dates October 13, 2005 and October 14, 2005.

Request Made: October 19, 2005
Response Made: October 27, 2005
Custodian: Robert Byrne

GRC Complaint Filed: December 9, 2005

Background

December 19, 2005

Government Records Council’s (“Council”) Interim Order. At its December 14,
2006 public meeting, the Council considered the December 7, 2006 Findings and
Recommendations of the Executive Director and all related documentation submitted by
the parties. The Council voted unanimously to adopt the entirety of said findings and
recommendations. The Council, therefore, found that:

1.

The rate established in the Custodian’s municipal code does not qualify as
“a fee prescribed by law or regulation” as was contemplated in OPRA
under N.J.S.A. 47:1A-5b.  Additionally, the Custodian has not
demonstrated with any certainty that the copying fee established in its
municipal code represents the actual cost of duplication as is required in
N.J.S.A. 47:1A-5.c.

Given the specific statutory language of N.J.S.A. 39:4-131, the additional
fee of up to $5.00 for the first three pages and $1.00 per page thereafter
may only be added to the enumerated OPRA copying rates listed in
N.J.S.A. 47:1A-5.b. to cover the administrative costs of mailing the
reports when the records request is not made in person.

! No legal representative on record.
2 Custodian is represented by William C. Matsikoudis, Jersey City Corporation Counsel (offices located in

the Jersey City Municipal Building).
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3. If the Custodian believes that a special service charge is warranted
pursuant to N.J.S.A. 47:1A-5.c. because an extraordinary expenditure of
time and effort is required to fulfill this records request, then the
Custodian must address the fourteen (14) point criteria established by the
GRC for evaluating special service charges. The Custodian shall
provide the Executive Director certified responses to the fourteen (14)
point criteria established by the GRC for evaluating special service
charges or a certification that there will be no special service charge
assessed to the Complainant within five (5) business days from receipt
of this Interim Order.

4. Absent adequate justification for a special service charge, the Custodian
unlawfully imposed a charge of $5.00 for the first page and $1.00 for each
page thereafter for the auto accident reports requested by the Complainant.

December 19, 2006
Council’s Interim Order distributed to the parties.

December 21, 2006
Letter via facsimile from the Custodian to the GRC requesting an extension of
time to January 5, 2007 to comply with the Council’s Interim Order.

December 21, 2007
Letter via facsimile from GRC to the Custodian, granting the Custodian an
extension of time to January 5, 2007 to comply with the Council’s Interim Order.

January 5, 2007
Custodian’s response to the Council’s Interim Order.

The Custodian provides certified responses to the fourteen (14) point criteria
established by the GRC for evaluating special service charges as follows:

Question

Custodian’s Response

1. The volume, nature, size,
number of government records
involved.

Mr. Donato requested all motor vehicle accident reports for October 13 and 14,
2005. He stated that he required only page 1 of each report. There were a total of
31 reports for these two days.

2. The period of time over which
the records were received.

Accident reports are normally filed at the Record Room within one to seven days
of the date of an accident.

3. Whether some or all of the
records sought are archived.

Reports that were requested were located in a file cabinet within the Records
Bureau. They were not archived because they were recent.

4. The amount of time required
for a government employee to
locate, retrieve and assemble the

5 minutes to simply locate and retrieve (see #5).
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documents for copying.

5. The amount of time, level,
rate and number, if any required
to be expended by government
employees to monitor the
inspection or examination.

Steps taken to prepare actual request: (Total 1 hour, 28 minutes)

a) Locate report 5 min.

b) Photocopy original 8 min (separate page 1 & 2)

c) Re-file original 10 min (reorganize file since request was for page 1)
d) Review and redact 45 min

e) Photocopy redactions 7 min
f) Obtain & log fee 7 min
g) Prepare receipt 3 min
h) Present to requestor 3 min

(additional 10 min if prepared and sent via mail. Not added to above total).
Pay rate for Records Clerk: $33,716 per year  $17.29 per hour
Copy paper & copier supplies: undetermined (varies with volume)

6. The amount of time required
to return documents to their
original storage place.

10 minutes (see #5). The original file would have to be reorganized since Mr.
Donato’s request was for page 1 only and some reports are more than 1 page.

7. The size of the agency.

Jersey City Police Department:1286 total employees
(891 Sworn officers, 395 Civilian personnel)

8. The number of employees
available to accommodate
documents requested.

1 civilian record clerk
Note: 2 Clerks are able to process these types of requests, however, due to other
responsibilities, 1 clerk is assigned to each request.

9. The availability of
information technology and
copying capabilities.

Photocopier

10. What was requested?

All Jersey City Police Department traffic accident reports for October 13 and 14,
2005.

11. The level(s) of skill
necessary to accommodate the
request.

Basic clerical skills.

12. The reason(s) that the agency
employed, or intends to employ
the particular level(s) of skill
above.

Does not apply.

13. A detailed estimate
categorizing the hours needed to
identify, copy or prepare for
inspection, produce and return
the requested documents.

Steps taken to prepare actual request: (Total 1 hour, 28 minutes)

a) Locate report 5 min.

b) Photocopy original 8 min (separate page 1 & 2)

c) Re-file original 10 min (reorganize file since request was for page 1)
d) Review and redact 45 min
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e) Photocopy redactions 7 min

f) Obtain & log fee 7 min

g) Prepare receipt 3 min

h) Present to requestor 3 min

(additional 10 min if prepared and sent via mail. Not added to above total).
Note: above times are under ideal conditions. Not considering interruptions for
other requests, phone calls, etc. that would increase the above time to complete
the request.

14. Who in the agency will
perform the work associated
with each request?

Captain William Stetson would receive all initial requests from the City Clerk.
Most requests that require computer data would be completed by Captain Stetson
or his computer staff. Requests that only require locating, reviewing, redacting,
and copying available reports would be forwarded to Captain Stetson’s clerical
staff within the Record Room. These requests are assigned to a specific clerk who
is aware of the requirements of OPRA. We currently have 2 clerks who can
complete these tasks but only 1 would be assigned to each request.

Due to the size and population of the City of Jersey City, the Police Record Room
handles a high volume of daily requests from the public, attorneys, courts, and
other law enforcement agencies.

The Police Record Room is staffed with 6 civilian clerks who have the following
assignments and training:

2 clerks assigned to Public Window (walk-in requests)

1 clerk assigned to sorting, filing, departmental mail requests

1 clerk assigned to Data Entry, processing mail requests, logging checks

2 clerks that can assist with all the above and OPRA requests (these 2 clerks,
although not titled as supervisors, additionally oversee most of the daily Record
Room activity, reporting to Captain Stetson).

The Custodian maintained that a $5.00 fee for each accident report prepared by
the Jersey City Police Department was authorized by N.J.S.A. 47:1A-5.c.

Analysis

Whether the Custodian complied with the Council’s December 19, 2006 Interim
Order?

The Custodian complied with the Interim Order by supplying the requested
certified answers to the fourteen (14) point criteria established by the GRC for evaluating
special service charges on January 5, 2007.

Whether the special service charge of $5.00 for the first page and $1.00 for each
page thereafter for copying auto accident reports is authorized by OPRA?

Whenever a records custodian asserts that fulfilling an OPRA records request
requires an “extraordinary” expenditure of time and effort, a special service charge may
be warranted pursuant to N.J.S.A. 47:1A-5.c. In this regard, OPRA provides:

“Whenever the nature, format, manner of collation, or volume of a
government record embodied in the form of printed matter to be inspected,
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examined, or copied pursuant to this section is such that the record cannot
be reproduced by ordinary document copying equipment in ordinary
business size or involves an extraordinary expenditure of time and effort
to accommodate the request, the public agency may charge, in addition to
the actual cost of duplicating the record, a special service charge that shall
be reasonable and shall be based upon the actual direct cost of providing
the copy or copies ...” (Emphasis added.) N.J.S.A. 47:1A-5.c.

The determination of what constitutes an “extraordinary expenditure of time and
effort” under OPRA must be made on a case by case basis and requires an analysis of a
variety of factors. These factors were discussed in The Courier Post v. Lenape Regional
High School, 360 N.J. Super. 191, 199 (Law Div. 2002). There, the plaintiff publisher
filed an OPRA request with the defendant school district, seeking to inspect invoices and
itemized attorney bills submitted by four law firms over a period of six and a half years.
Id. at 193. Lenape assessed a special service charge due to the “extraordinary burden”
placed upon the school district in responding to the request. Id.

Based upon the volume of documents requested and the amount of time estimated
to locate and assemble them, the court found the assessment of a special service charge
for the custodian’s time was reasonable and consistent with N.J.S.A. 47:1A-5.c. Id. at
202. The court noted that it was necessary to examine the following factors in order to
determine whether a records request involves an “extraordinary expenditure of time and
effort to accommodate” pursuant to OPRA:

. The volume of government records involved;

. The period of time over which the records were received by the
governmental unit;

. Whether some or all of the records sought are archived,

o The amount of time required for a government employee to locate, retrieve
and assemble to documents for inspection or copying;

) The amount of time, if any, required to be expended by government
employees to monitor the inspection or examination;* and

o The amount of time required to return the documents to their original

storage place. Id. at 199.

The court determined that in the context of OPRA, the term “extraordinary” will
vary among agencies depending on the size of the agency, the number of employees
available to accommodate document requests, the availability of information technology,
copying capabilities, the nature, size and number of documents sought, as well as other
relevant variables. Id. at 202. “[W]hat may appear to be extraordinary to one school
district might be routine to another.” Id.

Recognizing that many different variables may affect a determination of whether a
special service charge is reasonable and warranted, the GRC established an analytical
framework for situations which may warrant an assessment of a special service charge.

% With regard to this factor, the court stated that the government agency should bear the burden of
proving that monitoring is necessary. Id. at 199.

James Donato (On behalf of Capitol Publishing) v. Jersey City Police Department, 2005-251 — Supplemental Findings and 5
Recommendations of the Executive Director



This framework incorporates the factors identified in the Courier Post case, as well as
additional relevant factors. For the GRC to determine when and whether a special service
charge is reasonable and warranted, a Custodian must provide a response to the following
questions:

The volume, nature, size, number, of government records involved,

The period of time over which the records were received,

Whether some or all of the records sought are archived,

The amount of time required for a government employee to locate, retrieve and

assemble the documents for copying,

The amount of time, level, rate and number, if any required to be expended by

government employees to monitor the inspection or examination, and,

6. The amount of time required to return documents to their original storage place,

7. The size of the agency,

8. The number of employees available to accommodate documents requests,

9. The availability of information technology and copying capabilities,

10. What was requested,

11. The level(s) of skill necessary to accommodate the request,

12. The reason(s) that the agency employed, or intends to employ, the particular
level(s) of skill above,

13. A detailed estimate categorizing the hours needed to identify, copy or prepare for
inspection, produce and return the requested documents, and

14. Who in the agency will perform the work associated with each request?

Eal NS

o

In this complaint, the Custodian certifies that 31 records responsive to the
Complainant’s OPRA request exist, that they are not archived, and that approximately 5
minutes is required to locate, retrieve and assemble the documents for copying. The
Custodian further certifies that approximately 1 hour and 28 minutes would be required
by one (1) clerk to identify, copy, produce and return the requested documents. The
Custodian also certifies that the Jersey City Police Department has a total of 1,286
employees, and that the Police Record Room is staffed with six (6) civilian clerks, two
(2) of whom are available to respond to OPRA requests. The Custodian certifies,
however, that only one (1) clerk would be assigned to each OPRA request. This charge is
unreasonable and not rationally related to the actual cost of reproducing the records. The
facts of record, therefore, do not support a conclusion that the Custodian’s response to the
Complainant’s OPRA request required an extraordinary expenditure of time and effort

In Libertarian Party of Central New Jersey v. Murphy, 384 N.J. Super. 136
(App.Div. 2006), the court found that a $55 fee established by the Township of Edison
for duplicating the minutes of the Township Council meeting onto a computer diskette
was unreasonable and unsanctioned by the explicit provisions of OPRA. Id. at 139. The
court noted that “the minutes of the Township Council meetings are first created in
electronic form. The paper minutes are simply printed versions of the electronically
stored documents. It is also beyond dispute that the actual cost of the diskette is far less
than $ 55.” Id. The court specifically noted that:

“In adopting OPRA, the Legislature made clear that ‘government records
shall be readily accessible for inspection, copying, or examination by the
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citizens of this State, with certain exceptions, for the protection of the
public interest, and any limitations on the right of access accorded [under
OPRA] as amended and supplemented, shall be construed in favor of the
public's right of access.” N.J.S.A. 47:1A-1. The imposition of a facially
inordinate fee for copying onto a computer diskette information the
municipality stores electronically places an unreasonable burden on the
right of access guaranteed by OPRA, and violates the guiding principle set
by the statute that a fee should reflect the actual cost of duplication.
N.J.S.A. 47:1A-5b.” Id.

The special service charge of $5.00 for the first page and $1.00 for each page
thereafter contemplated by the Custodian does not reflect the actual cost of duplication.
Moreover, the facts to which Custodian has certified regarding the identification,
copying, production and return of the requested documents do not support a conclusion
that an “extraordinary expenditure of time and effort” was required to respond to the
Complainant’s OPRA request. See The Courier Post v. Lenape Regional High School,
360 N.J. Super. 191, 199 (Law Div. 2002). Thus, the Custodian unlawfully imposed a
special service charge of $5.00 for the first page and $1.00 for each page thereafter for
the auto accident reports requested by the Complainant.

The Custodian may only charge the enumerated copying rates listed in OPRA
when responding to an OPRA records request made in person for copies of auto accident
reports consistent with N.J.S.A. 47:1A-5.b. If the records request is not made in person,
the Custodian may charge the additional fee of up to $5.00 for the first three pages and
$1.00 per page thereafter to cover the administrative costs of mailing the reports pursuant
to N.J.S.A. 39:4-131.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1. Because the Custodian submitted certified answers to the fourteen (14)
point criteria established by the GRC for evaluating special service
charges within the time period allotted, the Custodian complied with the
Council’s December 19, 2006 Interim Order.

2. Because the facts of record do not support a conclusion that the
Custodian’s response to the Complainant’s OPRA request required an
extraordinary expenditure of time and effort, the Custodian unlawfully
imposed a charge of $5.00 for the first page and $1.00 for each page
thereafter for the auto accident reports requested by the Complainant.

3. The Custodian may only charge the enumerated copying rates listed in
OPRA when responding to an OPRA records request made in person for
copies of auto accident reports consistent with N.J.S.A. 47:1A-5.b. If the
records request is not made in person, the Custodian may charge the
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additional fee of up to $5.00 for the first three pages and $1.00 per page
thereafter to cover the administrative costs of mailing the reports pursuant
to N.J.S.A. 39:4-131.

Prepared By:
Karyn Gordon, Esq.
Case Manager

Approved By:
Catherine Starghill, Esq.
Executive Director

April 18, 2007
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INTERIM ORDER
December 14, 2006 Government Records Council Meeting

James Donato Complaint No. 2005-251
(On behalf of Capitol Publishing)
Complainant

\Y

Jersey City Police Department
Custodian of Record

At the December 14, 2006 public meeting, the Government Records Council
(“Council”) considered the December 7, 2006 Findings and Recommendations of the
Executive Director and all related documentation submitted by the parties. The Council
voted unanimously to adopt the entirety of said findings and recommendations. The
Council, therefore, finds that:

1.

The rate established in the Custodian’s municipal code does not qualify as
“a fee prescribed by law or regulation” as was contemplated in OPRA
under N.J.S.A. 47:1A-5b.  Additionally, the Custodian has not
demonstrated with any certainty that the copying fee established in its
municipal code represents the actual cost of duplication as is required in
N.J.S.A. 47:1A-5.c.

Given the specific statutory language of N.J.S.A. 39:4-131, the additional
fee of up to $5.00 for the first three pages and $1.00 per page thereafter
may only be added to the enumerated OPRA copying rates listed in
N.J.S.A. 47:1A-5.b. to cover the administrative costs of mailing the
reports when the records request is not made in person.

If the Custodian believes that a special service charge is warranted
pursuant to N.J.S.A. 47:1A-5.c. because an extraordinary expenditure of
time and effort is required to fulfill this records request, then the
Custodian must address the fourteen (14) point criteria established by the
GRC for evaluating special service charges. The Custodian shall
provide the Executive Director certified responses to the fourteen (14)
point criteria established by the GRC for evaluating special service
charges or a certification that there will be no special service charge
assessed to the Complainant within five (5) business days from receipt
of this Interim Order.

Absent adequate justification for a special service charge, the Custodian
unlawfully imposed a charge of $5.00 for the first page and $1.00 for each
page thereafter for the auto accident reports requested by the Complainant.

Interim Order Rendered by the
Donato (On behalf of Capitol Publishing) v. Jersey City Police Department, 2005-251- Findings and Recommendations of the 1
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Government Records Council
On The 14™ Day of December, 2006

Robin Berg Tabakin, Vice Chairman & Secretary
Government Records Council

| attest the foregoing is a true and accurate record of the Government Records
Council.

Kathryn Forsyth
Government Records Council

Decision Distribution Date: December 19, 2006
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Findings and Recommendations of the Executive Director
December 14, 2006 Council Meeting

James Donato GRC Complaint No. 2005-251
(On behalf of Capitol Publishing)®
Complainant

V.

Jersey City Police Department?
Custodian of Records

Records Relevant to Complaint: Page one of all accident reports with the dates October
13, 2005 and October 14, 2005.

Request Made: October 19, 2005

Response Made: October 27, 2005

Custodian: Robert Byrne

GRC Complaint filed: December 9, 2005

Background

October 19, 2005
Complainant’s Open Public Records Act (“OPRA”) request asking for the records
enumerated above.

October 21, 2005
Custodian’s response to the OPRA request. Letter from the Jersey City Clerk
informing the Complainant that the Custodian’s office received the OPRA request.

October 27, 2005

Custodian Counsel’s response to the Complainant’s records request. Counsel
informed the Complainant, within seven (7) business days of receipt of the OPRA
request, that the fees for copies of traffic accident reports are $5.00 per report.
Custodian’s Counsel states that Section 160-1(7)(i) of the City Code established this fee
pursuant to N.J.S.A. 47:1A-5.c. of OPRA. The Custodian also states that pursuant to
N.J.S.A. 39:4-131, a New Jersey municipality may charge $5.00 per traffic report if the
report is mailed to the requestor. Custodian’s Counsel goes on to state, however, that if
the requestor picks up the report in person, the charge is set forth under OPRA in
N.J.S.A. 47:1A-5.b.

November 18, 2005

! No legal representative on record.
2 Custodian is represented by William C. Matsikoudis, Jersey City Corporation Counsel (offices located in

the municipal building).
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Custodian Counsel’s letter to the Complainant. Custodian’s Counsel states that
the City disagrees with the Complainant’s position that pursuant to N.J.S.A. 39:4-131, the
City may only charge the $5.00 fee if a request for a report is made by mail. Counsel
further states that the $5.00 fee is authorized pursuant to N.J.S.A. 47:1A-5.c. of OPRA.

December 9, 2005
Denial of Access Complaint filed with the Government Records Council (“GRC”)
with the following attachments:

e October 19, 2005 — Complainant’s OPRA request

e October 21, 2005 — Letter from the Jersey City Clerk informing the
Complainant that the Custodian’s received the OPRA request

e October 27, 2005 — Letter from Custodian’s Counsel to the Complainant

e November 18, 2005 — Letter from Custodian’s Counsel to the Complainant

The Complainant alleges that the Custodian has not demonstrated that its actual
cost for producing the requested records, page one only, exceeds the rates established by
N.J.S.A. 47:1A-5.b.

December 15, 2005
Offer of Mediation sent to both parties. The Custodian declined mediation of this
complaint.

December 23, 2005
Request for Statement of Information (“SOI”) sent to the Custodian.

January 17, 2006
Custodian’s Statement of Information (“SOI”) with the following attachments:

October 19, 2005 — Complainant’s OPRA request

October 27, 2005 — Letter from Custodian’s Counsel to the Complainant
November 18, 2005 — Letter from Custodian’s Counsel to the Complainant
Ordinance of Jersey City, N.J. — Section 160-1(A)(7)

January 17, 2006 — Certification of William Stetson (Captain of the Jersey
City Police Department)

e January 17, 2006 — Letter from Custodian’s Counsel to the GRC

The Custodian certifies that Section 160-1 of the Municipal Code establishes
various fees that the City is authorized by law to charge for certain services. The
Custodian states that on August 13, 2003, the Municipal Council enacted an amendment
to Section 160-1(A)(7) that established the fee to provide a motor vehicle accident report
at $5.00 for the first page and $1.00 for each additional page.

Capt. William Stetson, of the Jersey City Police Department, certifies that $5.00 is
a reasonable fee to provide a motor vehicle accident report based upon the process
involved in locating, redacting and providing a copy of a motor vehicle accident report.
Custodian’s Counsel states that the City’s legal position is that because of the work
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involved in producing a redacted copy of a motor vehicle accident report, a reasonable
fee is $5.00 for the first page and $1.00 for each additional page pursuant to N.J.S.A.
47:1A-5.c. and the amended the fee section of the Municipal Code.

Analysis

Whether the Custodian unlawfully imposed a charge of $5.00 for the first page of all
accident reports requested?

OPRA sets forth the amount to be charged for copies of government records in
printed form. Specifically, OPRA provides:

“[a] copy or copies of a government record may be purchased by any
person upon payment of the fee prescribed by law or regulation, or if a fee
is not prescribed by law or regulation, upon payment of the actual cost of
duplicating the record. Except as otherwise provided by law or regulation,
the fee assessed for the duplication of a government record embodied in
the form of printed matter shall not exceed the following:

o first page to tenth page, $0.75 per page;
e eleventh page to twentieth page, $0.50 per page;
e all pages over twenty, $0.25 per page.

The actual cost of duplicating the record shall be the cost of materials and
supplies used to make a copy of the record, but shall not include the cost
of labor or other overhead expenses associated with making the copy
except as provided for in subsection c. of this section. If a public agency
can demonstrate that its actual costs for duplication of a government
record exceed the foregoing rates, the public agency shall be permitted to
charge the actual cost of duplicating the record.” N.J.S.A. 47:1A-5.h.

OPRA also provides that “in the case of a municipality, rates for the
duplication of particular records when the actual cost of copying exceeds
the foregoing rates shall be established in advance by ordinance.”
N.J.S.A. 47:1A-5.c.

Additionally, OPRA provides that a public agency may charge a special service
charge in certain circumstances. Specifically, OPRA states that:

“Iw]henever the nature, format, manner of collation, or volume of a
government record embodied in the form of printed matter to be inspected,
examined, or copied ... is such that the record cannot be reproduced by
ordinary document copying equipment in ordinary business size or
involves an extraordinary expenditure of time and effort to accommodate
the request, the public agency may charge, in addition to the actual cost of
duplicating the record, a special service charge that shall be reasonable
and shall be based upon the actual direct cost of providing the copy or
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copies; ... The requestor shall have the opportunity to review and object to
the charge prior to it being incurred.” (Emphasis added.) N.J.S.A. 47:1A-
5.C.

The Custodian certifies that Section 160-1 of the Municipal Code establishes
various fees that the City is authorized by law to charge for certain services. The
Custodian states that on August 13, 2003, the Municipal Council enacted an amendment
to Section 160-1(A)(7) that established the fee for a motor vehicle accident report at
$5.00 for the first page and $1.00 for each additional page.

The Complainant asserts that the Custodian may not charge copying rates in
excess of those enumerated in OPRA because the Custodian has not demonstrated that its
actual cost for producing the requested records, page one only, exceeds the rates
established by N.J.S.A. 47:1A-5.b.

The Custodian certifies that $5.00 is a reasonable fee to provide a motor vehicle
accident report based upon the process involved in locating, redacting and providing a
copy of a motor vehicle accident report. Custodian’s Counsel states that the City’s legal
position is that because of the work involved in producing a redacted copy of a motor
vehicle accident report, a reasonable fee is $5.00 for the first page and $1.00 for each
additional page pursuant to N.J.S.A. 47:1A-5.c. and the amended the fee section of the
Municipal Code.

OPRA provides that the cost for copies of government records shall be (1) a fee
prescribed by law or regulation (presumably state or federal), or (2) actual cost, if a fee is
not prescribe by law or regulation, not to exceed the enumerated rates in N.J.S.A. 47:1A-
5.b. ($0.75/$0.50/$0.25). This provision goes on to state that a public agency may charge
a fee higher than the enumerated rates if the agency can demonstrate that the actual cost
to make copies exceed the enumerated rates ( N.J.S.A. 47:1A-5.b.) and such actual cost is
established by ordinance in the case of a municipality (N.J.S.A. 47:1A-5.c.).

In this case, the rate established in the Custodian’s municipal code does not
qualify as “a fee prescribed by law or regulation” as was contemplated in OPRA under
N.J.S.A. 47:1A-5.b. Additionally, the Custodian has not demonstrated with any certainty
that the copying fee established in its municipal code represents the actual cost of
duplication as is required in N.J.S.A. 47:1A-5.c.

Additionally, the Custodian asserts that a statute other than OPRA agrees with the
Custodian’s charge of $5.00 for the first page of the requested records. Specifically, the
Custodian asserts that N.J.S.A. 39:4-131 allows a custodian to charge $5.00 regardless of
whether the request for an auto accident report is made in person. The Custodian’s
assertion is incorrect.

That statute actually provides that written auto accident reports required to be
forwarded by law enforcement officers and the information contained therein shall not be
privileged or held confidential. N.J.S.A. 39:4-131. Further the statute provides that
every citizen of the state shall have the right, during regular business hours and under

supervision, to inspect and copy such reports and shall also have the right in person to
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purchase copies of the reports at the same fee established by [OPRA]. The statute also
provides that if the copies of reports are requested other than in person, an additional fee
of up to $5.00 for the first three pages and $1.00 per page thereafter may be added to
cover the administrative costs of the report. N.J.S.A. 39:4-131.

Therefore, given the specific statutory language of N.J.S.A. 39:4-131, the
additional fee of up to $5.00 for the first three pages and $1.00 per page thereafter may
only be added to the enumerated OPRA copying rates to cover the administrative costs of
mailing the reports when the requests are not made in person.

Also, while the Custodian certified that the $5.00 fee for the first page and $1.00
for each addition page is warranted given the amount of work involved in producing a
redacted copy of a motor vehicle accident report, such fee is not supported in OPRA
pursuant to N.J.S.A. 47:1A-5.b. (i.e. the enumerated copying rates). However, the fee
may be supported in whole or in part under N.J.S.A. 47:1A-5.c. with a special service
charge.

OPRA provides that whenever the nature, format, manner of collation, or volume
of a government record embodied in the form of printed matter to be inspected,
examined, or copied ... is such that the record cannot be reproduced by ordinary
document copying equipment in ordinary business size or involves an extraordinary
expenditure of time and effort to accommodate the request, the public agency may
charge, in addition to the actual cost of duplicating the record, a special service charge
that shall be reasonable and shall be based upon the actual direct cost of providing the
copy or copies. N.J.S.A. 47:1A-5.c.

If the Custodian believes that a special service charge is warranted pursuant to
N.J.S.A. 47:1A-5.c. because an extraordinary expenditure of time and effort is required to
fulfill this records request, then the Custodian must address the fourteen (14) point
criteria established by the GRC for evaluating special service charges. Specifically, the
Custodian must respond to the following questions:

Question

Custodian’s Response

1. The volume, nature, size,
number of government records

involved.

2. The period of time over which
the records were received.

3. Whether some or all of the
records sought are archived.

4. The amount of time required
for a government employee to
locate, retrieve and assemble the
documents for copying.
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5. The amount of time, level,
rate and number, if any required
to be expended by government
employees to monitor the
inspection or examination.

6. The amount of time required
to return documents to their
original storage place.

7. The size of the agency.

8. The number of employees
available to accommodate
documents requested.

9. The availability of
information technology and
copying capabilities.

10. What was requested?

11. The level(s) of skill
necessary to accommodate the
request.

12. The reason(s) that the agency
employed, or intends to employ
the particular level(s) of skill
above.

13. A detailed estimate
categorizing the hours needed to
identify, copy or prepare for
inspection, produce and return
the requested documents.

14. Who in the agency will
perform the work associated
with each request?

Absent adequate justification for a special service charge (determined by the GRC
evaluating the Custodian’s responses to the above-mentioned fourteen (14) point criteria),
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the Custodian may only charge the enumerated copying rates listed in OPRA when
responding to an OPRA records request made in person for copies of auto accident
reports consistent with N.J.S.A. 47:1A-5.b. If the records request is not made in person,
the Custodian may charge the additional fee of up to $5.00 for the first three pages and
$1.00 per page thereafter to cover the administrative costs of mailing the reports pursuant
to N.J.S.A. 39:4-131. Thus, the Custodian unlawfully imposed a charge of $5.00 for the
first page and $1.00 for each page thereafter for the auto accident reports requested by the
Complainant.

Conclusions and Recommendations

The Executive Director respectfully recommends that the Council find that:

5. The rate established in the Custodian’s municipal code does not qualify as
“a fee prescribed by law or regulation” as was contemplated in OPRA
under N.J.S.A. 47:1A-5b.  Additionally, the Custodian has not
demonstrated with any certainty that the copying fee established in its
municipal code represents the actual cost of duplication as is required in
N.J.S.A. 47:1A-5.c.

6. Given the specific statutory language of N.J.S.A. 39:4-131, the additional
fee of up to $5.00 for the first three pages and $1.00 per page thereafter
may only be added to the enumerated OPRA copying rates listed in
N.J.S.A. 47:1A-5.b. to cover the administrative costs of mailing the
reports when the records request is not made in person.

7. If the Custodian believes that a special service charge is warranted
pursuant to N.J.S.A. 47:1A-5.c. because an extraordinary expenditure of
time and effort is required to fulfill this records request, then the
Custodian must address the fourteen (14) point criteria established by the
GRC for evaluating special service charges. The Custodian shall
provide the Executive Director certified responses to the fourteen (14)
point criteria established by the GRC for evaluating special service
charges or a certification that there will be no special service charge
assessed to the Complainant within five (5) business days from receipt
of this Interim Order.

8. Absent adequate justification for a special service charge, the Custodian
unlawfully imposed a charge of $5.00 for the first page and $1.00 for each
page thereafter for the auto accident reports requested by the Complainant.

Prepared and

Approved By:
Catherine Starghill, Esq.
Executive Director

December 7, 2006
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