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FINAL DECISION
March 26, 2019 Gover nment Records Council Meeting

Shawn G. Hopkins Complaint No. 2014-40
Complainant
V.
Borough of West Long Branch (Monmouth)
Custodian of Record

At the March 26, 2019 public meeting, the Government Records Council (“Council”)
considered the March 19, 2019 Supplemental Findings and Recommendations of the Executive
Director and all related documentation submitted by the parties. The Council, by a mgjority vote,
adopted the entirety of said findings and recommendations. The Council, therefore, finds that the
Council should dismiss the complaint because the parties have agreed to a prevailing party fee
amount, thereby negating the need for Complainant’s Counsel to submit a fee application in
accordance with N.J.A.C. 5:105-2.13. Therefore, no further adjudication is required.

Thisisthe final administrative determination in this matter. Any further review should be
pursued in the Appellate Division of the Superior Court of New Jersey within forty-five (45) days.
Information about the appeal s process can be obtained from the Appellate Division Clerk’ s Office,
Hughes Justice Complex, 25 W. Market St., PO Box 006, Trenton, NJ 08625-0006. Proper service
of submissions pursuant to any appeal isto be madeto the Council in care of the Executive Director
a the State of New Jersey Government Records Council, 101 South Broad Street, PO Box 819,
Trenton, NJ 08625-0819.

Final Decision Rendered by the
Government Records Council
On The 26" Day of March, 2019

Robin Berg Tabakin, Esg., Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: March 29, 2019
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Prevailing Party Attorney’'s Fees
Supplemental Findings and Recommendations of the Council Staff
March 26, 2019 Council Meeting

Shawn G. Hopkins! GRC Complaint No. 2014-40
Complainant

V.

Borough of West Long Branch (Monmouth)?
Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of the computer assisted mass
appraisal (“CAMA”) datafor the Borough of West Long Branch (“Borough”) including property
photographs.

Custodian of Record: Kathy L. Schmelz

Request Received by Custodian: January 7, 2014
Response Made by Custodian: July 29, 2014
GRC Complaint Received: January 21, 2014

Background

January 31, 2019 Council Meseting:

At its January 31, 2019 public meeting, the Council considered the January 22, 2019
Findings and Recommendations of the Council Staff and all related documentation submitted by
the parties. The Council, by a majority vote, adopted said findings and recommendations. The
Council, therefore, found that:

1 The Custodian did not bear her burden of proof that she timely responded to the
Complainant’s OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure to
respond in writing to the Complainant’s OPRA request either granting access, denying
access, seeking clarification or requesting an extension of time within the statutorily
mandated seven (7) business days results in a “deemed” denia of the Complainant’s
OPRA request pursuant to N.J.S.A. 47:1A-5(g), N.JSA. 47:1A-5(i), and Kelley v.
Twp. of Rockaway, GRC Complaint No. 2007-11 (Interim Order October 31, 2007).
However, the GRC declines to order any disclosures because the Custodian disclosed
the responsive records to the Complainant between July 29 and August 27, 2014.

! Represented by Richard Gutman, Esg. (Montclair, NJ).

2 Represented by Gregory S. Baxter, Esg., of Caruso & Baxter (Eatontown, NJ).
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2. The Custodian’s failure to respond within the statutory time frame resulted in a
“deemed” denia of access. N.J.S.A. 47:1A-5(g); N.J.SA. 47:1A-5(i). However, the
Custodian ultimately disclosed responsive records to the Complainant’s satisfaction
between July 29 and August 27, 2014. Additionally, the evidence of record does not
indicate that the Custodian’s violation of OPRA had a positive element of conscious
wrongdoing or was intentional and deliberate. Therefore, the Custodian’s actions do
not rise to the level of a knowing and willful violation of OPRA and unreasonable
denia of access under the totality of the circumstances.

3. The Complainant has achieved “the desired result because the complaint brought about
a change (voluntary or otherwise) in the custodian’s conduct.” Teetersv. DYFS, 387
N.J. Super. 423 (App. Div. 2006). Additionally, a factual causal nexus exists between
the Complainant’s filing of a Denia of Access Complaint and the relief ultimately
achieved. Mason v. City of Hoboken and City Clerk of the City of Hoboken, 196 N.J.
51 (2008). Specifically, the Custodian’s disclosure of the records responsive to the
subject OPRA request was adirect result of thiscomplaint. Therefore, the Complainant
is aprevailing party entitled to an award of areasonable attorney’s fee. See N.J.S.A.
47:1A-6, Teeters, 387 N.J. Super. 432, and Mason, 196 N.J. 51. Based on this
determination, the parties shall confer in an effort to decide the amount of
reasonable attorney’s feesto be paid to Complainant within twenty (20) business
days. The parties shall promptly notify the GRC in writing if a fee agreement is
reached. If the parties cannot agree on the amount of attorney's fees,
Complainant’s Counsel shall submit afeeapplication tothe Council in accordance
with N.J.A.C. 5:105-2.13.

Procedural History:

On February 4, 2019, the Council distributed its Interim Order to al parties. On March 8,
2019, the Government Records Council (*GRC”) advised the parties that the fee agreement time
frame expired. The GRC further advised that the Complainant’s Counsel had twenty (20) business
days to submit afee application, or until April 3, 2019.

On the same day, Custodian’s Counsel e-mailed the GRC advising that a settlement was
reached and that the Borough's Chief Financial Officer was processing payment. Complainant’s
Counsel subsequently e-mailed the GRC confirming Custodian Counsel’s statement.
Complainant’s Counsel also confirmed that this complaint could proceed to final adjudication.

Analysis

Prevailing Party Attorney’s Fees

At its January 31, 2019 meeting, the Council determined that the Complainant was a
prevailing party entitled to an award of reasonable attorney’s fees. The Council thus ordered that
the “parties shall confer in an effort to decide the amount of reasonable attorney’s fees to be paid
to Complainant within twenty (20) business days.” The Council further ordered that the parties
notify of any settlement prior to the expiration of the twenty (20) business day time frame. Finally,
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the Council ordered that, should the parties not reach an agreement, the Complainant’s Counsel
would be required to “submit a fee application to the Council in accordance with N.J.A.C. 5:105-
2.13”

On February 4, 2019, the Council distributed its Interim Order to all parties; thus, the
Custodian’s response was due by close of business on March 6, 2019. On March 8, 2019, after
receiving the GRC'’s notice that the time frame had expired, both parties confirmed that the fee
issue was settled. The Complainant’s Counsel aso confirmed that this complaint could proceed to
final adjudication.

Accordingly, the Council should dismiss the complaint because the parties have agreed to
a prevailing party fee amount, thereby negating the need for Complainant’s Counsel to submit a
fee application in accordance with N.J.A.C. 5:105-2.13. Therefore, no further adjudication is
required.

Conclusions and Recommendations

The Council Staff respectfully recommends the Council should dismiss the complaint
because the parties have agreed to a prevailing party fee amount, thereby negating the need for
Complainant’s Counsel to submit a fee application in accordance with N.J.A.C. 5:105-2.13.
Therefore, no further adjudication is required.

Prepared By: Frank F. Caruso
Acting Executive Director

March 19, 2019
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