4/

State of et Jersey

DEPARTMENT OF COMMUNITY AFFAIRS
101 SouTH BROAD STREET
PO Box 819

PuiLie D. MurPHY TRENTON, NJ 08625-0819 Lt. GOvERNOR SHEILA Y. OLIVER

Governor Commissioner

FINAL DECISION
June 25, 2019 Gover nment Records Council M eeting

Shawn G. Hopkins Complaint No. 2014-47
Complainant
V.
Borough of Sea Girt (Monmouth)
Custodian of Record

At the June 25, 2019 public meeting, the Government Records Council (“Council”)
considered the June 18, 2019 Supplemental Findings and Recommendations of the Executive
Director and all related documentation submitted by the parties. The Council voted unanimously
to adopt the entirety of said findings and recommendations. The Council, therefore, finds that the
Council should dismiss the complaint because the parties have agreed to a prevailing party fee
amount, thereby negating the need for Complainant’s Counsel to submit a fee application in
accordance with N.J.A.C. 5:105-2.13. Therefore, no further adjudication is required.

Thisisthe final administrative determination in this matter. Any further review should be
pursued in the Appellate Division of the Superior Court of New Jersey within forty-five (45) days.
Information about the appeal s process can be obtained from the Appellate Division Clerk’ s Office,
Hughes Justice Complex, 25 W. Market St., PO Box 006, Trenton, NJ 08625-0006. Proper service
of submissions pursuant to any appeal isto be madeto the Council in care of the Executive Director
a the State of New Jersey Government Records Council, 101 South Broad Street, PO Box 819,
Trenton, NJ 08625-0819.

Final Decision Rendered by the
Government Records Council
On The 25" Day of June 2019

Robin Berg Tabakin, Esg., Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: June 28, 2019
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Prevailing Party Attorney’'s Fees
Supplemental Findings and Recommendations of the Council Staff
June 25, 2019 Council Meeting

Shawn G. Hopkins! GRC Complaint No. 2014-47
Complainant

V.

Borough of Sea Girt (M onmouth)?
Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of the computer assisted mass
appraisal (“CAMA”) data for the Borough of Sea Girt (“Borough”) including property
photographs.

Custodian of Record: Lorraine P. Carafa
Request Received by Custodian: January 8, 2014
Response Made by Custodian: January 9, 2014
GRC Complaint Received: January 23, 2014

Background

April 30, 2019 Council Mesting:

At its April 30, 2019 public meeting, the Council considered the April 23, 2019
Supplemental Findings and Recommendations of the Council Staff and all related documentation
submitted by the parties. The Council voted unanimously to adopt the entirety of said findings and
recommendations. The Council, therefore, found that:

1 The Custodian complied with the Council’s March 26, 2019 Interim Order. First, the
Custodian disclosed the responsive CAMA data to the Complainant within the
prescribed time frame to do so. Second, the Custodian averred that the Borough did not
maintain any photographs, and additional attempts to try and locate same through the
Complainant were unsuccessful. Finally, the Custodian provided certified confirmation
of compliance to the Council Staff within the extended time frame.

2. The Custodian unlawfully denied access to the subject OPRA request on the basis that
same was invalid. Further, the Custodian unlawfully denied access to the responsive
CAMA data. N.J.S.A. 47:1A-6. However, the Custodian lawfully denied access to the

! Represented by Richard Gutman, Esg. (Montclair, NJ).
2 Represented by Nicholas Montenegro, Esg., of Montenegro, Thompson, Montenegro & Genz, P.C. (Brick, NJ).
Previoudy represented by O. Nicholas Monaco, Esg., from the same firm.
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requested property photographs because the Borough did not maintain them and efforts
to cure this issue were unsuccessful. Also, the Custodian timely complied with the
Council’sMarch 26, 2019 Interim Order. Additionally, the evidence of record does not
indicate that the Custodian’s violations of OPRA had a positive e ement of conscious
wrongdoing or was intentional and deliberate. Therefore, the Custodian’s actions do
not rise to the level of a knowing and willful violation of OPRA and unreasonable
denial of access under the totality of the circumstances.

3. Pursuant to the Council’ s March 26, 2019 Interim Order, the Complainant has achieved
“the desired result because the complaint brought about a change (voluntary or
otherwise) in the custodian’s conduct.” Teeters v. DYFS, 387 N.J. Super. 423 (App.
Div. 2006). Additionaly, a factual causal nexus exists between the Complainant’s
filing of a Denial of Access Complaint and the relief ultimately achieved. Mason v.
City of Hoboken and City Clerk of the City of Hoboken, 196 N.J. 51 (2008).
Specificaly, the Custodian disclosed responsive CAMA data to the Complainant in
accordance with the Council’ s Order. Further, therelief ultimately achieved had abasis
in law. Therefore, the Complainant is a prevailing party entitled to an award of a
reasonable attorney’s fee. See N.J.S.A. 47:1A-6, Teeters, 387 N.J. Super. 432, and
Mason, 196 N.J. 51. Based on this determination, the parties shall confer in an
effort to decide the amount of reasonable attorney’s fees to be paid to
Complainant within twenty (20) business days. The parties shall promptly notify
the GRC in writing if a fee agreement isreached. If the parties cannot agree on
the amount of attorney's fees, Complainant’s Counsel shall submit a fee
application to the Council in accordance with N.J.A.C. 5:105-2.13.

Procedural History:

On May 2, 2019, the Council distributed its Interim Order to al parties. On May 30, 2019,
the Complainant’s Counsel confirmed via e-mail, which was copied to Custodian’s Counsel, that
the fee issue was amicably resolved.

Analysis

Prevailing Party Attorney’s Fees

At its April 30, 2019 meeting, the Council determined that the Complainant was a
prevailing party entitled to an award of reasonable attorney’s fees. The Council thus ordered that
the “parties shall confer in an effort to decide the amount of reasonable attorney’s fees to be paid
to Complainant within twenty (20) business days.” The Council further ordered that the parties
notify of any settlement prior to the expiration of the twenty (20) business day time frame. Finally,
the Council ordered that, should the parties not reach an agreement, the Complainant’s Counsel
would be required to “submit a fee application to the Council in accordance with N.J.A.C. 5:105-
213"
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On May 2, 2019, the Council distributed its Interim Order to all parties; thus, their response
was due by close of business on May 31, 2019. On May 30, 2019, the Complainant’s Counsel
confirmed via e-mail, copying Custodian’s Counsel, that the fee issue was amicably resolved.

Accordingly, the Council should dismiss the complaint because the parties have agreed to
a prevailing party fee amount, thereby negating the need for Complainant’s Counsel to submit a
fee application in accordance with N.J.A.C. 5:105-2.13. Therefore, no further adjudication is
required.

Conclusions and Recommendations

The Council Staff respectfully recommends that the Council should dismiss the complaint
because the parties have agreed to a prevailing party fee amount, thereby negating the need for
Complainant’s Counsel to submit a fee application in accordance with N.JA.C. 5:105-2.13.
Therefore, no further adjudication is required.

Prepared By: Frank F. Caruso
Acting Executive Director

June 18, 2019
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State of et Jersey
DEPARTMENT OF COMMUNITY AFFAIRS
101 SouTH BROAD STREET
PO Box 819
PuiLie D. MurPHY TRENTON, NJ 08625-0819 Lt. GOvERNOR SHEILA Y. OLIVER
Governor Commissioner

INTERIM ORDER
April 30, 2019 Government Records Council Meeting

Shawn G. Hopkins Complaint No. 2014-47
Complainant
V.
Borough of Sea Girt (Monmouth)
Custodian of Record

At the April 30, 2019 public meeting, the Government Records Council (“Council”)
considered the April 23, 2019 Supplemental Findings and Recommendations of the Council Staff
and al related documentation submitted by the parties. The Council voted unanimously to adopt
the entirety of said findings and recommendations. The Council, therefore, finds that:

1. The Custodian complied with the Council’s March 26, 2019 Interim Order. First, the
Custodian disclosed the responsive CAMA data to the Complainant within the
prescribed time frame to do so. Second, the Custodian averred that the Borough did not
maintain any photographs, and additional attempts to try and locate same through the
Complainant were unsuccessful. Finally, the Custodian provided certified confirmation
of compliance to the Council Staff within the extended time frame.

2. The Custodian unlawfully denied access to the subject OPRA request on the basis that
same was invalid. Further, the Custodian unlawfully denied access to the responsive
CAMA data. N.J.S.A. 47:1A-6. However, the Custodian lawfully denied access to the
requested property photographs because the Borough did not maintain them and efforts
to cure this issue were unsuccessful. Also, the Custodian timely complied with the
Council’sMarch 26, 2019 Interim Order. Additionally, the evidence of record does not
indicate that the Custodian’s violations of OPRA had a positive element of conscious
wrongdoing or was intentional and deliberate. Therefore, the Custodian’s actions do
not rise to the level of a knowing and willful violation of OPRA and unreasonable
denial of access under the totality of the circumstances.

3. Pursuant to the Council’ s March 26, 2019 Interim Order, the Complainant has achieved
“the desired result because the complaint brought about a change (voluntary or
otherwise) in the custodian’s conduct.” Teeters v. DYFS, 387 N.J. Super. 423 (App.
Div. 2006). Additionaly, a factual causal nexus exists between the Complainant’s
filing of a Denial of Access Complaint and the relief ultimately achieved. Mason v.
City of Hoboken and City Clerk of the City of Hoboken, 196 N.J. 51 (2008).
Specifically, the Custodian disclosed responsive CAMA data to the Complainant in
accordance with the Council’ s Order. Further, therelief ultimately achieved had abasis
in law. Therefore, the Complainant is a prevailing party entitled to an award of a
reasonable attorney’s fee. See N.J.S.A. 47:1A-6, Teeters, 387 N.J. Super. 432, and
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Mason, 196 N.J. 51. Based on this determination, the parties shall confer in an
effort to decide the amount of reasonable attorney’s fees to be paid to
Complainant within twenty (20) business days. The parties shall promptly notify
the GRC in writing if a fee agreement isreached. If the parties cannot agree on
the amount of attorney's fees, Complainant’s Counsel shall submit a fee
application to the Council in accordance with N.J.A.C. 5:105-2.13.

Interim Order Rendered by the
Government Records Council
On The 30" Day of April 2019

Robin Berg Tabakin, Esg., Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esg., Secretary
Government Records Council

Decision Distribution Date: May 2, 2019



STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Council Staff
April 30, 2019 Council Meeting

Shawn G. Hopkinst GRC Complaint No. 2014-47
Complainant

V.

Borough of Sea Girt (Monmouth)?
Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of the computer assisted mass
appraisal (“CAMA”) data for the Borough of Sea Girt (“Borough’) including property
photographs.

Custodian of Record: Lorraine P. Carafa
Request Received by Custodian: January 8, 2014

Response Made by Custodian: January 9, 2014
GRC Complaint Recelved: January 23, 2014

Backaround

March 26, 2019 Council Meeting:

AtitsMarch 26, 2019 public meeting, the Council considered the March 19, 2019 Findings
and Recommendations of the Council Staff and all related documentation submitted by the parties.
The Council voted unanimously to adopt the entirety of said findings and recommendations. The
Council, therefore, found that:

1. The Custodian unlawfully denied access to the Complainant’s OPRA request seeking
CAMA data on the basis that same was invalid. N.J.S.A. 47:1A-6. Specifically, the
Custodian was required to query a database and extract the responsive data: such an
action does not amount to creating a new record. Zahler v. Ocean Cnty. Coll., GRC
Complaint No. 2013-266 (Interim Order dated July 29, 2014). For this reason, the
Complainant’s OPRA request seeking CAMA data is valid. See also Paff v. Twp. of
Galloway, 229 N.J. 340 (2017); McBride v. City of Camden (Camden), GRC
Complaint No. 2014-54 (Interim Order dated September 30, 2014). Further, the portion
of the OPRA request seeking photographs reasonably identified a type of responsive
record associated with the CAMA data. Such an action would not require an open-
ended search of all Borough files.

! Represented by Richard Gutman, Esg. (Montclair, NJ).
2 Represented by Nicholas Montenegro, Esg., of Montenegro, Thompson, Montenegro & Genz, P.C. (Brick, NJ).
Previoudy represented by O. Nicholas Monaco, Esg., from the same firm.
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2. The Custodian did not bear her burden of proving that she lawfully denied access to
the responsive CAMA data. N.J.S.A. 47:1A-6. Specifically, the evidence of record
supports that the County maintained the data on behaf of the Borough based on a
shared services agreement. The Custodian had an affirmative obligation to obtain said
dataand provideit to the Complainant in accordance with prevailing case law but failed
to do so. Burnett v. Cnty. of Gloucester 415 N.J. Super. 506 (App. Div. 2010); Michaak
v. Borough of Helmetta (Middlesex), GRC Complaint No. 2010-220 (Interim Order
dated January 31, 2012). Thus, the Custodian must obtain from the County and disclose
the CAMA dataavailable at the timethat the Complainant submitted his OPRA request.

3. The Custodian may have unlawfully denied access to any responsive property
photographs. N.J.S.A. 47:1A-6. Specifically, it is unclear whether any photographs,
exempt or otherwise, actualy exist. Thus, the Custodian must either disclose the
responsive photographs to the Complainant (identifying if any were withheld and the
specific lawful basis for denial) or certify that no records exist, if applicable.

4, The Custodian shall comply with conclusion Nos. 2 and 3 above within five (5)
business days from receipt of the Council’s Interim Order with appropriate
redactions, including a detailed document index explaining the lawful basis for
each redaction, and simultaneously deliver® certified confirmation of compliance,
in accordancewith N.J. Court RuleR. 1:4-4,% to the Council Staff.>

5. The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’s Interim Order.

6. The Council defers analysis of whether the Complainant is a prevailing party pending
the Custodian’ s compliance with the Council’ s Interim Order.

Procedural History:

On March 28, 2019, the Council distributed its Interim Order to all parties. On the same
day, the Custodian e-mailed Tax Assessor Scott Kineavy asking him to provide responsive records
for disclosure in accordance with the Council’s Order. Mr. Kineavy responded advising that he
believed he sent the information to the Complainant “afew months ago.”

On April 3, 2019, the Custodian e-mailed the Government Records Council (“GRC"),
Complainant, and Complainant’s Counsel attaching the responsive CAMA data. The Custodian

3 The certified confirmation of compliance, including supporting documentation, may be sent overnight mail, regular
mail, e-mail, facsimile, or be hand-delivered, at the discretion of the Custodian, aslong asthe GRC physically receives
it by the deadline.

4"| certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements made
by me are willfully false, | am subject to punishment."

5 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or special service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the
financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
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noted that the Borough did not maintain photographsin their files. The Custodian averred that Mr.
Kineavy contacted Complainant’s Counsel regarding the non-existence of the photographs and
was asked to contact the Complainant. The Custodian stated that Mr. Kineavy attempted to contact
the Complainant but received no response.

On April 4, 2019, the GRC emailed the Custodian confirming receipt of her
correspondence. The GRC noted that the Council’s Order also required the Custodian to submit
certified confirmation of compliance. The GRC further noted that the compliance time frame
expired at the end of the day. On the same day, the Custodian sought an extension to provide
certified confirmation of compliance, which the GRC granted until April 11, 2019.

On April 9, 2019, the Custodian responded to the Council’s Interim Order. Therein, the
Custodian certified that upon receipt of the Council’s Order, she disclosed records to the
Complainant and Complainant’s Counssl.

Analysis

Compliance

At its March 26, 2019 meeting, the Council ordered the Custodian to disclose the
responsive CAMA data available at the time of the Complainant’s OPRA request. Further, the
Council ordered the Custodian to disclose responsive property photographs or certify if none
existed. Finally, the Council ordered the Custodian to submit certified confirmation of compliance,
in accordance with N.J. Court Rule R. 1:4-4, to the Council Staff. On March 28, 2019, the Council
distributed its Interim Order to al parties, providing the Custodian five (5) business daysto comply
with theterms of said Order. Thus, the Custodian’ s response was due by close of business on April
4, 20109.

On April 3, 2019, the fourth (4" business day after receipt of the Council’s Order, the
Custodian sent CAMA data to all parties via e-mail. Additionally, the Custodian noted that Mr.
Kineavy attempted to contact the Complainant regarding the lack of photographs but received no
response. Later that day, the Custodian sought an extension of time to submit certified
confirmation of compliance, which the GRC granted through April 11, 2019. Thereafter, on April
9, 2019, the Custodian provided certified confirmation of compliance to the Council Staff.

In reviewing the evidence of record here, the GRC is satisfied that the Custodian complied
with the Council’s Order. Specificaly, she successfully disclosed responsive CAMA data to the
Complainant. Additionally, the Custodian averred that the Borough did not maintain any
responsive photographs, but that Mr. Kineavy reached out to the Complainant regarding this issue
without success. The Custodian then provided certified confirmation of compliance prior to the
final day of the extended time frame to comply.

Therefore, the Custodian complied with the Council’sMarch 26, 2019 Interim Order. First,
the Custodian disclosed the responsive CAMA datato the Complainant within the prescribed time
frame to do so. Second, the Custodian averred that the Borough did not maintain any photographs,
and additional attemptsto try and locate same through the Complainant were unsuccessful. Finally,
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the Custodian provided certified confirmation of compliance to the Council Staff within the
extended time frame.

Knowing & Willful

OPRA states that “[a] public official, officer, employee or custodian who knowingly or
willfully violates [OPRA], and is found to have unreasonably denied access under the totality of
the circumstances, shall be subject to acivil penalty . . .” N.J.SA. 47:1A-11(a). OPRA alowsthe
Council to determine a knowing and willful violation of the law and unreasonable denial of access
under the totality of the circumstances. Specifically OPRA states . . . [i]f the council determines,
by amajority vote of its members, that a custodian has knowingly and willfully violated [OPRA],
and isfound to have unreasonably denied access under thetotality of the circumstances, the council
may impose the penalties provided for in [OPRA] ...” N.J.SA. 47:1A-7(e).

Certain legal standards must be considered when making the determination of whether the
Custodian’ s actionsrise to the level of a“knowing and willful” violation of OPRA. The following
statements must be true for a determination that the Custodian “knowingly and willfully” violated
OPRA: the Custodian’ s actions must have been much more than negligent conduct (Alston v. City
of Camden, 168 N.J. 170, 185 (2001)); the Custodian must have had some knowledge that his
actionswerewrongful (Fielder v. Stonack, 141 N.J. 101, 124 (1995)); the Custodian’ s actions must
have had a positive e ement of consciouswrongdoing (Berg v. Reaction Motors Div., 37 N.J. 396,
414 (1962)); the Custodian’s actions must have been forbidden with actual, not imputed,
knowledge that the actions were forbidden (id.; Marley v. Borough of Palmyra, 193 N.J. Super.
271, 294-95 (Law Div. 1993)); the Custodian’ s actions must have been intentional and deliberate,
with knowledge of their wrongfulness, and not merely negligent, heedless or unintentional (ECES
V. Salmon, 295 N.J. Super. 86, 107 (App. Div. 1996)).

Here, the Custodian unlawfully denied access to the subject OPRA request on the basis
that same was invalid. Further, the Custodian unlawfully denied access to the responsive CAMA
data. N.J.S.A. 47:1A-6. However, the Custodian lawfully denied access to the requested property
photographs because the Borough did not maintain them and efforts to cure this issue were
unsuccessful. Also, the Custodian timely complied with the Council’s March 26, 2019 Interim
Order. Additionaly, the evidence of record does not indicate that the Custodian’s violations of
OPRA had a positive element of conscious wrongdoing or was intentional and deliberate.
Therefore, the Custodian’s actions do not rise to the level of a knowing and willful violation of
OPRA and unreasonable denial of access under the totality of the circumstances.

Prevailing Party Attorney’s Fees

OPRA provides that:

A person who is denied access to a government record by the custodian of the
record, at the option of the requestor, may: institute a proceeding to challenge the
custodian's decision by filing an action in Superior Court . . .; or inlieu of filing an
action in Superior Court, file acomplaint with the Government Records Council . .
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. A requestor who prevails in any proceeding shall be entitled to a reasonable
attorney's fee.

[N.JSA. 47:1A-6

In Teeters v. DYFS, 387 N.J. Super. 423 (App. Div. 2006), the Court held that a
complainant isa“ prevailing party” if he achievesthe desired result because the complaint brought
about a change (voluntary or otherwise) in the custodian’s conduct. 1d. at 432. Additionally, the
Court held that attorney’s fees may be awarded when the requestor is successful (or partially
successful) viaajudicial decree, aquasi-judicia determination, or a settlement of the parties that
indicates access was improperly denied and the requested records are disclosed. Id.

Additionally, the New Jersey Supreme Court has ruled on the issue of “prevailing party”
attorney’ s fees. In Mason v. City of Hoboken and City Clerk of the City of Hoboken, 196 N.J. 51
(2008), the Supreme Court discussed the catalyst theory, “which posits that a plaintiff is a
‘prevailing party’ if it achieves the desired result because the lawsuit brought about a voluntary
change in the defendant’s conduct.” Mason, 196 N.J. at 71, (quoting Buckhannon Bd. & Care
Homev. West VirginiaDep't of Health & Human Res., 532 U.S. 598, 131 S. Ct. 1835, 149 L. Ed.
2d 855 (2001)). In Buckhannon, the Supreme Court stated that the phrase “prevailing party” isa
legal term of art that refers to a “party in whose favor a judgment is rendered.” (quoting Black’s
Law Dictionary 1145 (7™" ed. 1999)). The Supreme Court rejected the catalyst theory as a basis for
prevailing party attorney fees, in part because “[i]t allows an award where there is no judicialy
sanctioned changein the legal relationship of the parties. . .” Id. at 605, 121 S. Ct. at 1840, 149 L.
Ed. 2d at 863. Further, the Supreme Court expressed concern that the catal yst theory would spawn
extralitigation over attorney's fees. Id. at 609, 121 S. Ct. at 1843, 149 L. Ed. 2d at 866.

However, the Court noted in Mason, that Buckhannon is binding only when counsel fee
provisions under federal statutes are at issue. 196 N.J. at 72, citing Teeters, 387 N.J. Super. at 429;
see, e.g., Baer v. Klagholz, 346 N.J. Super. 79 (App. Div. 2001) (applying Buckhannon to the
federa Individuas with Disabilities Education Act), certif. denied, 174 N.J. 193 (2002). “But in
interpreting New Jersey law, we look to state law precedent and the specific state statute before
us. When appropriate, we depart from the reasoning of federal cases that interpret comparable
federal statutes.” 196 N.J. at 73 (citations omitted).

The Mason Court accepted the application of the catalyst theory within the context of
OPRA, stating that:

OPRA itself contains broader language on attorney's fees than the former RTKL
did. OPRA provides that “[a] requestor who prevails in any proceeding shall be
entitled to a reasonable attorney's fee.” N.J.S.A. 47:1A-6. Under the prior RTKL,
“[a plaintiff in whose favor such an order [requiring access to public records]
issues . . . may be awarded a reasonable attorney's fee not to exceed $500.00.”
N.JSA. 47:1A-4 (repealed 2002). The Legidature's revisions therefore: (1)
mandate, rather than permit, an award of attorney's fees to a prevailing party; and
(2) eliminate the $500 cap on fees and permit areasonable, and quite likely higher,
fee award. Those changes expand counsel fee awards under OPRA.
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[Mason at 73-76 (2008).]

The Court in Mason, further held that:

[R]equestors are entitled to attorney’ s fees under OPRA, absent a judgment or an
enforceable consent decree, when they can demonstrate (1) “afactual causal nexus
between plaintiff’s litigation and the relief ultimately achieved”; and (2) “that the
relief ultimately secured by plaintiffs had abasisin law.” Singer v. State, 95 N.J.
487, 495, cert denied (1984).

[1d. at 76.]

The Complainant filed the instant complaint arguing that the Custodian unlawfully denied
access to the responsive CAMA data and property photographs. The Custodian argued in the
Statement of Information that the request wasinvalid becauseit failed to identify a specific record.
InitsMarch 26, 2019 Interim Order, the Council disagreed and ordered disclosure of the requested
CAMA dataand property photographs (if in existence). On April 3, 2019, the Custodian disclosed
responsive CAMA data to the Complainant via e-mail. The Custodian aso recounted the
Borough's attempts to determine whether any photographs existed, which were unsuccessful.
Thus, the evidence of record supports that the Complainant is a prevailing party entitled to an
award of attorney’s fees.

Therefore, pursuant to the Council’s March 26, 2019 Interim Order, the Complainant has
achieved “the desired result because the complaint brought about achange (voluntary or otherwise)
in the custodian’s conduct.” Teeters, 387 N.J. Super. 432. Additionally, a factual causal nexus
exists between the Complainant’ s filing of a Denial of Access Complaint and the relief ultimately
achieved. Mason, 196 N.J. 51. Specifically, the Custodian disclosed responsive CAMA datato the
Complainant in accordance with the Council’ s Order. Further, the relief ultimately achieved had a
basisin law. Therefore, the Complainant is a prevailing party entitled to an award of areasonable
attorney’sfee. See N.J.S.A. 47:1A-6, Teeters, 387 N.J. Super. 432, and Mason, 196 N.J. 51. Based
on thisdeter mination, the partiesshall confer in an effort to decidethe amount of reasonable
attorney’ sfeesto be paid to Complainant within twenty (20) business days. The parties shall
promptly notify the GRC in writing if afee agreement isreached. If the partiescannot agree
on theamount of attor ney'sfees, Complainant’s Counsel shall submit afeeapplication tothe
Council in accordancewith N.J.A.C. 5:105-2.13.

Conclusions and Recommendations

The Council Staff respectfully recommends the Council find that:

1. The Custodian complied with the Council’s March 26, 2019 Interim Order. First, the
Custodian disclosed the responsive CAMA data to the Complainant within the
prescribed time frame to do so. Second, the Custodian averred that the Borough did not
maintain any photographs, and additional attempts to try and locate same through the
Complainant were unsuccessful. Finally, the Custodian provided certified confirmation
of compliance to the Council Staff within the extended time frame.
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2. The Custodian unlawfully denied access to the subject OPRA request on the basis that
same was invalid. Further, the Custodian unlawfully denied access to the responsive
CAMA data. N.J.S.A. 47:1A-6. However, the Custodian lawfully denied access to the
requested property photographs because the Borough did not maintain them and efforts
to cure this issue were unsuccessful. Also, the Custodian timely complied with the
Council’sMarch 26, 2019 Interim Order. Additionally, the evidence of record does not
indicate that the Custodian’s violations of OPRA had a positive element of conscious
wrongdoing or was intentional and deliberate. Therefore, the Custodian’s actions do
not rise to the level of a knowing and willful violation of OPRA and unreasonable
denia of access under the totality of the circumstances.

3. Pursuant to the Council’s March 26, 2019 Interim Order, the Complainant has achieved
“the desired result because the complaint brought about a change (voluntary or
otherwise) in the custodian’s conduct.” Teeters v. DYFS, 387 N.J. Super. 423 (App.
Div. 2006). Additionally, a factual causal nexus exists between the Complainant’s
filing of a Denial of Access Complaint and the relief ultimately achieved. Mason v.
City of Hoboken and City Clerk of the City of Hoboken, 196 N.J. 51 (2008).
Specifically, the Custodian disclosed responsive CAMA data to the Complainant in
accordance with the Council’ s Order. Further, therelief ultimately achieved had abasis
in law. Therefore, the Complainant is a prevailing party entitled to an award of a
reasonable attorney’s fee. See N.J.S.A. 47:1A-6, Teeters, 387 N.J. Super. 432, and
Mason, 196 N.J. 51. Based on this determination, the parties shall confer in an
effort to decide the amount of reasonable attorney’s fees to be paid to
Complainant within twenty (20) business days. The parties shall promptly notify
the GRC in writing if a fee agreement isreached. If the parties cannot agree on
the amount of attorney's fees, Complainant’s Counsel shall submit a fee
application to the Council in accordance with N.J.A.C. 5:105-2.13.

Prepared By: Frank F. Caruso
Acting Executive Director

April 23, 2019
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State of et Jersey
DEPARTMENT OF COMMUNITY AFFAIRS
101 SoutH BROAD STREET
PO Box 819
PuiLie D. MurPHY TRENTON, NJ 08625-0819 Lt. GOvERNOR SHEILA Y. OLIVER

Governor Commissioner

INTERIM ORDER
March 26, 2019 Gover nment Records Council Meeting

Shawn G. Hopkins Complaint No. 2014-47
Complainant
V.
Borough of Sea Girt (Monmouth)
Custodian of Record

At the March 26, 2019 public meeting, the Government Records Council (“Council”)
considered the March 19, 2019 Findings and Recommendations of the Council Staff and all related
documentation submitted by the parties. The Council voted unanimously to adopt the entirety of
said findings and recommendations. The Council, therefore, finds that:

1. The Custodian unlawfully denied access to the Complainant’s OPRA request seeking
CAMA data on the basis that same was invalid. N.J.S.A. 47:1A-6. Specifically, the
Custodian was required to query a database and extract the responsive data: such an
action does not amount to creating a new record. Zahler v. Ocean Cnty. Coll., GRC
Complaint No. 2013-266 (Interim Order dated July 29, 2014). For this reason, the
Complainant’s OPRA request seeking CAMA data is valid. See also Paff v. Twp. of
Galloway, 229 N.J. 340 (2017); McBride v. City of Camden (Camden), GRC
Complaint No. 2014-54 (Interim Order dated September 30, 2014). Further, the portion
of the OPRA request seeking photographs reasonably identified a type of responsive
record associated with the CAMA data. Such an action would not require an open-
ended search of all Borough files.

2. The Custodian did not bear her burden of proving that she lawfully denied access to
the responsive CAMA data. N.J.S.A. 47:1A-6. Specifically, the evidence of record
supports that the County maintained the data on behaf of the Borough based on a
shared services agreement. The Custodian had an affirmative obligation to obtain said
dataand provideit to the Complainant in accordance with prevailing case law but failed
to do so. Burnett v. Cnty. of Gloucester 415 N.J. Super. 506 (App. Div. 2010); Michalak
v. Borough of Helmetta (Middlesex), GRC Complaint No. 2010-220 (Interim Order
dated January 31, 2012). Thus, the Custodian must obtain from the County and disclose
the CAMA dataavailable at the timethat the Complainant submitted his OPRA request.

3. The Custodian may have unlawfully denied access to any responsive property
photographs. N.J.S.A. 47:1A-6. Specifically, it is unclear whether any photographs,
exempt or otherwise, actually exist. Thus, the Custodian must either disclose the
responsive photographs to the Complainant (identifying if any were withheld and the
specific lawful basis for denial) or certify that no records exist, if applicable.
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4, The Custodian shall comply with conclusion Nos. 2 and 3 above within five (5)
business days from receipt of the Council’s Interim Order with appropriate
redactions, including a detailed document index explaining the lawful basis for
each redaction, and simultaneously deliver? certified confirmation of compliance,
in accordance with N.J. Court RuleR. 1:4-4,% to the Council Staff.2

5. The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’ s compliance with the Council’ s Interim Order.

6. The Council defers analysis of whether the Complainant is a prevailing party pending
the Custodian’s compliance with the Council’s Interim Order.

Interim Order Rendered by the
Government Records Council
On The 26" Day of March, 2019

Robin Berg Tabakin, Esg., Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: March 28, 2019

1 The certified confirmation of compliance, including supporting documentation, may be sent overnight mail, regular
mail, e-mail, facsimile, or be hand-delivered, at the discretion of the Custodian, aslong asthe GRC physically receives
it by the deadline.
2"| certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements made
by me are willfully false, | am subject to punishment."
3 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or specia service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant, but the Custodian may withhold delivery of the record until the
financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.

2



STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Council Staff
March 26, 2019 Council Meeting

Shawn G. Hopkinst GRC Complaint No. 2014-47
Complainant

V.

Borough of Sea Girt (Monmouth)?
Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of the computer assisted mass
appraisal (“CAMA”) data for the Borough of Sea Girt (“Borough’) including property
photographs.

Custodian of Record: Lorraine P. Carafa
Request Received by Custodian: January 8, 2014

Response Made by Custodian: January 9, 2014
GRC Complaint Recelved: January 23, 2014

Backaground?

Request and Response:

On January 7, 2014, the Complainant submitted an Open Public Records Act (“OPRA”)
request to the Custodian seeking the above-mentioned records. On January 9, 2014, the
Custodian responded in writing denying the Complainant’'s OPRA request because it would
require the Borough to create a record. The Custodian directed the Complainant to the
Complainant to Monmouth County (*County”) Tax Board’s open public records site.

Denial of Access Complaint:

On January 23, 2014, the Complainant filed a Denia of Access Complaint with the
Government Records Council (“GRC”). The Complainant stated that he previously requested
CAMA data from County on December 18, 2013.* The Complainant stated that the County
advised him to request the dataindividually from each municipality.

! Represented by Richard Gutman, Esg. (Montclair, NJ).

2 Represented by O. Nicholas Monaco, Esq., of Montenegro, Thompson, Montenegro & Genz, P.C. (Brick, NJ).

3 The parties may have submitted additional correspondence or made additional statements/assertions in the
submissions identified herein. However, the Council includes in the Findings and Recommendations of the Council
Staff the submissions necessary and relevant for the adjudication of this complaint.

4 This request was the subject of Hopkins v. Monmouth Cnty. Bd. of Taxation, et al, GRC Complaint No. 2014-01
et seg. (June 2018).
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The Complainant argued that the requested CAMA data has been stored in a database that
has been paid for and maintained by the County since 1996. The Complainant asserted that the
software program utilized for the data helps maintain and calculate assessments. The
Complainant asserted his belief that the Borough unlawfully denied access to the requested data
because:

e Six (6) municipalities in Monmouth County, Morris County, and Sussex County, as well
as al 24 municipaities in Gloucester County, disclosed CAMA data to him. All
municipalities utilize Microsystems-NJ.com, L.L.C. (“Microsystems’) as their
MODIV/CAMA vendor.

e The software program is funded, maintained, and operated by the County under a 1996
shared services agreement.

e The County accesses various information from the database.

e S2234, entitted “Monmouth Assessment Demonstration Program,” requires® all
municipalities within the County to utilize the MODIV/CAMA program and there is a
retention schedule for property record cards (“PRC”).

e Revauation contracts require firms to deliver PRCs to the municipality, which utilize
them to make the datafiles.

e The Tax Assessor’s handbook refers to permanent PRCs and information that should be
contained within an assessor’ sfiles.

Statement of |nformation:

On February 25, 2014, the Custodian filed a Statement of Information (“SOI”). The
Custodian certified that she received the Complainant’s OPRA request on January 8, 2014. The
Custodian certified that she responded in writing on January 9, 2014 advising the Complainant
that no records existed, and the Borough would be required to create arecord to fulfill the OPRA
request. The Custodian affirmed that she aso directed the Complainant to the County’s public
records website.

The Custodian contended that she lawfully denied access to the Complainant’s OPRA
request because the Borough did not maintain any responsive records as defined under OPRA.
N.J.SA. 47:1A-1.1. The Custodian asserted that she did not have access to any responsive
records and appropriately forwarded the Complainant to the County; who maintains all
responsive information.

Additionally, the Custodian contended that the portion of the Complainant's OPRA
request seeking photographs was invalid. The Custodian asserted that the Appellate Division's
holding in Bart v. Passaic Cnty. Pub. Hous. Auth., 406 N.J. Super. 445 (App. Div. 2009)
supports the Borough's position. See also MAG Entm’t, LLC v. Div. of ABC, 375 N.J. Super.
534, 546 (App. Div. 2005) Bent v. Stafford Police Dep’t, 381 N.J. Super. 30, 37 (App. Div.

5 On January 10, 2011, the Senate passed S-2234 (Sca) 1R by a vote of 39-0. On that same date, the bill was
received in the Assembly and referred to the Assembly Housing and Local Government Committee. Neither S-2234
nor its Assembly counterpart, A-3227, saw any further action in the Assembly during the 2010-2011 legidative
session. The Complainant might instead be referring to S-1213, which Governor Christie signed into law as L. 2013,
c. 15, on January 25, 2013.
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2005); N.J. Builders Assoc. v. N.J. Council on Affordable Hous., 390 N.J. Super. 166, 180 (App.
Div. 2007); Schuler v. Borough of Bloomsbury, GRC Complaint No. 2007-151 (February 2009).

Additional Submissions;

On July 24, 2014, the Complainant’'s Counsel submitted a letter brief disputing the
Borough's position. Counsel contended that the Borough maintained CAMA data through the
Monmouth Assessment Demonstration program based on a shared services agreement with the
County. Counsel contended that, when applying Michalak v. Borough of Helmetta (Middlesex),
GRC Complaint No. 2010-220 (Interim Order dated January 31, 2012), the Custodian was
obligated to obtain and disclose the responsive information. See also Burnett v. Cnty. of
Gloucester, 415 N.J. Super. 506, 511-12 (App. Div. 2010).

Moreover, the Complainant's Counsel argued that the Complainant’'s request for
photographs was specific and valid. The Complainant’s Counsel argued that Burnett supported
that the Complainant did not need to seek photographs for specific properties; he clearly sought
all photographs for every property in the Borough. Further, the Complainant’s Counsel argued
that the Custodian could easily locate photographs with a reasonable amount of effort. See Burke
v. Brandes, 429 N.J. Super. 169, 176-77 (App. Div. 2012).

On July 8, 2016, the Complainant’s Counsel requested that the GRC proceed with the
adjudication of this complaint because, in Hopkins v. Monmouth Cnty. Bd. of Taxation, et al,
GRC Complaint No. 2014-01 et seg., Microsystems waived its claim of confidentiality. Further,
Counsal noted that Microsystems agreed to provide responsive CAMA datafor all municipalities
in the County.

Analysis

Validity of Request

The New Jersey Appellate Division has held that:

While OPRA provides an aternative means of access to government documents
not otherwise exempted from its reach, it is not intended as a research tool
litigants may use to force government officials to identify and siphon useful
information. Rather, OPRA simply operates to make identifiable government
records “readily accessible for inspection, copying, or examination.” N.J.SA.
47:1A-1.

[MAG, 375 N.J. Super. at 546 (emphasis added).]

The Court reasoned that:

Most significantly, the request failed to identify with any specificity or
particul arity the governmental records sought. MAG provided neither names nor
any identifiers other than a broad generic description of a brand or type of case
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prosecuted by the agency in the past. Such an open-ended demand required the
Division's records custodian to manually search through al of the agency's files,
analyze, compile and collate the information contained therein, and identify for
MAG the cases relative to its selective enforcement defense in the OAL
litigation. Further, once the cases were identified, the records custodian would
then be required to evaluate, sort out, and determine the documents to be
produced and those otherwise exempted.

[1d. at 549 (emphasis added).]

The Court further held that “[u]nder OPRA, agencies are required to disclose only ‘identifiable
government records not otherwise exempt . . . . In short, OPRA does not countenance open-
ended searches of an agency's files.” 1d. at 549 (emphasis added). Bent, 381 N.J. Super. at 37;°
N.J. Builders, 390 N.J. Super. at 180; Schuler v. Borough of Bloomsbury, GRC Complaint No.
2007-151 (February 2009).

Most recently, the Supreme Court addressed a custodian’s obligation to coaesce
information stored electronically into a single record. In Paff v. Twp. of Galloway, 229 N.J. 340
(2017), the Court accepted plaintiff’s appeal from the Appellate Division's decision that the
defendant municipality was not required to coalesce basic information into an e-mail log and
disclose same. The Appellate Court reached its conclusion by determining that such an action
was akin to creating a record, which OPRA did not require (notwithstanding that the e-mail log
would have taken a few key strokes to create). The Supreme Court reversed and remanded,
holding that basic e-mail information stored electronically is a “government record” under
OPRA, unless an exemption applies to that information. The Court reasoned that:

A document is nothing more than a compilation of information -- discrete facts
and data. By OPRA’s language, information in electronic form, even if part of a
larger document, is itself a government record. Thus, electronically stored
information extracted from an email is not the creation of a new record or new
information; it is a government record.

With respect to electronically stored information by a municipality or other public
entity, we rgject the Appellate Division's statement that “OPRA only alows
requests for records, not requests for information.” Paff, 444 N.J. Super. at 503,
(quoting Bent, 381 N.J. Super. a 37). That position cannot be squared with
OPRA's plain language or its objectives in dealing with electronically stored
information.

[1d. at 353, 356.]

In Fang v. Dep’'t of Transp., GRC Complaint No. 2006-93 (May 2007), the complainant
sought disciplinary action records and specified the particular information that the records might

8 Affirming Bent v. Stafford Police Dep't, GRC Case No. 2004-78 (October 2004).
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contain. The custodian certified that no records existed that contained a compilation of the
information specified by the complainant in the request. The Council, relying upon the Court’s
decisionin MAG, 375 N.J. Super. 534, held that “[b]ecause OPRA does not require custodians to
research files to discern which records may be responsive to a request or compile records which
do not otherwise exist, the Custodian has met his burden of proof that access to these records was
not unlawfully denied pursuant to N.J.S.A. 47:1A-6. See[MAG].” Id. at 11.

Conversdly, in Zahler v. Ocean Cnty. Coll., GRC Complaint No. 2013-266 (Interim
Order dated July 29, 2014), the Council addressed the custodian’s argument that she was not
required to create arecord in order to satisfy an OPRA request for database information pursuant
to Morgano v. Essex Cnty. Prosecutor’s Office, GRC Complaint No. 2007-156 (Interim Order
dated February 27, 2008). Therein, the complainant sought access to alist of adjuncts to include
certain information. The custodian produced a list that did not include all information sought;
however, the evidence of record indicated that she could have produced a fully responsive
record. Specifically, evidence existed to support that all information the complainant sought
existed within afew different databases.

The Council first noted that the definition of a “government record” included
“information stored or maintained electronicaly.” N.J.SA. 47:1A-1.1. The Council then
distinguished the facts of Morgano and held that the custodian unlawfully denied access to the
responsive list containing all elements identified in the subject OPRA request. The Council
reasoned that:

The Morgano decision refers to compiling certain disclosable information from a
paper record and listing or creating another paper record responsive to a request.
However, in terms of certain electronic filing systems, general querying of
information cannot be viewed as equal to creating a new paper record. While
information stored electronically may include additional pieces of
information/fields, many programs have the capability to extract requested
information/fields for disclosure . . . Further, querying electronic file systems for
responsive information is not unlike searching an e-mail account for e-mails
responsive to an OPRA request.

[1d. at 12 (emphasis added).]

In this matter, the Custodian argued in the SOI that the Complainant’s OPRA request
seeking CAMA data and property photographs failed to identify the records sought. The
Custodian contended that she properly denied the request because same was invalid: the Borough
was not required to create a new record. Bent, 381 N.J. Super. at 37. The Custodian also argued
that the portion of the request seeking photographs was equally invalid because the Complainant
failed to identify specific properties or addresses. In a July 29, 2014 |etter brief, Complainant’s
Counsel refuted the Borough's position, stating that the Custodian was merely required to
retrieve afile or folder from a database.
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The threshold issue before the Council is whether the Complainant’s request, including
any responsive property photographs that may exist, was invalid because it failed to identify a
specific record and would have required the Borough to create a new record.

The Court’s decision in Paff, 229 N.J. 340, decided during the pendency of this
complaint, is binding here because the court determined that, barring a clear exemption,
electronically stored information is a government record. In determining whether the
Complainant’s request seeking CAMA data was invalid, the Council distinguishes the instant
complaint from Fang. Specifically, the requests at issue there sought general records inclusive of
certain personnel information. However, the complaint here more closely fits with Zahler, GRC
2013-266, notwithstanding that it was decided during the pendency of the instant complaint.
Specificaly, the Complainant identified a specific type of record, CAMA data, which was
accessible from a database by utilizing a few simple commands. The GRC notes that the
Complainant included instructions that the Custodian could utilize to extract the responsive
compressed file from the database. As was the case in Zahler, the Custodian was not required to
create a record; rather, she was required to extract the CAMA data from a database. A similar
type of compilation was aso contemplated in Paff. See also McBride v. City of Camden
(Camden), GRC Complaint No. 2014-54 (Interim Order dated September 30, 2014).

Regarding the portion of the request seeking photographs, the Custodian argued in the
SOI that it was similarly invalid as a blanket request. In his July 24, 2014 letter brief,
Complainant’s Counsel argued that the portion of the request seeking photographs was specific.

The GRC is not persuaded by the Borough's position: the request identifies a type of
record (photographs) associated with the CAMA data sought. Thus, it is reasonable to believe
that those photographs submitted to correspond with the data at that time, if any, were responsive
to request. The GRC does not find that the portion of the request seeking photographs would
require an “open-ended” search of every agency record.

Accordingly, the Custodian unlawfully denied access to the Complainant's OPRA
request seeking CAMA data on the basis that same was invalid. N.J.S.A. 47:1A-6. Specifically,
the Custodian was required to query a database and extract the responsive data: such an action
does not amount to creating a new record. Zahler, GRC 2013-266. For this reason, the
Complainant’'s OPRA request seeking CAMA data is valid. See aso Paff, 229 N.J. 340;
McBride, GRC 2014-54. Further, the portion of the OPRA request seeking photographs
reasonably identified a type of responsive record associated with the CAMA data. Such an action
would not require an open-ended search of al Borough files.

Unlawful Denial of Access

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.SA. 47:1A-1. Additionaly, OPRA places the burden on a
custodian to prove that adenial of accessto recordsis lawful pursuant to N.J.S.A. 47:1A-6.
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CAMA data

In Burnett v. Cnty. of Gloucester, 415 N.J. Super. 506 (App. Div. 2010), the Appellate
Division determined that defendant was required to obtain settlement agreements from its
insurance broker. The Court’s decision largely fell on the fact that there was no question that the
broker was working on behalf of defendants to execute settlement agreements. The Court noted
that it previously held that although a third party, such as insurance broker or outside counsel,
may execute settlement agreements, “they nonetheless bind the county as principal, and the
agreements are made on its behalf.” 1d. at 513. In determining that defendants had an obligation
to obtain responsive records from the insurance broker, the Court noted that the facts there
differed from those in Bent, 381 N.J. Super. 30, 38-39 (App. Div. 2005) (holding that plaintiff
made no showing that the defendant was required to obtain records located outside its agency).
The Council later applied the Court’s holding to a complaint involving disclosure of records held
by another public agency as part of a shared services agreement. See Michalak v. Borough of
Helmetta (Middlesex), GRC Complaint No. 2010-220 (Interim Order dated January 31, 2012)
(holding that an agency had an obligation to obtain records from another agency maintaining
same in accordance with a shared services agreement).

In the matter currently before the Council, the Borough has argued that the responsive
CAMA data was maintained on the County’s database. However, the Complainant’s Counsel
provided evidence indicating that the County was maintaining the responsive CAMA data on
behalf of the Borough. Specifically, on July 24, 2014, Counsel stated that the Borough entered
into a shared services agreement with the County to utilize computer tax services.

Based on the foregoing, the GRC is satisfied that the facts of this complaint mirror those
in Burnett and especially Michalak. Specifically, the County either made and/or was maintaining
the responsive CAMA data as part of a shared services agreement. The GRC is thus satisfied that
the Custodian had an affirmative obligation to contact that source and obtain the responsive data
for disclosure. However, the Custodian failed to do so.

Therefore, the Custodian did not bear her burden of proving that she lawfully denied
access to the responsive CAMA data. N.J.S.A. 47:1A-6. Specifically, the evidence of record
supports that the County maintained the data on behalf of the Borough based on a shared services
agreement. The Custodian had an affirmative obligation to obtain said data and provide it to the
Complainant in accordance with prevailing case law but failed to do so. Burnett, 381 N.J. Super.
506; Michalak, GRC 2010-220. Thus, the Custodian must obtain from the County and disclose
the CAMA data available at the time that the Complainant submitted his OPRA request.

Property Photographs

Regarding the property photographs, the Custodian did not identify whether any records
existed either in her initial response or in the SOI. Based on this, it is currently unclear whether
any responsive photographs exist. Thus, it is possible that the Custodian unlawfully denied
access to copies of any responsive photographs.
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Accordingly, the Custodian may have unlawfully denied access to any responsive
property photographs. N.J.S.A. 47:1A-6. Specificaly, it is unclear whether any photographs,
exempt or otherwise, actually exist. Thus, the Custodian must either disclose the responsive
photographs to the Complainant (identifying if any were withheld and the specific lawful basis
for denial) or certify that no records exist, if applicable.

Knowing & Willful

The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending the
Custodian’s compliance with the Council’ s Interim Order.

Prevailing Party Attorney’s Fees

The Council defers analysis of whether the Complainant is a prevailing party pending the
Custodian’ s compliance with the Council’ s Interim Order.

Conclusions and Recommendations

The Council Staff respectfully recommends the Council find that:

1 The Custodian unlawfully denied access to the Complainant’s OPRA request seeking
CAMA data on the basis that same was invalid. N.J.S.A. 47:1A-6. Specifically, the
Custodian was required to query a database and extract the responsive data: such an
action does not amount to creating a new record. Zahler v. Ocean Cnty. Coll., GRC
Complaint No. 2013-266 (Interim Order dated July 29, 2014). For this reason, the
Complainant’s OPRA request seeking CAMA datais valid. See aso Paff v. Twp. of
Galloway, 229 N.J. 340 (2017); McBride v. City of Camden (Camden), GRC
Complaint No. 2014-54 (Interim Order dated September 30, 2014). Further, the
portion of the OPRA request seeking photographs reasonably identified a type of
responsive record associated with the CAMA data. Such an action would not require
an open-ended search of all Borough files.

2. The Custodian did not bear her burden of proving that she lawfully denied access to
the responsive CAMA data. N.J.S.A. 47:1A-6. Specificaly, the evidence of record
supports that the County maintained the data on behalf of the Borough based on a
shared services agreement. The Custodian had an affirmative obligation to obtain said
data and provide it to the Complainant in accordance with prevailing case law but
failed to do so. Burnett v. Cnty. of Gloucester 415 N.J. Super. 506 (App. Div. 2010);
Michalak v. Borough of Helmetta (Middlesex), GRC Complaint No. 2010-220
(Interim Order dated January 31, 2012). Thus, the Custodian must obtain from the
County and disclose the CAMA data available at the time that the Complainant
submitted his OPRA request.

3. The Custodian may have unlawfully denied access to any responsive property
photographs. N.J.S.A. 47:1A-6. Specifically, it is unclear whether any photographs,
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exempt or otherwise, actualy exist. Thus, the Custodian must either disclose the
responsive photographs to the Complainant (identifying if any were withheld and the
specific lawful basis for denial) or certify that no records exist, if applicable.

4, The Custodian shall comply with conclusion Nos. 2 and 3 above within five (5)
business days from receipt of the Council’s Interim Order with appropriate
redactions, including a detailed document index explaining the lawful basis for
each redaction, and simultaneously deliver” certified confirmation of
compliance, in accordance with N.J. Court Rule R. 1:4-4,8 to the Council Staff.°

5. The Council defers analysis of whether the Custodian knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the
circumstances pending the Custodian’s compliance with the Council’s Interim Order.

6. The Council defers analysis of whether the Complainant is a prevailing party pending
the Custodian’ s compliance with the Council’ s Interim Order.

Prepared By: Frank F. Caruso
Acting Executive Director

March 19, 2019

" The certified confirmation of compliance, including supporting documentation, may be sent overnight mail, regular
mail, e-mail, facsimile, or be hand-delivered, at the discretion of the Custodian, as long as the GRC physicaly
receivesit by the deadline.

8 " certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements
made by me are willfully false, | am subject to punishment.”

9 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or special service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the
financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
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