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FINAL DECISION

March 26, 2019 Government Records Council Meeting

Thomas Caggiano
Complainant

v.
Township of Wantage (Sussex)

Custodian of Record

Complaint No. 2016-202

At the March 26, 2019 public meeting, the Government Records Council (“Council”)
considered the March 19, 2019 Findings and Recommendations of the Executive Director and all
related documentation submitted by the parties. The Council, by a majority vote, adopted the
entirety of said findings and recommendations. The Council, therefore, finds that:

1. The Township erred by denying the Complainant’s OPRA request on the bases that he
was an out-of-state requestor. Specifically, the Township could have reasonably relied
on this denial at a time when the out-of-state requestor question was uncertain.
However, the court’s published decision in Scheeler v. Atl. Cty. Mun. Joint Ins. Fund,
454 N.J. Super. 621 (App. Div. 2018), holding that out-of-state requestors have
standing to use OPRA, has laid to rest the controversy.

2. Although the Complainant’s request invoked OPRA, it is nonetheless invalid because
it does not contain “sufficient information” that the Renna v. Cnty. of Union, 407 N.J.
Super. 230 (App. Div. 2009) court envisioned in a non-form request. Further, the
Custodian did not unlawfully deny access to said request because it was invalid.
N.J.S.A. 47:1A-6; Caggiano v. State of N.J. Office of the Governor, GRC Complaint
No. 2014-166 (January 2015).

This is the final administrative determination in this matter. Any further review should be
pursued in the Appellate Division of the Superior Court of New Jersey within forty-five (45) days.
Information about the appeals process can be obtained from the Appellate Division Clerk’s Office,
Hughes Justice Complex, 25 W. Market St., PO Box 006, Trenton, NJ 08625-0006. Proper service
of submissions pursuant to any appeal is to be made to the Council in care of the Executive Director
at the State of New Jersey Government Records Council, 101 South Broad Street, PO Box 819,
Trenton, NJ 08625-0819.
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Final Decision Rendered by the
Government Records Council
On The 26th Day of March, 2019

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: March 29, 2019
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Council Staff
March 26, 2019 Council Meeting

Thomas Caggiano1 GRC Complaint No. 2016-202
Complainant

v.

Township of Wantage (Sussex)2

Custodial Agency

Records Relevant to Complaint: See Exhibit A.

Custodian of Record: James R. Doherty3

Request Received by Custodian: April 20, 2015
Response Made by Custodian: N/A
GRC Complaint Received: July 18, 2016

Background4

Request and Response:

On April 12, 2015, the Complainant submitted an Open Public Records Act (“OPRA”)
request to the Custodian seeking the above-mentioned records.5

Denial of Access Complaint:

On July 18, 2016, the Complainant filed a Denial of Access Complaint with the
Government Records Council (“GRC”). The Complainant provided no salient arguments other
than that he was denied access to multiple records. The remainder of his filing included numerous
allegations against multiple individuals. The Complainant also did not identify a date on which he
submitted the subject OPRA request. The Complainant only included an enlarged screenshot of an
OPRA request form dated April 12, 2015 that did not include any request items. The Complainant
asserted that he received a response July 11, 2016.6

1 No legal representation listed on record.
2 Represented by Steven R. Tombalakian, Esq., of Weiner Law Group, LLP (Parsippany, NJ).
3 Mr. Doherty passed away on April 3, 2016
4 The parties may have submitted additional correspondence or made additional statements/assertions in the
submissions identified herein. However, the Council includes in the Findings and Recommendations of the Council
Staff the submissions necessary and relevant for the adjudication of this complaint.
5 In his Denial of Access Complaint, the Complainant did not identify the date of his OPRA request but attached a
screenshot of an OPRA request dated August April 12, 2015.
6 This response, which was attached to the complaint, was a letter from Custodian’s Counsel to the Morris County
Superior Court regarding Twp. of Wantage v. Caggiano, Docket No. SSX-C-21-15.
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Statement of Information:

On August 16, 2016,7 Custodian’s Counsel sent a letter to the GRC stating that the
Honorable Stephan J. Hansbury, P.J.S.C., recently released an order in Twp. of Wantage v.
Caggiano, Docket No. SSX-C-21-15. Counsel stated that therein, Judge Hansbury held that the
Complainant did not have standing under OPRA because he was not a citizen of the State. Counsel
thus requested that the GRC dismiss this complaint because the Complainant had no standing to
submit OPRA requests.

On August 29, 2016, Custodian’s Counsel sent a second letter to the GRC reiterating the
standing issue from his prior letter. Counsel further stated that the GRC nonetheless requested an
that the Township of Wantage (“Township”) submit a Statement of Information (“SOI”). Counsel
stated that upon further review, it appeared that none of the OPRA requests referenced by the
Complainant were filed with the Township. Counsel noted that the Complainant failed to attach
the subject request, did not identify a request date and did not offer “proof of service” to the
Township. Counsel thus asserted that the Township could not submit an SOI with the requisite
information but asserted that the Township timely responded to all received OPRA requests prior
to the Court ruling the Complainant ineligible.

On June 6, 2018, the Custodian Counsel filed an uncertified SOI on behalf of the decedent
Custodian. Counsel noted that he could not certify to the SOI because the Township was having
trouble locating hard copies of the decedent Custodian’s response and accompanying compact disc
sent to the Complainant.

Therein, Counsel stated that the Township received the Complainant’s OPRA request,
comprising of twelve (12) items, on August 12, 2015. Counsel certified that the decedent
Custodian responded in writing on August 18, 2015 addressing each item by granting or denying
access. Counsel argued that he lawfully denied the Complainant’s OPRA request because: 1) the
Complainant was not a citizen of New Jersey; and 2) the Complainant sought access to e-mails he
sent to the Township.

Additional Submissions:

On January 7, 2019, the GRC sought additional information from Custodian’s Counsel.
Specifically, the GRC stated that the evidence of record was still unclear as to whether the
Township received an OPRA request that mirrored the items listed in the Denial of Access
Complaint. The GRC noted that the matter was complicated by the Complainant’s failure to attach
the subject request, other than the enlarged screenshot of an April 12, 2015 OPRA request, or
identify a submission/correct response date. The GRC further noted that in the uncertified SOI,
Counsel attached and discussed the Township’s handling of an August 12, 2015 OPRA request,
wherein only one item matched the Denial of Access Complaint. The GRC thus requested that the
current Custodian provide a certified response to the following:

1. Did the Township receive an OPRA request from the Complainant dated April 12, 2015?
If so, please attach a copy for review.

7 Custodian’s Counsel sent his letter in response to the GRC’s request for a Statement of Information.
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2. If the Township received said request, did the original Custodian provide a response to it
and on what date? If a response was provided, please attach a copy for review.

The GRC requested that the current Custodian provide her certified response by close of business
on January 10, 2019.

On January 9, 2019, the current Custodian responded to the GRC’s request for additional
information. Therein, the current Custodian certified that she located an eleven (11) page document
entitled “Prolog” that the Township purportedly received on April 20, 2015. The current Custodian
further certified that attached was a three (3) page e-mail from the decedent Custodian to the
Complainant date April 20, 2015. The current Custodian certified that this response appeared to
correlate to the April 12, 2015 letter.

Analysis

Out-of-State Requestors

OPRA provides that “government records shall be readily accessible for inspection,
copying, or examination by the citizens of this State . . .” N.J.S.A. 47:1A-1. The question of whether
non-residents of New Jersey have standing to request records under OPRA was unsettled for
several years until recently. The Appellate Division, in the published decision Scheeler v. Atl. Cty.
Mun. Joint Ins. Fund, 454 N.J. Super. 621 (App. Div. 2018), held that “the right to request records
under OPRA is not limited to ‘citizens’ of New Jersey.” Id. at 625.

Scheeler determined that unlike the former Right To Know Law (“RTKL”), the absence of
the term ‘citizen’ or a definitive definition in OPRA indicated the Legislature’s “intent to expand
the public's right of access to public records, beyond that permitted by the RTKL.” Id. at 629. The
court supported its conclusion by stating that “any doubts about the meaning of the phrase should
be resolved in favor of public access, and hence in favor of construing the phrase as a generality
rather than an intentional limit on standing. See Serrano v. South Brunswick Twp., 358 N.J. Super.
352, 366 (App. Div. 2003) (ambiguities in OPRA are to be resolved in favor of public access).”
Id. at 630-631.

As previously noted, the out-of-state requestor issue had been in controversy for several
years. In 2013, the United States Supreme Court in McBurney v. Young, 133 S.Ct. 1709, 1720
(2013) considered the issue in a suit brought to challenge Virginia’s Freedom of Information Act
(“the Act”). The Act permitted only state residents to access government records. The Supreme
Court determined that the Act did not violate the Privileges and Immunities Clause of the United
States Constitution. As part of the rationale for the decision, the Court noted that several other
States, including New Jersey, enacted freedom of information laws that were available only to
their citizens.

Subsequent to McBurney, New Jersey courts, in 2016, began addressing the issue whether
OPRA permits non-citizens to submit OPRA requests. In Lawyers Committee, Docket No. ATL-
L-832-15 (Law Div. Feb. 19, 2016), Scheeler v. City of Cape May, et al, Docket No. CPM-L-444-
15 (Law Div. Feb. 19, 2016), and Twp. of Wantage, Docket No. SSX-C-21-15, the respective
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vicinages held that out-of-state requestors did not have standing to submit OPRA requests.
However, in Scheeler v. Atlantic Cnty. Muni. Joint Ins. Fund, et al., Docket No. BUR-L-990-15
(Law Div. Oct. 2, 2015) and Scheeler v. Ocean Cnty. Prosecutor’s Office, et al., Docket No. OCN-
L-3295-15 (Law Div. Apr. 14, 2016), the respective vicinages held that out-of-state requestors did
have standing to submit OPRA requests.

Following these decisions, plaintiffs in Docket No. BUR-L-990-15, ATL-L-832-15, and
CPM-L-444-15 appealed. The appeals were consolidated under Scheeler v. Atl. Cty. Mun. Joint
Ins. Fund. During the pendency of the appeal, the GRC issued a final decision in Scheeler, Jr. v.
Burlington Twp. (Burlington), GRC Complaint No. 2015-93 (Final Decision dated September 27,
2016) wherein the Council determined that out-of-state requestors did not have standing to submit
OPRA requests based on a plain reading of N.J.S.A. 47:1A-1.

Here, the Complainant is an out-of-state requestor currently residing in Nevada. Upon
receipt of the instant complaint, Custodian’s Counsel sent two (2) letters to the GRC requesting
that this complaint be dismissed. Counsel stated that an August 1, 2016 order in Twp. of Wantage
permanently enjoined the Complainant from filing OPRA requests due to his status as an out-of-
state resident. The order also required the Complainant, should he become a New Jersey citizen
subsequent to the order, to seek leave from the court prior to filing OPRA requests to the Township.

In the midst of such an uncertain question regarding the standing of out-of-state requestors,
the Township’s response seemed reasonable. However, the Appellate Division’s decision in
Scheeler has laid the controversy to rest by definitively holding that OPRA permits out-of-state
requestors to utilize the statute. Further, the court’s decision in Scheeler, as a published Appellate
Division decision, takes precedence over the trial court’s order in Twp. of Wantage. For these
reasons, the GRC must conclude that the Township erred by denying the Complainant’s OPRA
request because he was an out-of-state requestor.

Accordingly, the Township erred by denying the Complainant’s OPRA request on the
bases that he was an out-of-state requestor. Specifically, the Township could have reasonably
relied on this denial at a time when the out-of-state requestor question was uncertain. However,
the court’s published decision in Scheeler, holding that out-of-state requestors have standing to
use OPRA, has laid to rest the controversy.

Unlawful Denial of Access

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1. Additionally, OPRA places the burden on a custodian
to prove that a denial of access to records is lawful pursuant to N.J.S.A. 47:1A-6.

Here, a number of factors led to confusion over which OPRA request was truly the basis
of the instant complaint. First, the Complainant failed to identify the date of the request in the
Denial of Access Complaint. He further failed to attach a copy of the request beyond an enlarged
screenshot of an OPRA request form. That form did not include any request items. Thus, the GRC



Thomas Caggiano v. Township of Wantage (Sussex), 2016-202 – Findings and Recommendations of the Council Staff

5

was forced to rely on the Complainant’s handwritten description of the request, which was
interspersed with dialogue regarding law suits filed by the Township. The handwritten descriptions
also appeared to include extraneous request items to which the Complainant alleged he was denied
access.

Additionally, it took three (3) attempts for the Township to locate the OPRA request
potentially at issue here. This was due in part to the fact that the decedent Custodian passed prior
to filing of this complaint, which was initiated over a year after submission of the purported subject
request. Further, the alleged response provided as part of the current Custodian’s January 9, 2019
certification suggests that the Complainant may have filed multiple requests via different methods
of transmission in a short time frame.

Ultimately, the GRC believes the April 12, 2015 letter, comprising eleven (11) pages, is
the request at the center of this complaint. Further, based on the composition of the request, the
threshold issue in this complaint is whether same constituted a valid OPRA request for purposes
of OPRA. To this end, OPRA provides that:

The custodian of a public agency shall adopt a form for the use of any person who
requests access to a government record held or controlled by the public agency. The
form shall provide space for the name, address, and phone number of the requestor
and a brief description of the government record sought. The form shall include
space for the custodian to indicate which record will be made available, when the
record will be available, and the fees to be charged. The form shall also include the
following:

1) specific directions and procedures for requesting a record;
2) a statement as to whether prepayment of fees or a deposit is required;
3) the time period within which the public agency is required by [OPRA], to

make the record available;
4) a statement of the requestor's right to challenge a decision by the public

agency to deny access and the procedure for filing an appeal;
5) space for the custodian to list reasons if a request is denied in whole or in

part;
6) space for the requestor to sign and date the form;
7) space for the custodian to sign and date the form if the request is fulfilled or

denied.

[N.J.S.A. 47:1A-5(f).]

Furthermore, OPRA states that “a request for access to a government record shall be in
writing and hand-delivered, mailed, transmitted electronically, or otherwise conveyed to the
appropriate custodian.” N.J.S.A. 47:1A-5(g).

In Renna v. Cnty. of Union, 407 N.J. Super. 230 (App. Div. 2009), the Appellate Division
held that although requestors shall continue to use public agencies’ OPRA request forms when
making requests, no custodian shall withhold such records if the written request for such records,
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not presented on the official form, contains the requisite information prescribed in the section of
OPRA requiring custodians to adopt a form. Id. Specifically, the Court reasoned that:

We also recognize the public policy concern that the Legislature did not want to
subject agencies to an undue burden, or to spurious lawsuits, or to guessing games
as to the nature of a request, which might prompt an inappropriate response to the
request[o]r . . . The custodian must have before it sufficient information to make
the threshold determination as to the nature of the request and whether it falls within
the scope of OPRA. Accordingly, we conclude that the form should be used, but no
request for information should be rejected if such form is not used.

[Id. at 244-245.]

In effect, this permits requestors to write their own correspondence seeking records from a
custodian, as long as the request properly invokes OPRA. See Wolosky v. Twp. of East Hanover
(Morris), GRC Complaint No. 2010-205 (Interim Order dated January 31, 2012). However, there
are instances where the Council has found that a non-form request invoking OPRA was
nonetheless invalid.

In Caggiano v. State of N.J. Office of the Governor, GRC Complaint No. 2014-166
(January 2015), the complainant sent an e-mail invoking OPRA to thirty-three (33) individuals.
He subsequently filed a complaint against the custodian arguing that she failed to respond to said
request. Upon review of the e-mail, the Council noted it did not include a salutation and did not
hint at who the request was intended for until item No. 3. The Council ultimately held that the
request was invalid because it was “not satisfied that the request falls within the type of non-formal
request envisioned in Renna.” Id. at 4.

Here, the Complainant’s request purportedly at issue in this complaint is an eleven (11)
page missive containing lengthy diatribes and allegations in numbered paragraphs and screenshots.
The first page is entitled “Prolog” and contains multiple references to a “DOJ Case File DA” and
other documents published on the Complainant’s website. It is not until the middle of page 2 that
the Complainant stated that “[t]his is an [OPRA] Request . . . to the Township of Wantage.”

However, the Complainant’s request departs from Renna, and Wolosky, thereafter. The
Complainant does not proffer his actual request items until the middle of page 10. These seven (7)
items are encapsulated within paragraphs 19 through 23. The final page of the submission is a
regular-sized screenshot of the Township’s form dated April 12, 2015. Within the “Record Request
Information” box is a hand-written statement that “[t]his is An OPRA [and] Common Law Right
of Access, Justification of Standing for Common Law Are Above As Well As Govt (sic) Records
[illegible].”

The request at issue here is similar to the request at issue in Caggiano v. Twp. of Green
(Sussex), GRC Complaint No. 2014-418 (Final Decision dated September 29, 2015). There, the
Township of Green received a “Final Order of Injunctive Relief” barring the complainant from
submitting OPRA requests other than on the proper form. As part of its decision on whether to bar
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the complainant from submitting OPRA requests on the grounds of harassment, the court reasoned
that:

Defendant’s actions are not and cannot be interpreted as a type of rights protected
by OPRA. As noted earlier, defendant’s submissions are rambling, disjointed, at
times disturbing, and frequently contain OPRA requests ensconced by political
rants directed at local government officials. (Citation omitted). Plaintiffs are
obligated to examine these submissions and then determine whether they require
an official response. Defendant refuses to utilized plaintiffs’ official OPRA request
forms, and instead chooses to e[-]mail, fax, and mail his correspondence to well
over thirty (30) municipal officials. (Citation omitted). Defendant’s requests are
duplicative and often seek hard copies of his own electronic submissions.

[Twp. of Green, et al. v. Caggiano, Docket No. SSX-C-1-13 (April 4, 2013) Slip
Op. at 11-12.]

Within two (2) months after the court’s decision, the Complainant filed an OPRA request,
inclusive of the form, attaching “fourteen (14) additional pages containing twenty-four (24) request
items, lengthy diatribes, and several allegations of corruption against various parties.” Caggiano,
GRC 2014-418 at 3-4. The custodian objected based on the court order and the complaint ensued.
The Council, relying on Twp. of Green, held that the request did not conform to the court order
that the custodian did not unlawfully deny access on that basis.

The GRC finds the facts in Caggiano, GRC 2014-418 to be instructive here. The GRC does
note that this complaint differs in that the final injunctive order issued against the Complainant did
not limit him to using the Township’s form. Notwithstanding, the Complainant’s history of
submitting lengthy letters containing OPRA requests concealed within is well documented. These
types of OPRA requests inevitably subjected the Township to “to an undue burden, or to spurious
lawsuits, or to guessing games as to the nature of a request, which might prompt an inappropriate
response to the request[o]r.” Renna, 407 N.J. Super. at 244-245. Further, the length at which the
GRC and Township had to go to identify the correct request speaks to the invalid nature of it.
Based on all of the forgoing, the GRC concludes that the subject request is invalid.

Accordingly, although the Complainant’s request invoked OPRA, it is nonetheless invalid
because it does not contain “sufficient information” that the Renna court envisioned in a non-form
request. Further, the Custodian did not unlawfully deny access to said request because it was
invalid. N.J.S.A. 47:1A-6; Caggiano, GRC 2014-166.

Conclusions and Recommendations

The Council Staff respectfully recommends the Council find that:

1. The Township erred by denying the Complainant’s OPRA request on the bases that he
was an out-of-state requestor. Specifically, the Township could have reasonably relied
on this denial at a time when the out-of-state requestor question was uncertain.
However, the court’s published decision in Scheeler v. Atl. Cty. Mun. Joint Ins. Fund,
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454 N.J. Super. 621 (App. Div. 2018), holding that out-of-state requestors have
standing to use OPRA, has laid to rest the controversy.

2. Although the Complainant’s request invoked OPRA, it is nonetheless invalid because
it does not contain “sufficient information” that the Renna v. Cnty. of Union, 407 N.J.
Super. 230 (App. Div. 2009) court envisioned in a non-form request. Further, the
Custodian did not unlawfully deny access to said request because it was invalid.
N.J.S.A. 47:1A-6; Caggiano v. State of N.J. Office of the Governor, GRC Complaint
No. 2014-166 (January 2015).

Prepared By: Frank F. Caruso
Acting Executive Director

March 19, 2019
























