FINAL DECISION

February 18, 2025 Gover nment Records Council Meeting

Enza Cannarozzi Complaint No. 2021-74
Complainant

\'

Jersey City Board of Education (Hudson)

Custodian of Record

At the February 18, 2025, public meeting, the Government Records Council (“Council”)

considered the February 11, 2025, Supplemental Findings and Recommendations of the Executive
Director and all related documentation submitted by the parties. The Council voted unanimously
to adopt the entirety of said findings and recommendations. The Council, therefore, finds that:

1.

The Council should accept the Administrative Law Judge's Initial Decision
“FIND[ING] that the [ Custodian] has demonstrated by a preponderance of the credible
evidence that the limited, narrowly tailor remaining redactions meet the standards
enunciated in [Newark Morning Ledger Co. v. New Jersey Sports & Exposition Auth.,
423 N.J. Super. 140 (App. Div. 2011)] and reaffirmed in [Carol v. Rutgers, 2022 N.J.
Super. Unpub. LEXIS 1441 (App. Div. 2022).]” 1d. at 12. Thus, acopy of the requested
Horizon health benefits contract with the redactions as proposed by the Administrative
Law Judge accompanies this order and is marked as “ Exhibit B.”

The Council need not address the issue of a knowing and willful violation, as
Complainant withdrew the claim per the August 1, 2024 Stipulation of Facts.

Pursuant to the Administrative Law Judge's Initial Decision, the Complainant has
achieved “the desired result because the complaint brought about a change (voluntary
or otherwise) in the custodian’s conduct.” Teetersv. DYFS, 387 N.J. Super. 423, 432
(App. Div. 2006). Additionally, a factual causal nexus exists between the
Complainant’s filing of a Denia of Access Complaint and the relief ultimately
achieved. Mason v. City of Hoboken and City Clerk of the City of Hoboken, 196 N.J.
51, 76 (2008). Specifically, the Complainant is receiving a redacted version of the
record after being compelled to file this complaint due to the Custodian failure to
respond to the subject OPRA request. Further, therelief ultimately achieved had abasis
in law. Therefore, the Complainant is a prevailing party entitled to an award of a
reasonable attorney’s fee. See N.J.S.A. 47:1A-6, Teeters, 387 N.J. Super. 432, and
Mason, 196 N.J. 51. Based on this determination, the parties shall confer in an
effort to decide the amount of reasonable attorney’s fees to be paid to
Complainant within twenty (20) business days. The parties shall promptly notify
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the GRC in writing if a fee agreement isreached. If the parties cannot agree on
the amount of attorney's fees, Complainant’s Counsel shall submit a fee
application to the Council in accordance with N.J.A.C. 5:105-2.13.

Thisisthe final administrative determination in this matter. Any further review should be
pursued in the Appellate Division of the Superior Court of New Jersey within forty-five (45) days.
Information about the appeal s process can be obtained from the Appellate Division Clerk’ s Office,
Hughes Justice Complex, 25 W. Market St., PO Box 006, Trenton, NJ 08625-0006. Proper service
of submissions pursuant to any appeal isto be madeto the Council in care of the Executive Director
at the State of New Jersey Government Records Council, 101 South Broad Street, PO Box 819,
Trenton, NJ 08625-0819.

Final Decision Rendered by the
Government Records Council
On The 18" Day of February 2025

John A. Alexy, Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: February 20, 2025



STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Executive Director
February 18, 2025 Council Meeting

Enza Cannarozzi' GRC Complaint No. 2021-74
Complainant

V.

Jersey City Board of Education (Hudson)?
Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of: “[t]he entire health benefits
contract between the Jersey City Board of Education [(“Board”)] and Horizon Blue Cross Blue
Shield of NJ [(“Horizon™)]. To clarify and be more specific, | want the full copy of the employee
health benefits contract (signed from [the Board] and [Horizon]) that covers the members of the
[Jersey City Education Association (“JCEA”)] for the contract term of July 1, 2019 through June
30, 2023.”

Custodian of Record: Regina Robinson®
Request Received by Custodian: March 3, 2021

Response Made by Custodian: N/A
GRC Complaint Received: April 1, 2021

Background

January 31, 2023 Council Meeting:

At its January 31, 2023 public meeting, the Council considered the January 24, 2023
Supplemental Findings and Recommendations of the Executive Director and all related
documentation submitted by the parties. The Council voted unanimously to adopt the entirety of
said findings and recommendations. The Council, therefore, found that:

1. The Custodian failed to comply with the Council’s September 29, 2022 Interim Order
because she failed to provide nine (9) copies of the requested record for in camera
review. The Custodian also failed to simultaneously provide certified confirmation of
compliance to the Executive Director. The Council therefore finds the Custodian in
violation of the Council’s Order.

! As of October 27, 2023, represented by Walter M. Luers, Esqg. of Cohn, Lifland, Pearlman, Herrmann & Knopf, LLP
(Saddle Brook, NJ).

2 As of October 31, 2023, represented by Adam S. Herman, Esq. of Adams, Gutierrez & Lattiboudere, LLC (lselin,
NJ).

3 The current Custodian of Record is Francine Luce. Dr. Dennis Frohnpfel was the Custodian of Record from
September 12, 2022, until November 15, 2024.
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2. Due to the lack of information in the record, the GRC is unable to determine whether
the Custodian unlawfully denied access to the requested contract. The Administrative
Procedures Act provides that the Office of Administrative Law (“OAL”) “shall acquire
jurisdiction over a matter only after it has been [determined] to be a contested case by
an agency head and has been filed with the [OAL] . . . .” N.J.A.C. 1:1-3.2(a).
Accordingly, it is necessary to refer this matter to the OAL for a hearing to resolve the
facts and determine whether the Custodian lawfully denied access to the requested
contract. Further, for the reasons set forth below, the OAL should determine whether
the Custodian knowingly and willfully violated OPRA under the totality of the
circumstances.

3. The Custodian violated OPRA by failing to timely respond to the Complainant.
Furthermore, the Custodian failed to provide an SOI to the Council. The Custodian also
failed to comply with the Council’s July 26, 2022 Interim Order by failing to provide
a timely response. The Custodian also failed to comply with the Council’s September
29, 2022 Interim Order by not providing nine (9) copies of the requested record for in
camera review. The Custodian also failed to deliver certified confirmation of
compliance to the Executive Director. The Council therefore finds the Custodian in
violation of the Council’s Order and concludes that the Custodian’s actions may be
intentional and deliberate, with knowledge of their wrongfulness, and not merely
negligent, heedless or unintentional. As such, this complaint should be referred to the
OAL for a proof hearing to determine whether the Custodian knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the circumstances.

Procedural History:

On February 2, 2023, the Council distributed its Interim Order to all parties. On August 7,
2023, the complaint was transmitted to the Office of Administrative Law (“OAL”).

On or before May 6, 2024, the Custodian provided the Honorable Matthew G. Miller,
Administrative Law Judge (“ALJ”) with redacted and unredacted copies of the requested Horizon
health benefits contract (“Contract”). On May 6, 2024, the ALJ issued correspondence to the
parties detailing the results of an in camera review of the Contract.

On August 1, 2024, the parties entered into a Joint Stipulation of Facts (“Stipulation”) in
which the Complainant withdrew his claim of a knowing and willful violation of OPRA. The
parties also stipulated their consent that the ALJ’s May 6, 2024 correspondence could be formed
into an initial decision, but the Complainant retained the right to object to the scope of any
approved redactions.

On November 27, 2024, the ALJ, issued an Initial Decision in this matter. The ALJ’s
November 27, 2024 Initial Decision, set forth as “Exhibit A”, determined that:

| FIND that respondent has demonstrated by a preponderance of the credible
evidence that the limited, narrowly tailor remaining redactions meet the standards
enunciated in [Newark Morning Ledger Co. v. New Jersey Sports & Exposition
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Auth., 423 N.J. Super. 140 (App. Div. 2011)] and reaffirmed in [Carol v. Rutgers,
2022 N.J. Super. Unpub. LEXIS 1441 (App. Div. 2022)].

A copy of an amended redacted Administrative Services Agreement that reflects
the above analysis is attached (under seal) for review by the GRC.

[Exhibit A at 12.]

Based on the forgoing, the ALJ ordered the matter returned to the GRC, with certain
exhibits provided under seal. Those exhibits included the requested Contract without redactions,
the Custodian’s arguments in favor of said redactions, and the requested Contract with proposed
redactions as determined by the ALJ.

On November 27, 2024, the ALJ’s Initial Decision was mailed to the parties and the parties
were allotted thirteen (13) days to submit formal exceptions to the decision.

Complainant’s Exceptions:

On December 10, 2024, Complainant’s Counsel filed Exceptions to the ALJ’s Initial
Decision. Therein, Counsel objected to the ALJ’s approval of the Contract’s redactions. Counsel
asserted the Custodian failed to file a certification addressing the trade secrets argument in favor
of redaction, and the ALJ’s determinations were based solely upon in camera review and attorney
arguments. Counsel therefore argued the Custodian failed to sustain their burden of proof and the
entire Contract should be released to the Complainant without any redactions.

Additional Submissions:

On January 7, 2025, the GRC sought a forty-five (45) day extension, or until February 27,
2025, to adopt, modify, or reject the ALJ’s Initial Decision. On the same day, the OAL granted the
requested extension of time.

Analysis

Administrative Law Judge’s Initial Decision

The Administrative Procedures Act (“APA”) provides that:

The head of the agency, upon a review of the record submitted by the [ALJ], shall
adopt, reject or modify the [Initial Decision] no later than 45 days after receipt of
such recommendations . . . Unless the head of the agency modifies or rejects the
report within such period, the decision of the administrative law judge shall be
deemed adopted as the final decision of the head of the agency.

[N.J.S.A. 52:14B-10(c).]
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The ALJ’s findings of fact are entitled to deference from the GRC because they are based
upon the ALJ’s determination of the credibility of the parties. “The reason for the rule is that the
administrative law judge, as a finder of fact, has the greatest opportunity to observe the demeanor
of the involved witnesses and, consequently, is better qualified to judge their credibility.” In the
Matter of the Tenure Hearing of Tyler, 236 N.J. Super. 478, 485 (App. Div. 1989) (certif. denied
121 N.J. 615 (1990)). The Appellate Division affirmed this principle, underscoring that, “under
existing law, the [reviewing agency]| must recognize and give due weight to the ALJ’s unique
position and ability to make demeanor-based judgments.” Whasun Lee v. Bd. of Educ. of the Twp.
of Holmdel, Docket No. A-5978-98T2 (App. Div. 2000), slip op. at 14. “When such a record,
involving lay witnesses, can support more than one factual finding, it is the ALJ's credibility
findings that control, unless they are arbitrary or not based on sufficient credible evidence in the
record as a whole.” Cavalieri v. Bd. of Tr. of Pub. Emp. Ret. Sys., 368 N.J. Super. 527, 537 (App.
Div. 2004).

The ultimate determination of the agency and the ALJ’s recommendations must be
accompanied by basic findings of fact sufficient to support them. State, Dep’t of Health v.
Tegnazian, 194 N.J. Super. 435, 442-43 (App. Div. 1984). The purpose of such findings “is to
enable a reviewing court to conduct an intelligent review of the administrative decision and
determine if the facts upon which the order is grounded afford a reasonable basis therefor.” 1d. at
443. Additionally, the sufficiency of evidence “must take into account whatever in the record fairly
detracts from its weight”; the test is not for the courts to read only one side of the case and, if they
find any evidence there, the action is to be sustained and the record to the contrary is to be ignored.
St. Vincent’s Hosp. v. Finley, 154 N.J. Super. 24, 31 (App. Div. 1977) (citation omitted).

In the instant complaint, the ALJ issued an Initial Decision on November 27, 2024. The
ALJ, after fairly summarizing the facts and outlining the relevant case law, determined that the
Custodian’s redactions were proper except for a handful of words, phrases and sentences, which
were enumerated within his written decision. See Exhibit A at 11-12. The ALJ also determined
that:

While simply marking a document “Confidential and Proprietary” does not exempt
it from coverage[,] | FIND there is at least an expectation that some of the plan
would remain confidential. That being said, having reviewed the remaining
redactions, they concern the very specific machinations of Horizon’s proprietary
Blue Card program and of its Medical Claim Discount Guarantee. Given my
interpretation of the case law cited above and the arguments of counsel, I FIND
that the redactions concern the inner workings of two proprietary aspects of
Horizon’s plan.

If the specific discount benchmarks, fees and performance guarantees, particularly
for products that are exclusive to Horizon are disclosed, I FIND that there is no
arguable question that competitors in the public health insurance (or self-insurance
as is the case here) market will utilize that information to better their own
negotiating position and/or tailor their products to become more competitive to
Horizon’s disadvantage.
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[Exhibit A at 12.]

Upon review of the Initial Decision, along with the documents provided under seal, the
GRC finds the ALJ’s conclusions are clearly aligned and consistent with the determinations set
forth in his Initial Decision. The GRC finds the ALJ applied OPRA’s trade secrets exemption
consistent with prevailing caselaw. As such, the GRC is satisfied that it can clearly ascertain how
the ALJ analyzed the Custodian’s redactions to the Contract, and how the results of that analysis
provided a reasonable basis for the ALJ’s conclusions.

Regarding the Complainant’s exceptions, the GRC should reject same. The Complainant
does not dispute that the ALJ conducted an in camera review of the unredacted and redacted
Contract in accordance with the GRC’s Interim Order. The Complainant also provides no legal
basis supporting the argument that the lack of a supporting certification nullifies the ALJ’s factual
findings stemming from the in camera review. Further, the Complainant does not argue that the
ALJ misapplied the prevailing caselaw. Thus, the GRC is not persuaded by the Complainant’s
argument in favor of rejecting the ALJ’s decision and disclosing the Contract without any
redactions.

Accordingly, the Council should accept the ALJ’s Initial Decision “FIND[ING] that the
[Custodian] has demonstrated by a preponderance of the credible evidence that the limited,
narrowly tailor remaining redactions meet the standards enunciated in Newark Morning Ledger
Co. and reaffirmed in Carol v. Rutgers.” Id. at 12. Thus, a copy of the requested Contract with the
redactions as proposed by the ALJ accompanies this order and is marked as “Exhibit B.”

Knowing & Willful

The Council need not address the issue of a knowing and willful violation, as Complainant
withdrew the claim per the August 1, 2024 Stipulation.

Prevailing Party Attorney’s Fees

OPRA provides that:

A person who is denied access to a government record by the custodian of the
record, at the option of the requestor, may: institute a proceeding to challenge the
custodian's decision by filing an action in Superior Court . . .; or in lieu of filing an
action in Superior Court, file a complaint with the Government Records Council . .
. A requestor who prevails in any proceeding shall be entitled to a reasonable
attorney's fee.

[N.J.S.A. 47:1A-6.]

In Teeters v. DYFS, 387 N.J. Super. 423 (App. Div. 2006), the Appellate Division held
that a complainant is a “prevailing party” if he achieves the desired result because the complaint
brought about a change (voluntary or otherwise) in the custodian’s conduct. Id. at 432.
Additionally, the court held that attorney’s fees may be awarded when the requestor is successful
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(or partially successful) via a judicial decree, a quasi-judicial determination, or a settlement of the
parties that indicates access was improperly denied and the requested records are disclosed. Id.

Additionally, the New Jersey Supreme Court has ruled on the issue of “prevailing party”
attorney’s fees. In Mason v. City of Hoboken and City Clerk of the City of Hoboken, 196 N.J. 51,
71 (2008), the Court discussed the catalyst theory, “which posits that a plaintiff is a ‘prevailing
party’ if it achieves the desired result because the lawsuit brought about a voluntary change in the
defendant’s conduct” (quoting Buckhannon Bd. & Care Home v. West Virginia Dep’t of Health
& Human Res., 532 U.S. 598, 131 S. Ct. 1835, 149 L. Ed. 2d 855 (2001)). In Buckhannon, the
Supreme Court held that the phrase “prevailing party” is a legal term of art that refers to a “party
in whose favor a judgment is rendered.” 1d. at 603 (quoting Black’s Law Dictionary 1145 (7" ed.
1999)). The Supreme Court rejected the catalyst theory as a basis for prevailing party attorney fees,
in part because “[i]t allows an award where there is no judicially sanctioned change in the legal
relationship of the parties . . . .” Id. at 605, 121 S. Ct. at 1840, 149 L. Ed. 2d at 863. Further, the
Supreme Court expressed concern that the catalyst theory would spawn extra litigation over
attorney's fees. 1d. at 609, 121 S. Ct. at 1843, 149 L. Ed. 2d at 866.

However, the Court noted in Mason that Buckhannon is binding only when counsel fee
provisions under federal statutes are at issue. 196 N.J. at 72, citing Teeters, 387 N.J. Super. at 429;
see, e.g., Baer v. Klagholz, 346 N.J. Super. 79 (App. Div. 2001) (applying Buckhannon to the
federal Individuals with Disabilities Education Act), certif. denied, 174 N.J. 193 (2002). “But in
interpreting New Jersey law, we look to state law precedent and the specific state statute before
us. When appropriate, we depart from the reasoning of federal cases that interpret comparable
federal statutes.” 196 N.J. at 73 (citations omitted).

The Mason Court accepted the application of the catalyst theory within the context of
OPRA, stating that:

OPRA itself contains broader language on attorney's fees than the former RTKL
did. OPRA provides that “[a] requestor who prevails in any proceeding shall be
entitled to a reasonable attorney's fee.” N.J.S.A. 47:1A-6. Under the prior RTKL,
“[a] plaintiff in whose favor such an order [requiring access to public records]
issues . . . may be awarded a reasonable attorney's fee not to exceed $500.00.”
N.J.S.A. 47:1A-4 (repealed 2002). The Legislature's revisions therefore: (1)
mandate, rather than permit, an award of attorney's fees to a prevailing party; and
(2) eliminate the $500 cap on fees and permit a reasonable, and quite likely higher,
fee award. Those changes expand counsel fee awards under OPRA.

[196 N.J. at 73-76.]

The Court in Mason, further held that:

[R]equestors are entitled to attorney’s fees under OPRA, absent a judgment or an
enforceable consent decree, when they can demonstrate (1) “a factual causal nexus
between plaintiff’s litigation and the relief ultimately achieved”; and (2) “that the
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relief ultimately secured by plaintiffs had a basis in law.” Singer v. State, 95 N.J.
487, 495, cert. denied, New Jersey v. Singer, 469 U.S. 832 (1984).

[Id. at 76.]

In the instant matter, the Complainant requested the Contract from the Custodian, who did
not respond to the request. The Complainant thereafter filed the instant complaint on March 3,
2021. The Custodian did not respond to the GRC’s SOI request, and failed to respond to the
September 29, 2022 Interim Order requesting copies of the Contract for in camera review. The
matter was transferred to the OAL on August 7, 2023. Thereafter, on October 27, 2023, the
Complainant retained Complainant’s Counsel to represent him in this complaint.

In determining whether the Complainant is a prevailing party entitled to attorney’s fees,
the GRC is satisfied that the evidence of record supports a conclusion in the affirmative. The
Custodian failed to provide any response to the Complainant. While the matter was with the OAL,
the Custodian provided the ALJ with redacted and unredacted copies of the requested Contract.
Upon conducting an in camera review, the ALJ issued his Initial Decision, finding the redactions
appropriate and lawful. Therefore, a casual nexus exists between this complaint and the change in
the Custodian’s conduct. See id. at 76. Accordingly, the Complainant is a prevailing party entitled
to attorney fees billed from October 27, 2023 to the present, reflecting Counsel’s date of retention.

Therefore, pursuant to the ALJ’s Initial Decision, the Complainant has achieved “the
desired result because the complaint brought about a change (voluntary or otherwise) in the
custodian’s conduct.” Teeters, 387 N.J. Super. 432. Additionally, a factual causal nexus exists
between the Complainant’s filing of a Denial of Access Complaint and the relief ultimately
achieved. Mason, 196 N.J. 51. Specifically, the Complainant is receiving a redacted version of the
record after being compelled to file this complaint due to the Custodian failure to respond to the
subject OPRA request. Further, the relief ultimately achieved had a basis in law. Therefore, the
Complainant is a prevailing party entitled to an award of a reasonable attorney’s fee. See N.J.S.A.
47:1A-6; Teeters, 387 N.J. Super. 432; and Mason, 196 N.J. 51. Based on this determination,
the parties shall confer in an effort to decide the amount of reasonable attorney’s fees to be
paid to Complainant within twenty (20) business days. The parties shall promptly notify the
GRC in writing if a fee agreement is reached. If the parties cannot agree on the amount of
attorney's fees, Complainant’s Counsel shall submit a fee application to the Council in
accordance with N.J.A.C. 5:105-2.13.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1. The Council should accept the Administrative Law Judge’s Initial Decision
“FIND[ING] that the [Custodian] has demonstrated by a preponderance of the credible
evidence that the limited, narrowly tailor remaining redactions meet the standards
enunciated in [Newark Morning Ledger Co. v. New Jersey Sports & Exposition Auth.,
423 N.J. Super. 140 (App. Div. 2011)] and reaffirmed in [Carol v. Rutgers, 2022 N.J.
Super. Unpub. LEXIS 1441 (App. Div. 2022).]” Id. at 12. Thus, a copy of the requested
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Horizon health benefits contract with the redactions as proposed by the Administrative
Law Judge accompanies this order and is marked as “Exhibit B.”

The Council need not address the issue of a knowing and willful violation, as
Complainant withdrew the claim per the August 1, 2024 Stipulation of Facts.

Pursuant to the Administrative Law Judge’s Initial Decision, the Complainant has
achieved “the desired result because the complaint brought about a change (voluntary
or otherwise) in the custodian’s conduct.” Teeters v. DYFS, 387 N.J. Super. 423, 432
(App. Div. 2006). Additionally, a factual causal nexus exists between the
Complainant’s filing of a Denial of Access Complaint and the relief ultimately
achieved. Mason v. City of Hoboken and City Clerk of the City of Hoboken, 196 N.J.
51, 76 (2008). Specifically, the Complainant is receiving a redacted version of the
record after being compelled to file this complaint due to the Custodian failure to
respond to the subject OPRA request. Further, the relief ultimately achieved had a basis
in law. Therefore, the Complainant is a prevailing party entitled to an award of a
reasonable attorney’s fee. See N.J.S.A. 47:1A-6, Teeters, 387 N.J. Super. 432, and
Mason, 196 N.J. 51. Based on this determination, the parties shall confer in an
effort to decide the amount of reasonable attorney’s fees to be paid to
Complainant within twenty (20) business days. The parties shall promptly notify
the GRC in writing if a fee agreement is reached. If the parties cannot agree on
the amount of attorney's fees, Complainant’s Counsel shall submit a fee
application to the Council in accordance with N.J.A.C. 5:105-2.13.

Prepared By: Samuel A. Rosado

Senior Staff Attorney

February 11, 2025
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State of et Jersey
DEPARTMENT OF COMMUNITY AFFAIRS
101 SoutH BROAD STREET
PO Box 819
PuiLie D. MurPHY TRENTON, NJ 08625-0819 Lt. GOvERNOR SHEILA Y. OLIVER

Governor Commissioner

INTERIM ORDER
January 31, 2023 Government Records Council Meeting

Enza Cannarozzi Complaint No. 2021-74
Complainant
V.
Jersey City Board of Education (Hudson)
Custodian of Record

At the January 31, 2023 public meeting, the Government Records Council (*Council™)
considered the January 24, 2023 Supplemental Findings and Recommendations of the Executive
Director and all related documentation submitted by the parties. The Council voted unanimously
to adopt the entirety of said findings and recommendations. The Council, therefore, finds that:

1. The Custodian failed to comply with the Council’ s September 29, 2022 Interim Order
because she failed to provide nine (9) copies of the requested record for in camera
review. The Custodian aso failed to ssmultaneously provide certified confirmation of
compliance to the Executive Director. The Council therefore finds the Custodian in
violation of the Council’s Order.

2. Due to the lack of information in the record, the GRC is unable to determine whether
the Custodian unlawfully denied access to the requested contract. The Administrative
Procedures Act provides that the Office of Administrative Law (“OAL™) “shall acquire
jurisdiction over a matter only after it has been [determined] to be a contested case by
an agency head and has been filed with the [OAL] . . . .” N.JA.C. 1.1-3.2(a).
Accordingly, it is necessary to refer this matter to the OAL for a hearing to resolve the
facts and determine whether the Custodian lawfully denied access to the requested
contract. Further, for the reasons set forth below, the OAL should determine whether
the Custodian knowingly and willfully violated OPRA under the totality of the
circumstances.

3. The Custodian violated OPRA by failing to timely respond to the Complainant.
Furthermore, the Custodian failed to provide an SOI to the Council. The Custodian also
failed to comply with the Council’s July 26, 2022 Interim Order by failing to provide
atimely response. The Custodian aso failed to comply with the Council’ s September
29, 2022 Interim Order by not providing nine (9) copies of the requested record for in
camera review. The Custodian aso failed to deliver certified confirmation of
compliance to the Executive Director. The Council therefore finds the Custodian in
violation of the Council’s Order and concludes that the Custodian’s actions may be
intentional and deliberate, with knowledge of their wrongfulness, and not merely
negligent, heedless or unintentional. As such, this complaint should be referred to the
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OAL for a proof hearing to determine whether the Custodian knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the circumstances.

Interim Order Rendered by the
Government Records Council
On The 31% Day of January 2023

Robin Berg Tabakin, Esg., Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esg., Secretary
Government Records Council

Decision Distribution Date: February 2, 2023



STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Executive Director
January 31, 2023 Council Meeting

Enza Cannar ozzit GRC Complaint No. 2021-74
Complainant

V.

Jersey City Board of Education (Hudson)?
Custodial Agency

Records Relevant to Complaint: Electronic copies via email of: “[t]he entire heath benefits
contract between the Jersey City Board of Education [(“Board”)] and Horizon Blue Cross Blue
Shield of NJ. To clarify and be more specific, | want the full copy of the employee health benefits
contract (signed from [the Board] and HBCBS) that covers the members of the [Jersey City
Education Association (“JCEA”)] for the contract term of July 1, 2019 through June 30, 2023.”

Custodian of Record: Regina Robinson
Request Received by Custodian: March 3, 2021
Response Made by Custodian: N/A

GRC Complaint Received: April 1, 2021

Backaround

September 29, 2022 Council Mesting:

At its September 29, 2022 public meeting, the Council considered the September 22, 2022
Supplemental Findings and Recommendations of the Executive Director and al related
documentation submitted by the parties. The Council voted unanimously to adopt the entirety of
said findings and recommendations. The Council, therefore, found that:

1. The Custodian failed to comply with the Council’s July 26, 2022 Interim Order.
Specificaly, the Custodian failed to timely provide aresponse to the Complainant and
simultaneously provide certified confirmation of compliance to the Executive Director.

2. The GRC must conduct an in camera review of the contract responsive to the
Complainant’s OPRA request to validate the Custodian’s assertion that the contract
was properly exempt from disclosure under OPRA’ s competitive advantage exemption.
See Paff v. N.J. Dep't of Labor, Bd. of Review, 379 N.J. Super. 345, 355 (App. Div.
2005); N.J.S.A. 47:1A-1.1.

1 No legal representation listed on record.

2 No legal representation listed on record.
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3. The Custodian shall deliver3to the Council in a sealed envelope nine (9) copies of
the requested unredacted record (see conclusion No. 2 above), a document or
redaction index*, aswell asalegal certification from the Custodian, in accordance
with N.J. Court Rules, R. 1:4-4,°that the record provided istherecord requested
by the Council for thein camera inspection. Such delivery must bereceived by the
GRC within five (5) business days from receipt of the Council’sInterim Order.

4, The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’ s compliance with the Council’ s Interim Order.

Procedural History:

On October 4, 2022, the Council distributed its Interim Order to al parties. On December
14, 2022, the Complainant requested a status update on the matter. The GRC responded on
December 22, 2022, stating that as of that date the GRC has not received a response from the
Custodian. To date, the Custodian has failed to respond to the Council’s Interim Order.

Analysis

Compliance

At its September 29, 2022 meeting, the Council ordered the Custodian to provide nine (9)
unredacted copies of the requested contract for in camera review. The Council also ordered the
Custodian to submit certified confirmation of compliance, in accordance with R. 1:4-4, to the
Executive Director. On October 4, 2022, the Council distributed its Interim Order to all parties,
providing the Custodian five (5) business days to comply with the terms of said Order. Thus, the
Custodian’ s response was due by close of business on October 12, 2022.

On December 15, 2022, the Complainant e-mailed the GRC, requesting a status update on
the matter. The GRC responded to the Complainant on December 22, 2022, copying the Custodian.
The GRC stated that as of that date, the Custodian has failed to provide nine (9) copies of the
requested record for in camera review. As of January 10, 2023, the Custodian has not provided a
response to the Interim Order despite having approximately sixty-four (64) business days to
respond.

Therefore, the Custodian failed to comply with the Council’ s September 29, 2022 Interim
Order because she failed to provide nine (9) copies of the requested record for in camera review.
The Custodian aso failed to simultaneously provide certified confirmation of compliance to the
Executive Director. The Council therefore finds the Custodian in violation of the Council’s Order.

3 The in camera records may be sent overnight mail, regular mail, or be hand-delivered, at the discretion of the
Custodian, aslong as the GRC physically receives them by the deadline.

4 The document or redaction index should identify the record and/or each redaction asserted and the lawful basis for
the denial.

5"| certify that the foregoing statements made by me aretrue. | am aware that if any of the foregoing statements made

by me arewillfully false, | am subject to punishment.”
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Contested Facts

The Administrative Procedures Act (“APA™) provides that the Office of Administrative
Law (“OAL™) “shall acquire jurisdiction over a matter only after it has been determined to be a
contested case by an agency head and has been filed with the [OAL] ...” N.JA.C. 1.1-3.2(a). In
the past, when theissue of contested facts have arisen from a custodian’ s compliance with an order,
the Council has opted to send said complaint to the OAL for afact-finding hearing. See Hyman v.
City of Jersey City (Hudson), GRC Complaint No. 2007-118 (Interim Order dated September 25,
2012); Mayer v. Borough of Tinton Falls (Monmouth), GRC Complaint No. 2008-245 (Interim
Order dated July 27, 2010); Latz v. Twp. of Barnegat (Ocean), GRC Complaint No. 2012-241 et
seg. (Interim Order dated January 28, 2014).

In the instant matter, the Custodian asserted that the requested contract was withheld from
disclosure under OPRA’ s competitive advantage exemption. On September 29, 2022, the Council
ordered the Custodian to provide nine (9) copies of the requested contract for in camera review.
As of January 10, 2023, the Custodian has failed to respond to the Council’s Order. Thus, the
Council is unable to determine whether the contract was properly withheld from disclosure.

Therefore, due to the lack of information in the record, the GRC is unable to determine
whether the Custodian unlawfully denied access to the requested contract. The APA provides that
the OAL “shall acquire jurisdiction over a matter only after it has been [determined] to be a
contested case by an agency head and has been filed with the [OAL] . ...” N.JA.C. 1:1-3.2(q).
Accordingly, it is necessary to refer this matter to the OAL for a hearing to resolve the facts and
determine whether the Custodian lawfully denied access to the requested contract. Further, for the
reasons set forth below, the OAL should determine whether the Custodian knowingly and willfully
violated OPRA under the totality of the circumstances.

Knowing & Willful

OPRA states that “[a] public official, officer, employee or custodian who knowingly and
willfully violates [OPRA], and is found to have unreasonably denied access under the totality of
the circumstances, shall be subject to acivil penalty . . .” N.J.SA. 47:1A-11(a). OPRA alowsthe
Council to determine a knowing and willful violation of the law and unreasonable denial of access
under the totality of the circumstances. Specifically OPRA states“. . . [i]f the council determines,
by amajority vote of its members, that a custodian has knowingly and willfully violated [OPRA],
and isfound to have unreasonably denied access under thetotality of the circumstances, the council
may impose the penalties provided for in [OPRA] ...” N.J.S.A. 47:1A-7(e).

Certain legal standards must be considered when making the determination of whether the
Custodian’ s actionsrise to the level of a“knowing and willful” violation of OPRA. The following
statements must be true for a determination that the Custodian “knowingly and willfully” violated
OPRA: the Custodian’ s actions must have been much more than negligent conduct (Alston v. City
of Camden, 168 N.J. 170, 185 (2001)); the Custodian must have had some knowledge that his
actionswerewrongful (Fielder v. Stonack, 141 N.J. 101, 124 (1995)); the Custodian’ s actions must
have had a positive e ement of consciouswrongdoing (Berg v. Reaction Motors Div., 37 N.J. 396,
414 (1962)); the Custodian’s actions must have been forbidden with actual, not imputed,
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knowledge that the actions were forbidden (id.; Marley v. Borough of Palmyra, 193 N.J. Super.
271, 294-95 (Law Div. 1983)); the Custodian’ s actions must have been intentional and deliberate,
with knowledge of their wrongfulness, and not merely negligent, heedless or unintentional (ECES
V. Salmon, 295 N.J. Super. 86, 107 (App. Div. 1996)).

Here, the Custodian violated OPRA by failing to timely respond to the Complainant.
Furthermore, the Custodian failed to provide an SOI to the Council. The Custodian also failed to
comply with the Council’s July 26, 2022 Interim Order by failing to provide a timely response.
The Custodian also failed to comply with the Council’ s September 29, 2022 Interim Order by not
providing nine (9) copies of the requested record for in camera review. The Custodian also failed
to deliver certified confirmation of compliance to the Executive Director. The Council therefore
finds the Custodian in violation of the Council’s Order and concludes that the Custodian’s actions
may beintentional and deliberate, with knowledge of their wrongfulness, and not merely negligent,
heedless or unintentional. As such, thiscomplaint should bereferred to the OAL for aproof hearing
to determine whether the Custodian knowingly and willfully violated OPRA and unreasonably
denied access under the totality of the circumstances.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1 The Custodian failed to comply with the Council’s September 29, 2022 Interim Order
because she failed to provide nine (9) copies of the requested record for in camera
review. The Custodian also failed to simultaneously provide certified confirmation of
compliance to the Executive Director. The Council therefore finds the Custodian in
violation of the Council’s Order.

2. Due to the lack of information in the record, the GRC is unable to determine whether
the Custodian unlawfully denied access to the requested contract. The Administrative
Procedures Act provides that the Office of Administrative Law (“OAL") “shall acquire
jurisdiction over a matter only after it has been [determined] to be a contested case by
an agency head and has been filed with the [OAL] . . . .” N.JA.C. 1:1-3.2(a).
Accordingly, it is necessary to refer this matter to the OAL for a hearing to resolve the
facts and determine whether the Custodian lawfully denied access to the requested
contract. Further, for the reasons set forth below, the OAL should determine whether
the Custodian knowingly and willfully violated OPRA under the totality of the
circumstances.

3. The Custodian violated OPRA by failing to timely respond to the Complainant.
Furthermore, the Custodian failed to provide an SOI to the Council. The Custodian also
failed to comply with the Council’s July 26, 2022 Interim Order by failing to provide
atimely response. The Custodian aso failed to comply with the Council’ s September
29, 2022 Interim Order by not providing nine (9) copies of the requested record for in
camera review. The Custodian aso failed to deliver certified confirmation of
compliance to the Executive Director. The Council therefore finds the Custodian in
violation of the Council’s Order and concludes that the Custodian’s actions may be
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intentional and deliberate, with knowledge of their wrongfulness, and not merely
negligent, heedless or unintentional. As such, this complaint should be referred to the
OAL for a proof hearing to determine whether the Custodian knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the circumstances.

Prepared By: Samuel A. Rosado
Staff Attorney

January 24, 2023
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State of e Jersep
DEPARTMENT OF COMMUNITY AFFAIRS
101 SouTH BROAD STREET
PO Box 819
PuiLip D. MURPHY TrENTON, NJ 08625-0819 L1. GOVERNOR SHEILA Y. OLIVER
Governor Commissioner

INTERIM ORDER
September 29, 2022 Government Records Council Meeting

Enza Cannarozzi Complaint No. 2021-74
Complainant
V.
Jersey City Board of Education (Hudson)
Custodian of Record

At the September 29, 2022 public meeting, the Government Records Council (“Council™)
considered the September 22, 2022 Supplemental Findings and Recommendations of the
Executive Director and all related documentation submitted by the parties. The Council voted
unanimously to adopt the entirety of said findings and recommendations. The Council, therefore,
finds that:

1. The Custodian failed to comply with the Council’s July 26, 2022 Interim Order.
Specifically, the Custodian failed to timely provide a response to the Complainant and
simultaneously provide certified confirmation of compliance to the Executive Director.

2. The GRC must conduct an in camera review of the contract responsive to the
Complainant’s OPRA request to validate the Custodian’s assertion that the contract
was properly exempt from disclosure under OPRA’ s competitive advantage exemption.
See Paff v. N.J. Dep't of Labor, Bd. of Review, 379 N.J. Super. 345, 355 (App. Div.
2005); N.JSA. 47:1A-1.1.

3. The Custodian shall deliver! to the Council in a sealed envelope nine (9) copies of
the requested unredacted record (see conclusion No. 2 above), a document or
redaction index?, aswell asalegal certification from the Custodian, in accordance
with N.J. Court Rules, R. 1:4-4,°that therecord provided istherecord requested
by the Council for thein camerainspection. Such delivery must bereceived by the
GRC within five (5) business days from receipt of the Council’sInterim Order.

4. The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’ s Interim Order.

1 The in camera records may be sent overnight mail, regular mail, or be hand-delivered, at the discretion of the
Custodian, aslong as the GRC physically receives them by the deadline.
2 The document or redaction index should identify the record and/or each redaction asserted and the lawful basis for
the denial.
3"| certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements made
by me are willfully false, | am subject to punishment."
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Interim Order Rendered by the
Government Records Council
On The 29" Day of September 2022

Robin Berg Tabakin, Esg., Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esg., Secretary
Government Records Council

Decision Distribution Date: October 4, 2022



STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Executive Director
September 29, 2022 Council M eeting

Enza Cannarozzi! GRC Complaint No. 2021-74
Complainant

V.

Jersey City Board of Education (Hudson)?
Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of: “[t]he entire heath benefits
contract between the Jersey City Board of Education [(“Board”)] and Horizon Blue Cross Blue
Shield of NJ. To clarify and be more specific, | want the full copy of the employee health benefits
contract (signed from [the Board] and HBCBS) that covers the members of the [Jersey City
Education Association (“JCEA™)] for the contract term of July 1, 2019 through June 30, 2023.”

Custodian of Record: Regina Robinson
Request Received by Custodian: March 3, 2021
Response Made by Custodian: N/A

GRC Complaint Received: April 1, 2021

Background

July 26, 2022 Council Meeting:

Atits duly 26, 2022 public meeting, the Council considered the July 19, 2022 Findings and
Recommendations of the Executive Director and all related documentation submitted by the
parties. The Council voted unanimously to adopt the entirety of said findings and
recommendations. The Council, therefore, found that:

1. The Custodian’s failure to provide a completed Statement of Information to the GRC,
despite more than one request, results in a violation of N.JA.C. 5:105-2.4(a).
Moreover, the Custodian’s failure to respond additionally obstructed the GRC in its
efforts to “receive, hear, review and adjudicate a complaint filed by any person
concerning a denial of access to a government record by a records custodian . . .”
N.J.S.A. 47:1A-7(b).

2. The Custodian did not bear her burden of proof that she timely responded to the
Complainant’s OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure to
respond in writing immediately to the Complainant’s OPRA request either granting

1 No legal representation listed on record.

2 No legal representation listed on record.
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access, denying access, seeking clarification or requesting an extension of time
immediately resulted in a violation of OPRA. N.JSA. 47:1A-5(e); Cody V.
Middletown Twp. Pub. Sch., GRC Complaint No. 2005-98 (December 2005); Herron
v. Twp. of Montclair, GRC Complaint No. 2006-178 (February 2007).

3. The Custodian may have unlawfully denied access to the Complainant’sMarch 3, 2021
OPRA request. N.J.S.A. 47:1A-6. Thus, the Custodian must locate and disclose those
records requested by the Complainant. If the Custodian already disclosed responsive
records during the pendency of this complaint, she must certify to that fact. Further,
should the Custodian determine that no records exist, she must aso certify to this fact.

4, The Custodian shall comply with conclusion No. 3 above within five (5) business
days from receipt of the Council’s Interim Order with appropriate redactions,
including a detailed document index explaining the lawful basis for each
redaction, if applicable. Further, the Custodian shall simultaneously deliver?
certified confirmation of compliance, in accordancewith N.J. Court Rules, R. 1:4-
4,%to the Executive Director.®

5. The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’ s Interim Order.

Procedural History:

On July 27, 2022, the Council distributed its Interim Order to al parties. On August 18,
2022, the Custodian responded to the Council’ s Interim Order certifying that on August 15, 2022,
the Custodian e-mailed the Complainant denying access to the requested contract under OPRA’s
competitive advantage exemption. The Custodian also certified that the contract stipulated that the
Board would keep the contract “confidential.” On September 9, 2022, the Complainant sent an e-
mail to the Government Records Council (“GRC”) objecting to the Custodian’s denia of access
to her OPRA request.

Analysis
Compliance

At its July 26, 2022 meeting, the Council ordered the Custodian to locate and disclose
responsive records to the Complainant’'s OPRA request, certify that records were already

3 The certified confirmation of compliance, including supporting documentation, may be sent overnight mail, regular
mail, e-mail, facsimile, or be hand-delivered, at the discretion of the Custodian, aslong asthe GRC physically receives
it by the deadline.

4" certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements made
by me are willfully false, | am subject to punishment."

5 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or specia service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the

financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
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disclosed, or certify that no responsive records exist. The Council aso ordered the Custodian to
submit certified confirmation of compliance, in accordance with R. 1:4-4, to the Executive
Director. On July 27, 2022, the Council distributed its Interim Order to all parties, providing the
Custodian five (5) business days to comply with the terms of said Order. Thus, the Custodian’s
response was due by close of business on August 3, 2022.

On August 18, 2022, the sixteenth (16™) business day after receipt of the Council’s Order,
the Custodian e-mailed the GRC with a certification. The Custodian certified that on August 15,
2022, she e-mailed the Complainant noticing the Board's denial of access to her request under
OPRA’s competitive advantage exemption. Thus, the Custodian failed to comply with the
Council’ s Interim Order due to atimelinessissue.

Therefore, the Custodian failed to comply with the Council’ s July 26, 2022 Interim Order.
Specifically, the Custodian failed to timely provide a response to the Complainant and
simultaneously provide certified confirmation of compliance to the Executive Director.

Unlawful Denial of Access

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1. Additionaly, OPRA places the burden on acustodian
to prove that adenial of accessto recordsis lawful pursuant to N.J.S.A. 47:1A-6.

In Paff v. N.J. Dep’t of Labor, Bd. of Review, 379 N.J. Super. 345, 355 (App. Div. 2005),
the complainant appealed a fina decision of the Council® that accepted the custodian’s legal
conclusion for the denial of access without further review. The Appellate Division noted that
“OPRA contemplates the GRC’'s meaningful review of the basis for an agency’s decision to
withhold government records . . . When the GRC decides to proceed with an investigation and
hearing, the custodian may present evidence and argument, but the GRC is not required to accept
as adequate whatever the agency offers.” 1d. The court stated that:

[OPRA] also contemplates the GRC's in camera review of the records that an
agency asserts are protected when such review is necessary to a determination of
the validity of a clamed exemption. Although OPRA subjects the GRC to the
provisions of the ‘Open Public Meetings Act,; N.JSA. 10:4-6 to -21, it aso
provides that the GRC ‘may go into closed session during that portion of any
proceeding during which the contents of a contested record would be disclosed.’
N.J.S.A. 47:1A-7(f). Thisprovision would be unnecessary if the Legislature did not
intend to permit in camera review.

[1d. at 355.]

Further, the court found that:

6 Paff v. N.J. Dep’t of L abor, Bd. of Review, GRC Complaint No. 2003-128 (October 2005).
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We hold only that the GRC has and should exercise its discretion to conduct in
camera review when necessary to resolution of the appeal . . . There is no reason
for concern about unauthorized disclosure of exempt documents or privileged
information as aresult of in camera review by the GRC. The GRC’ s obligation to
maintain confidentiality and avoid disclosure of exempt materia is implicit in
N.JS.A. 47:1A-7(f), which provides for closed meeting when necessary to avoid
disclosure before resolution of a contested claim of exemption.

[1d]

In the instant matter, the Custodian denied access to the requested contract under OPRA’s
competitive advantage exemption, and that the contract stipulated that the Board would keep the
contract “confidential”. However, a “meaningful review” is necessary to determine whether the
contract fell within the asserted exemption. Further, the GRC has routinely reviewed contracts in
camera in complaints with facts similar to the present complaint. See e.g. McCormack v. State of
N.J. Dep't of Treasury, GRC Complaint No. 2013-357 (Interim Order dated September 30, 2014).
Thus, the GRC must review same to determine the full applicability of the cited exemption.

Therefore, the GRC must conduct an in camera review of the contract responsive to the
Complainant’s OPRA request to validate the Custodian’ s assertion that the contract was properly
exempt from disclosure under OPRA’s competitive advantage exemption. See Paff, 379 N.J.
Super. at 346; N.J.SA. 47:1A-1.1.

Knowing & Willful

The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending the
Custodian’s compliance with the Council’ s Interim Order.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1. The Custodian failed to comply with the Council’s July 26, 2022 Interim Order.
Specifically, the Custodian failed to timely provide aresponse to the Complainant and
simultaneously provide certified confirmation of compliance to the Executive Director.

2. The GRC must conduct an in camera review of the contract responsive to the
Complainant’s OPRA request to validate the Custodian’s assertion that the contract
was properly exempt from disclosure under OPRA’ s competitive advantage exemption.
See Paff v. N.J. Dep't of Labor, Bd. of Review, 379 N.J. Super. 345, 355 (App. Div.
2005); N.JSA. 47:1A-1.1.
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3. The Custodian shall deliver” to the Council in a sealed envelope nine (9) copies of
the requested unredacted record (see conclusion No. 2 above), a document or
redaction index®, aswell asalegal certification from the Custodian, in accordance
with N.J. Court Rules, R. 1:4-4,° that therecord provided istherecord requested
by the Council for thein camerainspection. Such delivery must bereceived by the
GRC within five (5) business days from receipt of the Council’sInterim Order.

4. The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’s Interim Order.

Prepared By: Samuel A. Rosado
Staff Attorney

September 22, 2022

7 The in camera records may be sent overnight mail, regular mail, or be hand-delivered, at the discretion of the
Custodian, aslong as the GRC physically receives them by the deadline.

8 The document or redaction index should identify the record and/or each redaction asserted and the lawful basis for
the denial.

9"| certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements made
by me are willfully false, | am subject to punishment."
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State of Pew Jersey

DEPARTMENT OF COMMUNITY AFFAIRS
101 SouTH BROAD STREET
PO Box 819
PuiLip D. MURPHY TrENTON, NJ 08625-0819 L1. GOVERNOR SHEILA Y. OLIVER

Governor Commissioner

INTERIM ORDER
July 26, 2022 Gover nment Records Council Meeting

Enza Cannarozzi Complaint No. 2021-74
Complainant
V.
Jersey City Board of Education (Hudson)
Custodian of Record

At the July 26, 2022 public meeting, the Government Records Council (*“Council”)
considered the July 19, 2022 Findings and Recommendations of the Executive Director and all
related documentation submitted by the parties. The Council voted unanimously to adopt the
entirety of said findings and recommendations. The Council, therefore, finds that:

1. The Custodian’s failure to provide a completed Statement of Information to the GRC,
despite more than one request, results in a violation of N.JA.C. 5:105-2.4(a).
Moreover, the Custodian’s failure to respond additionally obstructed the GRC in its
efforts to “receive, hear, review and adjudicate a complaint filed by any person
concerning a denia of access to a government record by a records custodian . . .”
N.J.SA. 47:1A-7(b).

2. The Custodian did not bear her burden of proof that she timely responded to the
Complainant’s OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure to
respond in writing immediately to the Complainant’s OPRA request either granting
access, denying access, seeking clarification or requesting an extension of time
immediately resulted in a violation of OPRA. N.JSA. 47:1A-5(e); Cody V.
Middletown Twp. Pub. Sch., GRC Complaint No. 2005-98 (December 2005); Herron
v. Twp. of Montclair, GRC Complaint No. 2006-178 (February 2007).

3. The Custodian may have unlawfully denied accessto the Complainant’s March 3, 2021
OPRA request. N.J.S.A. 47:1A-6. Thus, the Custodian must locate and disclose those
records requested by the Complainant. If the Custodian aready disclosed responsive
records during the pendency of this complaint, she must certify to that fact. Further,
should the Custodian determine that no records exist, she must aso certify to this fact.

4. The Custodian shall comply with conclusion No. 3 above within five (5) business

days from receipt of the Council’s Interim Order with appropriate redactions,
including a detailed document index explaining the lawful basis for each
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redaction, if applicable. Further, the Custodian shall simultaneously deliver?
certified confirmation of compliance, in accordancewith N.J. Court Rules, R. 1:4-
4,2 to the Executive Director .2

5. The Council defersanalysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’s Interim Order.

Interim Order Rendered by the
Government Records Council
On The 26" Day of July 2022

Robin Berg Tabakin, Esg., Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esg., Secretary
Government Records Council

Decision Distribution Date: July 27, 2022

1 The certified confirmation of compliance, including supporting documentation, may be sent overnight mail, regular
mail, e-mail, facsimile, or be hand-delivered, at the discretion of the Custodian, aslong asthe GRC physically receives
it by the deadline.
2"| certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements made
by me are willfully false, | am subject to punishment."
8 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or specia service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the
financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
July 26, 2022 Council M eeting

Enza Cannarozzi! GRC Complaint No. 2021-74
Complainant

V.

Jersey City Board of Education (Hudson)?
Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of: “[t]he entire heath benefits
contract between the Jersey City Board of Education [(“Board”)] and Horizon Blue Cross Blue
Shield of NJ. To clarify and be more specific, | want the full copy of the employee health benefits
contract (signed from [the Board] and HBCBS) that covers the members of the [Jersey City
Education Association (“JCEA™)] for the contract term of July 1, 2019 through June 30, 2023.”

Custodian of Record: Regina Robinson
Request Received by Custodian: March 3, 2021

Response Made by Custodian: N/A
GRC Complaint Received: April 1, 2021

Background?®

Request:

On March 3, 2021, the Complainant submitted an Open Public Records Act (“OPRA”)
reguest to the Custodian seeking the above-mentioned records.

Denial of Access Complaint:

On April 1, 2021, the Complainant filed a Denia of Access Complaint with the
Government Records Council (“GRC”). The Complainant asserted that he received an automated
e-mail response from the Board on March 3, 2021, acknowledging receipt of the request. The
Complainant contended that he never received a response from the Custodian.

1 No legal representation listed on record.

2 No legal representation listed on record.

3 The parties may have submitted additional correspondence or made additional statements/assertions in the
submissionsidentified herein. However, the Council includes in the Findings and Recommendations of the Executive
Director the submissions necessary and relevant for the adjudication of this complaint.
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Statement of Information:

On April 27, 2021, the GRC requested a Statement of Information (“SOI”) from the
Custodian. On May 6, 2021, the GRC sent a “No Defense” letter to the Custodian, requesting a
completed SOI within three (3) business days of receipt. The GRC noted that the Custodian’s
failure to submit an SOI could lead to an adjudication based solely on the Complainant’s
submission. N.J.A.C. 5:105-2.4(f). To date, the Custodian has not responded.

Analysis

Failureto Submit SOI

OPRA also provides that “Custodians shall submit a completed and signed statement of
information (SOI) form to the Council and the complainant simultaneously that details the
custodians position for each complaint filed with the Council[.]” N.JA.C. 5:105-2.4(a).

OPRA further provides that:

Custodians shall submit a completed and signed SOI for each complaint to the
Council's staff and the complainant not later than five business days from the date
of receipt of the SOI form from the Council's staff . . . Failure to comply with this
time period may result in the complaint being adjudicated based solely on the
submissions of the complainant.

[N.JA.C. 5:105-2.4(f).]

Finally, OPRA providesthat “[a] custodian’ sfailure to submit a completed and signed SOI
... may result in the Council’s issuing a decision in favor of the complainant.” N.J.A.C. 5:105-
2.4(g). In Alterman, Esq. v. Sussex Cnty. Sheriff’'s Office, GRC Complaint No. 2013-353
(September 2014), the custodian failed to provide a completed SOI to the GRC within the allotted
deadline. Thus, the Council noted the custodian’s failure to adhere to N.J.A.C. 5:105-2.4(a). See
also Kovacs v. Irvington Police Dep't (Essex), GRC Complaint No. 2014-196 (January 2015);
Howell v. Twp. of Greenwich (Warren), GRC Complaint No. 2015-249 (November 2016).

In the instant matter, the Custodian did not comply with the GRC’s initial request for an
SOI dated April 27, 2021. After the expiration of thefive (5) business day deadline, the GRC again
attempted to obtain acompleted SOI from the Custodian with a*No Defense” letter and requesting
the completed SOI within three (3) business days of receipt. However, the GRC never received a
completed SOI or any communication from the Custodian.

Accordingly, the Custodian’ sfailure to provide a completed SOI to the GRC, despite more
than one request, resultsin aviolation of N.J.A.C. 5:105-2.4(a). Moreover, the Custodian’ sfailure
to respond additionally obstructed the GRC in its efforts to “receive, hear, review and adjudicate
acomplaint filed by any person concerning adenia of accessto agovernment record by arecords
custodian . ..” N.J.S.A. 47:1A-7(b).
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Timeliness

Barring extenuating circumstances, a custodian’ sfailureto respond immediately in writing
to a complainant’s OPRA request for immediate access records, either granting access, denying
access, seeking clarification, or requesting an extension of time, also resultsin a“deemed” denial
of the request pursuant to N.J.S.A. 47:1A-5(e), N.J.S.A. 47:1A-5(g), and N.J.S.A. 47:1A-5(i).* See
Cody v. Middletown Twp. Pub. Sch., GRC Complaint No. 2005-98 (December 2005) and Harris
v. N.J. Dep't of Corr., GRC Complaint No. 2011-65 (August 2012). See also Herron v. Twp. of
Montclair, GRC Complaint No. 2006-178 (February 2007) (holding that the custodian was
obligated to notify the complainant immediately as to the status of “immediate access’ records).

In the matter before the Council, the Complainant submitted his OPRA request seeking a
contract to the Custodian via e-mail on March 3, 2021, and received an automated response that
same day, acknowledging receipt. However, the Custodian provided no immediate response, or
any response, prior to the filing of the instant complaint on April 1, 2021, or twenty-one (21)
business days later. Thus, the evidence of record supports that a “deemed” denial of access
occurred here.

Therefore, the Custodian did not bear her burden of proof that she timely responded to the
Complainant’s OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure to respond in
writing immediately to the Complainant’s OPRA request either granting access, denying access,
seeking clarification or requesting an extension of time immediately resulted in a violation of
OPRA. N.JS.A. 47:1A-5(e); Cody, GRC 2005-98; Herron, GRC 2007-11.

Unlawful Denial of Access

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1. Additionaly, OPRA places the burden on acustodian
to prove that adenial of accessto recordsis lawful pursuant to N.J.S.A. 47:1A-6.

In theinstant matter, the Complai nant requested a contract between the Board and HBCBS
which outlined health benefits offered to members of the JCEA, for a term lasting from July 1,
2019 through June 30, 2023. On its face, the request for an employee benefits contract is not
exempt from disclosure. Since the Custodian failed to provide any response to the Complainant or
submit a completed SOI, the GRC must find in favor of the Complainant and hold that the
Custodian may have unlawfully denied access to responsive records that existed at the time of the
OPRA request. N.J.S.A. 47:1A-6.

Accordingly, the Custodian may have unlawfully denied access to the Complainant’s
March 3, 2021 OPRA request. N.J.S.A. 47:1A-6. Thus, the Custodian must locate and disclose

4 OPRA lists immediate access records as “budgets, bills, vouchers, contracts, including collective negotiations
agreements and individual employment contracts, and public employee salary and overtime information.” N.J.S.A.
47:1A-5(e). The Council has also determined that purchase orders and invoices are immediate access records. See
Kohn v. Twp. of Livingston (Essex), GRC Complaint No. 2012-03 (April 2013).
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those records requested by the Complainant. If the Custodian aready disclosed responsive records
during the pendency of this complaint, she must certify to that fact. Further, should the Custodian
determine that no records exist, she must also certify to this fact.

Knowing & Willful

The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending the
Custodian’s compliance with the Council’ s Interim Order.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1. The Custodian’s failure to provide a completed Statement of Information to the GRC,
despite more than one request, results in a violation of N.JA.C. 5:105-2.4(a).
Moreover, the Custodian’s failure to respond additionally obstructed the GRC in its
efforts to “receive, hear, review and adjudicate a complaint filed by any person
concerning a denia of access to a government record by a records custodian . . .”
N.J.S.A. 47:1A-7(b).

2. The Custodian did not bear her burden of proof that she timely responded to the
Complainant’s OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure to
respond in writing immediately to the Complainant’s OPRA request either granting
access, denying access, seeking clarification or requesting an extension of time
immediately resulted in a violation of OPRA. N.JSA. 47:1A-5(e); Cody V.
Middletown Twp. Pub. Sch., GRC Complaint No. 2005-98 (December 2005); Herron
v. Twp. of Montclair, GRC Complaint No. 2006-178 (February 2007).

3. The Custodian may have unlawfully denied accessto the Complainant’s March 3, 2021
OPRA request. N.J.S.A. 47:1A-6. Thus, the Custodian must locate and disclose those
records requested by the Complainant. If the Custodian already disclosed responsive
records during the pendency of this complaint, she must certify to that fact. Further,
should the Custodian determine that no records exist, she must aso certify to this fact.

4, The Custodian shall comply with conclusion No. 3 above within five (5) business
days from receipt of the Council’s Interim Order with appropriate redactions,
including a detailed document index explaining the lawful basis for each
redaction, if applicable. Further, the Custodian shall simultaneously deliver®

5 The certified confirmation of compliance, including supporting documentation, may be sent overnight mail, regular
mail, e-mail, facsimile, or be hand-delivered, at the discretion of the Custodian, aslong asthe GRC physically receives
it by the deadline.
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certified confirmation of compliance, in accordancewith N.J. Court Rules, R. 1:4-
4% to the Executive Director.”

5. The Council defersanalysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’s Interim Order.

Prepared By: Samuel A. Rosado
Staff Attorney

July 19, 2022

6" certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements made
by me are willfully false, | am subject to punishment."

7 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or specia service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the
financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
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