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INTERIM ORDER

September 29, 2022 Government Records Council Meeting

Steven G. Mlenak, Esq. (o/b/o SJ 660 LLC)
Complainant

v.
Borough of Edgewater (Bergen)

Custodian of Record

Complaint No. 2021-90

At the September 29, 2022 public meeting, the Government Records Council (“Council”)
considered the September 22, 2022 Findings and Recommendations of the Executive Director and
all related documentation submitted by the parties. The Council voted unanimously to adopt the
entirety of said findings and recommendations. The Council, therefore, finds that:

1. The Custodian did not bear her burden of proof that she timely responded to the
Complainant’s OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure to
respond in writing to the Complainant’s OPRA request either granting access, denying
access, seeking clarification or requesting an extension of time within the statutorily
mandated seven (7) business days results in a “deemed” denial of the Complainant’s
OPRA request pursuant to N.J.S.A. 47:1A-5(g), N.J.S.A. 47:1A-5(i), and Kelley v.
Twp. of Rockaway, GRC Complaint No. 2007-11 (Interim Order dated October 31,
2007). However, the Council declines to order disclosure for request item No. 1 since
the evidence of record demonstrates that the Custodian responded on June 10, 2021,
providing responsive records.

2. Notwithstanding the Custodian’s “deemed” denial, she bore her burden of proof that
she lawfully denied access to the Complainant’s OPRA request item Nos. 2 and 3
seeking specified, executed agreements between the Borough of Edgewater and River
Road Partners. N.J.S.A. 47:1A-6. Specifically, the Custodian certified, and the record
reflects, that no responsive records exist. See Pusterhofer v. N.J. Dep’t of Educ., GRC
Complaint No. 2005-49 (July 2005).

3. The GRC must conduct an in camera review of the located reports responsive to the
Complainant’s OPRA request item No. 4 to validate the Custodian’s assertion that the
records were exempt from disclosure under the “inter-agency or intra-agency advisory,
consultative, or deliberative material” exemption. See Paff v. N.J. Dep’t of Labor, Bd.
of Review, 379 N.J. Super. 345, 346 (App. Div. 2005); N.J.S.A. 47:1A-1.1.
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4. The Custodian shall deliver1 to the Council in a sealed envelope nine (9) copies of
the requested unredacted records (see conclusion No. 3 above), a document or
redaction index2, as well as a legal certification from the Custodian, in accordance
with N.J. Court Rules, R. 1:4-4,3 that the records provided are the records
requested by the Council for the in camera inspection. Such delivery must be
received by the GRC within five (5) business days from receipt of the Council’s
Interim Order.

5. The Complainant’s OPRA request item No. 5 seeking correspondence is valid because
it identified a sender/recipient, a specific date range, and content matter. See Burke v.
Brandes, 429 N.J. Super. 169, 176 (App. Div. 2012); Elcavage v. West Milford Twp.
(Passaic), GRC Complaint No. 2009-07 (April 2010). See also Armenti v. Robbinsville
Bd. of Educ. (Mercer), GRC Complaint No. 2009-154 (Interim Order May 24, 2011).
Therefore, the Custodian may have unlawfully denied access to responsive records.
The Custodian shall conduct a search and disclose to the Complainant responsive
records. If no responsive records are located, the Custodian must certify to same.

6. The Custodian shall comply with conclusion no. 5 above within five (5) business
days from receipt of the Council’s Interim Order with appropriate redactions,
including a detailed document index explaining the lawful basis for each
redaction, if applicable. Further, the Custodian shall simultaneously deliver4

certified confirmation of compliance, in accordance with R. 1:4-4,5 to the
Executive Director.6

7. The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’s Interim Order.

8. The Council defers analysis of whether the Complainant is a prevailing party pending
the Custodian’s compliance with the Council’s Interim Order.

1 The in camera records may be sent overnight mail, regular mail, or be hand-delivered, at the discretion of the
Custodian, as long as the GRC physically receives them by the deadline.
2 The document or redaction index should identify the record and/or each redaction asserted and the lawful basis for
the denial.
3 "I certify that the foregoing statements made by me are true. I am aware that if any of the foregoing statements made
by me are willfully false, I am subject to punishment."
4 The certified confirmation of compliance, including supporting documentation, may be sent overnight mail, regular
mail, e-mail, facsimile, or be hand-delivered, at the discretion of the Custodian, as long as the GRC physically receives
it by the deadline.
5 "I certify that the foregoing statements made by me are true. I am aware that if any of the foregoing statements made
by me are willfully false, I am subject to punishment."
6 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or special service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the
financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
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Interim Order Rendered by the
Government Records Council
On The 29th Day of September 2022

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: October 4, 2022
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
September 29, 2022 Council Meeting

Steven G. Mlenak, Esq. (on Behalf of SJ 660 LLC)1 GRC Complaint No. 2021-90
Complainant

v.

Borough of Edgewater (Bergen)2

Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of:

1. The application for tax exemption/PILOT from 615 River Road Partners (“RRP”)
pertaining to the redevelopment of 615 River Road;

2. The executed Redevelopment Agreement, including any amendments, between the
Borough and RRP;

3. The executed Financial Agreement, including any amendments between the Borough and
RRP;

4. Any reports, studies, models, or spreadsheets prepared by either RRP, the Borough, or the
Borough consultants pertaining to the tax exemption/PILOT the Borough granted to RRP;
and

5. All correspondence between RRP or any of its employees, representatives and agents, and
the Borough, or any of its officials, employees, representatives and agents, pertaining to
615 River Road between January 1, 2019 until now.

Custodian of Record: Annamarie O’Connor
Request Received by Custodian: March 12, 2021
Response Made by Custodian: May 10, 2021; June 10, 2021
GRC Complaint Received: April 27, 2021

Background3

Request:

On March 12, 2021, the Complainant submitted an Open Public Records Act (“OPRA”)
request to the Custodian seeking the above-mentioned records. On March 26, 2021, the
Complainant sent a follow-up e-mail and fax to the Custodian requesting an update on the request

1 The Complainant represents SJ 660 LLC.
2 Represented by Joseph R. Mariniello, Jr., Esq. of Mariniello & Mariniello, P.C. (Fort Lee, NJ).
3 The parties may have submitted additional correspondence or made additional statements/assertions in the
submissions identified herein. However, the Council includes in the Findings and Recommendations of the Executive
Director the submissions necessary and relevant for the adjudication of this complaint.
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Denial of Access Complaint:

On April 27, 2021, the Complainant filed a Denial of Access Complaint with the
Government Records Council (“GRC”). The Complainant asserted despite requesting a follow-up
on their OPRA request on March 26, 2021, no correspondence has been received from the
Custodian as of April 27, 2021. The Complainant noted that the Custodian did not request an
extension or assert that the request was deficient.

Response:

On May 10, 2021, the fortieth (40th) business day after receipt of the subject OPRA request,
Custodian’s Counsel responded to the Complainant’s request in writing. Counsel first stated that
the attorneys assigned to handle the request were unavailable due to COVID-19 and only recently
returned to the office. In response to the OPRA request, Counsel provided the following:

1. The Borough was in the process of copying the requested documents.
2. The Redevelopment Agreement has not yet been executed. There are no responsive records

at this time.
3. No financial or PILOT agreement has been executed yet. There are no responsive records

at this time.
4. All reports provided to the Borough are protected under the deliberative process privilege.
5. This request is overbroad as your request does not specify a subject, time frame or

individuals to be searched. Please include the sender and recipient, a date (date range) and
subject(s), so that the Borough can conduct its search.

On June 10, 2021, Counsel provided an additional response to the Complainant, attaching
records responsive to item No. 1.

Statement of Information:4

On July 6, 2021, the Custodian filed a Statement of Information (“SOI”). The Custodian
certified that she received the Complainant’s OPRA request on March 12, 2021. The Custodian
certified that her search included reviewing the Borough’s files and the Borough Administrator’s
e-mail account. The Custodian also certified that the OPRA request was sent to the Borough
Attorney’s office after receipt. The Custodian noted that both attorneys were out of the office due
to COVID-19 and the OPRA request was not seen until the complaint filing. The Custodian argued
that the Complainant did not contact the Borough or Borough Attorney about the request’s status
prior to filing the complaint. The Custodian certified that Custodian’s Counsel responded on her
behalf in writing on May 10, 2021 and June 10, 2021.

The Custodian asserted that since the complaint filing, the Borough provided two (2)
responses to the OPRA request. The Custodian also argued that the Borough did not deny the
request but instead sought clarification for item No. 5.

4 On May 25, 2021, the matter was transferred to mediation. On June 9, 2021, the matter was transferred back to the
GRC for adjudication.
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Analysis

Timeliness

OPRA mandates that a custodian must either grant or deny access to requested records
within seven (7) business days from receipt of said request. N.J.S.A. 47:1A-5(i). A custodian’s
failure to respond within the required seven (7) business days results in a “deemed” denial. Id.
Further, a custodian’s response, either granting or denying access, must be in writing pursuant to
N.J.S.A. 47:1A-5(g).5 Thus, a custodian’s failure to respond in writing to a complainant’s OPRA
request either granting access, denying access, seeking clarification or requesting an extension of
time within the statutorily mandated seven (7) business days results in a “deemed” denial of the
complainant’s OPRA request pursuant to N.J.S.A. 47:1A-5(g), N.J.S.A. 47:1A-5(i), and Kelley v.
Twp. of Rockaway, GRC Complaint No. 2007-11 (Interim Order dated October 31, 2007).

Additionally, the Legislature amended OPRA on March 20, 2020, in response to the global
pandemic. P.L. 2020, c.10. Based on that amendment, N.J.S.A. 47:1A-5(i)(2) now provides that:

During a period declared pursuant to the laws of this State as a state of emergency,
public health emergency, or state of local disaster emergency, the deadlines by
which to respond to a request for, or grant or deny access to, a government record
under paragraph (1) of this subsection or subsection e. of this section shall not
apply, provided, however, that the custodian of a government record shall make a
reasonable effort, as the circumstances permit, to respond to a request for access
to a government record within seven business days or as soon as possible
thereafter.

[Id. (Emphasis added).]

Although adjudicated during the pendency of this matter, the GRC finds Dunwell (O.B.O.
Borough of Alpha) v. Twp. of Phillipsburg (Warren), GRC Complaint No. 2020-64 (February
2022) pertinent. There, the complainant asserted that the custodian failed to timely provide
immediate access records under OPRA. The custodian certified that at the time she received the
OPRA request, the municipality was operating with reduced staff and subsequently shutdown
temporarily due to the pandemic and PHE and could not provide a response until the fifth (5th)
business day after receipt. The Council held that although the request was submitted prior to the
enactment of N.J.S.A. 47:1A-5(i)(2), the custodian provided sufficient facts and circumstances to
reasonably justify the delay in providing access to the immediate access records.

Here, the Custodian acknowledged receiving the instant OPRA request on March 12, 2021
and forwarded it to the Borough Attorney’s office that same day. However, because the Custodian
failed to request status updates from the office, she did not realize that the office was empty due
to the attorneys contracting COVID-10. Nor did the Custodian regularly updated the Complainant

5 A custodian’s written response either granting access, denying access, seeking clarification or requesting an
extension of time within the statutorily mandated seven (7) business days, even if said response is not on the agency’s
official OPRA request form, is a valid response pursuant to OPRA.
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on the status of the OPRA request within the statutory period. Accordingly, and in contrast to
Dunwell, GRC 2020-64, there’s sufficient evidence to find a “deemed” denial of access occurred.

Therefore, the Custodian did not bear her burden of proof that she timely responded to the
Complainant’s OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure to respond in
writing to the Complainant’s OPRA request either granting access, denying access, seeking
clarification or requesting an extension of time within the statutorily mandated seven (7) business
days results in a “deemed” denial of the Complainant’s OPRA request pursuant to N.J.S.A. 47:1A-
5(g), N.J.S.A. 47:1A-5(i), and Kelley, GRC 2007-11. However, the Council declines to order
disclosure for request item No. 1 since the evidence of record demonstrates that the Custodian
responded on June 10, 2021, providing responsive records.

Unlawful Denial of Access

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1. Additionally, OPRA places the burden on a custodian
to prove that a denial of access to records is lawful pursuant to N.J.S.A. 47:1A-6.

Item Nos. 2 & 3

The Council has previously found that, where a custodian certified that no responsive
records exist, no unlawful denial of access occurred. See Pusterhofer v. N.J. Dep’t of Educ., GRC
Complaint No. 2005-49 (July 2005). In the instant matter, the Custodian responded on May 10,
2021, and subsequently certified that no responsive records exist pertaining to the Complainant’s
OPRA request item Nos. 2 and 3, which sought executed agreements between RRP and the
Borough. To date, the Complainant has not submitted any evidence contradicting the Custodian’s
certification.

Therefore, notwithstanding the Custodian’s “deemed” denial, she bore her burden of proof
that she lawfully denied access to the Complainant’s OPRA request item Nos. 2 and 3 seeking
specified, executed agreements between the Borough and RRP. N.J.S.A. 47:1A-6. Specifically,
the Custodian certified, and the record reflects, that no responsive records exist. See Pusterhofer,
GRC 2005-49.

Item No. 4

In Paff v. N.J. Dep’t of Labor, Bd. of Review, 379 N.J. Super. 345, 355 (App. Div. 2005),
the complainant appealed a final decision of the Council6 that accepted the custodian’s legal
conclusion for the denial of access without further review. The Appellate Division noted that
“OPRA contemplates the GRC’s meaningful review of the basis for an agency’s decision to
withhold government records . . . When the GRC decides to proceed with an investigation and

6 Paff v. N.J. Dep’t of Labor, Bd. of Review, GRC Complaint No. 2003-128 (October 2005).



Steven G. Mlenak, Esq. (on Behalf of SJ 660 LLC) v. Borough of Edgewater (Bergen), 2021-90 – Findings and Recommendations of the
Executive Director

5

hearing, the custodian may present evidence and argument, but the GRC is not required to accept
as adequate whatever the agency offers.” Id. The court stated that:

[OPRA] also contemplates the GRC’s in camera review of the records that an
agency asserts are protected when such review is necessary to a determination of
the validity of a claimed exemption. Although OPRA subjects the GRC to the
provisions of the ‘Open Public Meetings Act,’ N.J.S.A. 10:4-6 to -21, it also
provides that the GRC ‘may go into closed session during that portion of any
proceeding during which the contents of a contested record would be disclosed.’
N.J.S.A. 47:1A-7(f). This provision would be unnecessary if the Legislature did not
intend to permit in camera review.

[Id. at 355.]

Further, the court found that:

We hold only that the GRC has and should exercise its discretion to conduct in
camera review when necessary to resolution of the appeal . . . There is no reason
for concern about unauthorized disclosure of exempt documents or privileged
information as a result of in camera review by the GRC. The GRC’s obligation to
maintain confidentiality and avoid disclosure of exempt material is implicit in
N.J.S.A. 47:1A-7(f), which provides for closed meeting when necessary to avoid
disclosure before resolution of a contested claim of exemption.

[Id.]

In the instant matter, the Custodian denied access to “reports” responsive to the
Complainant’s OPRA request item No. 4 under the “inter-agency or intra-agency advisory,
consultative, or deliberative [(“ACD”)] material” exemption. However, a “meaningful review” is
necessary to determine whether the denied reports fall within the asserted exemptions. Further, the
GRC has routinely reviewed e-mails in camera in complaints with facts similar to the present
complaint. See e.g. Roykovich v. West Milford Bd. of Educ. (Passaic), GRC Complaint No. 2011-
258 (April 2013). Thus, the GRC must review same to determine the full applicability of the cited
exemptions.

Therefore, the GRC must conduct an in camera review of the located reports responsive to
the Complainant’s OPRA request item No. 4 to validate the Custodian’s assertion that the records
were exempt from disclosure under the ACD material exemption. See Paff, 379 N.J. Super. at 346;
N.J.S.A. 47:1A-1.1.

Validity of Request

The New Jersey Appellate Division has held that:

While OPRA provides an alternative means of access to government documents
not otherwise exempted from its reach, it is not intended as a research tool litigants
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may use to force government officials to identify and siphon useful information.
Rather, OPRA simply operates to make identifiable government records “readily
accessible for inspection, copying, or examination.” N.J.S.A. 47:1A-1.

[MAG Entm’t, LLC v. Div. of Alcoholic Beverage Control, 375 N.J. Super. 534,
546 (App. Div. 2005) (emphasis added).]

The Court reasoned that:

Most significantly, the request failed to identify with any specificity or
particularity the governmental records sought. MAG provided neither names nor
any identifiers other than a broad generic description of a brand or type of case
prosecuted by the agency in the past. Such an open-ended demand required the
Division's records custodian to manually search through all of the agency's files,
analyze, compile and collate the information contained therein, and identify for
MAG the cases relative to its selective enforcement defense in the OAL litigation.
Further, once the cases were identified, the records custodian would then be
required to evaluate, sort out, and determine the documents to be produced and
those otherwise exempted.

[Id. at 549 (emphasis added).]

The Court further held that “[u]nder OPRA, agencies are required to disclose only
‘identifiable’ government records not otherwise exempt . . . In short, OPRA does not countenance
open-ended searches of an agency's files.” Id. (emphasis added). Bent v. Stafford Police Dep’t,
381 N.J. Super. 30, 37 (App. Div. 2005);7 N.J. Builders Ass’n v. N.J. Council on Affordable Hous.,
390 N.J. Super. 166, 180 (App. Div. 2007); Schuler v. Borough of Bloomsbury, GRC Complaint
No. 2007-151 (February 2009).

Regarding requests for e-mails and correspondence, the GRC has established specific
criteria deemed necessary under OPRA to request such records in Elcavage v. West Milford Twp.
(Passaic), GRC Complaint No. 2009-07 (April 2010). The Council determined that to be valid,
such requests must contain (1) the content and/or subject of the email, (2) the specific date or range
of dates during which the email(s) were transmitted, and (3) the identity of the sender and/or the
recipient thereof. Id.; see also Sandoval v. N.J. State Parole Bd., GRC Complaint No. 2006-167
(Interim Order dated March 28, 2007). The Council has also applied the criteria set forth in
Elcavage to other forms of correspondence, such as letters. See Armenti v. Robbinsville Bd. of
Educ. (Mercer), GRC Complaint No. 2009-154 (Interim Order May 24, 2011). Further, the Council
has previously determined that a request failing to contain all appropriate criteria set forth in
Elcavage, GRC 2009-07, was invalid. See e.g. Verry v. Borough of South Bound Brook
(Somerset), GRC Complaint No. 2009-124 (April 2010) (invalid request omitting the “subject
and/or content”); Inzelbuch, Esq. (O.B.O. Ctr. for Educ.) v. Lakewood Bd. of Educ. (Ocean), GRC
Complaint No. 2015-68 (September 2016) (invalid request omitting “date or range of dates”).

7 Affirmed on appeal from Bent v. Stafford Police Department, GRC Complaint No. 2004-78 (October 2004).
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The Appellate Division has found a request for “EZ Pass benefits afforded to retirees of
the Port Authority, including all . . . correspondence between the Office of the Governor . . . and
the Port Authority . . .” to be valid under OPRA because it “was confined to a specific subject
matter that was clearly and reasonably described with sufficient identifying information . . . [and]
was limited to particularized identifiable government records, namely, correspondence with
another government entity, rather than information generally.” Burke v. Brandes, 429 N.J. Super.
169, 172, 176 (App. Div. 2012).

In the instant matter, the Complainant’s OPRA request item No. 5 sought correspondence
between RRP and the Borough pertaining to “615 River Road” between January 1, 2019 through
present. The Custodian responded to the Complainant on May 10, 2021, stating that the request
was overly broad and failed to provide a subject matter, time frame, or individuals to be searched.

Upon review, the evidence demonstrates that the Complainant’s request item met the
requirements outlined in Elcavage and Armenti. The request item identified the sender and
recipients as RRP and the Borough, which are valid identifiers in accordance with Burke, 429 N.J.
Super. at 176. Furthermore, the request identified “615 River Road” as the subject matter, and
identified a date range of January 1, 2019 through present, or March 12, 2021. Therefore, the
request was a valid request for correspondence.

Accordingly, the Complainant’s OPRA request item No. 5 seeking correspondence is valid
because it identified a sender/recipient, a specific date range, and content matter. See Burke, 429
N.J. Super. at 176; Elcavage, GRC 2009-07. See also Armenti, GRC 2009-154. Therefore, the
Custodian may have unlawfully denied access to responsive records. The Custodian shall conduct
a search and disclose to the Complainant responsive records. If no responsive records are located,
the Custodian must certify to same.

Knowing & Willful

The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending the
Custodian’s compliance with the Council’s Interim Order.

Prevailing Party Attorney’s Fees

The Council defers analysis of whether the Complainant is a prevailing party pending the
Custodian’s compliance with the Council’s Interim Order.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1. The Custodian did not bear her burden of proof that she timely responded to the
Complainant’s OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure to
respond in writing to the Complainant’s OPRA request either granting access, denying
access, seeking clarification or requesting an extension of time within the statutorily
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mandated seven (7) business days results in a “deemed” denial of the Complainant’s
OPRA request pursuant to N.J.S.A. 47:1A-5(g), N.J.S.A. 47:1A-5(i), and Kelley v.
Twp. of Rockaway, GRC Complaint No. 2007-11 (Interim Order dated October 31,
2007). However, the Council declines to order disclosure for request item No. 1 since
the evidence of record demonstrates that the Custodian responded on June 10, 2021,
providing responsive records.

2. Notwithstanding the Custodian’s “deemed” denial, she bore her burden of proof that
she lawfully denied access to the Complainant’s OPRA request item Nos. 2 and 3
seeking specified, executed agreements between the Borough of Edgewater and River
Road Partners. N.J.S.A. 47:1A-6. Specifically, the Custodian certified, and the record
reflects, that no responsive records exist. See Pusterhofer v. N.J. Dep’t of Educ., GRC
Complaint No. 2005-49 (July 2005).

3. The GRC must conduct an in camera review of the located reports responsive to the
Complainant’s OPRA request item No. 4 to validate the Custodian’s assertion that the
records were exempt from disclosure under the “inter-agency or intra-agency advisory,
consultative, or deliberative material” exemption. See Paff v. N.J. Dep’t of Labor, Bd.
of Review, 379 N.J. Super. 345, 346 (App. Div. 2005); N.J.S.A. 47:1A-1.1.

4. The Custodian shall deliver8 to the Council in a sealed envelope nine (9) copies of
the requested unredacted records (see conclusion No. 3 above), a document or
redaction index9, as well as a legal certification from the Custodian, in accordance
with N.J. Court Rules, R. 1:4-4,10 that the records provided are the records
requested by the Council for the in camera inspection. Such delivery must be
received by the GRC within five (5) business days from receipt of the Council’s
Interim Order.

5. The Complainant’s OPRA request item No. 5 seeking correspondence is valid because
it identified a sender/recipient, a specific date range, and content matter. See Burke v.
Brandes, 429 N.J. Super. 169, 176 (App. Div. 2012); Elcavage v. West Milford Twp.
(Passaic), GRC Complaint No. 2009-07 (April 2010). See also Armenti v. Robbinsville
Bd. of Educ. (Mercer), GRC Complaint No. 2009-154 (Interim Order May 24, 2011).
Therefore, the Custodian may have unlawfully denied access to responsive records.
The Custodian shall conduct a search and disclose to the Complainant responsive
records. If no responsive records are located, the Custodian must certify to same.

6. The Custodian shall comply with conclusion no. 5 above within five (5) business
days from receipt of the Council’s Interim Order with appropriate redactions,
including a detailed document index explaining the lawful basis for each

8 The in camera records may be sent overnight mail, regular mail, or be hand-delivered, at the discretion of the
Custodian, as long as the GRC physically receives them by the deadline.
9 The document or redaction index should identify the record and/or each redaction asserted and the lawful basis for
the denial.
10 "I certify that the foregoing statements made by me are true. I am aware that if any of the foregoing statements made
by me are willfully false, I am subject to punishment."



Steven G. Mlenak, Esq. (on Behalf of SJ 660 LLC) v. Borough of Edgewater (Bergen), 2021-90 – Findings and Recommendations of the
Executive Director

9

redaction, if applicable. Further, the Custodian shall simultaneously deliver11

certified confirmation of compliance, in accordance with R. 1:4-4,12 to the
Executive Director.13

7. The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’s Interim Order.

8. The Council defers analysis of whether the Complainant is a prevailing party pending
the Custodian’s compliance with the Council’s Interim Order.

Prepared By: Samuel A. Rosado
Staff Attorney

September 22, 2022

11 The certified confirmation of compliance, including supporting documentation, may be sent overnight mail, regular
mail, e-mail, facsimile, or be hand-delivered, at the discretion of the Custodian, as long as the GRC physically receives
it by the deadline.
12 "I certify that the foregoing statements made by me are true. I am aware that if any of the foregoing statements made
by me are willfully false, I am subject to punishment."
13 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or special service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the
financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.


