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CHAlI RPERSON TABAKI N: Pl ease stand
for the flag sal ute.

(Wher eupon, the Pl edge of Allegiance
was given.)

CHAlI RPERSON TABAKI N:  This meeting
was called pursuant to the provisions of the Open
Public Meeting Act. Notices of this nmeeting were
faxed to the Newark Star-Ledger, Trenton Tines,
Courier-Post of Cherry HIl, the Secretary of
State and e-nailed to the New Jersey Foundation
for Open CGovernment, June 20th, 2008.

Proper notice having been given, the
secretary is directed to include this statenent
in the mnutes of the meeting.

In the event of a fire alarm
activation, please exit the building foll ow ng
the exit signs |located within the conference room
and throughout the building. The exit signs wll
direct you to the two fire evacuation stairways
| ocated in the building. Upon |eaving, please
follow the fire wardens which can be | ocated by
yel low hel mets. Please follow the flow of
traffic away from the buil ding.

Rol | call

MS. HAI RSTON: Robin Berg Tabakin?
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CHAlI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?

KOVACH.  Yes.

HAI RSTON: Dave Fl ei sher?

FLElI SHER:  Yes.

5 3 5 & B

HAI RSTON:  Kat hryn Forsyth | ate.

CHAI RPERSON TABAKI N:  WHEREAS
N.J.S. A 10:4-12 permits a public body to go into
cl osed session during a public neeting; and

WHEREAS, the Governnent Records
Council has deened it necessary to go into closed
session to discuss certain matters which are
exenpt fromthe Open Public Meetings Act; and

WHEREAS, the regul ar neeting of the
Council will reconvene at the conclusion of the
cl osed neeting;

NOW THEREFORE, BE | T RESCLVED, t hat
the Council will convene in closed session to
recei ve | egal advice and discuss antici pated
litigation in which the Council may becone a
party pursuant to N.J.S. A 10:4-12.b(7) in the
followi ng matters:

Robert Gorman v. d oucester Gty
(2008-108) In-camera review,

Martin O Shea v. West MIford
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Muni ci pal Utilities Authority (2006-138) for an
I n-canera review,

Robert lorio v. New Jersey
Depart ment of Labor, Comm ssioner's Ofice
(2007-310) In-camera review.

BE | T FURTHER RESCLVED, that the
Council will disclose to the public the matters
di scussed or determined in closed session as soon
as possible after final decisions are issued in
t he above cases.

Could I have notion, please, to go
into cl osed?

MR, FLEI SHER: So noved.

MB. KOVACH: Second.

CHAlI RPERSON TABAKIN:  Roll call

MS. HAI RSTON: Robin Berg Tabakin?

CHAI RPERSON TABAKI N:  Yes.

M5. HAI RSTON: Jani ce Kovach?

MS. KOVACH: Yes.

M5. HAI RSTON: Dave Fl ei sher?

MR, FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Thank you.
We're in closed.

(C osed session. The tine is 9:37

a.m)
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(Back in open session. The tine is
10: 17 a.m)

CHAlI RPERSON TABAKIN:  Could | have a
notion to go into open session?

M5. FORSYTH. So noved

M5. KOVACH:  Second.

CHAlI RPERSON TABAKIN:  Rol | call

MS. HAI RSTON: Robin Berg Tabaki n?

CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 5 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKIN: W will now
attenpt to approve the ninutes once again.

Novernber 28, 2007 cl osed session
m nut es.

MS. STARGHILL: And, Debra, do you
want to give a quickie on how we can get this
approved?

D.A.G ALLEN: Yes, we actually have
a sol ution.

| spoke with our A A G who handl es
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OPMA in the office and | explained the situation.
He said that as long as the two Council nenbers
who were at the Novenber neeting are present --
so it would be Janice and Kathryn -- and they
woul d make a representation as to what occurred
in closed session, the Council can vote based
upon that representation

Does that nake sense?

M5. STARGHI LL: Yes.

D.A. G ALLEN: So Janice and Kathryn
woul d have to recall the specifics of the
Noverber neeting. Oherw se you have a quandary,
you can't pass an anendment.

MR, FLEI SHER: Current cl osed,
right, unless -- ninutes yes, no?

MS. STARGHILL: |'msorry, Dave?

D.A. G ALLEN. There's no transcript
or tape for the other nenbers to review

CHAlI RPERSON TABAKIN:  To refresh
your menory, since | was not there, that it was
around Thanksgiving. So if you could think
back --

MS. FORSYTH: Think back if we
actual ly discussed Al brecht v. Brick? Wat was

t hat about ?
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MS. STARGHI LL: That was the
conpl aint involving access to RFC -- | have to
think, the -- you know...

M5. FORSYTH. Was that the nedica
service?

MS. STARGHI LL: Which was just
approved, adjudicated |ast nonth.

MR, FLEISHER: It was pulled at a
prior nmeeting, so we're well aware of that.

MB. STARGHI LL: It was pulled here.
I think this is -- yeah, because this would have
been --

M. FORSYTH: It was pulled here.

MS. STARGHI LL: Meaghan was -- wel |,
we discussed it, but Meaghan objected, our
out si de counsel, objected at this neeting. And
then we got sone | egal analysis from outside
counsel and finally adjudicated it |ast nonth.

CHAlI RPERSON TABAKI N:  Ckay, so that
was the only case discussed --

MS. STARGHI LL: Just mekes it
easi er.

CHAlI RPERSON TABAKIN:  -- in closed
sessi on.

So do you recal | ?
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MS. FORSYTH: Well, | recall we
di scussed this case many tinmes. | would have to
ki nd of assunme this is correct. | do not recal

t he exact discussion on the 28th of Novenber.

MB. STARGHI LL: And the exact
di scussion is not expected here.

MB. FORSYTH: Right.

MS. STARGHI LL: You only need to
recall what was discussed.

M5. KOVACH. | renenber the case.

M5. FORSYTH: Uh- hum

MS. KOVACH. | renenber | ooking at
t he records.

MS. STARGHI LL: Is that sufficient
for you, Dave and Robin?

MR, FLEI SHER:  Yes.

Was there any ot her business other
than what's on the agenda that you recall?

No? Then |I'mfine.

CHAlI RPERSON TABAKIN:  So let's have
aroll call to approve the Novenber 28th, 2007
cl osed session m nutes.

MS. FORSYTH: The only peopl e t hat
can vote are Janice and nysel f?

D.A. G ALLEN. No, everybody can

13
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vot e.

CHAI RPERSON TABAKI N:  We abstain
because we were not there?

D. A.G ALLEN. No, you can approve
t he m nutes based upon the representati on because
ot herwi se you won't have your quorum

M5. FORSYTH. O herw se we won't
have t hree people --

CHAlI RPERSON TABAKIN:  So David and
can approve the closed session mnutes based on
the rep -- for Novenber 28, 2007, based on the
representation of what Kathryn and Jani ce said.

MR FLEI SHER: This was the issue
di scussed and there was no other business that
was di scussed during the neeting?

CHAlI RPERSON TABAKI N:  Correct.
Ckay.

Could I have a notion, please?

M5. FORSYTH. So noved

M5. KOVACH:  Second.

MS. HAI RSTON: Robin Berg Tabakin?

CHAI RPERSON TABAKI N:  Yes.

M5. HAI RSTON: Jani ce Kovach?

MS. KOVACH: Yes.

MB. HAI RSTON: Kat hryn Forsyth?
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FORSYTH:

HAI RSTON:

FLEI SHER:

» 3 & &

Yes.

Dave Fl ei sher?

Yes.

STARGHI LL: March.

CHAlI RPERSON TABAKIN:  No, no, |

just |l ooking to see who was here.

MR, FLEI SHER:

CHAlI RPERSON TABAKIN:  Al'l right,

March 26th, 2008, could

Not nme.

have a notion to

approve the cl osed session m nutes?

M5. FORSYTH:

V5. KOVACH:

CHAlI RPERSON TABAKIN: Roll call.

M5. HAI RSTON:

So noved.

Second.

Robi n Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

HAI RSTON:

KOVACH:

HAI RSTON:

FORSYTH:

HAI RSTON:

29 9 5 5 B

FLEI SHER:

CHAI RPERSON TABAKI N:

2008 open session transcri

Jani ce Kovach?
Yes.

Kat hryn Forsyth?
Yes.

Dave Fl ei sher?

Abst ai n.

pt .

Moti on, please?

V5. KOVACH:

So noved.

March 26t h,

15
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M5. FORSYTH.  Second.

MS. HAI RSTON: Robin Berg Tabaki n?
CHAlI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

FLEI SHER:  Abst ai n.

5 2 » 9 » 5

STARGHI LL: And now for April

CHAI RPERSON TABAKIN: | know, I'm

just looking to make sure --

abst ai n.

MS. FORSYTH: For April | have to

CHAI RPERSON TABAKI N:  April 30th,

2008 cl osed session mnutes. Mbdtion, please?

MR, FLEI SHER. So noved.

M5. KOVACH:  Second.

CHAlI RPERSON TABAKIN:  Roll call.
MS. HAI RSTON: Robin Berg Tabaki n?
CHAlI RPERSON TABAKI N:  Yes.

M5. HAI RSTON: Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn Forsyth?

5 & B

FORSYTH. Abst ai n.

16
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MR.

17

HAI RSTON: Dave Fl ei sher?

FLElI SHER:  Yes.

CHAI RPERSON TABAKIN:  And Apri |

30t h, 2008 open session transcript.

MR.

V5

VB.

FLEI SHER: So noved.
KOVACH: Second.

HAI RSTON:  Robi n Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

25 5 5 B

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH.  Abstai n.

HAI RSTON: Dave Fl ei sher?

FLElI SHER:  Yes.

CHAI RPERSON TABAKI N:  May 28th, 2008

cl osed session mnutes, please, notion?

%S

MR.

V5

FORSYTH. So npved.
FLEI SHER: Second.

HAI RSTON:  Robi n Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

o]

5 5 & &

HAI RSTON:  Jani ce Kovach?
KOVACH:  Abst ai n.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON:  And Dave Fl ei sher?
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FLElI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Ckay, May

28t h, 2008 open

VS

MR.

V5

session transcript.
FORSYTH: So noved.

FLEI SHER. Second.

HAI RSTON:  Robi n Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

5 3 5 5 » B B

HAI RSTON:  Jani ce Kovach?
KOVACH:  Abst ai n.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?
FLEI SHER:  Yes.

STARGHI LL: Awesone

CHAI RPERSON TABAKIN:  Now we wi | |

nove to the Administrative Conpl ai nt Counci

Adj udi cati ons.

There are ni ne cases.

Could I have a notion to approve

t hese?

V5.

MR.

MVS.

KOVACH:. So noved.

FLEI SHER: Second.

HAI RSTON:  Robin Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

V5

MS.

HAI RSTON:  Jani ce Kovach?

KOVACH:  Yes.

18
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HAI RSTON:  Kat hryn For syt h?
FORSYTH.  Yes.

HAl RSTON: Dave Fl ei sher?

2 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Thank you

W will now nove into the Individua
Conpl ai nt Counci | Adj udi cation

The first one is Robert Gorman v.

G oucester City in Canden (2004-108).

MR. STEWART: The Executive Director
respectfully reconmends the Council find that:

1. The In Canera Exami nation of the
requested MVR tape reveals the WR tape is not
exenpt from di scl osure as advisory, consultative
or deliberative material.

No. 2, Upon applying the common | aw
bal anci ng test established by the New Jersey
Suprenme Court in Doe vs. Poritz, 1995, and by the
GRC in Merino v. Ho-Ho-Kus, GRC Conpl aint No.
2003- 110, (February 2004) and bal anci ng the
Conpl ai nant's need for the police nobile video
recorded tape versus the potential for harm
shoul d the tape be disclosed, it is clear the
potential for harm outwei ghs the Conplainant's

need for access. Accordingly, the Conpl ai nant
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was |l awfully denied access to the requested
nmobi | e vi deo recorded tape.
CHAlI RPERSON TABAKI N:  Mbti on?
M5. KOVACH: So noved.
MR FLEI SHER:  Second.
CHAlI RPERSON TABAKIN:  Roll call.
MS. HAI RSTON: Robin Berg Tabaki n?
CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH.  Yes.

HAI RSTON: Dave Fl ei sher?

29 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  John McCor mack
v. New Jersey Departnent of Treasury (2005-160).

MS. STARGHI LL: The Executive
Director respectfully reconmends the Council
accept the Complainant's request to withdraw this
conmplaint fromthe Ofice of Adm nistrative Law.
No further adjudication is required.

CHAlI RPERSON TABAKI N:  Mbdtion?

M5. FORSYTH: So noved.

M5. KOVACH:  Second.

CHAI RPERSON TABAKIN:  Roll call.
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HAI RSTON:  Robi n Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

CHAI RPERSON TABAKI N:

29 5 5 » B

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?
FLEI SHER:  Yes.

John McCor mack

vs. New Jersey Departnent of Treasury (2005-164).

V5.

GORDON:  The Executive Director

respectfully recormends the Council accept the

Conpl ai nant's request to withdraw this conplaint

fromthe Ofice of Admnistrative Law. No

further adjudication is required.

CHAI RPERSON TABAKI N:  Mdtion?

MS.

MVS.

V5.

FORSYTH. So noved.
KOVACH: Second.

HAI RSTON:  Robi n Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

MS.

5 5 & &

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?
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MR. FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Charl es
Bonanno vs. Garfield Board of Education (Bergen)
(2006-62) .

M5. LOMI E: The Executive Director
respectfully recommends the Council find that no
further adjudication is required because the
Conpl ai nant voluntarily w thdrew his conpl ai nt
fromthe Ofice of Administrative Law via letter
dated May 15, 2008.

CHAI RPERSON TABAKI N:  Mpdti on?

M5. KOVACH: So noved.

MR FLEI SHER:  Second.

M5. HAI RSTON:  Robin Berg Tabakin?

CHAI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 9 9 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Tina Renna v.
Uni on County Alliance (Union) (2006-73).

M5. STARGHI LL: The Executive

Director respectfully recomends the Council fin

22

d
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that the Union County Alliance is not a public
agency in accordance with the determnation in

Dan MIler v. Union County Alliance, Superior

23

Court of New Jersey - Law Division: Union County.

Thus, this conplaint requires no further
adj udi cation since the requirenents of OPRA only
applies to public agencies.

CHAlI RPERSON TABAKIN:  Martin O Shea

vs. --
M5. STARGHI LL: No, notion.
CHAlI RPERSON TABAKIN:  Ch, |'m sorry.
MR FLEI SHER: So noved.
MS. FORSYTH:  Second.
CHAlI RPERSON TABAKIN:  Roll call.
MS. HAI RSTON: Robin Berg Tabaki n?
CHAlI RPERSON TABAKI N:  Yes.
M5. HAI RSTON: Jani ce Kovach?
M5. KOVACH.  Yes.
MS. HAI RSTON: Kat hryn Forsyth?
MS. FORSYTH:  Yes.
MS. HAI RSTON: Dave Fleisher?
MR. FLEI SHER  Yes.
CHAlI RPERSON TABAKI N:  Ckay. Sorry
about that.

Martin O Shea vs. West M| ford
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Muni ci pal Utilities (Hunterdon) (2006-138).

M5. GORDON: The Executive Director
respectfully recomends the Council find that:

1. Based on the foregoing evidence
and consistent with Custodian's Counsel's letter
to the GRC dated May 30, 2008, the Council shal
rel ease copies of these records to the
Conpl ai nant consistent with this O der.

2. Because there is no evidence in
the record to support a conclusion that the
Custodian intentionally and deliberately denied
access to the requested records w thout a | awful
reason for so doing, and because the totality of
the evidence in the record indicates that there
was consi derabl e confusi on between the GRC, the
Custodi an and the Custodi an's Counsel regarding
whi ch records had been disclosed to the
Conpl ai nant, which records had not been discl osed
and the |l egal reasons for non-disclosure, as the
Custodi an's Counsel stated in his letter to the
GRC dated May 30, 2008, and because the Custodi an
provi ded access to all but nine of the requested
records; there are | awful reasons for redactions
to six of those records, it is concluded that the

Custodian's actions do not rise to the level of a
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knowi ng and willful violation of OPRA and
unr easonabl e deni al of access under the totality
of the circumstances.

The Council's deternmination inits
Cct ober 19, 2006 and February 28, 2007 Interim
O ders that this matter should be referred to the
Ofice of Adm nistrative Law for a hearing is
wi t hdr awn.

CHAlI RPERSON TABAKI N:  Mpti on?

MS. KOVACH: | nove.

M5. FORSYTH. Second.

MS. HAI RSTON: Robin Berg Tabakin?

CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAI RSTON:  Dave Fl ei sher?

25 5 5 B

FLEI SHER:  Yes.

CHAI RPERSON TABAKI N: Ri chard
Ri vera vs. Guttenberg Police Departnent (Hudson)
(2006- 154) .

MR. CARUSO The Executive Director
respectfully recommends the Council accept the

Conpl ai nant's request to withdraw this conplaint
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fromthe Ofice of Admi nistrative Law. No
further adjudication is required.
CHAlI RPERSON TABAKI N:  Mbti on?
M5. KOVACH:  So noved.
CHAlI RPERSON TABAKI N:  Second?
M5. FORSYTH. Second.
MS. HAI RSTON: Robin Berg Tabaki n?
CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH.  Yes.

HAI RSTON: Dave Fl ei sher?

25 5 5 B

FLEI SHER:  Yes.

CHAI RPERSON TABAKIN: Richard Rivera
vs. Town of Quttenberg (Hudson) (2007-5).

MR. CARUSO The Executive Director
respectfully recormends the Council accept the
Conpl ai nant' s request to withdraw this conpl aint
fromthe Ofice of Administrative Law. No
further adjudication is required.

MR FLEI SHER: So noved.

MB. KOVACH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.
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HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 5 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N: M chae
Pi sauro vs. Township of Long Branch (Ccean)
(2007- 146) .

MS. KEYS: The Executive Director
respectfully reconmends the Council find that:

1. Because the Custodian provided
t he requested docunents to the Conpl ai nant within
the five business days ordered by the Council and
the only docunments not rel eased were the
unapproved m nutes which are exenpt from
di scl osure as advi sory, consultative or
del i berative material pursuant to OPRA Section 1,
the Custodi an has not unlawfully deni ed access to
the requested neeting mnutes and as such, the
Custodian is in conpliance with the Council's
April 30, 2008 order.

As an aside, this has been anmended
to include a prevailing party fees and that is in

paragraph 3 that I'Il be reading shortly.
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Par agr aph 2 reads:

Because the Custodi an sought and
foll owed | egal advice fromlegal counsel and
pronptly rel eased the records responsive once the
Cust odi an recei ved a copy of the Council's Apri
30, 2008 InterimOrder, it is concluded that the
Custodi an's actions do not rise to the level of a
knowi ng and willful violation of OPRA and
unr easonabl e deni al of access under the totality
of the circunstances.

See Bl anchard v. Rahway Board of
Educati on, GRC Conpl ai nt No. 2003-57 (Cctober
2003).

However, the Custodi an's unl awf ul
deni al of access appears negligent and heedl ess
since she is vested with the legal responsibility

of granting and denyi ng access in accordance wth

the | aw.

MS. STARGHILL: Can you raise your
voi ce?

MS. KEYS: Oh, I'msorry.

MS. STARGHI LL: Just for the
reporter.

MS. KEYS: Ch, okay.

Par agraph 3 as anended reads:
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Because the action sought by the
Conpl ai nant canme about due to the Conpl ai nant
filing of the denial of access conplaint and as
such the Conmplainant is a prevailing party
entitled to an award of reasonable attorney fee
pursuant to OPRA Section 6 in Teeter vs. DYFS
(App. Div. 2006).

Thus, the conpl aint should be
referred to the Ofice of Admi nistrative Law for
the determi nation of prevailing party attorney
f ees.

CHAI RPERSON TABAKIN:  There's no
di scussion of the attorney fees in the body.

MB. STARGHI LL: That's the
amendnment. She --

CHAlI RPERSON TABAKIN:  Ch, all right.

M5. STARGHILL: In our Interim
O der, we deferred analysis on the prevailing
party attorney fees and in the amendnent it's
been addressed.

CHAlI RPERSON TABAKIN:  Okay, so it's
in the Order. | understand. Wat | meant was
inside in the --

MS. STARGHI LL: Right, it's been --

CHAI RPERSON TABAKI N:  Mbdtion?
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MS. FORSYTH: | just have one other
guesti on.

It says here in the notes that
nei ther the OPRA request formor the acconpanying
letter stated that the Conplai nant was
represented by counsel

MS. STARGHILL: No, in ny footnotes
| have attorney representing both parties.

M. FORSYTH: Right. It says
represented by him but then it says the
Conpl ainant's | aw partner and neither the OPRA
request nor the acconpanying letter stated that
he was represented by counsel. Wat does that
mean?

M5. KEYS: That neans that after the
conplaint was filed, there was a | etter where he
requested attorney fees. So it wasn't on the
conplaint. It wasn't stated that this is what he
wanted up front. So there was some question as to
whet her or not attorney fees should be even
granted in this case because he came in at such a
| ate date, and there was some consideration as to
whet her they were even proper.

M5. FORSYTH:  Uh- huh.

M5. KEYS: So --
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MB. STARGHI LL: Are we striking that

| ast sentence in that footnote, "...however
because since we've since determined that --

M5. KEYS: Yes.

MS. STARGHI LL: -- there is proper
representation --

MS. KEYS: Yes.

MS. FORSYTH. kay. The
determ nati on was that there was proper --

MB. STARGHI LL: Yeah, so that's an
addi ti onal amendnent.

MS. FORSYTH. Ckay.

CHAlI RPERSON TABAKI N:  Mbti on?

M5. KOVACH. So noved.

M5. FORSYTH: Second.

MS. HAI RSTON: Robin Berg Tabakin?

CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH.  Yes.

HAI RSTON: Dave Fl ei sher?

2 9 5 5 5 B

FLElI SHER:  Yes.
CHAI RPERSON TABAKI N:  Yehuda Shai n

vs. Ccean County Board of Taxation (Ccean)
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(2007- 159) .

MR. STEWART: The Executive Director
respectfully recomends the Council find that
because the Conpl ai nant's request was for
i nformati on and not for specific identifiable
records, and because agencies are required to
di sclose only identifiable government records not
ot herwi se exenpt, the Custodian woul d have
[ awful Iy deni ed the Conpl ai nant access to the
requested records pursuant to the Superior
Court's decisions in MAG Entertai nnent, LLC v.
The Division of Al coholic Beverage Control, (App
Div. March 2005), Bent v. Stafford Police
Department, (App. Div. 2005) and New Jersey
Bui | ders Associ ation v. New Jersey Council on
Af fordabl e Housing, (App. Div. 2007), and net her
burden of proof that access to the requested
records was not unlawfully denied pursuant to
OPRA Section 6.

However, the Custodian's response to
provi de records when they were available due to
the disruption to agency operations that woul d
ensue if the records were provided before July 9,
2007 goes beyond what is required under the | aw

CHAI RPERSON TABAKI N:  Mdtion?
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M5. FORSYTH: So noved.

M5. KOVACH:  Second.

MS. HAI RSTON: Robin Berg Tabakin?
CHAI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 9 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Ckay. |I'm
recusing nyself fromPaff v. Lavallette.

(Chai rperson Tabakin recuses herself
and | eaves the room)

MR. FLEI SHER: John Paff v. Borough
of Lavallette, GRC Conplaint No. 2007-209.

MS. ZI EGLER- SEARS: The Executive
Director respectfully recomrends the Council find
t hat :

Al t hough the Custodi an responded to
the Conplainant's July 31st, 2007 OPRA request by
provi ding the redacted executive session ninutes
within a statutorily nandated seven busi ness days
ti meframe required by OPRA Section 5, the

Custodi an's response was |egally insufficient
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under OPRA because he failed to provide a witten
response setting forth a detailed and | awf ul
basis for each redaction

See Paff v. Township of Pl ainsboro,
GRC conpl ai nt No. 2005-29, (July 2005) (ordering
the Custodian to provide redacted executive
session mnutes with a detailed and | awful basis
for each redacted part).

See al so, Barbara Schwarz v. NJ
Depart ment of Human Servi ces, GRC Conpl ai nt No.
2004- 60, (February 2005) (setting forth the
proposition that specific citations to the |aw
that allow a denial of access are required at the
time of the denial).

Therefore, the Custodian viol ated
OPRA pursuant to Section 5.g. and has not borne
hi s burden of proving the denial of access to the
redacted portions was authorized by | aw pursuant
to Section 6.

No. 2, Pursuant to Paff v.
Depart nent of Labor, (App. Div. 2005), the GRC
nmust conduct an in canera review of the requested
executive session mnutes to determine the
validity of the Custodian's assertion that the

redacted portions contain attorney-client
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privileged i nformati on which is exenpt from
di scl osure pursuant to OPRA Section 1.1

No. 3, The Custodian nust deliver to
the Council in a seal ed envel ope ni ne copi es of
t he requested unredacted docurments, a docunent or
redaction index, as well as a legal certification
fromthe Custodian, in accordance with N J. Court
Rule 1:4-4, that the docunents provided are the
docunents requested by the Council for the in
canera inspection. Such delivery nmust be
received by the GRC within five busi ness days
fromreceipt of the Council's Interim O der

4. The Council defers analysis of
whet her the Custodi an knowingly and willfully
vi ol ated OPRA and unreasonably deni ed access
under the totality of the circunstances pending
the Custodian's conpliance with the Council's
InterimOrder.

No. 5, The Council defers analysis
of whether the Complainant is a prevailing party
pursuant to Section 6 and entitled to reasonable
attorney's fees pending the Custodian's
conpliance with the Council's Interim O der.

MR, FLEI SHER: Thank you

I's there any discussion?
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If not, I'lIl entertain a notion.

M5. FORSYTH. So noved.

Ms. KOVACH: Second.

MR, FLEI SHER: Roll call, please.

MS. HAI RSTON:  Robin Berg Tabakin?

Jani ce Kovach?

MS. KOVACH: Yes.

M5. HAI RSTON: Kat hryn For syt h?

M5. FORSYTH: Yes.

M5. HAI RSTON: Dave Fl ei sher?

MR, FLEI SHER  Yes.

(Chai r person Tabakin comes back to
the Council table.)

CHAlI RPERSON TABAKIN:  Phyllis
Feggans v. City of Newark (Essex) (2007-238).

M5. LOMIE: The Executive Director
respectfully recomends the Council find that:

No. 1, The Custodian's failure to
respond in witing to the Conplai nant's OPRA
request either granting access, denying access,
seeking clarification or requesting an extension
of time within the statutorily nandated seven
busi ness days results in a "deened" deni al
pursuant to OPRA Sections 5.g., 5.i. as well as

Kel l ey v. Townshi p of Rockaway, GRC Compl ai nt No.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

2007- 11 (COctober 2007).

No. 2, Because the Custodi an has not
yet provided the GRC with a detail ed docunent
index identifying all records responsive to the
Conpl ai nant' s request that were not provided to
t he Conpl ai nant on the basis that said records
are exenpt as crimnal investigatory records
pursuant to OPRA Section 1.1 (or a certification
that the videotape is the only such record) and
because the requested information nust come from
the Police Departnent, the Council orders the
Pol i ce Departnent to provide the docunent index
to the GRC

No 3, The Police Departnent shal
conply with Item No. 2 above within five business
days fromrecei pt of the Council's Interim Order.
Such document index nust include a certification
pursuant to N.J. Court Rule 1:4-4.

CHAI RPERSON TABAKI N:  Any di scussi on
on this one?

Moti on?

M5. FORSYTH. So noved

CHAlI RPERSON TABAKI N:  Second?

M5. KOVACH:  Second.

MS. HAI RSTON: Robin Berg Tabakin?
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CHAI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

295 9 5 » B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Ri chard Rader
vs. Township of WIIlingboro (Burlington)
(2007- 239) .

M5. LOMI E: The Executive Director
respectfully recomends the Council find that:

No. 1, While seeking | egal advice on
how to appropriately respond to a records request
i s reasonabl e, pursuant to Paff v. Bergen County
Prosecutor's O fice, GRC Conplaint No. 2005-115
(March 2006), it is not a lawful reason for
del ayi ng a response to an OPRA request because
t he Custodi an should have notified the
Conmplainant in witing that an extension of the
time period to respond was necessary.

As such, the Custodian's failure to
provide a witten response to the Conplainant's
request either granting access, denying access,

seeking clarification or requesting an extension
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of time within the statutorily nandated seven
busi ness days results in a "deenmed" denia
pursuant to OPRA Sections 5.g., 5.i. as well as
Kell ey v. Township of Rockaway, GRC Conpl ai nt No.
2007- 11 (COctober 2007).

No 2, The unapproved, draft
executive session neeting mnutes of the Township
Counci| dated Cctober 24, 2006 constitute
i nter-agency or intra-agency advisory,
consul tative, or deliberative material and thus
are not governnent records pursuant the
definition of a governnent record and are exenpt
fromdisclosure pursuant to Section 1.1 and Dina
Par ave- Fogg v. Lower All oways Creek Township, GRC
Conpl ai nt No. 2006-51 (August 2006).

Accordi ngly, the Custodi an has borne
her burden of proving a | awful denial of access
to the draft mnutes pursuant to OPRA Section 6
because she certified that the requested draft
m nut es had not been approved by the governing
body at the tinme of the Conplainant's request.
However, the Custodian provi ded the Conpl ai hant
with a copy of said mnutes via letter dated
Cct ober 12, 2007 as said m nutes were approved by

t he governi ng body on Novenber 7th, 2007.
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No 3, The Custodian's witten
response to the Conpl ai nant dated Septenber 19th,
2007 is insufficient pursuant to OPRA Section
5.9. because the Custodian failed to provi de any
| egal basis for the denial of access to the
Township Council's neeting m nutes dated October
24t h, 2006 and Novenber 8th, 2006

No. 4, The Custodi an's search for
records responsive to the Conplainant's request
for "other Council action" appointing the Acting
Manager was insufficient pursuant to Donato v.
Townshi p of Union, GRC Conplaint No. 2005-182
(February 2007) and Schneble v. NJ Departnent of
Envi ronmental Protection, GRC Conpl aint No.
2007-220 (April 2008).

No. 5, The matter of whether the
Council's nethod of the Townshi p Manager's
termination is in violation of N J.S A 40:69A-93
or whet her the Council violated Open Public
Meeti ngs Act for any reason does not fall under
the authority of the GRC and is not governed by
OPRA pursuant to OPRA Section 7.b., Allegretta v.
Bor ough of Fairview, GRC Conplaint No. 2005-132
(Decenber 2006) and Donato v. Borough of Enerson

GRC Conpl ai nt No. 2005-125 (March 2007).
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No. 6, Although the Custodian
violated Section 5.g. and Section 5.i. of OPRA
provi ded an insufficient response to the
Conpl ai nant' s request pursuant to OPRA Section
5.9. and conducted an insufficient search in
response to the Conplainant's request, the
Cust odi an provi ded the Conplainant with al
records responsive to the request even when such
di scl osure was not required (because the
request ed executive session mnutes were not
approved by the governing body at the tinme of the
request).

Therefore, it is concluded that the
Custodi an's actions do not rise to the level of a
knowi ng and willful violation of OPRA and
unr easonabl e deni al of access under the totality
of the circumstances.

However, the Custodian's
deened" deni al of access, insufficient response
and insufficient search appears negligent and
heedl ess since she is vested with the | ega
responsibility of granting and denying access in
accordance with the | aw.

CHAlI RPERSON TABAKI N:  Any questions?

Mot i on?
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M5. KOVACH  So noved.

MR. FLEI SHER:  Second.

MS. HAI RSTON: Robin Berg Tabakin?
CHAI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 9 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  John Paff vs.
Bor ough of Roselle (Union) (2007-255).

MR CARUSO The Executive Director
respectfully recommends the Council find that:

1. Although the Custodian's Counsel
failed to request an extension within five
busi ness days of receipt of the Council's Interim
Order, the Custodian did provide the requested
records within the extended deadline.

However, because the Custodi an
failed to request an extension of tinme to conply
with the InterimOder within five business days
followi ng receipt of the Council's Order, the
Custodi an failed to conply with the Council's

April 30th, 2008 Interim
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2. Although the Custodian's initia
response to the Conplainant's Septenber 27, 2007
OPRA request was untinmely and the Custodi an
failed to request an extension of tinme to conply
with the Council's April 30th, 2008 Interim Order
until the sixth business day after receipt of
sanme, the Custodian did provide an appropriate
deni al of access to request Item No. 1 and
provided the requested records within the
ext ended deadline set forth by the GRC.

Therefore, it is concluded that the
Custodian's actions do not rise to a level of a
knowi ng and willful violation of OPRA and
unr easonabl e deni al of access under the totality
of the circunstances.

However, the Custodian's actions
appear to be negligent and heedl ess since she is
vested with the legal responsibility of granting
and denying access in accordance with the | aw

3. Pursuant to Teeters v. DYFS
(App. Div. 2006), the Conpl ai nant has achi eved
"the desired result because the conpl aint brought
about a change (voluntary or otherwise) in the
Custodi an's conduct." Id. At 432

Therefore, the Conplainant is a
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reasonabl e attorney's fee under OPRA Section 6.

Thus, this conplaint should be referred to the

Ofice of Adm nistrative Law for the

determ nati on of reasonable prevailing party

attorney's fees.
CHAlI RPERSON TABAKI N:  Mbti on?
MS. KOVACH. So noved

MS. FORSYTH: Second.

M5. HAI RSTON:  Robin Berg Tabakin?

CHAlI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?

KOVACH: Yes.

FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 5 5 B

FLElI SHER:  Yes.

CHAlI RPERSON TABAKIN:  Z. T. wv.

Ber nards Townshi p Board of Education (Somerset)

(2007- 262) .

MR. CARUSO The Executive Director
respectfully recomends the Council find that:

1. The Custodian has conplied with

the Council's April 30, 2008 Interim Order

providing the requested transcript to the

HAI RSTON:  Kat hryn For syt h?

by

44
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Conpl ai nant within five busi ness days of receipt
of the Council's InterimOrder as ordered by the
GRC and by providing a subsequent certification
to the GRC on May 9, 2008.

2. The Custodi an responded to the
Conpl ai nant' s Septenber 14th, 2007 OPRA request
on the second business day follow ng receipt of
t he request providing all records responsive,
except for the record relevant to this conplaint,
whi ch the Custodian asserted he was unable to
provi de.

Al t hough the Custodian initially
failed to grant access to the requested
transcript, the Custodi an unknow ngly provided
the record as an attachment to the Statenent of
Informati on and conplied with the Council's Apri
30th, 2008 Interim Order within the sane period
specified therein

Therefore, it is concluded that the
Custodi an's actions do not rise to the level of a
knowi ng and willful violation of OPRA and
unr easonabl e deni al of access under the totality
of the circunstances.

However, the Custodian's actions

appear to be negligent and heedl ess since he is
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and denying access in accordance with the | aw

CHAI RPERSON TABAKI N:  Mbdtion?

VS

VS.

V5

KOVACH: So noved.

FORSYTH. Second.

HAI RSTON:  Robi n Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

9 5 5 5 B

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

FLElI SHER:  Yes.

CHAI RPERSON TABAKIN: Rita Bernste

v. Township of Knowlton (Warren) (2007-278).

MR.

CARUSO. The Executive Director

respectfully recomends the Council find that:

1

Because the Custodi an did not

address the records relevant to this conpl aint

until October 4th, 2007, nine business days

foll owi ng recei pt of the Conplainant's Septenber

27, 2007 OPRA request. The Custodian's failure

to respond in witing to the Conpl ai nant's OPRA

request granting access, denying access, seeking

clarification or

requesting an extension of tine

46
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within the statutorily mandated seven busi ness
days as required by OPRA Section 5.g. and 5.1i.
results in a "deened" denial of the Conplainant's
OPRA request, Kelley v. Township of Rockaway, GRC
Conpl ai nt No. 2007-11 (COctober 2007).

2. The unapproved draft and public
session neeting mnutes of the Township Counci
dat ed Septenber 10th, 2007 constitute
i nter-agency or intra-agency advisory,
consul tative or deliberative material and thus
are not governnment records pursuant to the
definition of a governnent record and are exenpt
from di scl osure pursuant OPRA Section 1.1 and
Par ave- Fogg. . .

However, the Custodi an has borne her
burden of proving a |awful denial of access to
the draft minutes pursuant to OPRA Section 6
because the Custodian's failure to respond in
writing within the statutorily nmandated ti neframe
resulted in a "deened" deni al

3. The GRC need not reconcile the
Custodi an's conflicting assertion of dates on
whi ch the public session nmeeting mnutes were
approved because the Custodian did ultimtely

certify in her May 8th, 2008 submission to the
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GRC that the Conpl ai nant was provided with
unapproved draft neeting m nutes on Septenber
28t h, 2007 whi ch the Custodi an was not required
to provide to OPRA Section 1.1., Parave-Fogg
August -- Parave-Fogg v. Lower Alloways Creek
Townshi p, GRC Conpl ai nt No. 2006-51 (August
2006) .

4. The Custodian's response to Ite
No. 2 of the Conplainant's Septenber 21st, OPRA
request was insufficient pursuant to OPRA Sectio
5.i. and Paff [sic] v. Lower Alloways Creek
Townshi p, GRC Conpl aint No. 2006-51 (August
2006), because she failed to specifically state
the m nutes were not yet approved and were thus
exenpt from di scl osure as ACD nmateri al

Therefore, the Custodian failed to
bare her burden of proving that the denial of
access was | awful pursuant to OPRA Section 6.

5. Handwitten notes of the
Cust odi an are not subject to investigation
because they are not considered to be public
records pursuant to O Shea v. West MIford Board
of Education (App. Div. 2007).

6. Although the Custodian's

response resulted in a "deened" denial of access

48
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to the records relevant to this conplaint because
the requested unapproved public and executive
session neeting mnutes were exenpt from
di scl osure pursuant to OPRA Section 1.1 and
Par ave- Fogg v. Lower All oways Creek, GRC
Conpl ai nt No. 2006-51 (August 2006) and because
the Custodian certifies that the mnutes were
provided -- or were delivered to the Conpl ai nant
upon approval even though the Custodi an was not
required to do so pursuant to OPRA Section 1.1
Par ave- Fogg v. Lower Alloways Creek Township, GRC
Conpl ai nt No. 2006-51 (August 2006), it is
concl uded that the Custodian's actions do not
rise to a knowing and willful violation of OPRA
and unreasonabl e deni al of access under the
totality of the circunstances

However, the Custodian's actions
appear to be negligent and heedl ess since she is
vested with the | egal responsibility of granting
and denying access in accordance with the | aw

CHAI RPERSON TABAKI N:  Any questions?

Mot i on?

M5. FORSYTH: So noved

M5. KOVACH:  Second.

MS. HAI RSTON: Robin Berg Tabakin?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

CHAI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

295 9 5 » B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Thonas
Driscoll v. School District of the Chathans
(Morris) (2007-300).

MR. CARUSO The Executive Director
respectfully recomends the Council find that:

1. The Conplainant's Novenber 21st,
2007 OPRA request sought "copies of any
government record" and referenced the definition
of a government record set forth at OPRA Section
1.1., but failed to identify any specific type of
government record or a tinefrane within which the
records may have been created. Because the
Cust odi an woul d have had to research all files
and evaluate all records contained therein to
det ermi ne whet her such records related to "copies
of any government record," this request is
i nvalid because it is overly broad pursuant to

MAG Entertai nment, LLC v. Division of Alcoholic
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Beverage Control, (App. Div. 2005) and Bent v.
Stafford Police Departnent, (App. Div. 2005).

But see Paff v. Borough of Roselle
(Uni on), GRC Conplaint No. 2007-255 (Apri
2008) (findi ng that because the Conpl ai nant
identified a type of government record -
resol uti ons and executive neeting m nutes -
within a specific date - the nost recent neeting
prior to the Conplainant's OPRA request were the
first two nmeetings after October 1, 2006, the
request was not overly broad or unclear).

See al so Vercammen v. Linden Police
Depart ment, GRC Conpl aint No. 2002-103 (Decenber
2002) .

Further, the Custodi an has borne his
burden of proving that the denial of access was
aut horized by law pursuant to N.J.S. A 47:1A-6.

2. The Custodian's failure to
respond in witing to the Conplainant's OPRA
request granting access, denying access,
requesting clarification or requesting an
extension of tine within the statutorily nandated
seven busi ness days, as required by OPRA Section
5.¢g. and 5.i., results in a "deened" denial of

the Conplaint's OPRA request. Kelley v. Township
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of Rockaway, GRC Conpl aint No. 2007-11 (Cctober
2007).

3. Although the Custodian in this
conplaint failed to respond in witing stating
that records responsive to Itens No. 1 and No. 2
do not exist, the Custodian did not unlawfully
deny access to the requested records because the
Custodi an certified that records responsive to
request ItemNo. 1 and No. 2 did not exist.

See Pusterhofer v. New Jersey
Department of Education, GRC Conpl ai nt No.
2005-49 (July 2005).

4. A though the Custodian's failure
to provide a witten response to the
Conpl ai nant' s Novenber 21, 2007 OPRA request
within the statutorily nmandated seven busi ness
days resulted in a "deened" denial even though no
records responsive existed as of the date of the
Conpl ai nant' s OPRA request, the Custodian did
provi de records responsive once those records
were provided to the Board of Education

Therefore, it is concluded that the
Custodi an's actions do not rise to the level of a
knowi ng and willful violation of OPRA and

unr easonabl e deni al of access under the totality
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of the circunstances.

However, the Custodian's unl awf ul
"deened" denial of access appears negligent and
heedl ess since he is vested with the | egal
responsibility of granting and denying access in
accordance with the | aw

CHAlI RPERSON TABAKI N:  Mbdti on?

M5. KOVACH:  So noved.

M5. FORSYTH.  Second.

M5. HAI RSTON:  Robin Berg Tabakin?

CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Thonas
Driscoll v. School District of the Chathans
(Morris) (2007-301).

MR CARUSO | just want to point
out that there was a suggestion nmade that we nake
an edit to page 5 of this just to address the
Custodi an's counsel's assertion of ACD. 1|'ve

added the foll owi ng sentence to the final
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par agr aph on page 5:

Additionally, the issue of whether
the requested records or ACD is noot because the
request was not for specific identifiable
governnent -- records.

MS. STARGHI LL: But that's an
amendnent .

MR CARUSO That's an anendnent.

It won't be included in the conclusion, though

The Executive Director respectfully
recomrends the Council find that:

The Custodian |awfully deni ed access
to the Conplainant's request for "any and all
i nformati on" without identifying any specific
type of governnent record or a timeframe within
whi ch the records may have been created. Because
t he Custodi an would have had to research al
files and evaluate all records contained therein
to determ ne whether such records related to
correspondence between the school system or Board
of Education and Joel Boroff, this request is
i nvalid because it is overly broad pursuant to
MAG Entertai nnent, LLC v. Division of Al coholic
Beverage Control, (App. Div. 2005) and Bent v.

Stafford Police Departnent (App. Div. 2005). The
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Cust odi an has borne his burden of proving that
the denial of access was authorized by | aw
pursuant to OPRA Section 6.

CHAlI RPERSON TABAKI N:  Mdtion?

M5. KOVACH  So noved.

MR FLEI SHER:  Second.

MS. HAI RSTON: Robin Berg Tabaki n?

CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH.  Yes.

HAI RSTON: Dave Fl ei sher?

295 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Thonas
Driscoll v. School District of the Chathans
(Morris) (2007-302).

MR. CARUSO The Executive Director
respectfully recommends the Council find that the
Custodian lawfully deni ed access to the
Conpl aints request for "any and all information"
wi t hout identifying any specific type of
government record or timefranme within which the
records may have been created. Because the

Cust odi an woul d have been required to identify,
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anal yze, collate and conpil e docunents responsive
to the request pursuant to MAG Entertainment, LLC
v. Division of Alcoholic Beverage Control (App
Div. 2005), Bent v. Stafford Police Departnent
(App. Div. 2005) and Sandoval v. New Jersey State
Par ol e Board, GRC Conpl aint No. 2006-167 (March
2007).

But see Paff v. Borough of Roselle
(Union), GRC Conplaint No. 2007-255 (April 2008)
(finding that because the Conplainant identified
a type of governnent record (resolutions and
executive nmeeting mnutes) within a specific date
(the npst recent neeting prior to the
Conpl ai nant' s OPRA request and the first two
neetings after Cctober 1, 2006), the request was
not overly broad or unclear).

See al so Vercammen v. Linden Police
Depart ment, GRC Conpl ai nt No. 2002-103 (Decenber
2002). Additionally, the Custodi an has borne the
burden of proving that the denial of access was
aut hori zed by | aw pursuant to OPRA Section 6.

CHAlI RPERSON TABAKI N:  Mbti on?

M5. KOVACH. So noved.

MR FLEI SHER:  Second.

MS. HAI RSTON: Robin Berg Tabakin?
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CHAI RPERSON TABAKI N Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

295 9 5 » B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Thonas
Driscoll v. School District of the Chathans
(Morris) (2007-303).

MR. CARUSO The Executive Director
respectfully recomends the Council find that
because the Custodian in this conplaint responded
inwiting on the same day of receipt of the
Conpl ai nant' s Novenber 30, 2007 OPRA request
stating that no records responsive exist, the
Cust odi an has borne his burden of proving that
this denial of access was authorized by | aw
pursuant to OPRA Section 6 and Pusterhofer v. New
Jersey Department of Education, GRC Conplaint No.
2005-49 (July 2005).

Further, the Custodi an was under no
obligation to provide the requested record to the
Conpl ai nant followi ng the Custodian's response

that no record existed pursuant to Donato v.
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Bor ough of Emerson, GRC Conpl aint No. 2005-225
(February 2007).
MR, FLEI SHER: So noved.
MS. FORSYTH: Second.
M5. KOVACH:  Second.
MS. HAI RSTON: Robin Berg Tabaki n?
CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

9 9 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKIN:  Richard lorio
v. New Jersey Departnent of Labor, Conmi ssioner's
Ofice (2007-310).

MS. GORDON: The Executive Director
reconmends the Council find that:

1. The Custodian has conplied with
the Council's April 30, 2008 Interim Order by
providing the Council with all records set forth
in paragraph 2 of the Oder within five business
days of receiving the Council's Order, as
ext ended.

2. On the basis of the Council's
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determination in this matter, the Custodi an shall
conmply with the Council's findings of the In
Canera Exam nation set forth in the above table
within five business days fromreceipt of this
Order and provide certified confirmation of
conpl i ance pursuant to New Jersey Court Rules,
R 1:4-4 to the Executive Director

CHAlI RPERSON TABAKI N:  Mbdti on?

M5. KOVACH  So noved.

MR FLEI SHER:  Second.

MS. HAI RSTON:  Robin Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn For syt h?
FORSYTH.  Yes.

HAI RSTON: Dave Fl ei sher?

2 5 9 5 5 B

FLEI SHER:  Yes.

CHAI RPERSON TABAKIN: J.C. .
Ber nards Townshi p Board of Education (Sonerset)
(2008-18).

MR STEWART: The Executive Director
respectfully recommends the Council find that
based on the inadequate evidence presented in

this matter, the GRC is unable to determ ne
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whet her or not the Custodian unl awfully denied
access to the records responsive to the
Conpl ai nant' s request.

Therefore, this conplaint should be
referred to the Ofice of Admi nistrative Law for
a hearing to resolve the facts to determ ne
whet her the Custodi an unlawfully deni ed access,
and if so, for a further determ nation of whether
the Custodian knowingly and willfully violated
OPRA and unreasonably deni ed access under the
totality of the circunstances

CHAlI RPERSON TABAKI N:  Mbti on?

M5. FORSYTH. So noved.

M5. KOVACH:  Second.

MS. HAI RSTON: Robin Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAl RSTON: Dave Fl ei sher?

25 5 5 5 B

FLElI SHER:  Yes.
CHAI RPERSON TABAKI N:  Thomas
Caggi ano v. Borough of Stanhope (Sussex)

(2008- 105) .
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M5. GORDON: The Executive Director
respectfully reconmends the Council find that
because of a conflict of interest, this natter be
referred to the Ofice of Adm nistrative Law for
a hearing to resolve the facts and determ ne
whet her the custodian unlawfully deni ed access to
the requested records, and if so, whether the
deni al was knowing and willful in violation of
OPRA and unreasonabl e under the totality of the
ci rcumnst ances.

CHAI RPERSON TABAKI N:  Mpdti on?

M5. KOVACH: So noved.

MR FLEI SHER:  Second.

M5. HAI RSTON:  Robin Berg Tabakin?

CHAI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 9 5 5 B

FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Ckay. We've
concl uded the Individual Conplaints Counci
Adj udi cat i on.

There are no conplaints that were
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reconsi dered and no conpl ai nts adj udicated in
Superior Court.

Coul d we have the Executive
Director's report?

MS. STARGHI LL: Yes. First I'd like
to thank Frank for com ng back from his vacation
for this meeting. | have a fairly strict rule
that you can have a vacation al nost anytime but
not on the nmeeting days. And so he left his
vacation so he could be here, especially because
had nost of the conplaints and the agenda and
pretty much we weren't going to read them for
hi m

Next week the GRC is going to send
out its first quarterly newsletter to record
cust odi ans di scussing recent cases and the GRC s
interpretation of OPRA called tentatively "The
GRC I nsider."

W' re going to have that avail able
on our website, as well as send it out through ny
friend Bruce Sol onen, who's here, for all the
state record custodians. |It's over "gov connect"
for the municipal custodi ans and any ot her
mechani sns that | can find to send it out. W're

going to send it to the prosecutors' offices, as
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wel | as through the county association which
Karyn just did an outreach for

So hopefully we'll start getting the
word out to nore folks than we're hitting by
going out to the various counties to do
outreaches. Wth our linmted resources we do a
| ot of outreaches, but we aren't hitting everyone
every year.

Additionally or in that spirit we
are having in lieu of our Septenber neeting,
which is Septenber 25th, we are going to host a
sem nar for the public, requesters and records
custodi ans at the State Museum much in the sane
manner that we did |last year in August.

VWile the statute, OPRA, provides
that we are mandated to provide training
opportunities for records custodi ans, nmany of our
requesters throughout the year ask us when wl|l
we provide a seminar for them

And so | think going forward, as
long as you all agree, we're going to -- one of
our neetings will always be a public sem nar

M5. FORSYTH: WI I we consider
tapi ng the neeting?

MS. STARGHILL: No, it's just the
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semnar. Kind of like a nonth off for you guys,
but I would like you to be there. It would be
nice for the public to speak with the nenbers and
it's always a photo op opportunity. They cane
out so good last year. And that's all | have.

CHAlI RPERSON TABAKIN:  Ckay. At this
time we invite public comment. In the interest
of time, speakers are limted to five m nutes.
Speakers with prepared testinony should provide
ei ght copies for the Council.

Wul d anyone |ike to conment?

No?

Well, then could | have a notion to
adj our n?

M5. FORSYTH. So noved.

M5. KOVACH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

29 9 5 5 B

FLElI SHER:  Yes.

CHAI RPERSON TABAKI N:  Thank you for
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See everyone next nonth.

(HEARI NG CONCLUDED AT 11:09 A. M)

65
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CERTI FI CATE

I, LINDA P. CALAMARI, a Professiona
Reporter and Notary Public of the State of New
Jersey, do hereby certify the foregoing to be a
true and accurate transcript of ny origina
st enographic notes taken at the time and pl ace

her ei nbef ore set forth.

LI NDA P. CALAMAR

Dated: JULY 7, 2008.
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