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CHAI RPERSON TABAKIN:  Coul d we all

pl ease rise for the Pledge of Allegiance.

(At this time Pledge of Allegiance

was given.)

CHAlI RPERSON TABAKI N:  Thi s neeting
was called pursuant to the provisions of the Open
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Public Meeting Act. Notices of this neeting were
faxed to the Newark Star-Ledger, Trenton Tines,
Courier Post of Cherry Hill, the Secretary of
State and e-mailed to the New Jersey Foundati on
for Open Government October 27, 2008. Proper

noti ce having been given, the secretary is
directed to include this statement in the mnutes
of the neeting.

In the event of a fire alarm
activation, please exit the building follow ng the
exit signs located within the conference room and
t hroughout the building. The exit signs wll
direct you to the two fire evacuation stairways
| ocated in the building. Upon |eaving, please
follow the fire wardens which can be | ocated by
the yellow helnets. Please follow the flow of
traffic away fromthe buil ding.

Rol | call

MS. HAI RSTON: Robin Berg Tabaki n.

CHAI RPERSON TABAKI N:  Yes.

M5. HAI RSTON: Kat hryn For syt h.

MS. FORSYTH:  Yes.

MB. HAI RSTON: Dave Fl ei sher.

MR FLEI SHER  Here.

CHAI RPERSON TABAKI N:  Before we
start | want to say that |ast Septenber 25 we had
a wonderful training session. | want to thank
Karyn Gordon for that. It was very informative
And we had, | think, a fairly good turnout. And
we al ways | earn somet hing new every tine.

kay. So we will skip down to
approving the mnutes. Okay. Could | have a
notion to approve the closed session ninutes of
July 30, 2008.

MR FLEI SHER  So noved.

M5. FORSYTH:  Second.

MS. HAI RSTON: Robin Berg Tabaki n?

CHAI RPERSON TABAKI N:  Yes.

M5. HAI RSTON: Kat hryn For syt h?

MS. FORSYTH:  Yes.

M5. HAI RSTON: Dave Fl ei sher?

MR FLEI SHER  Yes.

CHAI RPERSON TABAKIN:  And a notion
to approve the open session transcript July 30,

2008.
MR. FLEI SHER: So noved.
MB. FORSYTH: Second.
MS. HAI RSTON:  Robin Berg Tabakin?
CHAlI RPERSON TABAKI N:  Yes.
MS. HAI RSTON: Kat hryn Forsyth?
MS. FORSYTH.  Yes.
M5. HAI RSTON: Dave Fl eisher?
MR FLEI SHER:  Yes.
CHAlI RPERSON TABAKI N:  Ckay. Thank
you. Wiy don't we do that. Al right, there are
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27 -- I'msorry, 26 Adm nistrative Conpl ai nt
Counci| Adjudications. Could | have a notion to
approve those?

M5. FORSYTH. So noved

MR. FLEI SHER  Second.

M5. HAI RSTON:  Robin Berg Tabakin?

CHAlI RPERSON TABAKI N:  Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

M5. HAI RSTON: Dave Fl ei sher?

MR. FLEI SHER  Yes.

CHAlI RPERSON TABAKIN:  Al'l right.
Rat her than going into closed session, because we
do need sone of the other menbers there, we wll

go on to the Individual Conplaint Counci
Adj udi cations, and we will just skip over the ones
we don't have a quorum for yet.

We can do nunber two. Patty
Senprevi vo versus Pinel ands Regi onal Schoo
District, Ccean County, 2207-135.

M5. LOMIE: Okay. The Executive
Director respectfully reconmends the Council
accept the Administrative Law Judge's Initial
Deci sion dated July 9, 2008 because the
Conpl ai nant has failed to provide any | egal basis
for the GRC to reject said decision. As such, no
further adjudication is required.

MR, FLEI SHER: So noved.

MS. FORSYTH.  Second.

CHAlI RPERSON TABAKI N:  Thank you

MS. HAI RSTON:  Robin Berg Tabakin?

CHAlI RPERSON TABAKI N:  Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

M5. HAI RSTON: Dave Fl ei sher?

MR FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Nunber five,
Cynthia MBride versus Townshi p of Bordentown,
Burlington, 2007-217.

M5. GORDON: The Executive Director
respectfully recommends the Council find that:

1. Based on the | anguage of the
statute --

Ch, before | begin, let ne note that
this recommendati on has been anended fromthe
version that you were provided with. There's one
amendment that occurred on Page 9. You will note
-- | think it is the |last paragraph on that page,
therefore, pursuant to Blau, supra, and the
speci fic | anguage of OPRA, as well as judicia
recognition of the inportance of the statutory
request form the Conplainant's letter request to
receive the tax export file twice a week i s not
valid under OPRA. That's a bit of change fromthe
previous version. And now I'll read the



Concl usi ons and Recommendati ons.

The Executive Director respectfully
recomrends the Council find that:

1. Based on the | anguage of the
statute, as well as judicial recognition of the
i mportance of the statutory request form it is
determ ned that the statute requires al
requestors to subnit OPRA requests on an agency's
official OPRA records request form OPRA's

provi sions cone into play only where a request for
records is subnmitted on an agency's official OPRA
records request form Therefore, because the
Conpl ai nant submitted her request on the

Townshi p's official OPRA request form and named a
particul ar record that existed at the time of the
request, the Conplainant's request is a valid OPRA
request. And included in the recomendation two
has al so been slightly amended to conformwi th the
paragraph that | read earlier

2. Pursuant to Blau v. Union County
Clerk and the specific | anguage of OPRA, as well
as judicial recognition of the inmportance of the
statutory request form the Conplainant's letter
request to receive the tax export file twice a
week is not valid under OPRA. The Conpl ai nant
nmust submit a new OPRA request on an OPRA request
formeach time records are sought.

3. The Custodian's failure to
respond in witing to the Conplainant's OPRA
request either granting access, denying access,
seeking clarification or requesting an extension
of time within the statutorily nandated seven
busi ness days results in a deened denial of the
Conpl ai nant's OPRA request pursuant to Section 5.g

of OPRA, Section 5.1 of OPRA and Kelley v.
Townshi p of Rockaway.

4. The Custodian's August 28, 2007
witten response to the Conplainant's request is
i nsufficient because the Custodian failed to
specifically address the Conplainant's preference
for receipt of records. As such, the Custodian
vi ol ated Section 5.g pursuant to O Shea versus
Townshi p of Fredon, Sussex County, GRC Conpl ai nt
No. 2007-251, April 2008.

5. The Custodian's failure to
provide the requested records in the nedi um
requested is a violation of Section 5.d because
t he evidence of evidence indicates that the
Custodi an had the ability to provide the record in
t he nmedi umrequested at the tine of the
Conpl ainant's request as well as at the tine of
t he Custodi an's response.

6. Pursuant to Spaul di ng versus
County of Passaic, GRC Conplaint No. 2004-199,
Sept enber 2006, the commercial use of governnent



records is not a |lawful basis for a denial of
access.

7. In order to nore fully devel op
the record in this matter, this conplaint should

be referred to the Ofice of Adm nistrative Law
for a hearing to deternmine the follow ng: Wether
the Custodian's offer to provide the requested
records on CD-ROM or floppy disk constitutes a
nmeani ngf ul medi um pursuant to Section 5.d of OPRA
in light of the Conplainant Counsel's assertion
that the Townshi p has been providing electronic
copi es of the requested records to another entity
during the investigation of this conplaint;

whet her the Township's renmoval of the software
feature at the request of Mayor Ceorge Chidl ey was
intentional in response to the Conpl ai nant's OPRA
request or tangentially related to the
installation of a new version of the software;
whet her the Custodian's ability to provide the
requested records in the nmediumrequested at the
time of the request and failure to do so amounts
to a knowing and willful violation of OPRA and

unr easonabl e deni al of access under the totality
of the circumstances; whether the Mayor know ngly
and willfully violated OPRA and unreasonably

deni ed access under the totality of the

ci rcunst ances; and whet her the Conplainant is a
prevailing party pursuant to Section 6 of OPRA and
entitled to reasonable attorney's fees.

CHAI RPERSON TABAKI N:  Thank you
kay. | have a commrent on this case, and that is,
t he conpl ai nant subm tted OPRA request and then
submtted a separate letter to the tax
col l ector --

M5. GORDON:  Yes.

CHAlI RPERSON TABAKI N:  -- asking for
a tax export files twice a week. That letter was
not an OPRA -- on an OPRA fornf

MS. GORDON: Correct.

CHAlI RPERSON TABAKIN:  So there are
two things here. Nunber one, there has to be an
OPRA request on an OPRA form each tine a docunent
is requested. And that under the | aw of OPRA you
can't request sonething being sent to you on a
weekly basis or any kind of basis, there has to be
separate requests for each docunment. Ckay.

Moti on pl ease.

MR. FLEI SHER: So noved.

M5. FORSYTH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

MB. HAI RSTON: Kat hryn Forsyth?

M5. FORSYTH: Yes.

MS. HAI RSTON: Dave Fl ei sher?
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CHAlI RPERSON TABAKIN:  Phyllis
Feggans versus City of Newark, Essex, 2007-238.

M5. LOMI E: The Executive Director
respectfully recomends the Council find that:

1. Because the requested vi deotape
constitutes evidence adduced as part of a crimina
i nvestigation as is signed by Sergeant Cruz, the
vi deotape is exenmpt fromdisclosure as a crimna
i nvestigatory records pursuant to Section 1.1 of
OPRA. As such, the Custodian has carried her
burden of proving a | awful denial of access
pursuant to Section 6 of OPRA

2. Because police incident reports
are exenpt fromdisclosure as crinina
i nvestigatory records pursuant to OPRA Section
1.1, Nance v. Scotch Plains Police Departnent, GRC
Conpl ai nt No. 2003-125, January 2005 and Morgano
v. Essex County Prosecutor's Ofice, GRC Conplaint
No. 2007-156, February 2008, and because it is
concl uded that the police incident sumrary and
result sheets summarize the information contained
on the incident reports, the sumrary and result
sheets are al so exenpt from di scl osure as crimna
i nvestigatory records pursuant to OPRA Section
1.1. As such, the Custodian has carried her

burden of proving a | awful denial of access
pursuant to OPRA Section 6

3. Because Detective M Palernp's
Prelimnary Investigation Sheets regarding Central
Conpl ai nts No. 05-124266 and 05-124244 relate to
an investigation, said records are exenpt from
di scl osure as crimnal investigatory records
pursuant to OPRA Section 1.1. As such, the
Cust odi an has carried her burden of proving a
| awf ul denial of access pursuant to OPRA Section
6.

4. Because the Conpl ai nant
submi tted her OPRA request on August 28, 2007 and
t he OPRA Menorandum dated April 4, 2008 did not
exist at the tine of the Conplainant's request
said record is not at issue in this conplaint.

5. Although the Custodian violated
OPRA Sections 5.g and 5.1 by not granting access,
denyi ng access, seeking clarification, or
requesting an extension of tinme within the
statutorily mandat ed seven busi ness days, the
Cust odi an provi ded the requested records to the
Conpl ai nant on the 19th business day follow ng
recei pt of the request. Additionally, although
the Custodian did not identify the records

wi t hhel d from di scl osure or the specific | awful
basis for the denial at the tinme of the

Custodi an's response to the request, the Custodian
was only able to provide as rmuch infornation as
the police departnent informed her regarding this



QOO ~NOOUTA,WN P

=

request as the records responsive are |ocated
within the police department. As such, it is
concl uded that the Custodian's actions do not rise
to the level of a knowing and willful violation of
OPRA and unreasonabl e deni al of access under the
totality of the circunmstances. However, the
Custodi an's unl awmful deened deni al of access
appears negligent and heedl ess since she is vested
with the legal responsibility of granting and
denyi ng access in accordance with the | aw.

6. Al though the Police Departnent
was not fully cooperative with the Custodian in
respondi ng to the Conplainant's OPRA request or
responding to the GRC s request for information
during the investigation of this conplaint, the
police departnent did not unlawfully deny access
to the records withheld fromdisclosure. As such
it is concluded that the Police Departnent's
actions do not rise to the level of a know ng and
willful violation of OPRA and unreasonabl e deni al

of access under the totality of the circunstances.
However, because of the Police Departnment's |ack
of cooperation with the Custodian and apparent
| ack of understanding of OPRA, the Police
Department should famliarize itself with OPRA s
provi sions by way of the various reference
materials | ocated on the GRC s website,
WWW. nj . gov/ grc.
CHAlI RPERSON TABAKI N:  Ckay. Motion
MS. FORSYTH. So noved
MR. FLEI SHER  Second.
CHAlI RPERSON TABAKIN:  Roll call
MS. HAI RSTON: Robin Berg Tabaki n?
CHAlI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.
HAI RSTON: Dave Fl ei sher?
. FLEI SHER:  Yes.
CHAlI RPERSON TABAKI N:  Beverly Jones
versus Trenton Board of Education --
MS. GORDON: Beverly Jones is an

PO

i n-camera one
CHAI RPERSON TABAKI N:  Kevin Starkey

versus New Jersey Departnent of Transportation
2007-315. 2007-316, 2007-317.

M5. LOMI E: The Executive Director
respectfully recommends that Council find that:

1. Because the Custodi an requested
an extension of time in witing within the
statutorily mandat ed seven busi ness days regardi ng
request no. C31055 and provided an antici pated
deadl i ne date of when the requested records woul d
be made avail abl e, the Custodi an properly



requested said extension pursuant to OPRA Section
5.9, 5.i, and Johnson v. Borough of Oceanport,
Monmout h County, GRC Conpl ai nt No. 2007-202, March
2008.

2. Because of the Custodian
provi ded the Conplainant with a witten response
within the extended time frame regarding request
no. C31055 in which the Custodian estinmated a
speci al service charge, thus providing the
Conpl ai nant with an opportunity to revi ew and
object to the charge prior to it being incurred,
the Custodi an's Septenber 14, 2007 response was
proper pursuant to OPRA Section 5.c and 5.g.
Pursuant to Paff v. Gty of Plainfield, GRC
Conpl ai nt No. 2006-54, July 2006, Santos vs. New

Jersey State Parole Board, GRC Case No. 2004-74,
August 2004, and Cuba v. Northern State Prison
GRC Case No. 2004-146, February 2005, the
Custodian is not required to provide the records
responsive until he receives paynent for said
records.

3. Because the Custodian failed to
notify the Conplainant in witing of when the
requested records would be nmade avail abl e after
t he Conpl ai nant paid the special service charge
deposit for request no. C31055, the Custodian
viol ated OPRA Section 5.1.

4. The Custodian in this nmatter has
not provided any evidence that he attenpted to
reach a reasonable solution with the requester
t hat acconmpdates the interest of the requester
and the agency regardi ng request no C31055. As
such, the Custodian has failed to neet his burden
of proof that fulfilling the Conplainant's request
woul d substantially disrupt agency operations
pursuant to OPRA Section 5.g.

5. Because the Custodian failed to
notify the Conplainant in witing within the
statutory mandated seven busi ness days regarding
requests no. C31093 and C31096 of when the

requested records woul d be nmade avail abl e pursuant
to OPRA Section 5.9, the Custodian's witten
response to the Conplainant's requests dated
Septenber 12, 2007 in which the Custodian
requested an extension of tine is inadequate under
OPRA pursuant to Hardw ck v. New Jersey Departnent
of Transportation, GRC Conplaint No. 2007-154,
February 2008, and the Conpl ai nant's requests are
deni ed pursuant to OPRA Section 5.g, 5.i, and
Kell ey v. Townshi p of Rockaway, GRC Conpl ai nt No.
2007-11, Cctober 2007.

6. Although it nmay be reasonabl e
that the Conplainant's request no. C31093 and
C31096 took several months to fulfill due to the
nature of the requests and the vol ume of records



responsi ve, the Conplainant's request are
approachi ng one year unfulfilled and the Custodian
has not provided any indication as to when the
records responsive will be released to the
Conpl ai nant. As such, the Custodian nust rel ease
the records responsive to the Conpl ai nant or show
cause as to why the Custodi an cannot rel ease the
records within the ordered tinme frane.

7. The Custodian shall conply with
itemno. 6 above within ten business days from

recei pt of the Council's InterimOrder with
appropriate redactions, including a detail ed
docunent index explaining the | amful basis for
each redaction and simultaneously provide
certified confirmation of conpliance, in
accordance with New Jersey Court Rule 1:4-4 to the
Executive Director

8. The issue of whether fulfilling
t he Conplainant's 42 new OPRA requests would
substantially di srupt Departnent of
Transportation's operations is not properly before
t he GRC because said requests are not the subject
of these Denial of Access Conplaints.

9. The Council defers analysis of
whet her the Custodian knowingly and willfully
vi ol at ed OPRA and unreasonably deni ed access under
the totality of the circunstances pending the
Custodi an's conpliance with the Council's Interim
O der.

10. The Council defers analysis of
whet her the Conplainant is a prevailing party
pursuant to OPRA Section 6 and entitled to
reasonabl e attorney's fees pending the Custodian's
conpliance with the Council's Interim O der.

CHAI RPERSON TABAKI N:  Any questions

or comrents on this one? Can | have a notion,
pl ease?

KOVACH: So noved.

FLEI SHER: Second.

. HAI RSTON: Robi n Berg Tabaki n?
CHAlI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.

HAI RSTON: Dave Fl ei sher?

. FLEI SHER.  Yes.

CHAI RPERSON TABAKI N:  Thank you
And could you note that Janice Kovach is here?

MS. HAI RSTON:  Yes.

CHAI RPERSON TABAKIN: | think we
have done all of the Individual Conplaint Counci
Adj udi cations that we can do before we go into
cl osed session. So | suggest we go into closed
session, do what we can do while Chuck is not
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here -- M. R chman. And when he cones we can
di scuss the Bal dwi n case where Jani ce Kovach is
recused.
MS5. GORDON: And Pittore as well.
CHAI RPERSON TABAKIN:  That's

correct.

WHEREAS, N.J.S. A 10:4-12 pernmits a
public body to go into closed session during a
public neeting;

WHEREAS, the Governnent Records
Council has deened it necessary to go into close
session to discuss certain matters which are
exenpt from public discussion under the Open
Public Meetings Act;

WHEREAS, the regular neeting of the
Council will reconvene at the conclusion of the
cl osed neeting;

NOW THEREFORE, BE | T RESOLVED, t hat
the Council will convene in closed session to
receive |l egal advice and discuss anticipated
l[itigation in which the Council may beconme a party
pursuant to N.J.S. A 10:4-12.b(7) in the follow ng
matters.

1. Robert Gorman versus d oucester
City Police Departnent 2004-108 (Reconsideration).

2. Donald Bal dwi n versus Township
of Readi ngton, Hunterdon, 2006-165 (Iln-canera
review.

3. Irma Sandoval versus NJ State
Par ol e Board, 2006-167, (Reconsideration).

4. Ai Mrgano versus Essex County
Prosecutor's O fice, 2007-156 (ln-canera review).
5. Ronald Pittore versus University
of Medicine & Dentistry of NJ, 2007-216 (ln-canera
review.
6. Beverly Jones versus Trenton
Board of Education, 2007-282 (ln-canera review).
BE | T FURTHER RESOLVED, that the
Council will disclose to the public the matters
di scussed or determined in closed session as soon
as possible after final decisions are issued in
t he above cases.
Could | have a notion to go into
cl osed session?
MS. FORSYTH. So noved.
MR. FLEI SHER  Second.
M5. HAI RSTON: Robin Berg Tabaki n?
CHAlI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH:  Yes.
HAI RSTON: Dave Fl ei sher?
. FLEI SHER:  Yes.
CHAlI RPERSON TABAKI N:  Thank you

SR



(At this tinme the Council is in
Cl osed session.)

(Recess at 10:35 a.m)

(Resumed at 12: 02 p.m)

CHAlI RPERSON TABAKIN: Can | have a
noti on, please, to go back into open session.

MR. FLEI SHER: So npved.

M5. KOVACH: Second.

MS. HAI RSTON: Robin Berg Tabakin?

CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.
HAI RSTON: Dave Fl ei sher?
FLEI SHER:  Yes.
HAI RSTON:  Charl es R chman?
Rl CHVAN:  Yes.
. FLEI SHER. Ckay. We will start
with Ronald Pittore versus University of Medicine
and Dentistry of New Jersey.

MR. STEWART: The Executive Director
respectfully recommends the Council find that:

1. Although the Custodian submtted
the required records to the GRCin a tinely
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manner, the Custodian failed to conply with the
terms of the Council's Interim Order because she
failed to submit to the GRC a legal certification
pursuant to New Jersey Court Rule 1:4-4 and a
docunent or redaction index as required by
directive of said order.

2. On the basis of the Council's
determ nation in this matter, the Custodi an shall
conply with the Council's findings of the In
Canera exami nation set forth in the above table
within five business days fromreceipt of this
Order and provide to the Executive Director
certified confirmation of conpliance pursuant to
New Jersey Court Rules 1969 R 1:4-4 (2005).

MR. FLEI SHER® Any questions from
the Council regarding this matter. |f not, we'll
entertain a notion.

Rl CHVAN:  So noved.

FORSYTH:  Second.

FLEI SHER: Roll call, please.
HAI RSTON:  Charl es R chnman?

RI CHMAN:  Yes.

. HAI RSTON:  Robi n Berg Tabakin?
CHAlI RPERSON TABAKI N:  Abst ai n.

MS. HAI RSTON: Kat hryn Forsyth?
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MS. FORSYTH.  Yes.

MS. HAI RSTON: Dave Fl ei sher?

MR. FLElI SHER: Yes.

CHAlI RPERSON TABAKI N: Now we will go
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back to the remainder. Donald Bal dwi n versus
Townshi p of Readi ngton, Hunterdon, 2006-165.

MR, STEWART: The Executive Director
respectfully recomends the Council find that:

1. The Custodian has conplied with
the council's April 25, 2007 Interim Order by
providing the Council with all records set forth
in Paragraph 3 of the Order within five business
days of receiving Council's order to have it
ext ended.

2. On the Basis of the Council's
determ nation in this matter, the Custodian shall
conply with the Council's findings of In-Canera
Exam nation set forth in the above table within
five business days of receipt of this Oder and
provide certified confirmation of conpliance
pursuant to New Jersey Court Rules, R 1:4-4 2005
to the Executive Director.

MR FLEI SHER: So noved.

MS. FORSYTH:. Second.

CHAI RPERSON TABAKIN:  Rol | call

MS. HAI RSTON:  Robin Berg Tabakin?
CHAlI RPERSON TABAKI N:  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH.  Yes.

HAl RSTON: Dave Fl ei sher?

FLEI SHER:  Yes.

. KOVACH. | abstain.

CHAlI RPERSON TABAKIN: Al right. W
have pul l ed M chael Brown versus New Jersey
Department of Corrections 2007-191 and Beverly
Jones versus Trenton Board of Education, Mercer,
2007-282. W will now -- and now we will nove to
Conpl ai nts Reconsi dered where we have pul |l ed
Al fred M Salley, Sr. versus New Jersey Depart nent
of Law and Public Safety, Division of Crimnal
Justice, 2008-21 and we will -- all right.

We are going back to Ali Morgano
versus Essex County Prosecutor's O fice, 2007-156.

MR. STEWART: The Executive Director
respectfully recommends that the Council find
t hat :
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1. Because the Custodian failed to
provi de a docunent or redaction index asserting
the awful basis for denial in accord with the
Council's February 27, 2008 Interim Order, the

Custodi an has failed to conply with said order.
2. On the Basis of the Council's
determ nation in this matter, the Custodian shall
conmply with the Council's findings of the
I n-Canera Exam nation set forth in the In Canera
Table table within five business days of receipt
of this Order and provide certified confirmation
of conpliance pursuant to New Jersey Court Rules,
1969 R 1:4-4 2005 to the Executive Director.



3. Based upon the evidence of
record on reconsideration, the Custodian has
failed to neet her burden of proof pursuant to
N.J.S. A 47:1A-6 that the Conplai nant shall be
deni ed access to the Newark Police Departnent
arrest reports and, therefore, the Custodian nust
conply with Paragraph 5 of the Council's February
27, 2008 InterimOder by (a) redacting everything
in said reports except the information statutorily
required to be disclosed pursuant to OPRA Section
3.b, including, but not Ilimted to the arrested
person's name, age, residence, occupation, narita
status, time and place of arrest, charges,
arresting agency, and such other specific
information detailed in set statute, and (b)

di scl osing the redacted arrest reports to the

Conpl ai nant .

4. The Custodian shall conply with
itemthree above within five business days in
recei pt of the Council's InterimOder and
si mul t aneously provide certified confirmation of
conpliance in accordance with New Jersey Court
Rule 1:4-4 to the Executive Director

5. Because the Custodian failed to
provide a witten response to the Conpl ainant's
OPRA request within the statutorily nandated seven
busi ness period, which resulted in a deened
deni al, and because the Custodian further failed
to conply with the Council's February 27, 2008
InterimOrder by not providing the correct records
for in-canera exam nation along with a docunent or
redacti on i ndex asserting the lawful of the
deni al, the Custodian has viol ated the provisions
of OPRA. But because the Custodian responded in
witing on the eighth business day foll ow ng the
recei pt of such request denying access, it is
i ncl uded that the Custodian's actions do not rise
to the | evel of knowing and willful violation of
OPRA and unreasonabl e deni al of access under the
totality of the circunmstances. However, the
Cust odi an' s unl awf ul deened deni al of access and

her failure to conply with the Council's Interim
Order appears negligent and heedl ess since she is
vested with the | egal responsibility of granting
and denyi ng access in accordance with the | aw

CHAlI RPERSON TABAKI N:  Thank you
Mot i on.

MS. KOVACH. So noved.

M5. FORSYTH: Second.

CHAlI RPERSON TABAKIN:  Rol |l call

MS. HAI RSTON:  Robin Berg Tabaki n?

CHAlI RPERSON TABAKI N:  Yes.

M5. HAI RSTON:  Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn For syt h?



M5. FORSYTH: Yes.

MS. HAI RSTON: Dave Fl ei sher?

MR FLElI SHER: Yes.

CHAI RPERSON TABAKI N:  Robert Gornan
versus G oucester City Police Departnent,
2004-108.

MR. STEWART: The Executive Director
respectfully reconmends the Council find that
because the Conplainant in his Denial of Access
Conpl aint did not request the WR tape with the
audi o portion and any portion of the tape that

i ncl udes an visual imge of any private citizen
redacted, the Council's June 25, 2008 Fina
Deci si on shoul d not be disturbed. There is no
basis for reconsideration of this natter

MR FLEI SHER: So noved.

MS. KOVACH. Second.

MS. HAI RSTON: Robin Berg Tabakin?

CHAlI RPERSON TABAKI N: Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH.  Yes.
HAI RSTON:  Kat hryn For syt h?
FORSYTH:  Yes.
HAI RSTON: Dave Fl ei sher?
. FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N: I rma Sandova
versus New Jersey Parol e Board, 2006-167.

MS. GORDON:. The Executive Director
respectfully recomends that the Council find
t hat :
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1. The Council's March 25, 2008
InterimOrder is hereby amended to reflect that
t he Custodian's subm ssion on April 16, 2007 was
the result of an extension granted by the GRC
However, the Custodian's subm ssion of the
unredacted Status of Interview formtwenty-one

busi ness days after receiving the Council's Order
is not conpliant with such Order.

2. Because the Council's March 28,
2007 InterimOder clearly stated that the Counci
shal | conduct an in-canera review of the Conpleted
Status of Interview Form the Custodian's
Counsel 's assertion that the Council's March 28,
2007 InterimOder did not contain a request for
an in-canera review of the Status of Interview
formis, therefore, m staken.

3. Because the Council's March 26
2008 Interim Order does not explicitly state that
of the 372 e-mails identified as responsive to the
Conpl ai nant' s request, only one e-mail required
redaction for a Social Security nunber, and that
it was determ ned that the Council's -- that the
Cust odi an' s Counsel should so advise the GRC, but
was not required six copies of the 372 e-muils,
the Council's March 26, 2008 InterimOrder is



hereby amended to reflect these facts.

4. Because the Council's March 26,
2008 Interim Order was clear with regard to the
action required of the Custodian, the Counci
declines to anend its March 26, 2008 Interim
Order.

5. Although the Custodian failed to
conmply with the Council's March 28, 2007 Interim
Order with regard to the tinmely subm ssion of the
unredacted Status of Interview Forns, the
Cust odi an rel eased the renmai nder of the requested
records with nminimal redactions. It is,
therefore, concluded that the Custodian's actions
do not rise to the level of a knowi ng and willful
vi ol ati on of OPRA and unreasonabl e deni al of
access under the totality of circunstances.
However, the Custodian's unlawful deened denial of
access appears negligent and heedl ess since he is
vested with the |l egal responsibility of granting
and denyi ng access in accordance with the | aw
Therefore, referral of this matter to the Ofice
of Adnministrative Law as deternmined in the
Council's March 28, 2007 Interim Order is not
war r ant ed.

CHAlI RPERSON TABAKI N:  Mbti on.

MS. KOVACH. So noved.

MS. FORSYTH:. Second.

MS. HAI RSTON: Robin Berg Tabaki n.

CHAI RPERSON TABAKI N:  Yes.

HAI RSTON:  Jani ce Kovach?
KOVACH.  Yes.

HAI RSTON:  Kat hryn Forsyth?
FORSYTH.  Yes.

HAI RSTON: Dave Fl ei sher?

. FLEI SHER:  Yes.

CHAlI RPERSON TABAKIN:  There are no
conpl ai nts adjudi cated in Superior Court.
Executive Director's report. Any new busi ness?

M5. GORDON: | have nothing for the
Executive Director's report. W do have some
things fromthe DAG s of fice, however.

M5. ALLEN: | wanted to tal k about
two matters that arose in the |ast couple of
nonths. One has to do with our victory in the
Martin O Shea versus Township of West M| ford.

We have a lot of those cases. This particular one
related to a Government Records Council Cross
Motion for Sunmary Decision which was granted.

The case arose when O Shea chal |l enged a GRC

Adnmi ni strative Determ nation denying himaccess to
an attorney/client privilege nmenorandumthat was
sent to us in the context of an adjudication
Oiginally the Custodi an has deni ed access to that
menorandum U tinmately in the course of
litigation had given it to O Shea, but the
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litigation continues assunmably because they wanted

to get attorneys fees fromthe GRCif they were to
prevail .

So originally the question was,
wel |, did the Custodian waive the attorney/client
privilege by providing us the menmorandumin the
process of our adjudication. W successfully
argued that that was not the case because we sit
as quasi judicatory body. And that if we request
t hese docunents that are attorney/client
privilege, as we do with the in-canmera docunents,
we are review ng that as an adjudi cator and not as
the Custodian. And, therefore, that document in
our possession is not a government record. It's
part of our case review file. [It's not considered
a governnment record that's kept in the Governnent
Records Council public records file.

Additionally, we are argued
successfully that the case is effectively acadenic
because under 1.1 under OPRA, attorney/client
privil ege docunents are not government records.
And whet her or not they got it fromthe Custodian
or they tried to do it around and get it fromus
t hrough Kathryn as the Custodian for the GRC, in
ei ther situation that docunment is not disclosable.
So we won on both accounts where the docunent

woul dn't have been disclosable in any situation;
and, two, even if it were and there was this
wai ver of an attorney/client privilege, it
woul dn't apply because we sit as an adjudi cat or
and not as the Custodi an when we review our cases.
The other matter just cane up about
three or four days ago. The New Jersey FOG has
put in an Order to Show Cause agai nst the
Gover nment Records Council because we denied them
access to database of our conplaints dating back
to the inception of the Council. And the denia
was not based categorically, it was based upon our
decision to rel ease sonme information but to redact
hone addresses. Now, the issue before the court
i s whether or not that decision was proper in that
the addresses they're saying are discl osabl e,
because conplaints that are filed with us are
simlar to the conplaints filed in a court of |aw
And those -- you know, those docunents woul d be
public and they woul d not be redacted to not
di scl ose that information. So now -- we are we
just starting, you know, this litigation, this
cane up, again, a couple days ago. And we're in
the process of filing an answer to defended that
posi tion.

And we will keep you posted on how
t hat devel ops.
CHAlI RPERSON TABAKI N:  Thank you. |Is



that it?
M5. ALLEN: Yes, that's it.
CHAl RPERSON TABAKIN:  Ckay. It's

now time for public comment. |If you would like to
make a coment, please step up to the table.
No one?

Okay. Then could | have a notion to
cl ose?

M5. KOVACH. So noved.

M5. FORSYTH.  Second.

CHAI RPERSON TABAKIN:  Rol | call

M5. HAI RSTON: Robin Berg Tabaki n.

CHAI RPERSON TABAKI N:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH.  Yes.
HAI RSTON:  Kat hryn Forsyth?
FORSYTH.  Yes.
HAI RSTON: Dave Fl ei sher?
. FLEI SHER:  Yes.

CHAlI RPERSON TABAKI N:  Thank you very
much. W are adjourned.

(12:17 p.m)
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