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1 MADAME CHAI RWOVAN:  Ckay. | amcalling
2 this neeting to order. Good norning.
3 Could we all rise for the flag.
4 (Wher eupon, the Pl edge of



OCO~NOOUITS WN B

Al |l egi ance was recited.)

MADAME CHAI RWOVAN:  Thi s neeting was
call ed pursuant to the provisions of the Open
Public Meeting Act.

Notices of this nmeeting were faxed to the
Newar k Star Ledger, Trenton Times, Courier Post
of Cherry Hill, the Secretary of State and
e-mailed to the New Jersey Foundation for Open
CGovernment, February 23rd, 2009.

Proper notice having been given, the
secretary is directed to include this statenent
in the mnutes of this neeting.

In the event of a fire alarmactivation
pl ease exit the building follow ng the exit
signs located within the conference room and
t hroughout the buil di ng.

The exit signs will direct you to the two
fire evacuation stairways |ocated in the
bui | di ng.

Upon | eaving, please followthe fire
war dens, which can be | ocated by the yell ow

hel nets. Please followthe flow of traffic
away from the buil di ng.

Rol | call

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAOVAN:  Yes.

MS. HAI RSTON: Janice L. Kovach?

MS. KOVACH:. Yes.

MB. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:  Yes.

MS. HAI RSTON: Dave Fl ei sher?

MADAME CHAI RAOMVAN:  Not here.

Okay. We're going to go into closed.

WHEREAS, N.J.S. A 10:4-12 pernmits a public
body to go into closed session during a public
neeting; and

WHEREAS, the Governnent Records Counci
has deened it necessary to go into closed
session to discuss certain matters which are
exenpt from public under the Open Public
Meeti ngs Act; and

WHEREAS, the regular neeting of the
Council will reconvene at the conclusion of the
cl osed neeting;

NOW THEREFORE, BE | T RESOLVED, that the
Council will convene in closed session to

receive legal advice and discuss anticipated
l[itigation in which the Council may becone a
party pursuant to N.J.S. A 10:4-12.b(7) in the
following matters:

Sandra Schul er versus Borough of
Bl oomsbury (2007-243), Hunterdon;

Al'l en Johnson versus Borough of Oceanport
(2008-141), Monnout h;

NJFOG versus GRC



BE | T FURTHER RESOLVED, that the Counci
will disclose to the public the natters
di scussed or determ ned in closed session as
soon as possible after final decisions are
i ssued in the above cases.

May | have a notion?

M5. FORSYTH. So noved

M5. KOVACH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAVE CHAI RWOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:.  Yes.

MADAME CHAI RWOMAN:  Thank you

(Wher eupon, the Council goes

into cl osed session. The tine
is 9:40 a.m)

(Back in open session. The tine
is 10:20 a.m)

MADAME CHAI RWOMAN:  Can | have a nmotion to
go into open session?

MS. FORSYTH. So npved.

M5. KOVACH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAMOVAN:  Yes.

M5. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn For syt h?

MS. FORSYTH:  Yes.

MADAME CHAI RWOMVAN:  Okay. Before we
start, I'mjust going to edit on the closed
session to read, our second one, Allen Johnson
v. Borough of QOceanport should read 2007-107.

Ckay. Now, approval of the m nutes.

Could | have a notion to approve the open
session mnutes from Novenber 19th, 20087

MS. FORSYTH. So noved

MS. KOVACH. Second.

MS. HAI RSTON:  Robin Berg Tabakin?

MADAME CHAI RMOVAN:  Yes

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:. Yes.

MADAME CHAI RWOMAN:  Mbtion to approve
cl osed session m nutes Decenber 18th, 20087

MS. KOVACH: So noved.

MS. FORSYTH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAME CHAI RWOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn For syt h?

M5. FORSYTH. Yes.



MADAME CHAI RWOMAN:  Open session mnutes
Decenber 18th, 2008

MS. FORSYTH: Madane Chair, | have sone
corrections that | spoke to M ss Gordon about
on Pages 19 to 21, there is a dial ogue that
t akes pl ace between a nenber of the audience
and it is described to nme, and | think it was
M ss Gordon or Mss Allen who nade those
coment s.

MADAME CHAI RMOVAN:  Ch, vyes.

MS. FORSYTH. Because |'mtal king about a

ot of legal things that | have no cl ue.

MB. STARGHI LL: Well, they el evated you

MS. FORSYTH: Yeah. Practicing wthout a
i cense.

It starts on Page 19.

MS. STARGHI LL: Tal ki ng about statutes.

MS. FORSYTH:  Yeah.

MS. STARGHI LL: Okay. Let's attribute the
conments presently attributed to Ms. Forsyth to
Ms. Allen.

MADAME CHAI RWOVAN:  From line --

MS. STARGHI LL: Fromline 7 down to --
well, to 25; right?

MS. FORSYTH: To Page 25

MS. STARGHILL: Then line 7, in the nmddle
of Page 19 up until the end of that
conversation, which ends on Page 21

M5. FORSYTH: 21, three-quarters of the
way down the page.

MB. STARGHI LL: 0049; line one?

M5. FORSYTH: Yeah. Actually it's line
five; 007; line 5.

MS. STARGHI LL: So, everywhere that it
says Ms. Forsyth, it should be Ms. Allen.

MADAME CHAI RWOMAN:  Okay. Could | have a

notion to approve the minutes as --

MB. STARGHI LL: Amended.

MADAME CHAI RAOMVAN:  Yes.

M5. FORSYTH: So noved. So noved as
anmended.

M5. KOVACH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAOVAN:  Yes.

MS. HAI RSTON:  Jani ce Kovach?

MS. KOVACH: Yes.

M5. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:.  Yes.

MADAME CHAI RAOVAN:  Now, the
Admi ni strative Conpl ai nt Council Adjudication
there are 32.

Do | have a nmotion to approve?

M5. KOVACH:  So noved.

MS. FORSYTH: Second.

M5. HAI RSTON: Robin Berg Tabaki n?



MADAMVE CHAI RAMOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH. Yes.

MADAME CHAI RMOVAN:  Now, the | ndividua

Conpl ai nt Counci | Adj udi cation

All right. The first one that we have a
quorum for is Beth Barile v. Stillwater
Townshi p(2007-92) (Sussex) .

MS. KEYS: The Executive Director
respectfully recommends the Council find that:

1. Because the custodian has asserted
that portions of the records were lawfully
redacted pursuant to N.J.S. A 10:4-12, the
Counci |l rnust determ ne whether the |ega
concl usi ons asserted by the Custodian are
properly applied to the records at issue
pursuant to Paff v. New Jersey Departnent of
Labor, Board of Review, Appellate Division
2005.

Therefore, the GRC nust conduct an in
canera review of the requested records to
deternmine the validity of the Custodian's
assertion that the requested records were
properly redact ed.

2. The Custodian must deliver to the
Council in a seal ed envel ope nine copies of the
request ed unredacted docunent, see Nunber 1
above, a docunent or redacted index, as well as
a legal certification fromthe Custodian, in

accordance with New Jersey Court Rule 1:4-4,
that the document provided is the document
requested by the Council for the in canera
i nspection. Such delivery nust be received by
the Council within five business days from
recei pt of the Council's Interim Order

3. Pursuant to OPRA Section 1, Dona
Meyers v. Borough of Fair Lawn, GRC Conpl ai nt
Nunmber 2005-127, Decenber 25, and Seerey v.
Upper Pittsgrove Townshi p, GRC Conpl ai nt Nunber
2005- 38, Decenber 2005, the Custodian's
assertion of the confidentiality of the records
sought in request Item Nunber 3 and the
Custodi an's contention that OPRA does not apply
to home conputers were inproper. The
Cust odi an' s response was not supported by any
provi si ons of OPRA or ensuing case |aw

4. Pursuant to OPRA Section 7.b, the GRC
does not have the authority to adjudicate
whet her a Custodi an has conplied with OPVA or
any other statute other than OPRA. See Thonas
Al legretta v. Borough of Fairlawn, GRC
Conpl ai nt Number 2005-132, Decenber 2006,
hol di ng that based on Section 7.b, the GRC does



not have the authority to adjudicate whether a

Custodi an has conplied with OPMA or any statute
ot her than OPRA

Because Stillwater O dinance 2007-22 sets
copy fees for OPRA requests in excess of the
fees authorized by OPRA, the Ordinance is
invalid as applied to OPRA requests. Under
OPRA, the Custodian may only charge the actua
cost of duplication for the record requested,
OPRA Section 5.b.

Whil e the Custodian has certified in one
i nstance that the actual cost of duplicating
the record requested is $5, she has certified
that the town -- the town purchases 100 CD ROWs
for $35, thereby nmaking the cost per CD-ROM. 35
cents.

Because the Custodian has failed to
establish that the Township will incur any
addi tional costs for duplicating the requested
record, the Custodian has violated Section 5.b
of OPRA. Libertarian Party of Central New
Jersey v. Mirphy, Appellate Division 2006

6. The Council defers analysis of whether
the Custodian knowingly and willfully violated
OPRA and unreasonably deni ed access under the
totality of the circunstances the Custodian's

conpliance with the Council's Interim Order.
MADAME CHAI RMOVAN:  Any questions?
(No response.)

MADAME CHAI RAOMVAN:  Mbtion?

MS. FORSYTH. So npved.

M5. KOVACH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RWOVAN:  Yes.

M5. HAI RSTON:  Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:  Yes.

MADAME CHAI RWOVAN:  Allan M Johnson v.
Bor ough of Oceanport (2007-107).

MR, CARUSG | wanted to nmake you aware
there is an amendnent in place, a footnote that
has been added to --

MS. STARGHI LL: Actually where -- this is
the conplaint in which due to our |ack of
guorum for last nmeeting, in fact that neeting
was cancel ed, the 35 days expired under the
Public Administrative Law. The expiration for
accepting, rejecting or nodifying initial
deci sions of the Administrative Law Judge,
therefore, the GRCwill be filing an extension

of 45 days, which will informcounsel that we
will proceed with our adjudication
under standi ng that the extension we're given



are just so.

Go ahead. That footnote will no |onger be
necessary, Frank

MR CARUSO The Executive Director
respectfully recommends that:

1. The Decenber 15th, 2008 Initia
Deci si on of Administrative Law Judge Martone,
whi ch finds that Council man Sharkey know ngly
and willfully violated OPRA and unreasonably
deni ed access to the Conpl ai nant's Novenber
9th, 2006 OPRA request under the totality of
the circunstances, and the conduct of
Counci | man Sharkey was intentional and
del i berate, with know edge of the w ongful ness
of his actions, and not merely negligent, and
whi ch ordered Council man Hugh Sharkey to pay a
civil penalty in the anbunt of $1000 for this
initial violation pursuant to Section 11.a of
OPRA i s adopt ed.

2. The Initial Decisionis nodified to
require that, pursuant to Section 11.a, this
penalty shall be collected and enforced in

proceedi ngs in accordance with the Penalty
Enf orcement Law of 1999 and the rules of the
Court governing actions for the collection of
civil penalties.

Therefore, pursuant to N.J.S. A 2A 11 and
New Jersey Court Rule 4:70-3, paynment of civi
penalties are to be nade payable to the
Treasurer of the State of New Jersey and shal
be remitted to the GRC

3. Council man Hugh Sharkey shall conply
with I'tem Nunmber 2 above within five business
days fromreceipt of the Council's Interim
O der.

MADAME CHAI RWOVAN:  Mbtion?

M5. KOVACH:  So noved.

M5. FORSYTH.  Second.

M5. HAI RSTON: Robin Berg Tabaki n?

MADAME CHAI RAOMVAN:  Yes.

M5. HAI RSTON:  Jani ce Kovach?

MS. KOVACH  Yes.

MS. HAI RSTON: Kat hryn Forsyth?

M5. FORSYTH: Yes.

MADAMVE CHAI RAWOVAN:  Janes Leak v. Union
County Prosecutor's O fice(2007-148).

MR. CARUSO The Executive Director

respectfully recommends the Council find that:
1. Pursuant to Section 6 of OPRA, the

Cust odi an has borne her burden of proving a

| awf ul denial of access to records responsive

to request Itens Nunber 1, Nunber 2 and Number

3 because the records are exenpt from

di scl osure pursuant to N.J.S. A 47:1.A-1.1,

McCrone, The Trenton Times v. Burlington County



Prosecutor's O fice, GRC Conpl aint Nunber
2005- 146, Novenber 2005, and Executive O der
Nurber 69.

2. The Custodian's failure to respond in
witing to the Conpl ainant's OPRA request,
Itens Nunber 4 through Number 8 either granting
access, denying access, seeking clarification
or requesting an extension of tine within the
statutorily mandated seven busi ness days
results in a deemed denial of the Conplainant's
OPRA request pursuant to Section 5.g of OPRA
Section 5.i of OPRA, and Kelley v. Township of
Rockaway, GRC Conpl ai nt Nunmber 2007-11, Cctober
2007.

3. The Custodian's assertion in this
Conpl ai nt shoul d have been provi ded request
Items Nunber 4 through 8 by a defense attorney

or public defender is not a |awful reason for
the Custodian's failure to respond pursuant to
Vessio v. Township of Manchester, GRC Conpl ai nt
Nunber 2006-130, April 2008.

4. Pursuant to N.J.S. A 47:1A-6, the
Custodi an has failed to bear his burden of
proving a | awful denial of access to the
records requested in the Conplainant's May 5th,
2007 OPRA request. The Custodi an shal
di sclose all records requested in Itens Nunber
4 through 8 with appropriate redactions, if
any, and a redaction index detailing the
general nature of the information redacted and
the I awful basis for such redactions as
required by Section 6 of OPRA and Section 5.g
of OPRA

If those -- if no records responsive to
request Itens Nunber 4 through 8 exist, the
Custodi an must provide a certification stating
as such to the GRC

5. Now, the Custodian shall conply with
Item Nunber 4 above within five business days
fromreceipt of the Council's Interim Oder and
si mul taneously provide certified confirmation
of compliance, in accordance with New Jersey

Court Rule 1:4-4, to the Executive Director

6. The Council defers analysis of whether
t he Custodian knowingly and willfully violated
OPRA and unreasonably deni ed access under the
totality of the circunmstances pending the
Custodi an's conpliance with the Council's
Interim Order.

MADAME CHAI RAOVAN:  Mbtion?

MS. STARGHILL: | have an edit, Page 5
the last full paragraph, the | ast sentence
reads, "Therefore, the ballistics report
responsive to |Item Nunber 2 of the
Conpl ai nant's May 5th, 2007 OPRA request."



It should be, the request of this Board
pursuant to N.J.S. A 47:1A-1.1; is that
correct?

MR. CARUSO  Yes.

MS. STARGHI LL: Ckay.

MADAME CHAI RWOVAN:  Ckay. As edited.

MS. KOVACH. So noved as anended.

MS. FORSYTH. Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

MB. HAI RSTON: Kat hryn Forsyth?
MS. FORSYTH:.  Yes.
MADAME CHAI RWOVAN:  Sandra Schul er v.

Bor ough of Bl oonsbury(2007-151) (Hunt erdon).
M5. LOMI E: The Executive Director
respectfully recormends the Council accept the
Admi ni strative Law Judge's Initial Decision

dat ed February 6, 2009.

Therefore, no further adjudication is
required.

MADAME CHAI RAOMVAN: Mot on?

M5. FORSYTH: So noved.

M5. KOVACH. Second.

MS. HAI RSTON: Robin Berg Tabakin?

MADAMVE CHAI RAMOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn For syt h?

MS. FORSYTH:.  Yes.

MADAME CHAI RWOMAN:  Alli Morgano v. Essex
County Prosecutor's Ofice(2007-156).

MR, STEWART: The Executive Director
respectfully recomends the Council find that:
The Custodi an has conplied with the
Council's Cctober 29th, 2008 Interim Oder by

redacting and disclosing the records to the
Conpl ai nant as directed in Paragraphs Number 2
and Paragraph Nunmber 4 of the Interim Order and
subsequently providing a certification to the
CGRC within five business days as ordered by the
Counci | .

MADAME CHAI RWOVAN:  Moti on?

M5. FORSYTH: So noved.

M5. KOVACH:  Second.

M5. HAI RSTON: Robin Berg Tabaki n?

MADAME CHAI RAOVAN:  Yes.

M5. HAI RSTON: Jani ce Kovach?

M5. KOVACH: Yes.

MS. HAI RSTON:  Kat hryn Forsyth?

M5. FORSYTH.  Yes.

MADAME CHAI RWOVAN:  John Paff v. Township
of Maurice River(2007-168) (Cunberl and).

M5. LOMIE: | just want to note, our



original position has been anended in
anticipation of the end of January, and a copy
shoul d be in as well.

MADAME CHAI RWOVAN:  Ckay.

M5. LOMI E: The Executive Director
respectfully recomends the Council find that:

Thi s compl ai nt shoul d be di sm ssed because

the Conpl ai nant withdrew his Conpl aint via
letter to the GRC dated January 26th, 2009.

MADAME CHAI R\OVAN:  Moti on?

M5. KOVACH:  So noved

M5. FORSYTH.  Second.

MS. HAI RSTON: Robin Berg Tabakin?

MADAME CHAI RAOMVAN:  Yes.

M5. HAI RSTON:  Jani ce Kovach?

M5. KOVACH  Yes.

MS. HAI RSTON:  Kat hryn Forsyth?

M5. FORSYTH: Yes.

MADAME CHAI RWOVAN: M chael Brown v. New
Jersey Departnment of Corrections(2007-191).

MS. ZI EGLER- SEARS: The Executive Director
respectfully recomends the Council find that:

1. Because the Custodian herein certified
that no records exist that are responsive to
Item Nunmber 1, the Custodian did not unlawfully
deny access to the requested record. See
Pust erhofer v. New Jersey Departnent of
Educati on, GRC Conpl ai nt Number 2005-49, July
2005, stating that the Custodian did not
unl awful Iy deny access because the Custodi an
certified that the requested records did not
exi st.

2. Because Itens Nunber 2, Nunber 3 and
Nunber 4 require the Custodi an to conduct
research in order to deternine the records
responsive to the request, and fail to specify
i dentifiable government records, the
Conpl ai nant's OPRA request for these itenms is
invalid. MAG Entertainnent, LLC v. Division of
Al coholic Beverage Control, Appellate Division
2005, Bent v. Stafford Police Departnent,
Appel I ate Division 2005, and New Jersey
Bui | ders Association v. New Jersey Council of
Af f ordabl e Housi ng, Appellate Division 2007.

3. Item Nunber 5 requests records
eval uating the visitation program under
N.J. A . C. 10A:18-6.6. The Custodian certifies
that this request fails to specify the record
requested. Because this request fails to
specifically identify the docunents sought, it
is not enconpassed by OPRA and therefore is
invalid. Bent v. Stafford Police Departnent,
Appel | ate 2005.

4. Based upon the foregoing, the
Cust odi an has borne her burden of proof that



t he denial of access to the requested records
was aut horized by |aw pursuant to OPRA Section

6.

MADAME CHAI RAOMVAN:  Mbtion?

MB. KOVACH. So noved.

M5. FORSYTH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAME CHAI RAOVAN:  Yes.

M5. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:  Yes.

MADAME CHAI RWOVAN:  Martin O Shea v. Pine
Hi || Board of Education(2007-192)(Canden).

M5. KEYS: The Executive Director
respectfully reconmends the Council find that:

Because the Custodian has certified that
the Pine Hi Il Board of Education |acks the
equi pment necessary to fulfill the OPRA
request, and because the vendor invoice
submitted by the Custodian is reasonabl e and
based on the cost actually incurred by the
agency, and because the Conpl ai nant has fail ed
to -- and because the Conplainant has failed to
submt any credi ble evidence that the vendor
i nvoi ce submtted by the agency is
unr easonabl e, the proposed estimte of 10.48

for duplication is reasonabl e and consi stent
with Section 5.c of OPRA

2. The evidence of record indicates that
t he Custodi an responded in witing to the
Conpl ai nant' s OPRA request on the sane business
day as receipt, thereof, providing an estimate
of $10 to provide a copy of the requested
audi ot ape.

Mor eover, the estimate of 10.48 subnitted
by the agency's vendor is reasonabl e pursuant
to Section 5.c of OPRA

Therefore, the Custodi an herein has not
knowi ngly and willfully violated OPRA nor
unr easonabl y deni ed access to the requested
record under the totality of the circunstances
pursuant to Section 11.a of OPRA

3. The Conmplainant failed to achieve the
desired result of disclosure of a requested
record at a |ower fee. Because no change has
cone about as a result of the Conplainant's
actions, the Conplainant is not a prevailing
party as defined in Teeters v. DYFS, Appellate
Di vi sion 2006, and as such is not entitled to
prevailing party attorney's fees. See, New
Jersey Buil ders Association v. New Jersey

Counci| on Affordabl e Housi ng, Appellate
Di vi sion 2007 and Section 6 of OPRA



MADAME CHAI RWOVAN:  Mbtion?

M5. KOVACH: So noved.

MS. FORSYTH.  Second.

M5. HAI RSTON: Robin Berg Tabaki n?

MADAME CHAI RAOMVAN:  Yes.

MB. HAI RSTON:  Jani ce Kovach?

MS. KOVACH  Yes.

MS. HAI RSTON:  Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RWOVAN:  CGeorge Rodgers v. New
Jersey Departnment of Corrections(2007-311).

MS. ZI EGLER- SEARS: The Executive Director
respectfully recomends that the Council find
t hat :

1. Because the Custodian has certified
that she inforned the Conplainant in witing
wWithin the statutory tine frane that 13
docunents totaling 21 pages were avail abl e upon
t he Conpl ai nant's paynment of a $13 copying fee,
and because the Custodian is not required to
rel ease the requested records until paynment is
recei ved pursuant to OPRA Section 5.b and Paff
v. City of Plainfield, GRC Conplaint Number

2006- 54, July 2006, and because the Conpl ai nant
has not as of yet paid the copying fee, the
Cust odi an has not unlawfully denied the
Conpl ai nant access to said records.

2. Pursuant to Paff v. Departnment of
Labor, Appellant Division 2005, the GRC nust
conduct an in camera review of the requested
Speci al I nvestigation Division Report to
determ ne the validity of the Custodian's
assertion that the report contains information
generated by the Department of Corrections
related to its investigation of a grievance
filed against the Departnent of Corrections
staff, and therefore is not a governnent record
pursuant to OPRA Section 1.1.

3. The Custodian must deliver to the
Council nine copies of the requested unredacted
docunents, a docunent or redaction index, as
well as legal certification fromthe Custodian
in accordance with New Jersey Court Rule 1:4-4,
that the docunents provided are the docunents
requested by the Council for the in canera
i nspection. Such delivery nust be received by
the GRC within five business days fromreceipt
of the Council's Interim Order.

4. The Council| defers anal ysis of whether
the Custodian knowingly and willfully violated
OPRA and unreasonably deni ed access under the
totality of the circunstances pending the
Custodi an's conpliance with the Council's
InterimOrder.

MADAME CHAI RWOVAN:  Mbti on?



M5. FORSYTH. So noved.

MS. KOVACH. Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAME CHAI RAOVAN:  Yes.

MB. HAI RSTON:  Jani ce Kovach?

MS. KOVACH: Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RMOVAN:  Kevin Starkey v. New
Jersey Departnent of Transportation(2007-315,
316 and 317).

MS. LOMIE: The Executive Director
respectfully recomends the Council find that:
1. Because the Custodian previously
provi ded the Conplainant with the requested

records, the Council's Cctober 29th, 2008
InterimOrder was not necessary.
However, the Council issued said Order

because the Custodian failed to notify the
Counci | that he had provided said records to

t he Conpl ai nant approxi mately seven nont hs
prior to the adjudication of these conplaints.

2. Because the Conplainant's three OPRA
were volum nous, it is reasonable that the
Custodi an required additional tine beyond the
statutorily mandat ed seven busi ness days to
fulfill said requests.

Additionally, the evidence of record
i ndi cates that the Custodian made efforts to
fulfill said requests fromthe time that he
recei ved said requests until the time that he
provi ded said records to the Conpl ai nant.

However, the evidence of record al so
i ndicates that the Custodian failed to
continuously notify the Conplainant in witing
of the Custodian's efforts to fulfill said
requests.

Therefore, it is concluded that the
Custodi an's actions do not rise to the I evel of
a knowing and willful violation of OPRA and
unr easonabl e deni al of access under the
totality of the circumstances.

However, the Custodian's unl awful deened

deni al of access and failure to notify the
Conpl ai nant in witing of when the records
woul d be nade avail able after the Conpl ai nant
paid the special service charge appears
negl i gent and heedl ess since he is vested with
the I egal responsibility of granting and
denyi ng access in accordance with the | aw

3. Based on the fact that the courts of
this State have deternmined that the State's fee
shifting statutes are intended to conpensate an
attorney hired to represent a plaintiff, not an
attorney who is the plaintiff representing



himsel f, as well as the GRC s decisions in
Philip Boggia v. Borough of Gakland, GRC
Conpl ai nt Nunber 2005-36, April 2006 and Daryle
Pitts v. New Jersey Departnent of Corrections,
GRC Compl ai nt Number 2005-71, April 2006, the
Conpl ainant is not entitled to reasonabl e
attorney's fees pursuant to OPRA

MADAME CHAI RAOVAN:  Mbtion?

M5. KOVACH:  Move.

M5. FORSYTH.  Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAME CHAI RMOVAN:  Yes

M5. HAI RSTON: Jani ce Kovach?

MS. KOVACH: Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RWOVAN: Leon W1 k v. Borough
of Aval on(2008-5) (Cape May).

Ms. KEYS: The Executive Director
respectfully recomends the Council find that:

Because the Custodian failed to notify the
Conplainant in witing within the statutorily
mandat ed seven busi ness days of the anticipated
date of availability of the requested record,

t he Custodi an's Novenber 29th, 2008 witten
response to the Conplainant's request is

i nsufficient pursuant to Section 5.i of OPRA
See Hardwi ck v. New Jersey Departnent of
Transportation, GRC Conplain Nunber 2007-164,
February 2008.

2. Because the Custodi an responded in
witing to the Conpl ainant's OPRA request
within the seven busi ness days nandated by OPRA
and because the Custodi an has certified that
she provided the Conplainant with the record
requested in the mediumrequested as soon as
the record became avail abl e, 19-busi ness days
after the Custodian indicated that access woul d

be del ayed in order to convert the record to
the medi umrequested, it is concluded that the
Custodi an's actions do not rise to the | evel of
a knowing and willful violation of OPRA and
unr easonabl e deni al of access under the
totality of the circunstances

However, the Custodian's actions appear
negl i gent and heedl ess since she is vested with
the legal responsibility of granting and
denyi ng access in accordance with the | aw.

MADAME CHAI RAWOVAN:  Mbtion?

M5. KOVACH. So noved.

M5. FORSYTH: | second.

MS. HAI RSTON: Robin Berg Tabakin?

MADAMVE CHAI RAOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH: Yes.



MS. HAI RSTON: Kathryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RWOVAN: W I liam Osterman v.
City of Trenton(2008-12)(Mercer).

MR. STEWART: The Executive Director
respectfully recommends the Council find that:

1. Custodian Conti's failure to respond
inwiting to the Conplainant's OPRA request

granting access, denying access, seeking
clarification or request an extension of tine
within the statutorily rmandated seven busi ness
days results in a deemed denial of the
Conpl ai nant' s OPRA request pursuant to OPRA
Section 5.9, OPRA Section 5.i and Kelley v.
Townshi p of Rockaway, GRC Conpl ai nt Nunber
2007-11, Cctober 2007.

2. Because the evidence of record reveals
that Custodi an Conti determ ned no records
responsi ve to the Conplainant's OPRA request
exi sted, Custodian Conti did not unlawfully
deny the Conpl ai nant access to the record
pursuant to OPRA Section 1.1 and the Council's
deci si ons Pusterhofer v. New Jersey Depart nent
of Education, GRC Conpl ai nt Nunber 2005- 49,
July 2005, and Renna v. County of Union, GRC
Conpl ai nt Nunber 2005-89, October 2005.

3. Although Custodian Conti's failure to
provide a witten response to the Conplainant's
OPRA request within the statutorily nandated
seven business days resulted in a deened
deni al , because Custodi an Conti provided a
witten response to the Conpl ai nant eight
busi ness days following the date of the

Conpl ai nant' s request inform ng the Conpl ai nant
that there were no records relevant to this
conplaint that were responsive to the
Conpl ai nant's request, it is concluded that
Custodi an Conti's actions do not rise to the
| evel of a knowing and willful violation of
OPRA and unreasonabl e deni al of access under
the totality of the circumstances

However, Custodian Conti's unlawful deened
deni al of access appears negligent and heedl ess
since he is vested with the | ega
responsi bility of granting and denyi ng access
in accordance with the | aw

MADAME CHAI RAOVAN: Mot i on?

MS. KOVACH: So noved.

M5. FORSYTH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAOVAN:  Yes.

M5. HAI RSTON:  Jani ce Kovach?

M5. KOVACH.  Yes.

M5. HAI RSTON: Kat hryn For syt h?

MS. FORSYTH:  Yes.



MADAME CHAI RWMOVAN:  Leonard Lucente v.
Cty of Trenton(2008-30) (Hudson).
MR. CARUSO The Executive Director

respectfully recommends the Council find that:

1. The Custodian's failure to respond in
witing to the Conpl ainant's OPRA request
ei ther granting access, denying access, seeking
clarification or requesting an extension of
time within the statutorily nmandated seven
busi ness days results in a deenmed denial of the
Conpl ai nant' s OPRA request pursuant to Section
5.9 of OPRA, Section 5.i of OPRA, and Kelley v.
Townshi p of Rockaway, GRC Conpl ai nt Nunber
2007-11, Cctober 2007.

2. The Custodi an has borne his burden
that the denial of access to the redacted
information in the record responsive was
aut hori zed by | aw pursuant to Section 10 of
OPRA and Jackson v. Kean University, GRC
Conpl ai nt Nunber 2002-98, February 2004. See
also Mtzak v. Mnal apan- Engl i sht own Regi ona
School s, GRC Conpl ai nt Nunber 2005-205, July
2006.

3. Although the Custodian's failure to
provide a witten response to the Conplainant's
OPRA request within the statutorily nandated
seven busi ness days resulted in a deened
deni al , because the Custodi an bore his burden

of proving a lawful denial of access to the
redacted information in the record responsive
to the Conpl ai nant's Decenber 11th, 2007 OPRA
request pursuant to Section 10 of OPRA and
Jackson v. Kean University, GRC Conpl aint
Nunber 2002-98, February of 2004, it was
concl uded that the Custodian's actions do not
rise to the level of a knowing and willful
viol ati on of OPRA unreasonabl e denial of access
under the totality of the circunstances.

However, the Custodian's unl awful deened
deni al of access appears negligent and heedl ess
since he is vested with the | ega
responsi bility of granting and denyi ng access
in accordance with the | aw

MADAME CHAI RMOVAN:  Thank you

Mot i on?

MB. KOVACH. So noved.

MS. FORSYTH: Second.

MS. HAI RSTON:  Robin Berg Tabakin?

MADAME CHAI RMOVAN:  Yes

M5. HAI RSTON:  Jani ce Kovach?

M5. KOVACH  Yes.

MS. HAI RSTON: Kat hryn Forsyth?

M5. FORSYTH: Yes.

MADAME CHAI RAMOVAN:  Tina Renna v. Township



of Warren(2008-40) (Sonerset).

MS. LOMIE: The Executive Director
respectfully recomends the Council find that:
1. The Custodian's Counsel nmde the
requested records available to the Conpl ai nant
within the ordered five business days and

assessed the actual cost of the CD ROM

However, the Custodian did not provide
certified confirmati on of conpliance to the
Executive Director until the five business days
had expired

Therefore, the Custodian has not fully
conplied with the Council's Novermber 19th, 2008
Interim Order.

2. The evidence of record indicates that
the Custodi an was unaware of the statutorily
mandat ed seven busi ness day response tine
because the Engi neering |Inspector provided a
witten response granting access to the
requested records on the fourth business day,
al t hough said response was insufficient because
it failed to address the Conplainant's
preferred nethod of receiving electronic copies
of said records. The evidence of record al so

i ndi cates that the Custodi an was aware of
OPRA's provision allowing for the inposition of
speci al service charges because the Custodi an
provi ded the Conpl ainant with an estimated
speci al service charge on the seventh business
day, although the Custodian failed to charge
t he actual cost of duplicating the records.

However, there is no evidence to support
the notion that the Custodian's actions were
intentional or willfully ignorant of OPRA

Therefore, it is concluded that the
Custodi an's actions do not rise to the |evel of
a knowing and willful violation of OPRA under
the totality of the circunstances

However, the Custodian's insufficient
response, inaccurate estimted special service
charge and failure to charge the actual cost of
duplicating the records appears negligent and
heedl ess since she is vested with the | ega
responsibility of granting and denyi ng access
in accordance with the |aw

3. Pursuant to OPRA Section 6, Teeters v.
DYFS, Appellate Division 2006, and Mason v.
City of Hoboken and City Cerk of the City of
Hoboken, New Jersey Supreme Court 2008, the

Conpl ainant is a prevailing party entitled to
an award of reasonable attorney's fees.

The conpl ai nt brought about a change,
vol untary or otherwi se, in the Custodian's
conduct .

Specifically, the Custodian nade the
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requested records available to the Conpl ai nant
at the actual direct cost of providing said
copi es.

Addi tionally, using the catal yst theory,
there is a factual causal nexus between the
filing of the Conplainant's Denial of Access
Conpl aint and the relief ultimtely achieved
because the Custodi an made the requested
records available to the Conpl ai nant at the
actual direct cost of providing said copies.

Further, the relief ultimtely secured by
t he Conpl ai nant had a basis in | aw because OPRA
Section 5.b provides that custodi ans nust
charge the actual cost of duplicating records
and OPRA Section 5.c provides that special
service charges nust relate to the actua
direct cost of providing the copies.

Thus, this conplaint should be referred to
the O fice of Administrative Law for the

determi nation of reasonable prevailing party
attorney's fees.

MADAME CHAI RWOMAN:  Thank you

Mot i on?

M5. KOVACH. So noved.

M5. FORSYTH: Second.

MS. HAI RSTON: Robin Berg Tabakin?

MADAMVE CHAI RAOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn For syt h?

MS. FORSYTH.  Yes.

MADAME CHAI RWOMAN:  Robert Verry v.
Bor ough of South Bound
Br ook(2008- 49) ( Soner set) .

MR. CARUSO The Executive Director
respectfully recommends the Council find that:
1. Custodian's failure to respond in

witing to the Conplainant's OPRA requests

ei ther granting access, denying access, seeking
clarification or requesting an extension of
time within the statutorily mandated seven

busi ness days results in a deened denial of the
Conpl ai nant' s OPRA request pursuant to Section
5.9 of OPRA and Section 5.i of OPRA and Kell ey

v. Townshi p of Rockaway, GRC Conpl ai nt Nunber
2007-11, Cctober 2007.

2. Pursuant to Section 6 of OPRA, the
Cust odi an has not borne his burden of proving a
| awful denial of access to the records
requested in the Conpl ainant's three Novenber
16t h, 2007 OPRA requests. The Custodi an shal
di scl ose all requested records with appropriate
redactions, if any, and a redaction index
detailing the general nature of the infornmation
redacted and the lawful basis for such



redactions as required by Section 6 of OPRA and
Section 5.g of OPRA. If no record responsive
to Item Nunber 1 exists, the Custodi an nust
certify to this fact.

3. The Custodian shall comply with Item
Nunber 2 above within five business days from
recei pt of the Council's InterimOrder with
appropriate redactions, including a detailed
docurnent index explaining the | awful basis for
each redaction, and sinultaneously provide
certified confirmation of conpliance, in
accordance with New Jersey Court Rule 1:4-4, to
t he Executive Director

4. The Council defers analysis of whether

the Custodian knowingly and willfully violated
OPRA and unreasonably deni ed access under the
totality of the circunstances pending the
Custodi an's conpliance with the Council's
InterimOrder.

MADAME CHAI RAMOVAN:  Mbti on?

MS. KOVACH. So noved.

MS. FORSYTH. Second.

MS. HAI RSTON:  Robin Berg Tabakin?

MADAME CHAI RAOVAN:  Yes

M5. HAI RSTON:  Jani ce Kovach?

M5. KOVACH.  Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RMOVAN:  Laure Zucker v. Bergen
County | nmprovenment Authority(2008-68).

MR, STEWART: The Executive Director
respectfully recommends the Council find that:

1. Because the Custodi an nade El natan
Rudol ph's unredacted tinme records for the year
2007 fromthe date of hire to the date of
request available to the Conpl ainant, and
because the Custodi an provided certified
confirmation of conpliance, pursuant to New
Jersey Court Rule 1:4-4, to the Executive

Director within five business days of receiving
the InterimOder, the Custodian has conplied
wi th Council's Decenber 18th, 2008 Interim

O der.

2. Because the Custodian pronptly nade
the records available to the Conpl ai nant upon
recei pt of the Council's Decenmber 18th, 2008
InterimOrder, it is concluded that the
Custodi an's actions do not rise to the |level of
a knowing and willful violation of OPRA and
unr easonabl e deni al of access under the
totality of the circunstances

However, the Custodian's denial of access
to El natan Rudol ph's tinme records for the year
2007 appears negligent and heedl ess since he is
vested with the | egal authority of granting and



denyi ng access in accordance with the | aw.
MADAME CHAI RWOMAN:  Thank you
Mot i on?
MS. FORSYTH. So noved
MS. KOVACH:. Second.
MS. HAI RSTON:  Robin Berg Tabakin?
MADAME CHAI RAOVAN:  Yes
M5. HAI RSTON:  Jani ce Kovach?
M5. KOVACH  Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RMOVAN:  Robert Verry v.

Bor ough of South Bound Brook(2008-70 and
71) (Somer set) .

M5. LOMI E: The Executive Director
respectfully reconmends the Council find that:

1. The Custodian's witten response to
t he Conpl ai nant's requests dated March 19t h,
2008, in which the Custodian requested an
extension of tine, is inadequate pursuant to
OPRA Section 5.i, and Hardw ck v. the New
Jersey Department of Transportation, GRC
Conpl ai nt Nunber 2007-164, February 2008,
because the Custodian failed to provide an
antici pated deadl i ne date upon which the
requested records woul d be nmade avail abl e.

As such, the Conplainant's requests are
deened deni ed pursuant to OPRA Section 5.g and
5.i and Kelley v. Townshi p of Rockaway, GRC
Conpl ai nt Nunber 2007-11, October 2007.

2. Because the Conplainant's requests
whi ch are the subject of GRC Conplaint Nunber
2008-70 are not requests for identifiable
government records, the requests are invalid

and the Custodi an has not unlawfully denied
access to the requested records pursuant to MAG
Entertai nment, LLC v. Division of Alcoholic
Beverage Control, Appellate Division 2005, Bent
v. Stafford Police Department, Appellate

Di vi si on 2005, New Jersey Buil ders Associ ation
v. New Jersey Council on Affordabl e Housing,
Appel l ate Division 2007, and Schul er v. Borough
of Bl oonsbury, GRC Conpl ai nt Nunber 2007-151,
Mar ch 2008.

3. Although the Conplainant identified
specific records within a specific tinme period
in his OPRA request which is the subject of GRC
Conpl ai nt Nunber 2008-71, the Custodian is not
required to conduct research in response to a
request pursuant to Donato v. Township of
Uni on, GRC Conpl ai nt Nunber 2005-182, February
2007.

As such, the Conplainant's requests are
i nvalid under OPRA and the Custodi an has not
unl awful Iy deni ed access to the requested



records pursuant to MAG Entertainment, LLC v.

Di vi sion of Al coholic Beverage Control,
Appel I ate Division 2005, Bent v. Stafford
Pol i ce Departnent, Appellate Division 2005, New

Jersey Buil ders Association v. New Jersey
Council on Affordabl e Housing, Appellate
Di vi si on 2007, and Schul er v. Borough of
Bl oonsbury, GRC Conpl ai nt Nunber 2007- 151,
Mar ch 2008.

4. A though the Custodian violated OPRA
Section 5.g and 5.i by providing the
Conpl ai nant wi th an inadequate response to his
OPRA requests, said requests are invalid under
OPRA because they are not requests for
i dentifiabl e governnent records.

Therefore, it is concluded that the
Custodi an's actions do not rise to the | evel of
a knowing and willful violation of OPRA and
unr easonabl e deni al of access under the
totality of the circunstances.

However, the Custodian's deened denial of
access and insufficient request for an
ext ension of tine appears negligent and
heedl ess since he is vested with the |ega
responsi bility of granting and denyi ng access
in accordance with the | aw

MADAME CHAI RMOVAN:  Thank you

Mot i on?

M5. KOVACH: So noved.

MB. FORSYTH: Second.

MS. HAI RSTON:  Robin Berg Tabakin?

MADAME CHAI RAOVAN:  Yes

M5. HAI RSTON:  Jani ce Kovach?

M5. KOVACH: Yes

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAMVE CHAI RAMOVAN:  Robert Verry v.
Bor ough of South Bound
Br ook (2008- 72) ( Sorer set) .

M5. LOMNI E: The Executive Director
respectfully recommends the Council find that:

1. The Custodian's failure to respond in
witing to the Conpl ainant's OPRA request
ei ther granting access, denying access, seeking
clarification or requesting an extension of
time within the statutorily mandated seven
busi ness days results in a deermed denial of the
Conpl ai nant' s OPRA request pursuant to OPRA
Section 5.g and 5.i, as well as Kelley v.
Townshi p of Rockaway, GRC Conpl ai nt Nunber
2007-11, Cctober 2007.

However, the Custodian would not have
unl awful Iy deni ed access if he responded within
the appropriate tinme frame because no records
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responsi ve to the Conplainant's request exist.
See Pusterhofer v. New Jersey Departnent of
Educati on, GRC Conpl ai nt Number 2005-49, July
2005.

2. Although the Custodian's failure to
provide a witten response to the Conplainant's
OPRA request within the statutorily nandated
seven busi ness days resulted in a deened
deni al, because no records responsive to the
Conpl ai nant's request exist, it is concluded
that the Custodian's actions do not rise to the
I evel of a knowing and willful violation of
OPRA and unreasonabl e deni al of access under
the totality of the circunstances.

However, the Custodian's unl awful deened
deni al of access appears negligent and heedl ess
since he is vested with the | ega
responsi bility of granting and denyi ng access
in accordance with the | aw

MADAME CHAI RWOMAN:  Thank you

Mot i on?

M5. FORSYTH. So noved

MADAME CHAI RMOMVAN:  Second?

MB. KOVACH. Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAOVAN:  Yes.

M5. HAI RSTON:  Jani ce Kovach?

MS. KOVACH:. Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:  Yes.

MADAME CHAI RWOMAN:  Robert Verry v.
Bor ough of South Bound
Br ook(2008- 85) ( Soner set).

MR. CARUSO  The Executive Director
respectfully recomends the Council find that:

1. The Custodian's failure to respond in
witing to the Conplainant's OPRA request
ei ther granting access, denying access, seeking
clarification or requesting an extension of
time within the statutorily mandated seven
busi ness days results in a deened denial of the
Conpl ai nant' s OPRA request pursuant to Section
5.g of OPRA, Section 5.i of OPRA and Kelley v.
Townshi p of Rockaway, GRC Conpl ai nt Nunber
2007-11, Cctober 2007.

2. Because the Custodian failed to
i medi ately grant or deny access to the
requested invoices or respond in witing
requesting additional time to respond, the
Cust odi an has al so violated Section 5.e of

OPRA. See Herron v. Township of Mntclair, GRC
Conpl ai nt Nunber 2006-178, February 28th, 2007

3. The Custodian has failed to bear his
burden of proof that this denial of access to
the requested invoices from August, 2005 to
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June, 2006 was | awful under Section 6 of OPRA
The Custodi an shall disclose the requested
records with appropriate redactions, if any,
and a redaction index detailing the genera
nature of the information redacted and the

| awful basis for such redactions as required by
Section 6 of OPRA, Section 5.g of OPRA. If no
records responsive to the Conplainant's July
14t h, 2006 OPRA request exist, the Custodian
nust provide a certification stating as such to
the GRC.

4. The Custodian shall conply with Item
Nurmber 3 above within five business days from
recei pt of the Council's InterimOrder with
appropriate redactions, including a detail ed
docunent index explaining the | amful basis for
each redaction, and sinultaneously provide
certified confirmation of conpliance, in
accordance with New Jersey Court Rule 1:4-4, to
t he Executive Director

5. The Council defers analysis of whether
t he Custodi an knowingly and willfully violated
OPRA and unreasonably deni ed access under the
totality of the circunstances pending the
Custodi an's conpliance with the Council's
InterimOrder.

MADAME CHAI RWOVAN: Mot on?

M5. KOVACH: So noved.

M5. FORSYTH.  Second.

M5. HAI RSTON: Robin Berg Tabaki n?

MADAME CHAI RAOMVAN:  Yes.

MB. HAI RSTON:  Jani ce Kovach?

Ms. KOVACH  Yes.

MS. HAI RSTON: Kat hryn Forsyth?

M5. FORSYTH: Yes.

MADAME CHAI RWOMAN:  Robert Verry v.
Bor ough of South Bound
Br ook (2008-106) ( Soner set ).

MR. CARUSO The Executive Director
respectfully recommends the Council find that:

1. The Custodian's failure to respond in
witing to the Conpl ainant's OPRA request
ei ther granting access, denying access, seeking
clarification or requesting an extension of
time within the statutorily nmandated seven

busi ness days results in a deenmed denial of the
Conpl ai nant' s OPRA request pursuant to Section
5.9 of OPRA, 5.i of OPRA, and Kelley v.
Townshi p of Rockaway, GRC Conpl ai nt Nunber
2007-11, Cctober 2007.

2. Because the Custodian certified that
t he executive session mnutes were not yet
approved by Council at the tinme of the
Conpl ai nant's OPRA request, these mnutes are
exenpt from di scl osure under OPRA as ACD



mat eri al pursuant to Parave-Fogg v. Lower
Al l oways Townshi p, GRC Conpl ai nt Number
2006- 51, August 2006 and Section 1.1 of OPRA

However, the Custodi an has not borne his
burden of proving a |l awmful denial of access to
the draft minutes pursuant to Section 6 of OPRA
because the Custodian's failure to respond in
writing within the statutorily nandated tine
frame resulted in a deenmed deni al .

3. Although the Custodian violated
Section 5.g of OPRA and Section 5.i of OPRA and
failed to bear his burden of proving a | awful
deni al of access by not responding within the
statutorily mandat ed seven busi ness day tinme
frame, the requested executive session mnutes

are not subject to disclosure because the
m nutes were not approved by the governing body
at the tine of the request.

Therefore, it is concluded that the
Custodi an's actions do not rise to the | evel of
a knowing and willful violation of OPRA and
unr easonabl e deni al of access under the
totality of the circunstances.

However, the Custodi an's deened deni al of
access appears negligent and heedl ess since he
is vested with the | egal responsibility of
granting and denyi ng access in accordance with
t he | aw.

MADAME CHAI RWOMAN:  Thank you

Mot i on?

MS. KOVACH. So noved.

MS. FORSYTH. Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAOVAN:  Yes.

M5. HAI RSTON: Jani ce Kovach?

M5. KOVACH.  Yes.

M5. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:  Yes.

MADAME CHAI RWOMAN:  David Nugent v. Ccean
County Col | ege(2008-120( Ccean).

MR. CARUSO  The Executive Director
respectfully reconmends the Council find that:

Because the Conpl ai nant's OPRA request did
not specify an identifiable governnent record,
but instead sought information, the
Conpl ai nant's OPRA request is invalid. MG
Entertai nment, LLC v. Division of Alcoholic
Beverage Control, Appellate Division 2005, Bent
v. Stafford Police Department, Appellate
Di vi si on 2005.

MADAME CHAI RMOVAN:  Thanks.

Mot i on?

M5. FORSYTH. So noved.

MS. KOVACH. Second.

M5. HAI RSTON: Robin Berg Tabaki n?



MADAMVE CHAI RAOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

M5. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH:.  Yes.

MADAME CHAI RWOVAN: M chael Matthews v.
City of Atlantic City(2008-123)(Atlantic).

MR. CARUSO  The Executive Director
respectfully reconmends that Council find that:

1. The Custodian's failure to respond in

witing to the Conplainant's OPRA request

ei ther granting access, denying access, seeking
clarification or requesting an extension of
time within the statutorily mandated seven

busi ness days results in a deened denial of the
Conpl aint's OPRA request pursuant to Section
5.9 of OPRA, 5.i of OPRA and Kelley v. Township
of Rockaway, GRC Conpl ai nt Nunber 2007-11,

Oct ober 2007.

2. The Custodian woul d not have
unl awful |y deni ed access to the Conplainant's
April 7th, 2008 OPRA request except that
failure to respond in witing granting access,
denyi ng access, requesting clarification or
requesting an extension of the statutorily
mandat ed seven busi ness days resulted in a
deened deni al of access pursuant to Cottrell v.
Rowan Uni versity, GRC Conplaint Nunmber 2006- 04,
April 2006, Section 5.g of OPRA and Section 5.
of OPRA.

3. The Custodi an was under no obligation
to create a list conpatible to the
Conpl ai nant' s OPRA request because OPRA does
not require a Custodian to produce new
docunents in response to an OPRA request

pursuant to MAG Entertainment, LLC v. Division
of Al coholic Beverage Control, Appellate
Di vi si on 2005 and New Jersey Buil ders
Associ ation v. New Jersey Council on Affordable
Housi ng, Appellate Division 2005

4. Although the Custodian's failure to
provide a witten response to the Conpl ainant's
OPRA request within the statutorily nandated
seven busi ness days resulted in a deened
deni al , because the Custodi an provi ded the
Conpl ai nant with the requested records in their
entirety approximtely 16 busi ness days
followi ng the date of the Conplainant's
request, it is concluded that the Custodian's
actions do not rise to the level of a know ng
and willful violation of OPRA and unreasonabl e
deni al of access under the totality of the
ci rcumnst ances.

However, the Custodian's unlawful deemed
deni al appears -- of access appears negligent



and heedl ess since she is vested with the | aw
-- the legal responsibility of granting and
denyi ng access in accordance with the | aw.
MADAME CHAI RWOMAN:  Thank you
Mot i on?

M5. FORSYTH: So noved.

M5. KOVACH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH:. Yes.

MB. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RWOVAN:  Joseph Krrywda v.
Bar negat Townshi p Schoo
Di strict(2008-138)(Ccean).

MR, CARUSO Ckay. The Executive Director
respectfully recommends the Council find that:

1. Because M. Germano failed to forward
t he Conpl ainant's June 20th, 2008 OPRA request
to the Custodian or direct the Conplainant to
submit an OPRA request with the Custodian
within the statutorily mandated seven busi ness
days required, M. Germano has viol ated Section
5.h of OPRA and Section 5.i of OPRA. See
Kossup v. City of Newark Police Departnent, GRC
Conpl ai nt Nunber 2006-174, February 2007.

2. The Custodian has borne his burden of
proving a |l awful denial of access pursuant to
Section 6 of OPRA and Pusterhofer v. New Jersey

Depart ment of Education, GRC Conpl ai nt Numnber
2005-49, July 2005, because the Custodian
certified that no records responsive exist.

3. Even though M. Gernano failed to
forward the Conplainant's June 20th, 2008 OPRA
request to the Custodian or direct the
Conpl ai nant to the proper Custodian within the
statutorily mandat ed seven busi ness day tinme
frame required under OPRA, M. Germano did
forward the request to the Custodian
approxi mately 14 days follow ng receipt of the
Conpl ai nant' s request.

Therefore, it is concluded that M.
Germano's actions do not rise to the level of a
knowi ng and willful violation of OPRA and
unr easonabl e deni al of access under the
totality of the circunstances

However, M. Germano's deened denial and
failure to forward part of the request to the
proper Custodi an appears negligent and heedl ess
since he is vested with the | ega
responsibility of forwarding the Conplainant's
OPRA request to the proper Custodian or
returning the OPRA request to the Conplai nant
and directing the Conpl ai nant to the proper



Cust odi an.

MADAME CHAI RWOMAN:  Thank you

M5. KOVACH:  So noved.

MB. FORSYTH: Second.

MS. HAI RSTON: Robin Berg Tabakin?

MADAME CHAI RAMOVAN:  Yes

M5. HAI RSTON:  Jani ce Kovach?

M5. KOVACH  Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RMOMAN:  Scott Jenkins v.
Bor ough of Island Hei ghts(2008-139) (Ccean).

MR. CARUSO The Executive Director
respectfully recommends the Council find that:

1. The Custodian's failure to respond in
writing to the Conplainant's OPRA request
ei ther granting access, denying access, seeking
clarification or requesting an extension of
time within the statutorily mandated seven
busi ness day -- seven business days results in
a deened denial of the Conplainant's OPRA
request pursuant to Section 5.g of OPRA, 5.i of
OPRA, and Kelley v. Townshi p of Rockaway, GRC
Conpl ai nt Nunber 2007-11, October 2007.

2. Requests for records nmade to the

Judi ciary Branch of New Jersey State Governnent
are not within the Council's authority to
adj udi cate, Section 7 of OPRA. See Vessio v.
Townshi p of Manchester, GRC Conpl ai nt Nunber
2006- 130, April 2008.

Because the records requested in Item
Nunber 1 and Item Nunber 2 were made,
mai nt ai ned and kept on file by the Minicipa
Court, the Custodi an should have provided a
witten response to the Conplainant's OPRA
request stating that she possessed no records
responsive to this request. See Section 5.g of
OPRA and 5.i of OPRA

3. The Custodi an woul d have borne her
burden of proving that this denial of access
was aut horized by | aw pursuant to Section 6 of
OPRA and Pusterhofer v. New Jersey Depart nent
of Education, GRC Conpl ai nt Nunber 2005-49,
July of 2005 had the Custodian responded in
witing within the statutorily mandated seven
busi ness day response tine.

4. Because the request Item Nunber 3 of
t he Conpl ai nant's OPRA request is not a request
for identifiable government records, the
request is invalid and the Custodi an woul d not

have unlawful |y deni ed access to the requested
records pursuant to MAG Entertainment, LLC v.
Di vi si on of Al coholic Beverage Control,
Appel | ant Divi sion 2005 and Bent v. Stafford
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Pol i ce Departnent, Appellant Division 2005 had
she responded in witing in a tinmely manner.

5. Even though the Custodian's failure to
respond in witing within the statutorily
mandat ed seven busi ness days resulted in a
deened denial, the Custodian certified that no
records responsive to the Conplainant's June
3rd, 2008 OPRA request exist and request Item
Nunber 3 is invalid because no identifiable
government record is requested.

Therefore, it is concluded that the
Custodi an's actions do not rise to a level of a
knowi ng and willful violation of OPRA and
unr easonabl e deni al of access under the
totality of the circunstances.

However, the Custodi an's deened deni al and
i nsufficient response appears negligent and
heedl ess since she is vested with the | ega
responsibility of granting and denyi ng access
in accordance with the | aw.

MADAME CHAI RAOVAN:  Mbti on?

KOVACH: So noved.
FORSYTH:  Second.
HAI RSTON:  Robi n Berg Tabaki n?
KOVACH:  Yes.
HAI RSTON:  Jani ce Kovach?
KOVACH:  Yes.
HAI RSTON:  Kat hryn For syt h?
. FORSYTH:  Yes.
MADAME CHAI RWOVAN:  Ant hony LaMantia v.
Jamesburg Public Library(2008-140).
MR. CARUSO  The Executive Director
respectfully recommends the Council find that:
1. The Custodian's failure to respond in
witing to the Conpl ainant's OPRA request
ei ther granting access, denying access, seeking
clarification or requesting an extension of
time within the statutorily mandated seven
busi ness days results in a deermed denial of the
Conpl ai nant' s OPRA request pursuant Section 5.9
of OPRA, 5.i of OPRA and Kelley v. Township of
Rockaway, GRC Conpl ai nant Nunmber 2007-11,
Cct ober 2007.
2. Based on Section 9.b of OPRA, which
saf eguards confidentiality established by other
state statutes, N J.S A 18A:73-43.2, which
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grants confidentiality to library records which
contain nanes or other personally identifying
details regarding library users, the Custodi an
has borne her burden of proving a | awful denia
of access to request |Item Nunber 1 pursuant to
Section 6 of OPRA

3. Although the Conpl ai nant's anended
OPRA request is seeking cardhol der addresses
with the redaction of names and house nunbers,



the unredacted material is still personally
identifying information which is not subject to
di scl osure under N.J.S. A 18A 73-43.2.

Therefore, the Custodian did not
unl awful Iy deny access to the requested record
when she stated that the previously cited
reasons for a denial of access to the requested
records still applied to the anended OPRA
request.

4. Because request Item Nunber 2 of the
Conpl ai nant's June 25th, 2008 OPRA request
seeks information rather than an identifiable
government record, the request is invalid
pur suant MAG Entertai nment, LLC v. Division of
Al coholic Beverage Control, Appellant Division
2005 and Bent v. Stafford Police Departnent,

Appel I ant Divi si on 2005

Neverthel ess, the GRC notes that the
Cust odi an disclosed this information in her
July 10th, 2008 response to the Conplainant's
OPRA request.

5. Although the Custodian failed to
respond to the Conpl ainant's June 25th, 2008
OPRA request to the Custodian within the
statutorily nmandated seven business day tine
frame required under OPRA, the Custodian did
bear her burden of proving a | awful denial of
access pursuant to Section 6 of OPRA, Section
9.d of OPRA and N.J.S. A 18A: 73-43. 2.

Therefore, it is concluded that the
Custodian's actions do not rise to a level of a
knowi ng and willful violation of OPRA and
unr easonabl e deni al of access under the
totality of the circunstances

However, the Custodian's deened deni al
appears negligent and heedl ess since she is
vested with the | egal responsibility of
granting and denying access in accordance wth
t he | aw.

MADAME CHAI RWOMAN:  Thank you

Mot i on?

M5. KOVACH. So noved.

MS. FORSYTH.  Second.

MS. HAI RSTON: Robin Berg Tabakin?

MADAME CHAI RMOVAN:  Yes

MB. HAI RSTON:  Jani ce Kovach?

MS. KOVACH: Yes.

MB. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RWOVAN:  Kennet h Mayer v.
Townshi p of M ddl e(2008-167) (Cape Muy).

MR. CARUSO The Executive Director
respectfully recommends the Council find that:

Pursuant to Naples v. New Jersey Mt or
Vehi cl e Comi ssion, GRC Conpl ai nt Numnber



2008- 97, Decenber 2008, Section 9.a of OPRA and
N. J.S. A 28:8-62, the Custodian |awfully denied
access to the requested record under Section 6
of OPRA.

MADAME CHAI RWOMAN:  Thank you

Mot i on?

M5. KOVACH. So noved.

M5. FORSYTH: Second.

MS. HAI RSTON: Robin Berg Tabaki n?

MADAMVE CHAI RAOVAN:  Yes.

MS. HAI RSTON: Jani ce Kovach?

MS. KOVACH: Yes.

MB. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RWOVAN:  Jacquel i ne Andrews v.
Townshi p of Irvington(2008-232(Essex).

MR, STEWART: The Executive Director
respectfully recomends the Council find that:

1. The Custodian's failure to respond in
witing to the Conplainant's Septenber 17th,
2008 OPRA request granting access, denying
access, seeking clarification or requesting an
extension of tinme within the statutorily
mandat ed seven business days results in a
deened denial of the Conpl ai nant's OPRA request
pursuant OPRA 5.g, OPRA 5.i, and Kelley v.
Townshi p of Rockaway, GRC Conpl ai nant Nunber
2007-11, Cctober 2007.

2. Because the Custodian failed to
i ndi cate the specific basis for the denial of
access to the records listed in Item Number 1,
Item Nunmber 2, Item Number 4 and |Item Nunber 5
of the Conplainant's Septenber 17th, 2008 OPRA
request, the Custodian has failed to prove that
t he deni al of access was authorized by law in
viol ati on of OPRA Section 6.

3. Because the Custodian failed to prove
that the denial of access was authorized by
| aw, and because Custodi an's Counsel i nforned
the GRC that all of the records the Conpl ai nant
request ed have been disclosed or will be
di scl osed, the custodian shall disclose the
records requested in Item Nunber 1, Item Nunber
2, Item Nunmber 4 and |tem Nunber 5 of the
Conpl ai nant' s Septenber 17th, 2008 request,
with all appropriate redactions, if any.

If any portions of the record are
redact ed, the Custodi an nmust provide a
redaction index detailing the nature of the
i nformati on redacted and the | awful basis for
t he redactions.

4. The Custodian shall conply with

Item Nunber 3 above within five business days from
recei pt of the Council's InterimOrder with
appropriate redactions, if any, including a detail ed



docunent index explaining the |lawmful basis for each
redaction, and simultaneously provide certified
confirmation of conpliance, in accordance with New
Jersey Court Rule 1:4-4, to the Executive Director
5. Because the Custodi an provided a
witten response to the Conplainant within the

statutorily nandated seven busi ness day tinme frane
i nform ng the Conplainant that the records
responsi ve to her Septenber 22, 2008 were avail able
for inspection, the Custodian conplied with OPRA
Section 1, OPRA Section 5.i and OPRA Section 5.g,
and did not unlawfully deny the Conpl ai nant access
to the records responsive to this request.
6. The Council defers analysis of
whet her the Custodian knowingly and willfully
vi ol ated OPRA and unreasonably deni ed access under
the totality of the circunstances pending the
Custodi an's conpliance with the Council's Interim
O der.
MADAME CHAI RWOMAN:  Thank you
Mot i on?
MB. KOVACH. So noved.
MB. FORSYTH: Second.
MS. HAI RSTON: Robin Berg Tabaki n?
MADAME CHAI RAWOVAN:  Yes.
M5. HAI RSTON:  Jani ce Kovach?
M5. KOVACH.  Yes.
M5. HAI RSTON: Kat hryn For syt h?
MS. FORSYTH.  Yes.
MADAME CHAI RWOVAN:  Ckay. There were no
Conpl ai nts Adj udi cated in Superior Court to be

di scussed.

MS. STARGHI LL: No.

MADAME CHAI RWOVAN:  And do you have a
report?

MS. STARGHI LL: | do. | just want to
thank staff for the agenda, while we did niss
last nonth's neeting, the additional, as far as

addi ng to our agenda, we have some bad -- and
now this is the record as far as for the
| ongest agenda in the GRC history -- we have

sonme bad news, we just received the resignation
of one of the council nenbers, David Fleisher

who received -- he is going to --
MADAME CHAI RWOMAN:  Shall | read the
letter?

MS. STARGHI LL: Yes.

MADAME CHAI RWOVAN: " Dear Gover nor

Ef fective imediately, | hereby resign as
a Menmber of the State of New Jersey Gover nment
Records Counci |

| have been appointed to the Township
Council of Cherry H Il Township, and pursuant
to state law, | amhere as a public nmenber of
t he nuni ci pal governi ng body.



I amgrateful for the opportunity to have

served on the GRC with the hardworki ng wonen
and men of the Council and the professiona
staff. | conpletely believe strongly in the
i mportance of open and transparent governnent,
and have an even greater appreciation for the
experience as a result of ny two years of
service on the GRC

Thank you again for the opportunity to
serve. Wshing you every success as you | ead
our great State during the tinmes serving the
GRC. "

Okay. Now is the tine for public
comments. |If anyone would like to speak
pl ease conme to the table.

In the interest of tine, we allowfive
m nutes. Please state your nane.

MR, SHARKEY: My nanme is Hugh Sharkey; ny
address is 39 Al gonquin Avenue, Cceanport, New

Jersey.
When you went into executive session or
cl osed session, if you will, with regards to

2007-107, | know that | can't tal k about the
case, fromM. Caruso's E-nail to ne it was
sayi ng the case was cl osed.

| understand that it was anended today.

It was approved to adjust the report based on
the extension of time for whatever

Is that going to change the officia
docunent; is one question?

MS. STARGHI LL: No.

MR. SHARKEY: So the public documents are
going to have information on themthat | don't

bel i eve was conpleted -- conpletely accurate.
And | have a question for the Counci
Menbers. | had submitted information on

January 28th when the neeting was cancel ed for
your review, a packet of docunents; did any of
you receive it or reviewit?

MADAME CHAI RAOMAN:  No

MR, SHARKEY: It was not given to you
okay.

So -- so ny attorney had filed an
Exception to the Adnministrative Law Judge's
ruling. That Exception, was that ever reviewed
by any of the Council Menbers?

MB. STARGHI LL: That was posted on the
portal with all the other docunments --

MR, SHARKEY: Was it reviewed?

MS. STARGHI LL: -- and was made avail abl e.

MR, SHARKEY: So you reviewed the

Excepti on?
MS. STARGHI LL: And actually the packet
may have been



MR SHARKEY: So the Council Menbers did
not review the Exceptions?

MS. STARGHI LL: No. We did.

MR. SHARKEY: You di d?

MS. STARGHI LL: Yes.

MR. SHARKEY: They did review thenf

MR, CARUSG. They were nade avail abl e as
part of the --

MS. STARGHILL: It was part of the record.
It is part of the revised recommendati ons.

MR SHARKEY: Okay. Next -- can | have a
ver bal response?

MS. STARGHI LL: They are part of the
recomendat i ons.

MR, SHARKEY: Could you read the
Exception; yes or no?

MS. STARGHILL: It was sunmmari zed by the
Executive Order.

MR, SHARKEY: Okay. |I'mjust trying to
find out if that Exception has got to be put
into the official record.

MR CARUSO. It is.

MS. STARGHI LL: It is part of the officia
record.

When you receive the decision, you wll
see that it is allocated as part of the
background as well as the entry and deci sion of
the Adm nistrative Law Judge.

MR, SHARKEY: kay. The next issue
woul d just like to point out to Counci
Menbers, the packet of information which you
didn't have a chance to | ook at or review, I
gained 50 -- 60 E-mails, all right, 50 -- 46 of
them are on the Borough's conputer server
okay, that | authored back and forth to ne.

The certifications that you relied on and
the ruling that the Adm nistrative Law Judge
relied on said that the Borough's conputer
server was searched; no records were found,
okay.

| kept, for other reasons, | have sonme of
those records, and | had 46 of them okay,
there was no group of themthat were the nayor
and counci |

And, so, the certification that you
received and relied on was obviously
i naccurate, okay. And this information that I

delivered to M. Caruso hasn't been addressed,
okay. It was addressed and it was provided to
himin a tinely fashion on the 28th, which is
before the 45-day tinme frane.

MS. STARGHI LL: But after the Exception
It allows for Exception.

MR SHARKEY: Right.

So, I'masking the Council Menbers to



consi der that.

The other item of significant inportance
is, that | attended the seninar yesterday and
heard Mss -- Mss CGordon, you were there,
right?

MS. GORDON:  Yes. Yes.

MR, SHARKEY: Okay. Tal ked about E- nai
retention. And one of the topics discussed by
the chief of the archives, the records
managenent, Division of Archives and Records
Managenent, tal ked about transient

adnm nistrative E-mail, and they do not have to
be retai ned, okay, after they're adninistrative
useful life is over; is that correct?

MS. GORDON: That is what he said to the
audi ence, yes.
MR, SHARKEY: All right. Do you agree or

concur?

MS. STARGHI LL: That is not our theory of
I aw.

M5. GORDON: We don't -- we don't have any
authority over the Division of Archives and
Recor ds.

MR, SHARKEY: Ckay. So ny point on that
is, that the report and the official record
that was issued and you voted on and accepted

MS. STARGHI LL: When you say the report,
you nmean the initial decision of the
Admi ni strative Law Judge after the hearing?

MR. SHARKEY: No. The GRC s Interim
Report. The report that the GRC i ssued and the
Suppl erent al Fi ndi ng Report.

Those reports do not have any indication
that | was aware of that you could see that
said that the docunents that were reviewed as
part of the case were delivered and shoul d have
been retai ned, because if you | ook at --

MB. STARGHI LL: We make a determ nation as
it relates to the record retention. W don't
have the | egal authority.

MR, SHARKEY: (Ckay. So, again, that is a

critical elenent in the investigation that is
flawed is that, if you |l ook at the actua
content of the docunment and how the docunent
that were provided to M. Caruso and the

evi dence, you can see it clearly, a transient
adm ni strative docunment that does not need to
be retained, it is clearly that, okay, as
expl ai ned by the chief of the Archives and
Record Managenent.

So the decision, okay, of saying the
docunent was deliberately withheld when it did
not even need to be retained is kind of a
critical elenent in the investigation that you



woul d want to | ook at.

M5. GORDON: The critical element in terns
of the allegations is retained before the
concl usion of the OAL heari ng.

So, you're basically trying to introduce
evi dence at the QAL hearing, which Mss Allen
will address --

MR SHARKEY: Ckay.

M5. GORDON: -- about that.

Secondly, if you have questions or
problens at the conclusion of this matter, your
recourse at this point is an appeal before the

Appel | ate Divi sion
MR. SHARKEY: That is true, and it is
going to cost tine and noney and everyone, in a
sense, that the taxpayers would have to incur
But the issue is, that not only have an
opportunity that the Interim Report was issued
M5. STARGHI LL: I'msorry. Were you in
the hearings at the office of the QAL?
MR. SHARKEY: Excuse ne, ma'am |'m maki ng

a point and I will address your comment in a
few Allow ne.
M5. STARGHI LL: Well, |'m concerned,

because this report, when | transmt at the
Executive Director all of our cases to the QAL
for a hearing, | do so that -- so that the
Conpl ai nant have an opportunity to be heard
before the Administrative Law Judge.

MR, SHARKEY: That's right. And ny
attorney filed the Exception letter which
i ndi cated that the Governnment Records Counci
did not have a representative at the hearing
that we coul d have raised these issues until we
had no opportunity to nake -- to raise the
i ssue, okay.

So that --

MS. STARGHI LL: Because we are not a party
to this case, naturally our deputy attorney
general comrents to this letter that neans, we
can't have a representative, we are just the
transmtting agency, that it is really the
Conpl ai nant, Allan Johnson agai nst the
muni ci pality or whomever the nunicipality has
al | egedly deni ed access.

MR SHARKEY: Al right. So --

MS. STARGHILL: W are not a party as you
wer e insinuating.

MR, SHARKEY: So the point here, you're
substantiating nmy -- ny -- ny -- point is that
we really didn't have an opportunity, | didn't
have an opportunity to disclose and point out
this information.

So the investigation that was done by M.



Caruso relied upon by the GRC referred to the
Admi ni strative Law Judge, and the Law Judge
relied on the information, and | didn't have an
opportunity to question anyone or point out
that the evaluation of whether it was a
transient E-nmmil that could be del eted wasn't
even heard. W didn't have an opportunity at

all to respond to that.
MS. STARGHI LL: Did you testify at all?

MR SHARKEY: | did testify.
MS. STARGHI LL: Did you bring that up to
t he judge?
MR. SHARKEY: | bring up that | don't know

about that issue? Wiit; he doesn't know
anyt hi ng about it.

MS. STARGHILL: The hearing was your
opportunity to bring up whatever issues where
you felt mght be pertinent to the matter at
hand.

MR SHARKEY: And we -- we -- we -- we
brought -- the representative either fromthe
Attorney General's Ofice or the GRC was goi ng
to be there that we coul d question, and they
weren't. So there was no one there that we
coul d even inpose any questions to.

MS. STARGHI LL: And just so that | may be
sure, Allan Johnson and the gentleman from GRC
when you contend you filed, some of them
transmitted to the office of the Division for
Factfinding and its outsourced corporation
But the GRC could, in fact, be Factfinding, but
they say they are an inpartial Adnministrative

Law Judge, and that both parties as well as
this Council will ook at the evidence and the
petition is rendered by the Adm nistrative Law
Judge, that seens to have been an indication to
this situation with the GRC. And if you are
aware that there could be an exception and the
part of exceptions that are filed thereafter
for consideration by the agency to render a
deci si on.

So, I'mjust trying to establish --

MR, SHARKEY: And you are absolutely
right.

So, now, the opportunity to present this
i nformation, additional information to the GRC
is before you, except the Administrative Law
Judge' s ruling.

So, ny attorney filed an Exception on one

i ssue; | brought additional information to --
to the --

MS. STARGHI LL: To the Council

MR, SHARKEY: -- Council, and it hasn't

been consi der ed.
MB. STARGHI LL: It was after the 13 days.



Because t he Exception --
MR, SHARKEY: | understand.

M5. STARGHI LL: -- under the Federa
Admi ni strative needs to be filed 13 days
thereafter receipt of the initial decision

MR SHARKEY: Ckay.

MS. STARGHILL: Which |I'm sure your
attorney did file within 13 days.

MR SHARKEY: He did.

MS. STARGHILL: He filed after the fact.
There is a five-day reply period.

MR SHARKEY: Right. What is the key
exception that the attorney filed indicated
that there was a -- there was a three-year
active | aw enforcenent investigation, okay,

i nvol ving the Monnouth County Prosecutor and
the New Jersey State Police and the FBI, okay
-- have all been contacted well before this

i nci dent every canme up, okay. And that was
poi nted out clearly, all right, on a nunber of
occasi ons and had conversations with M ss
Starghill, okay --

MB. STARGHI LL: Not before going to QAL.

MR, SHARKEY: Yes. It was, ma'am And
-- ny phone records will docunent that
conversation with M. Caruso in the room as
wel | .

So -- so this concern about -- or
listening to the possibility, okay, that there
is a reasonabl e exception, okay, of -- of an

active | aw enforcenment investigation, and

gave the nanme of the county prosecutor to be
contacted and verify that on Monday bl ow ng
snoke, okay. And | don't believe that part of
this investigation was ever followed up on, and
| think it is a critical part of this whole --
whol e situation, all right, because this is a
three-year investigation, all right.

Now, the other point, the 46 E-nails that
were on the Borough's system okay, and the
certification that said the system was searched
and no E-mails were found, that is a
substantial problem okay, because 46 E-mails
that were found, and nmy one E-mail that's
all eged to have been a legitimate record that
shoul d have been retained and wasn't found, and
I was found guilty of intentionally holding one
E-mail and 46 weren't presented. That is a big
di fference, okay. | can see |osing one.

Losing 46 is a problem okay. But that needs
to be addressed in this matter

And the last point that | would like to

make is that | nade the information about the
contacting | aw enforcenment to verify whether --



I"'mtelling you, it's not -- it's right or not.

And the last itemis the procedural one
i nvol ving the new case that M. Johnson filed.

Al'l right, just so the Board is aware,
this information that was given to the
prosecutor, the Monmouth County Prosecutor on
this active investigation involved M.
Johnson's wi fe, okay.

The Board isn't aware that M. Johnson has
filed ten E-mails for every one of ny E-nai
comuni cations since | started council in 2005,
okay, looking to find out what |'ve turned over
to the Monmouth County Prosecutor and Law
Enf orcement, okay. It was a fishing
expedi tion.

And this Council, by not addressing that
i ssue, okay, or considering that issue of what
was going on and instead -- instead of saying,
hey, Adm nistrative Law Judge, M. Sharkey
intentionally withheld an E-mail that was a
transient E-mail that you have to make a
decision on, it is kind of ridiculous here with
that, all right.

Now, | also know in the new case,

2008- 141, okay, for the record, that the
docunents that M. Caruso gave you, okay, are
seriously flawed and | would like to talk you
Mss Allen, as part of the attorney general,
and show you nmy findings on this information
because they should not be taking it seriously
ei ther, okay.

MB. STARGHI LL: M. Allen (sic), thank you
for your coment --

MR. SHARKEY: Sharkey. Sharkey.

MS. STARGHI LL: M. Sharkey, |'msorry.
Thank you for your coments.

However, we, the Council, cannot accept
new evi dence at this point.

This Compl ai nt was actually filed in Apri
of 2007. The GRC, especially back then before
we got our regs accommodated al |l owed for
parties to submit whatever subm ssions they
wanted to while the adjudication took place.

And, so, there was a | ot of opportunity
between then and the initial decision to
present evidence.

We cannot accept this as a matter of
course at this point.

MR, SHARKEY: |'m sure that the Counci
Menbers can do what they think is fair and say,
hey, listen, you nake a good point --

MADAME CHAI RWOVAN: W cannot accept new
evi dence.

MR, SHARKEY: It is not new evidence, it
is evidence that you had and it was not taken



into consideration, it was during the proper
time period. The Exception was filed within
the 13 days.

MADAME CHAI RWOMAN:  You can an appeal ; you
can appeal

MR. SHARKEY: And we're going to go
t hrough a whol e cost and expense and tinme of an
appeal when you can do it another way just by
| ooki ng at the issue.

MADAME CHAI RWOMAN:  That is what an appea
is for, so you can appeal

MR SHARKEY: Okay. Fine. |If we have to
do it that way, we will.

MADAME CHAI RWOMAN: W' ve already read the
deci si on.

MR, SHARKEY: Ckay. Thank you for your
time.

MADAME CHAI RWOVAN:  Anyone el se?

MR, PAFF: My name is John Paff; 1605
Amrel | Road, Sonerset, New Jersey.

I just wanted to ask a question about the
meeting mnutes. This is a big issue of mne
around the State as to whether or not neeting
m nutes need to be approved before they are
public record

| see today that you approved, correct ne
if I'"'mwong, open session minutes from
Novenber of 2008, that is about three nonths
ago.

My question is, had | asked for those open
session mnutes, let's say a nonth ago, which
is two nonths after the nmeeting, would the
Counci | have denied ny request on the argunent
that it is advisory, consulated and
del i berative under the Lower Alloway Creek's,
the ruling and debate on that?

MS. STARGHI LL: M. Paff, as a matter of
course, we would never give a determ nation
wi t hout an actual --

MR. PAFF: A request.

MS. STARGHILL: -- asking for it.

MR. PAFF: And the point that | want to
make, and I will follow up with a request,

will do it by the nunbers, the request will be
for the minutes of a neeting, a public neeting,
bef ore those meeting minutes are through

The point that | want to nake, and I'm
trying to short-circuit this to save sone tine
is, that this Board is governed by the Open
Public Meetings Act, regardl ess separate and
distinct of the Open Public Records Act, and
that the Open Public Meetings Act says, that
m nutes have to be nmade pronptly available to
the extent that they are able to be rel eased as
far as closed session is. Open session mnutes



and cl osed session mnutes both have to be nade
pronptly avail abl e.

I've had | ots of Case Law that says that
t hat nmeans sonetine prior to their approval by
thi s Board.

MS. STARGHI LL: Sonetime prior.

MR. PAFF: Sonetime prior to their
approval. There is no reason why open session
m nut es have to be approved before they are
rel eased to the public.

I can send you a letter. Wiat | would
like to do is, | would |ike to nake this where
| don't ask for the minutes, you deny it and

file a court complaint. | would like to see if
we can just get an understanding of this.

MS. STARGHILL: And you saw today there
was a msrepresentation in the open m nutes
with our transcript sinply because our
transcri ber got the nane of the speaker
i naccurately.

MR. PAFF: Sure.

MS. STARGHI LL: And based on the advise
that we got fromthe New Jersey Attorney
CGeneral's Ofice, the purpose of approving the
mnutes is to make sure that the content of
those mnutes is accurate, is an accurate
reflection of what actually happened in the
nmeeting.

MR. PAFF. Right. The purpose of
approving mnutes is to make sure that what the
m nutes say is what actually happened at the
neeti ng.

MS. STARGHI LL: Exactly.

MR, PAFF. So, what people --

MS. STARGHI LL: What the GRC does, |'m
sorry, you are not a hostile --

MR PAFF: Not yet.

MS. STARGHI LL: | don't consider you

hostile at this very hour, but the only tine
the GRC doesn't approve m nutes woul d be
because we m ght not have a quorum

I remenber for awhile we had a bad
situation where we couldn't get the m nutes
approved, we had to actually get a special for
themto get a special announcenent fromthe
attorney general to get -- one Council Menber
left who was there, and the remaining two of
t hose nenmbers weren't actually present and we
were never going to have a quorum

| do, though -- or the staff that which
you receive out in the field as you are
requesting mnutes that other bodies may not be
approving mnutes for other reasons. But the
only reason the GRC doesn't approve the mnutes
inatinely fashion would be because of a |ack



of a quorum - -
MADAME CHAIRMOVAN: O if we don't have
t hem
MS. STARGHILL: -- or if we don't have
t hem
MADAME CHAI RMOVAN:  The Novenber --
MS. STARGHI LL: Right. The transcript was
not delivered in time to our nenmbers of Counci

to review them because we do review them
pronptly and as soon as we have a quorum

MR, PAFF. Let ne just say --

MS. STARGHI LL: It is not that we got them
fromthe Attorney General's Ofice.

MR, PAFF:  Well, | have | egal advise from
-- fromjudges in Superior Court that say that
the --

MS. STARGHI LL: The Law Divi si on knows
that --

MR, PAFF. Well, that might be the
problem | can send you a letter and cite the
Appel late Division and the city that says that
you have to rel ease these neeting m nutes.

The idea is, what everybody's done,
they've marked themin draft. That is what
they do, they nmark themin draft, and then the
public gets to see what the unapproved neeting
m nutes | ook like, and they get to get the
general sense. But they know that they are on
notice that these are drafts and they will be
corrected when they are approved.

So ny problemis, is that we are sitting
here three nmonths, and | know that nobody
intentionally tried to keep these mi nutes away,

I know that you have quorum problens, and in
January the weather, you had all these
pr obl ens.

But the fact remains that a transcript was
made of Novenmber 2008 neeting that we're not
allowed to see until after February 2009. That
is a three-nonth delay, and | just offer that
that doesn't neet the -- the reasonably pronpt
standard of N.J.S. A 10:4 -- 10:4-14, which is
the Open Public Meetings Act.

And, | nean, I'lIl make a request for it,
but this is not an OPRA issue, it is an open --

MS. STARGHI LL: Yes.

MR. PAFF: -- and | think that you have to
do better.

So |l will send you a letter, and maybe you
can at |east see nmy argument.

| believe there is an Appell ate Division
that states in there that shows that --

MS. STARGHILL: | would love to see that.

MR. PAFF. -- that shows that a Board in
Hudson County had to rel ease their mnutes



prior to approval. And that is what | wll do.
And the second is, is there any way that
this Council could neet sone place other than

her e?

I"mgoing to tell you sonething, point of
Vi ew perspective. You guys probably have a
parking | ot.

(Wher eupon, there was a
col l ective response in the
negative.)

MR. PAFF. Then we're all better off then
Getting here is a problem There is no
parking. Lots are full. It is a wldcard.

You have to | eave way early to get down
here at 9:30, to sit out in the hallway,
because we don't know how | ong the executive
session is going to take.

It is very inconvenient to the public to
conme here.

MS. STARGHI LL: The flip side would be
that the staff would have to get to every

neeting --
MR. PAFF: Yes.
MS. STARGHI LL: -- and the taxpayers woul d

i ncur travel cost.

MR, PAFF:. Well, the thing is, there is a
di fference between inconveni encing the public,
and i nconveni enci ng the staff.

And al t hough | respect the staff --

MS. STARGHILL: There is a direct cost to
t he t axpayers.

MR. PAFF: There is a direct cost for
ever yt hi ng.

MS. STARGHI LL: Who is going to pay for
it?

MR, PAFF. | nean, it seens to ne that the
gobs of nmoney that is thrown at every
concei vabl e wedge by the State of New Jersey,
and no one has -- no one blinks an eye except
when it facilitates the public's right to know,
then all of a sudden the cost is a factor

You can have it at a -- | nmean, | can't
i magi ne what this would cost, but you can't --

MS. STARGHILL: It is free. The roomis
free. Everything is free to us here; if we
need to use the audi o equi prent --

MR PAFF: Ckay.

MS. STARGHILL: -- like the VCR, but we
have that avail abl e.

I can't imagine that that woul d al ways be
the case if we had --

MR PAFF: | think with proper planning it
could be made nore convenient to the public.

The second thing is, could you possibly



announce a start tinme of the public session?

In other words, the public session is
going to start 10:30 a.m, that way we know
when we're supposed to be here.

As it is right now, we have to account
for, the public I"'mtalking, | have to say,
when do we want to get here?

Well, officially it starts at 9:30. W
know they typically go into executive session
So if we don't get here at 9:30, we run the
ri sk of mssing sonmething. W walk in, the
neetings already hal f over.

I know that it is convenient for you
because this way you just have your executive
session at 9:30, and then whatever it is, it
could be 10, it could be 10:30, it could be 11,
whenever it is you start your public session

But from our point of view, fromthe
public's point of view, we'd Iike to know when
to be here, because it is not easy to get down
to Trenton, and especially not easy to get down
when you don't know exactly when you're
supposed to be here.

So, would you say sonething like, we wll

start our executive session at 9:30; we
guarantee that we will not be done before
10: 30.

In other words, if you get done before
10: 30, then you start the public session at
10:30. Yes. It is inconvenient for you

MS. STARGHI LL: No. It is not that it is
i nconvenient. Absolutely not. That is not the
i ssue, M. Paff. W never know --

MR. PAFF: Then you adjourn --

MS. STARGHI LL: -- if it is going to go so
| ong.

MR. PAFF. Then you adjourn the executive
session at the predetermined tine.

In other words, | know that you don't know

MS. STARGHI LL: This would nean that we
woul dn't be able to adjudicate all the
conmplaints --

MR. PAFF. Then you | eave yourself anple
time by starting your executive session

earlier. | nean, it depends on --
M5. STARGHILL: | will tell you sonething,
t he whol e session changed, | believe, from

yesterday to today. So even if we made an

announcement and put it on our Wb site, which
clearly we have the capability of doing that,
this is a public neeting, you would have had to
check after 5:00 yesterday to know that our
cl osed session changed, and --

MR PAFF: Ckay.
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MS. STARGHI LL: -- it was actually shorter
then it was.
MADAME CHAI RMOVAN:  Because there is a

guor um
MS. STARGHI LL: Yes.
MR. PAFF: Al -- what I'mtelling you is,
this is a --
M5. STARGHI LL: | under st and.
MR, PAFF:. -- and inconvenient place to

go, and the idea is, that | think nmaybe the
Board could maybe try to do sonething to
accommodate the public as far as what tine the
neeting is going to take place.

I f you decide that you cannot do that for

what ever reason, then so be it. I'monly
maki ng a policy suggestion
Thank you.

MS. STARGHI LL: Thank you
MADAME CHAI RWOVAN:  Anyone el se?

MR, BALDW N: Good norning; Don Bal dwi n;
Post Office Box 66, Readington.

And M ss Starghill probably knows what ny
guestion is.

MS. STARGHILL: Well, because you are ny
ol dest case now, you know now you have the
stripes now.

But unlike when | inherited this
organi zation, we had very, you know, a |ot of
cases.

| worked very hard to clean up the backl og
and get rid of those, old dogs, | used to cal
them You are my oldest dog. |'msorry.

MR. BALDWN: Well, don't euthanize ne.
Before | set the records for the ol dest case,
do | have any idea when this will be resol ved,
because | took time that | really didn't have
to come down here today?

MB. STARGHI LL: Ironically, before the
resignation of M. Fleisher, | anticipated in
preparation of this meeting, | had got word
that the governor's office m ght be announcing
what then was going to be the fifth nenber of
t he Council .

So, hopefully -- | don't know because

have no control of the governor's office, but I
will make a call this afternoon, especially
because this matter is nore precedent.
Hopeful ly the governor's office makes the

appoi ntnent of this new nmenber, the fifth

menber of the Council, so that we will have a
gquorum next time if everyone can attend.

Unfortunately, | think there was a
recusal .

MR. BALDWN:. |s there any way to hear the
reconmendati on of the Executive Director prior



to the formation of a quorunf

MS. STARGHI LL: No.

MR. BALDWN: The case is going on three
years ol d now.

MS. STARGHI LL: | understand. It is just
frustrating. | want it done.

MR, BALDWN. | have the utnost regard for
what you guys do. [|'m an open gover nnent

advocate for a nunmber of years, but it is
getting pretty ol d.

MS. STARGHILL: | agree. |I'mgoing to
start calling the governor's office nyself
probably every coupl e of days after that.

Qoviously, there are six cases -- well,

four cases that we couldn't hear because of the
recusal issue

Yeah. We will definitely call you before
this new session.

MR. BALDWN: That woul d be great.

MS. STARGHI LL: And I'mgoing to try to
get everything done so that the new counci
person is available for that nmeeting --

MR. BALDWN: kay. Thank you

MS. STARGHILL: -- our March neeting.

MR. BALDWN. | appreciate it.

MS. STARGHI LL: Yes.

MADAME CHAI RWOVAN:  Anyone el se?

(No response.)Could |I have a
notion to adjourn?

MB. KOVACH. So noved.

MS. FORSYTH. Second.

MS. HAI RSTON:  Robin Berg Tabakin?

MADAME CHAI RWOVAN:  Yes.

M5. HAI RSTON:  Jani ce Kovach?

M5. KOVACH. Yes.

MS. HAI RSTON: Kat hryn Forsyth?

MS. FORSYTH.  Yes.

MADAME CHAI RAMOMAN:  This neeting is
adj our ned.

(Wher eupon, the proceedi ngs
concl uded at approximately 12:00
p.m)
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