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FUENTES, J.A.D.

Plaintiff Courier News noves, under R 2:5-6(a), for leave to
appeal the decision of the Law D vision denying its application
made pursuant to the Qpen Public Records Act (OPRA), N J.S A
47:1A-1 to -13. Plaintiff seeks access to tape recordings of al
911 calls nade on February 14, 2002, in connection with the death
of Costas Christofi at the hone of Jayson WIIians. These
recordings are in the custody of defendant Hunterdon County

Prosecutor's Ofice as evidence in the case of State v. Jayson

WIIlians. On March 4, 2003, we granted the notion of the New

Jersey Press Association to intervene as amicus curiae. WIIlians

did not participate in the proceedi ngs before the Law D vi sion and
did not nmake an application to intervene here. On March 12, 2003,
we heard oral argunment on plaintiff's notion. W now grant |eave
to appeal ' and summarily reverse. R 2:2-3(b); R 2:8-3(b).

I

1 Al though not dispositive of the issue, we take note that
in the course of oral argument defendant indicated it was no
| onger opposing plaintiff's notion for |eave to appeal.



In the early norning hours of February 14, 2002, an energency
911 tel ephone call was placed fromthe hone of forner professiona
athlete Jayson WIllians in connection with the death of Costas
Christofi. | medi ately thereafter, |aw enforcenent authorities
concluded that the death was a homcide and seized the tape
recording of the 911 call as evidence in the crimnal
investigation. On May 1, 2002, a Grand Jury indicted WIIlians on
various crimnal charges including aggravated mansl aughter
hi nderi ng apprehension, tanpering with a witness and tanpering with
evi dence. ?

On July 8, 2002, a Courier News reporter formally requested a
copy of the 911 tape fromthe Hunterdon County Prosecutor's Ofice.
On July 10, 2002, defendant denied the request based on the
fol |l ow ng reasons:

1. The release of the information requested
will jeopardize the continuing investigation

and prosecution of the pending, post -
i ndi ctment case of State v. WIlians, and

2. The release of the information requested
woul d be ot herwi se inappropriate because it is
evi dence in a pending crimnal prosecution;

3. The release of the information requested
woul d be otherw se inappropriate because its
rel ease would inpair the constitutional rights
of victins. N J. State Constitution, Article
1, Paragraph 22, N J.S. A 52:4B- 36.

2 On March 4, 2003, the Hunterdon County Prosecutor's
O fice re-presented the case and obtai ned a supersedi ng
i ndi ct ment.



4. The release of the information requested

woul d be otherw se inappropriate because its

release mght inpair the right of the

defendant to obtain a fair trial. NJ. State

Constitution, Article I, Paragraph 10.
By letter dated October 22, 2002, counsel for the Courier News
agai n requested from defendant a copy of the 911 tapes. Defendant
agai n deni ed the request.

On Decenber 18, 2002, plaintiff filed an action in lieu of
prerogative wits and an order to show cause wth verified
conpl ai nt seeking access to the 911 tape as a governnent record
under OPRA.® The Law Division judge entered the order to show
cause on Decenber 18, 2002, and nade it returnable on January 24,
2003.

I

On the return date of the order to show cause, the court
construed plaintiff's application as one seeking "a mandatory
prelimnary injunction.” | nvoking the authority of Crowe v.
DeG oa, 90 N.J. 126 (1982), the court then concluded that plaintiff
had not shown irreparabl e harm because: "Defendants do not take the
position that they refuse to rel ease the 911 tapes, but indicated

that the tapes will be rel eased very shortly when one of the tapes

will be admtted in evidence [in the crimnal trial]." The court

3 Plaintiff also asserted a |legal right of access under the
Common Law, the First Anendnent of the Constitution of the United
States, and Article I, 16 of the New Jersey Constitution.

Because we deci de the case under OPRA, we do not reach any of the
ot her legal grounds asserted by plaintiff.
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al so found that granting plaintiff's request would alter the status
quo.

The pretrial nmedia coverage has been
extensive. To publish the transcripts of the
tapes on the eve of jury selection would have
a potential to nmake it mnore difficult to

select a fair and inpartial jury panel. The
argunment that a foreign jury could be
inpaneled is one that does -- is not

significant to this court.

This is not a case where the defendants are

refusing to provide the information. Their

position is, to provide it at this tine so

alters the status quo that the irreparable

harm woul d not occur to the plaintiffs, but

would occur to the defendants and the

survivors of the decedent.
The court denied plaintiff's application "w thout prejudice,” but
indicated that plaintiff retained the right to pursue the relief
requested by filing a summary judgnent notion under R 4:69-2.

11

Both plaintiff and am cus curiae intervenor argue that the Law

Division judge erred when he failed to apply the procedura
mechani smoutlined in OPRA. W agree.
Under OPRA,

A person who is denied access to a governnent
record by the custodian of the record, at the
option of the requestor, may:

institute a proceeding to challenge the
custodian's decision by filing an action in
Superior Court which shall be heard in the
vicinage where it is filed by a Superior Court
Judge who has been designated to hear such
cases because of that judge's know edge and
expertise in matters relating to access to
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gover nnent recor ds;

Any such proceedi ng shall proceed in a summary
or expedited manner. The public agency shall
have the burden of proving that the denial of
access 1Is authorized by law If it 1is
determ ned that access has been inproperly
deni ed, the court or agency head shall order
that access be allowed. A requestor who
prevails in any proceeding shall be entitled
to a reasonable attorney's fee.

[NNJ.S. A 47:1A-6 (enphasis added). ]
This statutory | anguage requires a trial court to proceed under the
procedures prescribed in Rule 4:67. R 4:67-1(a). The action is
conmenced by order to show cause supported by a verified conplaint.
R 4:67-2(a). At the initial hearing, if the court is "satisfied
with the sufficiency of the application, [it] shall order defendant
to show cause why final judgnent should not be rendered for the
relief sought." |Ibid. The court nmust try the case at the return

date of the order to show "or on such short day as it fixes." R

4:67-5. The Rule also clearly sets out the procedural framework

governing the trial.

If no objection is nmade by any party, or the
def endants have defaulted in the action, or
the affidavits show pal pably that there is no
genuine issue as to any material fact, the
court may try the action on the pleadi ngs and
affidavits, and render final judgnent thereon.
If any party objects to such a trial and there
may be a genuine issue as to a material fact,
the court shall hear the evidence as to those
matters which may be genuinely in issue, and
render final judgnent.



[1bid.]

A sunmary action is not a summary judgnent notion. In a
proceedi ng conducted under R 4:67-5, a court nust make findings of
facts, either by adopting the uncontested facts in the pleadings
after concluding that there are no genuine issues of fact in
di spute, or by conducting an evidentiary hearing. Mor eover, a
party in a summary action proceeding is not entitled to favorable
i nferences such as those afforded to the respondent in a sunmary

judgnent notion. O Connell v. New Jersey Mr. Ins. Co., 306 N.J.

Super. 166, 172 (App. Div. 1997).

Here, the Law Division judge's procedural errors deprived
plaintiff of its right to a summary adjudication of its OPRA
appl i cation. However, all of the legal issues have been fully
briefed. W invoke our original jurisdiction to decide the case
and thereby vindicate the inportant public policy enbodied in OPRA

N.J.S. A 47:1A-1; AAA Md-Atlantic Ins. v. Prudential Ins., 336

N.J. Super. 71, 78 (App. Div. 2000); R 2:10-5.

IV
W begi n our analysis by enphasizing the public policy of this
State expressed i n OPRA:

governnent records shall be readily accessible
for inspection, copying, or exam nation by the
citizens of this State, with certain
exceptions, for the protection of the public
interest, and any limtations on the right of
access accorded by [OPRA] shall be construed
in favor of the public's right of access .



[N.J.S.A 47:1A-1.]

The custodi an of the governnment record has the burden of proving
that the denial of access is authorized by law. N.J.S A 47:1A-6.

Def endant does not dispute that the 911 tape is a "governnent
record" within the meaning of NJ.S. A 47:1A-1.1.% Def endant
nevert hel ess argues that the tape is exenpt from public inspection
under the provisions of N.J.S. A 47:1A-3a because it is part of an
ongoing crimnal investigation and its release to the nedia woul d
be inimcal to the public interest because (1) it would nake
selecting an inpartial jury nore difficult; and (2) dissem nation
of the tape will Iikely cause juror confusion. W reject these

argunents because they are not supported by either facts or |aw.?>

* The statute defines "Government record" or "record" as
"any paper, witten or printed book, docunent, draw ng, map,
pl an, photograph, mcrofilm data processed or inmage processed
docurent, information stored or maintained el ectronically or by
sound-recording or in a simlar device, or any copy thereof, that
has been nade, nmintained or kept on file in the course of his or
its official business by any officer, conm ssion, agency or
authority of the State or of any political subdivision thereof,
i ncl udi ng subordi nate boards thereof, or that has been received
in the course of his or its official business by any such
of ficer, comm ssion, agency, or authority of the State or of any
political subdivision thereof, including subordinate boards
thereof. The terms shall not include inter-agency or intra-agency
advi sory, consultative, or deliberative material." (Enphasis
added. )

° Qur legal analysis is limted to addressing defendant's
specific grounds for confidentiality. W do not decide here
whet her all 911 tapes are open to public inspection under OPRA
W are aware that under N.J.S. A 47:1A-1la "a public agency has a
responsibility and an obligation to safeguard from public access
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N.J.S. A 47:1A-3a provides:

Notwi t hstanding the J[other] provisions of
[this Act], where it shall appear that the
record or records which are sought to be
i nspected, copied, or exam ned shall pertain
to an investigation in progress by any public
agency, the right of access provided for in
[OPRA] may be denied if the inspection,
copying or examnation of such record or
records shall be inimcal to the public
i nterest

a citizen's personal information with which it has been entrusted
when di scl osure thereof would violate the citizen's reasonable
expectation of privacy." Here, the 911 caller was WIIlians'
brother. The call was made to sunmon emergency nedi cal personne
to WIllianms' hone in connection with the shooting of Christofi.
No argunent has been made in support of confidentiality based on
the caller's reasonabl e expectation of privacy.



Thus, as noted by Judge Serpentelli in Asbury Park Press v.

Lakewood Twp. Police Dep't, 354 N.J. Super. 146, 158 (Law Div.

2002), "In order to find a basis to deny access to the tapes, the
court nmust find both that they pertain to an investigation and that
their release would be ininical to the public interest."®

Crimnal I nvestigation

Here, defendant asserts that the 911 tape is a record
"pertaining to" its ongoing investigation in the case of State v.

Jayson Wl lians. Defendant bases its argunent on its continuing

di scovery obligations to defense counsel under R 3:13-3(g), which
provides in pertinent part that:

I f subsequent to the conpliance with a request

by the prosecuting attorney or defense counsel

or with an order issued pursuant to the within

rule and prior to or during trial a party

di scovers additional material or wtnesses

previously requested or ordered subject to
di scovery or inspection, that party shal
pronptly notify the other party or that

party's attorney of the existence thereof.

® Al though the court in Asbury Park Press was applying the
Ri ght to Know Law, the provisions in N.J.S. A 47:1A-3a under OPRA
remai ned the sane.
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(Enphasi s added.)
Thus, based only on its duty to disclose to the defense newy

di scovered additional evidence, defendant argues that the 911 tapes

fall within the N.J.S. A 47:1A-3a exenption as a record pertaining

to "an investigation in progress.” Defendant's position is
untenable. It is axiomatic that a 911 tape obtained by defendant
over a year ago cannot constitute "newy discovered evidence."
Acceptance of defendant's argunent would seal every governnent
record associated with a crimnal investigation until the trial has
been conpleted and all potential appeals have been exhausted. Such
a prospect would directly contravene the citizen's right of access

to government records enbodi ed i n OPRA.

| mpact on Jury Sel ection

Def endant argues that release of the 911 tape to plaintiff,
and thereafter to the general nedia, would likely result in the
t ape being played and transcri bed repeatedly, creating an "extrene
risk" of tainting the jury pool in a county of "nodest popul ation”
| i ke Hunterdon.’

Qur Supreme Court has |long recogni zed that "pervasive pretrial
publicity does not necessarily preclude the likelihood of an

inmpartial jury." State v. Koedatich, 112 N.J. 225, 268 (1988),

" Defendant does not offer any facts to support this

concl usion. However, according to the 2000 census, Hunterdon
County's popul ation includes 90,638 adults over the age of
ei ght een.

11



cert. denied, sub nom, Koedatich v. New Jersey, 488 U. S 1017, 109

S C. 813, 102 L. Ed. 2d 803 (1989); State v. Biegenwald, 106 N J.

13, 35 (1987). As noted by the Court in State v. Ti mendequas,

161 N.J. 515, 567 (1999), cert. denied, sub nom, Ti mendequas V.

New Jersey, 534 U. S 858, 122 S. C. 136, 151 L. Ed. 2d 89 (2001),

The right to an inpartial jury does not
require that jurors be totally ignorant of the
facts and issues involved in a given case

Indeed, "it is difficult to imagine how an
intelligent venireman could be conpletely
uninformed of significant events in his
comunity.” It is sufficient "if the juror can
| ay aside his inpression or opinion and render
a verdict based on the evidence presented in
court.” (Ctations omtted.)

In cases involving strong nedia interest, our courts strike a
del i cate bal ance, accommopdating both the defendant's right to a
fair trial and the public's right of access. There are a nunber of
nmeans available to the crimnal trial judge to achieve this
objective, e.g., a notion for a change of venue, to enpanel a
foreign jury, R 3:14-2, and a vigorous and conprehensive voir

dire. Asbury Park Press v. Lakewood Twp Police Dep't, supra, 354

N.J. Super. at 162. The fact that nedia coverage nmay nake it nore

difficult to select a fair and inpartial jury is not a basis to
deny access to governnent records under OPRA.

Jur or Conf usi on

Def endant plans to introduce into evidence in the WIIlians
trial an electronically enhanced version of the 911 tape. Through

t hi s enhancenent process, defendant expects to highlight background
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conversations and focus the jurors' attention on alleged
i ncul patory evidence not otherw se audible. In this |Iight,
def endant clains that:

To rel ease the original 911 tape to the Press

for interpretation and dissemnation to the

public wll |ikely engender confusion between

t hat which has been released to the Press and

that which is admtted as evidence and pl ayed

for the jury at trial. Again, confusion in an

anticipated jury pool is "inimcal" to the

public interest.

In the course of oral argunent, we repeatedly asked
defendant's counsel for specific evidence supporting this
assertion. None was proffered. Under OPRA, a public agency
seeking to restrict the public's right of access to governnent
records nust produce specific reliable evidence sufficient to neet
a statutorily recognized basis for confidentiality. Absent such a
showing, a citizen's right of access is unfettered. Moreover, in
assessing the sufficiency of the proofs submtted by the public
agency in support of its claimfor confidentiality, a court nust be
gui ded by the overarching public policy in favor of a citizen's
ri ght of access. N.J.S. A 47:1A-1. Here, defendant's fears of
potential juror confusion are purely speculative and fail to neet
the statutory burden of proof.

V
The judgnent of the Law Division dismssing plaintiff's

verified conplaint is summarily reversed. Defendant is ordered to

i nmedi ately provide plaintiff with a copy of the sound recordi ng of
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the 911 energency tel ephone call made on February 14, 2002 fromthe
honme of Jayson WIIians.

Rever sed.
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