
APPLICATION SUMMARY 
 
 

▪ Date of Transfer of Realty: December 2, 2024 
▪ Name of Facility: Merwick Care and Rehabilitation Center  
▪ License number: 11103L 
▪ Address: 100 Plainsboro Road, Plainsboro, NJ 08536 
▪ County: Middlesex 
▪ Project Description: On December 2, 2024, the real estate on which the facility is located was 

transferred from Millstone Riverview Real Estate Urban Renewal LLC to Merwick Propco LLC 
▪ Licensed Capacity: 200 Long Term Care Beds 
▪ Preclosing Property Owner: Millstone Riverview Real Estate Urban Renewal LLC  

o See organizational chart TAB 1  
▪ Post Closing Property Owner: Merwick Propco LLC  

o See organizational chart TAB 2  
▪ Lease Agreement:  

o See TAB 3 
▪ Location of stored medical records: Medical records are stored electronically with 

PointClickCare Technologies Inc.  
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LEASE AGREEMENT 

 

This Lease Agreement (the “Lease”) is made as of the 1st day of April, 2025, (the "Effective 

Date") by and between MERWICK PROPCO LLC as Landlord, whose address is 1608 Route 88, 

Suite 200, Brick, NJ 08724, and MERWICK HEALTHCARE AND REHAB CENTER LLC as 

Tenant, whose address is 100 Plainsboro Road, Plainsboro, NJ 08536. 

WITNESSETH 

 

WHEREAS, Landlord is the owner of certain real property located 100 Plainsboro Road, 

Plainsboro, NJ 08536, upon which a 200 bed, licensed nursing facility to be known as Hopewell Post 

Acute and Healthcare Center is operating (the “Facility”) and; 

 

 

WHEREAS, Landlord and Tenant desire to enter into this Lease Agreement according to the 

terms and conditions set forth herein which shall take effect as of the Effective Date; 

 

 

WHEREAS, Landlord desires to lease to Tenant, and Tenant desires to lease from Landlord, 

the Facility and the other real and personal property, equipment and interests described in this Lease 

on the terms and conditions described below to implement the parties’ intentions; 

 

NOW, THEREFORE, in consideration of the mutual promises, covenants and agreements 

contained in this Lease, and other good and valuable consideration, the receipt and sufficiency of 

which are acknowledged and confessed, the parties, intending to be legally bound, agree as follows: 

 

ARTICLE I 

LEASE 

 

1.1 Leased Premises.  Landlord hereby demises and leases to Tenant, and Tenant hereby  

rents and hires from Landlord, the following (collectively the “Leased Premises”): 

 

1.1.1 The land and improvements upon which the Facility is located, including 

without limitation the Facility and fixtures located thereon, together with all tenements, 

hereditaments, rights, privileges, interests, easements and appurtenances now or hereafter belonging 

or in any way pertaining to the real property and/or the Facility (the “Real Property”). 

 

1.1.2  The Facility 

 

1.1.3 All equipment, furniture, inventory (including, but not limited to, all 

inventories of every kind and nature whatsoever, specifically including, but not limited to, all 

pharmacy supplies, medical supplies, office supplies, other supplies and foodstuffs (hereinafter the 

“Inventory”), appliances, tools, instruments, and other tangible personal property owned by Landlord 

as of the date of this Lease, and located on the Real Property (the “Personal Property”), with the 

exception of the cell phone towers that are or may in the future be attached to the roof of the Facility.   
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1.1.4 All leases, contracts and other agreements assumed by Tenant hereunder, if 

any including any records related to the Facility which may belong to Landlord. 

 

1.1.5 All books and records 

 

1.1.6 All rights to the lien waivers, warranties, guaranties, utility use agreements, 

covenants, commitments, permits, certificates and approvals (but only to the extent any or all of the 

foregoing relate directly to the Facility and can be legally transferred by Landlord), with the exception 

of those related to the cell phone towers that are or may in the future be attached to the roof of the 

Facility. 

  

1.2 Lease Term. The term of this Lease shall commence on the date that is set forth above 

(the “Commencement Date”) and shall expire at midnight on December 31 of the year following the 

fifth anniversary of the Commencement Date of the Lease (such date as well as the date of the 

expiration of any Lease Term the “Expiration Date”), unless sooner terminated as hereinafter 

provided.  On the Expiration Date the Lease shall automatically renew on a year to year basis (each 

such period a “Lease Term”) unless notice of non-renewal shall be delivered by either party no later 

than thirty (30) days prior to the end of the Lease Term. Subject to the express prior written consent 

of any mortgage lender and any line of credit lender of Landlord and/or Tenant, as applicable, and 

subject to any conditions that such lender may require in connection therewith, at any time following 

December 31 of the year following the second anniversary of the Commencement Date, either party 

may terminate this Lease upon ninety (90) days prior written notice to the other. 

 

1.3 Condition of Premises.  Landlord represents and warrants the Premises are being 

delivered to Tenant in its “as-is” condition, except that on delivery of possession (i) the Premises 

shall contain all fixtures, systems and equipment existing in the Premises on the date hereof (by way 

of example only, and not in limitation thereof, air conditioning and heating systems and plumbing 

equipment) and (ii) the Premises shall otherwise be in good operating condition with service contracts 

in place. 

 

ARTICLE II 

LEASE PAYMENTS AND OTHER FINANCIAL CONSIDERATIONS 

 

2.1  Rent.  The rent for the Facility (the “Rent”) shall be as follows: 
 

a. Rent from the Effective Date until December 31st following closing (“Rent Year 1”) shall 

be paid in monthly installments of 

on the first day of each month. 

b. Rent from the following January 1st and for the eleven (11) months thereafter (“Rent Year 

2”) shall

which shall be paid in monthly installments of

 

c. Rent for each successive year shall increase on each successive 

January 1 until termination of the Lease and shall be paid in equal monthly installments 

on the first day of each month. 

 



 

3 
 

2.2 To the extent any amounts of rent as set forth in Section 2.1 are not paid by the 15th 

day of the month or other amounts due to Landlord under the terms of this Lease, whether as a result 

of an Event of Default or otherwise are not timely paid such amounts shall bear interest at the rate of 

eighteen percent (18%) per annum from the date such amounts were due until paid to Landlord. 

 

2.4  For each fiscal year of the taxing authority falling wholly or partially within the Lease 

Term, Tenant shall pay all Taxes for such fiscal year applicable to the Premises.  All payments to 

Taxes due hereunder shall be deemed Additional Rent hereunder.  If the Landlord’s mortgage 

requires that Taxes be paid in equal, one-twelfth (1/12th) installments on a monthly basis, then Tenant 

shall, upon notice thereof from Landlord’s mortgagee, deposit monthly with the mortgagee such 

1/12th payment, provided that such mortgagee delivers to Tenant a copy of the bill(s) for Taxes issued 

by the applicable taxing authority, as well as copies of all notices concerning assessments, tax rates, 

and changes thereto.  If Landlord’s mortgagee does not require that Taxes be paid in advance on a 

monthly basis, then Landlord shall, promptly upon receipt thereof, submit to Tenant a copy of the 

bill(s) for Taxes issued by the applicable taxing authority, as well as copies of all notices concerning 

assessments, tax rates, and changes thereto, and Tenant shall pay the amount indicated on such bill 

not less than five (5) days prior to the date on which such Taxes are due.  Upon Landlord’s request, 

Tenant shall provide Landlord with paid receipts (or other similar evidence) confirming Tenant’s 

payment of Taxes for the preceding tax quarter (or other tax period). 

 

2.5  For purposes of this Lease, the term “Taxes” shall mean all real estate taxes, assessments, 

ad valorem charges, city and county taxes, school taxes, and any other governmental liens, 

impositions or charges of a similar or dissimilar nature, whether general, special, ordinary, 

extraordinary, foreseen or unforeseen, and all water and sewer rents, rates and charges which may be 

levied, assessed or imposed on or with respect to the Premises by any taxing authority. 

Notwithstanding the foregoing, Taxes shall not include the following: (i) income, excise, profits, 

estate, inheritance, succession, gift, transfer, franchise, capital, or other tax or assessment upon 

Landlord or upon the rent payable under this Lease; (ii) taxes on rents (other than to the extent that 

such taxes are customarily paid by office tenants in the State of New Jersey), gross receipts or 

revenues of Landlord from the Premises; and (iii) assessments for public improvements arising from 

any expansion or renovation of the Facility (it being agreed that all assessments imposed during the 

Term which are permitted to be included within Taxes hereunder shall be paid in the maximum 

number of installments permitted by the applicable taxing authority).  All Taxes payable by Tenant 

pursuant to this Article II shall be determined as if the Premises was the only property owned by 

Landlord. 

 

2.6  Tenant may request that Landlord pursue a tax appeal, and if Landlord does not pursue 

such an appeal then Tenant may, at its option, file a tax appeal.  If, as result of either Landlord's or 

Tenant's negotiating, appealing or contesting Taxes, Landlord receives a refund thereof, then 

Landlord shall within twenty (20) days of its receipt of said refund, remit such refund to Tenant.  In 

the event Tenant pursues a tax appeal, Landlord shall cooperate with Tenant, which cooperation shall 

include but not be limited to supplying all necessary information and executing and delivering any 

applications required by the governmental authority presiding over such appeal. 
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2.7  Landlord represents that, to the best of its knowledge, no portion of the Premises is 

subject to any special assessments or similar charges, or are included in any special improvement 

district(s) which would result in higher taxes than would exist in the absence of such district(s). 

 

2.8  If the Commencement Date shall occur on a date other than the beginning of the fiscal 

year for taxes, or if the Expiration Date shall occur on a date other than end of the fiscal year for 

taxes, then any Taxes payable under this Article 2 for the calendar year in which the Commencement 

Date of the Expiration Date shall occur shall be appropriately prorated. 

 

2.9  Tenant shall not assume any of Landlord’s debt or any other financial obligations of 

Landlord.  Tenant shall have the right to obtain reimbursement from Landlord, including the right of 

Tenant to set off against Rent, any amount of Landlord’s debts and obligations paid by Tenant.  

 

 2.10  Quiet Enjoyment.  So long as Tenant pays the Rent and performs and observes the 

other material terms and covenants to be performed and kept by it as provided in this Lease within 

any applicable notice and cure period.  Tenant shall have peaceable and quiet possession of the 

Premises, subject to any mortgage on the Premises and to the provisions of this Lease. 

 

ARTICLE III 

USE OF LEASED PREMISES/COMPLIANCE WITH LAW 

 

3.1 Use of Premises.  During the Term of this Lease, Tenant shall use the leased premises 

for the sole and exclusive purpose of operating a nursing home, which shall be continuously open 

and operating, and for such other related services as permitted by law in the same Facility as the 

nursing home.  The Tenant shall operate the nursing home in accordance with standards at least equal 

to those prescribed by all governmental bodies having jurisdiction over (i) the Facility and/or (ii) its 

eligibility to receive reimbursement or other payment from public funds with respect to services 

rendered to patients eligible to benefit from any public program providing for such reimbursement 

or other payment and shall at all times operate the Facility in a manner consistent with the zoning 

laws then in effect and the certificate of occupancy.  In no event may Tenant or any designee seek to 

change the number of licensed nursing facility beds in the Facility without the express written consent 

of Landlord except as may otherwise be required by law.  Tenant shall notify Landlord within two 

(2) days of Tenant’s receipt of any notice from any government agency requiring a decrease in the 

number of beds.  Any beds added to the license or authorized complement shall be subject to the 

terms of this Lease surrendered at the end of the final Lease Term. 

 

3.2 Compliance with the Law. Tenant shall maintain and conduct Tenant's business on 

the Leased Premises in a lawful manner and shall timely and fully comply with all federal, state and 

local laws, statutes and ordinances and all regulations, orders and directives of appropriate 

governmental and accrediting agencies, as such laws, statutes, ordinances, regulations, orders and 

directives now existing or that may hereafter be enacted, and, at Tenant's sole cost and expense, make 

any repairs, changes or modifications in, or to the Leased Premises required by any of the foregoing. 

 

3.3 Waste; Nuisance.  Tenant shall not perform or fail to perform any acts or carry on or 

permit to exist any practices that may injure or damage the Leased Premises in any respect or that 

may constitute a public or private nuisance or menace to the owners or occupants of adjacent 
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property, or that may violate the provisions of any required insurance on the Leased Premises or that 

may diminish the coverage under such insurance or render such insurance void. Tenant shall not 

commit or suffer to exist any waste upon the Leased Premises. 

  

3.4     Notices to Landlord.  

 

3.4.1   Tenant shall provide Landlord notice within two (2) days of Tenant’s receipt  

of any notice from any government agency of Tenant’s noncompliance with any federal, state, or 

local laws, statutes, ordinances, regulations, orders, or directives, including without limitation any 

surveys for compliance of licensure or federal health program participation requirements; and, with 

notice of all actions by Tenant to cure such noncompliance and notices from such agencies that the 

noncompliance has been cured and within two (2) days of Tenant’s receipt of any notice of any claim 

against Tenant related to Tenant’s operations at the Facility, including without limitation any that 

involve alleged conditions of the Premises.   

 

3.4.2. Tenant shall provide Landlord with prior notice of any need to relocate 

residents of the Facility to other facilities for any reason, including, without limitation, temporary 

relocations due to strikes, natural disasters, or other circumstances; and, shall not permanently 

relocate residents without Landlord’s consent except as may be required by law.  

 

3.5 Prohibition Against Liens.  Tenant covenants that it will not create any lien, 

encumbrance or charge upon the Leased Premises, Rent payable hereunder, or any part of either 

thereof, and that it will satisfy or cause to be discharged, within thirty (30) days after the same shall 

accrue, all lawful claims and demands for labor, materials, supplies or other items which, if not 

satisfied, might by law become a lien upon Tenant’s leasehold estate in the Leased Premises or Rent 

payable hereunder or any part of either.  If any such lien shall be filed against Tenant’s leasehold 

estate in the Leased Premises, or asserted against Rent or any amounts due hereunder, by reason of 

work, labor or services or asserted against Rent, by or to the Facility at the request of the Landlord 

with the permission of Tenant, Tenant shall, within forty-five (45) days after notice is received of the 

filing thereof or the assertion thereof against the Tenant’s leasehold estate in the Leased Premises or 

Rent, by contest, payment, deposit, bond, order of Court or otherwise.  Nothing in this Section 13.1 

shall require the Tenant with an opinion of independent counsel that failure to satisfy or discharge 

such charge, claim or demand in such manner that the interest of Landlord, in the opinion of 

independent counsel, is not jeopardized.  In no event and under no circumstances shall Tenant cause 

or suffer to exist any lien against or encumbrance upon Landlord’s interest in the Leased Premises. 

 

3.6 Inspections.  Landlord and Landlord's agents, insures, lenders and/or and 

representatives shall have the right to enter and inspect the Leased Premises during normal business 

hours, on at least one (1) full business day’s prior notice to Tenant (except in emergencies) enter the 

Premises to inspect the Premises, to make or cause to be made such repairs as Landlord may deem 

necessary or desirable, and to exhibit the Premises to prospective purchasers and lenders.  Entry shall 

be accomplished in such a manner as to cause the least interference with Tenant’s business, and 

Landlord shall maintain the confidentiality of all information observed and/or heard during 

Landlord’s entry into the Premises.  Notwithstanding any of the foregoing provisions of this Article 

XV, except in the event of an emergency, Tenant shall have the right to deny Landlord access to the 
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Premises at any particular time if such access would unreasonably interfere with Tenant’s business 

activities at such time.   

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF TENANT  

 

 Tenant hereby warrants and represents to Landlord, as of the date of this Lease and 

continuing up to and throughout the final Lease Term, that: 

 

4.1 Status and Authority of Tenant. Tenant is a limited liability company duly 

organized and validly existing under the laws of the State of New Jersey and is qualified to do 

business therein.  Tenant has full power and authority to execute and to deliver this Lease and all 

related documents, and to carry out the transactions contemplated herein. This Lease is valid, binding 

and enforceable as against Tenant in accordance with its terms.  The execution of this Lease and the 

consummation of the transaction contemplated herein do not result in a breach of the terms and 

conditions nor constitute default under or violate Tenant's Partnership Agreement or any law, 

regulations, Court order, mortgage, note, bond, indenture, agreement, license or other instrument or 

obligation to which Tenant is a party or by which Tenant or any of the assets of Tenant may be bound 

or affected. 

 

      4.2 Litigation. To the best of Tenant's knowledge there is no litigation, investigation or 

other proceeding pending or threatened against or in relation to Tenant, its properties or business 

which is material to this Lease, nor does Tenant know or have reasonable grounds to know of any 

business for any such action. 

 

      4.3 Taxes.  Tenant has filed all tax returns (federal, state and local) required to be filed 

and paid all taxes shown thereon to be due, including interest and penalties, other than such taxes 

that Tenant is contesting in good faith by appropriate legal proceedings and proper reserves have 

been established on the books of the Tenant.   

 

      4.4 Intentionally Deleted 

 

      4.5 Conflicts.  Tenant is not a party to any indenture, loan or credit agreement or any 

lease or other agreement or instrument (including company charters or other organizational 

documents) which is likely to have a material adverse effect on the ability of Tenant to perform its 

obligations under the Lease or which would restrict or otherwise limit the incurring of the debt arising 

under this Lease.  

 

      4.6 Compliance with Laws; Licensure.  Tenant is in material compliance with all laws, 

orders, regulations and ordinances of all federal, foreign, state and local governmental authorities 

binding upon or materially affecting the business, operation or assets of Tenant or has a plan of 

correction in place accepted by the State of New Jersey to promptly cure such violations. Tenant has 

not  (i) had a civil monetary penalty assessed against it under the Social Security Act (“SSA”) § 

1128(a), (ii) been excluded from participation under the Medicare program or under a State health 

care program as defined in SSA §1128 (h) (“State Health Care Program”), or (iii) been convicted (as 

that term is defined in 42 C.F.R. §1001.2) of any of the following categories of offenses as described 

in SSA §1127(a) and (b) (1), (2), (3): (A) criminal offenses relating to the delivery of an item of 
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service under Medicare or any State Health Care Program; (B) criminal offenses under federal or 

state law relating to patient neglect or abuse in connection with the delivery of a health care item or 

service; (C) criminal offenses under federal or state law relating to fraud, theft, embezzlement, breach 

of fiduciary responsibility, or other financial misconduct in connection with the delivery of a health 

care item or service or with respect to any act or omission in a program operated by or financed in 

whole or in part by any federal, state or local government agency; (D) federal or state laws relating 

to the interference with or obstruction of any investigations into any criminal offense described in 

(A) through (C) above; or (E) criminal offenses under federal or state law relating to the unlawful 

manufacture, distribution, prescription or dispensing of a controlled substance.  Tenant holds all 

necessary licenses, permits and certifications required by any applicable governmental authority to 

operate the Facility, which is qualified to participate in both Medicare and Medicaid reimbursement 

programs without limitation, suspension or revocation of privileges.  Tenant has materially complied 

with all applicable requirements of the United States of America, the State of New Jersey and all 

applicable local governments, and of its agencies and instrumentalities, to manage the Facility as it 

is to be operated. Tenant shall file all cost reports required to be filed with respect to the Facility’s 

nursing home operations and the same shall be accurate in all material respects and in compliance 

with all applicable governmental rules and regulations. Tenant shall be in substantial compliance 

with and maintain provider agreements under Title XVII and XIX of the Social Security Act for 

reimbursement for long term nursing care and is qualified to participate in both Medicare and 

Medicaid reimbursement programs.  

      4.7  Solvency.  Tenant has capital sufficient to carry on its business and transactions and 

all businesses and transactions in which it is about to engage and is solvent and able to pay its debts 

as they mature.  No transfer of property is being made and no debt is being incurred in connection 

with the transactions contemplated by this Agreement with the intent to hinder, delay or defraud 

either present or future creditors of Tenant.  

 

          4.8  Accuracy of Information.  To the best of Tenant’s knowledge after a due and diligent 

investigation, all factual information heretofore or contemporaneously furnished by or on behalf of 

Tenant to Landlord for the purposes of satisfying the provisions of or in connection with this 

Agreement or any transaction contemplated hereby is, and all other factual information (taken as a 

whole) hereafter furnished by or on behalf of Tenant to Landlord will be, to the best of Tenant’s 

knowledge after a due and diligent investigation, true and accurate in every material respect on the 

date as of which such information is dated or certified, and Tenant has not omitted and will not omit 

any material fact necessary to prevent such information from being false or misleading. Tenant has 

disclosed to Landlord, in writing, all facts which Tenant has knowledge of and which Tenant believes 

is more likely than not to materially and adversely affect the business, credit, operations or financial 

condition of Tenant or which Tenant believes is more likely than not to materially and adversely 

affect any material portion of Tenant’s property, or Tenant’s ability to perform its obligations under 

the Lease. 

 

ARTICLE V 

REPRESENTATIONS AND WARRANTIES OF LANDLORD  

 

     5.1     Landlord hereby warrants and represents to Tenant, as of the date of this Lease, that: 
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5.1.1  Authority.   Landlord has full power and authority to execute and to deliver 

this Lease and all related documents, and to carry out the transaction contemplated herein. This Lease 

is valid, binding and enforceable against Landlord in accordance with its terms.  The execution of 

this Lease and the consummation of the transaction contemplated herein do not result in a breach of 

the terms and conditions of, nor constitute a default under, nor violation of any law, regulation, court 

order, mortgage, note, bond, indenture, agreement, license or other instrument or obligation to which 

Landlord is now a party or by which Landlord or any of the assets of Landlord may be bound or 

affected. 

 

5.1.2 Title.  Landlord has or as of the Commencement Date shall have good and 

insurable fee simple title to the Real Property, subject only to the easements, reservations and 

encumbrances of record, those which an accurate survey would disclose or which are identified in 

the Title Report or schedule thereto as well as any first mortgage on the Real Property ("Permitted 

Exceptions"), and has or as of the Commencement Date shall have good and insurable title to the 

personal property to be leased to Tenant under the term of this Lease.  Landlord warrants that so long 

as Tenant is not in default hereunder, Tenant shall have quiet enjoyment of the Leased Premises.   

 

ARTICLE VI 

MAINTENANCE REPAIRS AND ALTERATIONS 

 

6.1 Maintenance and Repair.  Tenant shall be responsible for the payment of all costs 

and expenses incurred to operate and maintain the Leased Premises and Tenant acknowledges that 

Landlord shall have no obligations concerning repairs to or maintenance of the Leased Premises.  

This shall be what is commonly called a triple net lease.  Landlord is not in any way responsible for 

the maintenance, repair or upkeep, repair or replacements of the Leased Premises or for any other 

issue or expense relating to the Leased Premises including the structural components.  All such 

obligations shall be Tenant’s sole cost and responsibility. Throughout the Lease Term, Tenant, at 

Tenant's sole cost and expense, shall keep and maintain the Leased Premises and all parts thereof in 

good working order and condition, ordinary wear and tear excepted, including but not limited to, the 

maintenance, repair and replacement, if necessary, of the roof, heating, ventilation and air 

conditioning system of the Facility, structural components, and all plumbing, electrical and 

equipment systems of the Facility and the grounds, driveways, walkways, paving and parking lots of 

the Leased Premises, including all snow and ice removal services and all gardening and landscaping 

and repairs to any fallen debris or brickwork on the façade of the Premises.  Notwithstanding the 

foregoing, if major repairs or replacements shall be required during the last sixty (60) days of any 

term and either party has provided notice of termination, the parties shall use their best efforts to 

reach an agreement as to the fair and reasonable allocation of such costs and expenses 

  

6.3 Alterations.  Tenant shall make no improvements, alterations, changes or additions 

(collectively, "Alterations") to the Premises which involve structural changes to the Premises without 

the prior consent of Landlord, which shall not be unreasonably withheld, delayed or 

conditioned.  Tenant shall have the right, without Landlord's consent and without prior notice to 

Landlord, to make Alterations which do not affect the structural portions of the Premises.  All 

Alterations shall, upon the Expiration Date or sooner termination of this Lease, become the property 

of Landlord and shall be surrendered with the Premises.  Except as expressly set forth herein, Tenant 

shall have no obligation to remove any Alterations at the end of the Term, but to the extent Landlord 
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consents and Tenant elects to remove any Alterations, and such removal shall be accomplished in a 

manner which will minimize any damage or injury to the Premises.  With respect to Alterations for 

which Landlord's consent is required, Landlord may condition its consent to such proposed Alteration 

on the requirement that Tenant remove such Alteration at the end of the Term.   

 

6.4  Tenant shall ensure that any general contractor performing Alterations in the Premises 

obtains public liability, worker's compensation and so-called "builders risk" insurance, copies of 

which policies shall be provided to Landlord upon request, and that all Alterations comply with all 

Legal Requirements.  To the extent that any Alterations require the issuance of a certificate of 

occupancy, Tenant shall deliver same to Landlord promptly after Tenant's receipt thereof. 

 

6.5  Utilities. Tenant shall be solely responsible for and shall pay all charges for utilities 

in respect of the Leased Premises, including, without limitation, charges for water, gas, electricity, 

sewer service, refuse disposal, telephone service and similar services incurred in connection with the 

operation of the Leased Premises during the term of the Lease and for all other cost or expenses 

associated with its business or the usage of the Leased Premises during the Lease Term.     

 

ARTICLE VII 

EQUIPMENT 

 

7.1 Landlord's Equipment. All equipment, furniture and furnishings on hand as of the 

Commencement Date and which are not tagged or marked by Tenant as Tenant's equipment shall 

constitute a part of the Leased Premises and shall be and remain the personal property of Landlord 

("Landlord's Equipment").  Landlord’s Equipment is provided without warrantee or representation 

of any sort and Tenant hereby waives any and all claims of warrantees or representations implied, 

granted by statute, common law or otherwise.  Tenant will not remove or permit the removal of any 

Landlord's Equipment from the Leased Premises except in accordance with the provisions in this 

Section. 

 

7.2 Tenant's Equipment. All equipment, fixtures, and furnishings acquired by Tenant 

and not constituting Landlord's Equipment shall be and remain the personal property of Tenant 

(“Tenant's Equipment") and shall be tagged or marked by Tenant as such; however, no equipment, 

fixtures, and furnishings may be removed at the end of the final Lease Term without the consent of 

Landlord which consent may be withheld in its sole discretion.  Upon the termination of this Lease, 

all of the Tenant’s Equipment shall belong to the Landlord. 

 

7.3 Disposition of Obsolete Equipment.  Landlord and Tenant recognize that portions 

of Landlord's Equipment may become inadequate, obsolete, worn out, unsuitable, undesirable or 

unnecessary in the operation of the Leased Premises. In any instance in which Tenant in its sole 

discretion determines that any items of Landlord's Equipment has become inadequate, obsolete, worn 

out, unsuitable, undesirable or unnecessary in the operation of the Leased Premises, Tenant may 

remove such items of Landlord's Equipment from the Leased Premises, and on behalf of Landlord 

sell, trade-in, exchange or otherwise dispose of same without any responsibility or accountability to 

Landlord thereof; provided, however, that Tenant shall substitute and install in the Leased Premises 

other equipment having equal or greater utility (but not necessarily the same function) in the 

operation of the Leased Premises, and provided further that such removal and substitution shall not 
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impair the operations of the Leased Premises.  All such substitute equipment shall remain in the 

Facility and be considered Tenant’s Equipment in accordance with Section 7.2.   

 

ARTICLE VIII 

INSURANCE 

 

8.1 General Requirements. Tenant shall, at its own cost and expense, maintain in full 

force and effect throughout the Lease Term property and liability insurance for the entire Leased 

Premises, including the Real Property as commercially reasonably maintained by similar facilities 

and as determined by the Landlord in its sole discretion.  All insurance shall name Landlord and the 

holder of any mortgages encumbering the Leased Premises as additional insureds thereunder.  

Additionally, for so long as the Leased Premises are encumbered by a mortgage held by an 

institutional lender, Tenant shall maintain such additional insurance, or increase the coverage 

amounts of the insurance required hereunder, as may be required by Landlord's mortgagee(s) in the 

exercise of commercially reasonable judgment.  Certificates of insurance evidencing such coverage 

shall be delivered to Landlord prior to the Commencement Date and annually thereafter prior to 

expiration of the then-current policy terms.  Failure of Tenant to provide such certificates or Landlord 

to demand such certificates shall not act as a waiver of any insurance requirement. 

 

8.2 Landlord and Tenant, on their own behalf and on behalf of anyone claiming under or 

through either one by way of subrogation or otherwise, hereby release and waive all rights of recovery 

and causes of action against each other from any and all liability for any loss or damage to property 

or resulting from damage to such property (and, in either case, any resulting loss of business or rental 

income), whether caused by the negligence or fault of the other party, which is normally insured 

under Special Form property insurance required to be maintained hereunder or otherwise insured by 

the waiving party.   

ARTICLE IX 

DAMAGE, DESTRUCTION AND CONDEMNATION 

 

9.1 Damage or Destruction. 

9.1.1 Tenant shall give prompt notice to Landlord of any damage to the Leased 

Premises by fire or other casualty.  In the event that the casualty materially affects the Real Property, 

and if neither Landlord nor Tenant elect to terminate this Lease as provided in this Article X, Tenant 

shall proceed with reasonable diligence and at its sole cost and expense to restore the structure to the 

condition existing immediately prior to such fire or other casualty.  The Tenant shall be responsible 

for the replacement of all fixtures and equipment in accordance with Article 7.  

 

9.1.2 In the event that in the opinion of an independent licensed architect designated 

by Tenant (and reasonably acceptable to Landlord), the required repairs and restoration to the 

Premises cannot be completed as required herein within two hundred seventy (270) days after the 

date of destruction (which period shall not be extended by reason of force majeure) then the Landlord 

and the Tenant shall have the right to terminate this Lease. 

 

9.1.3 In the event that (i) the required repairs and restoration to the Premises are 

estimated to take less than 270 days but are not completed by Tenant as required herein within a 

reasonable time (which period shall not be extended by reason of force majeure); or (ii) the required 
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repairs are estimated to take longer than 270 days and Tenant does not elect to terminate this Lease, 

but thereafter fails to complete such repairs within the time period estimated for repair by such 

independent licensed architect, then in any such event Landlord shall have the right, in its sole 

discretion, to terminate this Lease as of the date such damage or destruction. 

 

9.1.4 If the Premises are substantially destroyed by fire or other casualty during the 

last twelve (12) months of the Term to the extent that more than twenty-five (25%) percent of the 

floor area of the Facility is unusable, Landlord and Tenant shall each have the right to terminate this 

Lease as of the date of such damage or destruction by giving notice to the other within thirty (30) 

days following such damage or destruction. 

 

9.1.5 If the Premises are damaged in excess of twenty-five (25%) of the floor area, 

all Rent payable hereunder shall abate in proportion to the degree in which Tenant’s use of the 

Premises is impaired during the period of such restoration and shall be reinstated upon the completion 

of the repairs required hereunder.  In the event that more than fifty (50%) percent of the floor area is 

unusable, the Tenant shall not be required to pay any rent until such time as the necessary repairs are 

completed. 

 

9.1.6 Notwithstanding anything contained herein, Landlord recognizes that the 

nature of Tenant’s intended use of the Premises requires that Tenant be able to conduct its business 

twenty-four (24) hours a day, three-hundred sixty-five (365) days per year.  Accordingly, Landlord 

expressly agrees that in the event of a casualty which results in Tenant’s relocating any of its residents 

to other facilities, Tenant shall have the right to either: (i) terminate this Lease at any time after such 

relocation; or (ii) not accept possession of the Premises following Landlord’s restoration thereof, and 

in either such case the Lease shall be deemed terminated as of the date of such casualty. 

 

9.2 Condemnation.  
9.2.1 If the entire Premises shall be acquired or condemned by eminent domain for 

any public or quasi-public use or purpose, this Lease shall terminate as of the date of the vesting or 

acquisition of title in the condemning authority with the same effect as if said date were the Expiration 

Date.  In the event that: (i) any portion of the Premises shall be taken so that it is not feasible for 

Tenant to conduct its normal business in the Premises, or (ii) there occurs a denial of adequate access 

to the Premises, whether or not a taking of the Facility itself shall have occurred, then in either case 

Tenant shall have the right to terminate this Lease by giving at least thirty days’ notice to Landlord, 

which shall be given, if at all, within sixty (60) days of Landlord’s notice to Tenant of any such 

taking, and this Lease shall terminate without any further liability on the part of either Landlord or 

Tenant, except for an adjustment between the parties for the Rent payable by Tenant hereunder and 

for payment to Tenant of its share of the award for the taking pursuant to Section 9.2.3 below.  

Landlord shall give written notice to Tenant of any condemnation or threatened condemnation of the 

Premises within twenty (20) days after Landlord’s receipt of any notice thereof. 

 

9.2.2.  If this Lease is not terminated as aforesaid then Landlord shall, with all due 

diligence, restore the Premises to as nearly the same condition as possible as existed before the taking 

in accordance with Section 10.1.1.  During the period of such repairs and restoration, all Rent shall 

abate to the extent that the Premises may not be used by Tenant for the normal conduct of its business, 

and shall re-commence twenty (20) days after completion of Landlord’s repair and restoration 
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obligations as required by this Article X.  In the event that the taking results in a reduction of the 

number of beds allowed to be operated in the Facility by more than twenty five (25%) percent, the 

Rent shall be reduced in proportion to such reduction. 

 

9.2.3.  In connection with any taking or partial taking of the Premises, Tenant shall be 

entitled to claim an award for loss of business (provided same does not reduce the award otherwise 

payable to Landlord), relocation expenses, leasehold improvements, fixtures and equipment and 

removal and reinstallation costs.  (The above applies even if there are proceeds of business 

interruption insurance to which Tenant shall be solely entitled).  The proceeds of any other 

condemnation award shall be the property of Landlord, and Tenant hereby assigns all of its interest 

in any such award to Landlord. 

 

ARTICLE X 

SURRENDER OF POSSESSION 

 

10.1   Surrender. Upon the expiration or termination of the final Lease Term, howsoever  

effected, Tenant shall forthwith surrender the Leased Premises to Landlord or Landlord’s designee, 

free and clear of all claims, liens, security interests and other encumbrances (except Permitted 

Encumbrances and other encumbrances approved in writing by Landlord during the Lease Term) and 

in as good working order and condition as on the Commencement Date, ordinary wear and tear 

excepted. Landlord's Equipment and all inventory acquired by Tenant during the Lease term and on 

hand as of the date of expiration or termination shall also be surrendered to Landlord and all 

equipment and inventory surrendered shall have an aggregate functional capability at least equal to 

the aggregate functional capability of the equipment and inventory existing at the Facility as of the 

Commencement Date.  At the expiration of the final Lease Term or upon any sooner termination of 

this Lease, or upon Landlord’s rightful reentry onto the Premises, Tenant shall surrender the Premises 

to Landlord “broom clean” and in good working order, condition and repair, except for ordinary wear 

and tear and damage by casualty or condemnation.   Tenant shall cooperate fully with the transfer of 

operations to any new tenant including, without limiting the generality of the foregoing, the transfer 

of information on resident accounts and contracts.  In no event may the Tenant seek to change the 

number of licensed beds at the Leased Premises or move any part of its nursing home operation to 

another location without the express written consent of Landlord, which consent may be withheld 

with or without cause in Landlord’s sole discretion. 

 

10.2.   Holdovers.  If the Premises are not surrendered upon the Expiration Date or sooner 

termination of this Lease, such holding over shall not be deemed to extend the term or renew this 

Lease, but in such case, Tenant shall pay Rent equal to one hundred and  ten  percent (110%) of the 

monthly installment of  Rent payable during the last month of the Term, and all Additional Rent shall 

continue to accrue as provided in this Lease 

 

 

ARTICLE XI 

DEFAULT AND LEASE TERMINATION 

 

11.1     Events of Default of Tenant. Each of the following acts, omissions or occurrences 

shall constitute an "Event of Default of Tenant" hereunder: 
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A. Failure by Tenant to pay or cause to be paid, within three (3) business days of 

the date required, rent specified to be paid under Section 2.1 hereof or any 

other monetary amount due to Landlord; 

 

B. The vacating of the Leased Premises by Tenant; 

 

C. Failure of Tenant to observe and perform any covenant, condition or 

agreement of Tenant under this Lease, other than a breach addressed in Section 

12.1(A) above,  within ten days (10) after the date Tenant receives written 

notice of such failure of performance, or, with respect to failures of 

performance not susceptible of cure within ten (10) days upon approval in 

writing by the Landlord, the failure of Tenant to thereafter diligently prosecute 

same to completion and/or cure the same within sixty (60) days; 

 

D. A default in the observance or performance of any of Tenant’s covenants or 

obligations under this Lease shall include without limitation: (A) the 

revocation or nonrenewal of any license or certificate required to operate the 

nursing facility or any other use permitted under this Lease; (B) the 

involuntary termination of any Medicare or Medicaid provider agreement; (C) 

the conviction of any person having a 5% or more ownership interest in Tenant 

of any criminal offense related to federal health care programs; (D) the 

exclusion of any person having a 5% or more ownership interest in Tenant 

from direct and/or indirect participation in either the Medicare or Medicaid 

Programs, including any State program; (E) a final substantiated determination 

by any authorized government agency or a conviction of Tenant or any person 

having a 5% or more ownership interest in Tenant for resident abuse, neglect, 

or exploitation.   
 

E. Tenant shall make a transfer in fraud to creditors or shall make an assignment 

for the benefit of creditors or Tenant shall file a petition under any section or 

chapter of the United States Bankruptcy Code, as amended, or under any 

similar law or statue of the United States or any state thereof, or Tenant shall 

be adjudged bankrupt or insolvent in proceeding filed against Tenant 

thereunder or the filing or execution or occurrence (or contemplation thereof) 

of any of following: (i) the appointment of a trustee or receiver to take 

possession of substantially all of Tenant's assets or of Tenant's leasehold estate 

in the Leased Premises; or (ii) the judicial seizure of substantially all of 

Tenant's assets or Tenant's leasehold estate in the Leased Premises;  

 

F. Any representation or warranty of Tenant is breached or is false or misleading 

in any material respect when made or which becomes false during the 

pendency of this Lease;  

 

G. Any sublease, transfer of membership interest in Tenant, assignment of this 

lease, and/or any party filing for a licensure change of ownership. 
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H. The entry of any judgment against Tenant which is in excess of its insurance 

coverage or in the event any claim is made against the Tenant which is not 

covered by its insurance for any reason or if any of the foregoing is reasonably 

likely to occur.  

 

 

 

11.2 Remedies of Landlord. Upon the occurrence and continuance of any Events of 

Default of Tenant specified in the foregoing Section 11.1.  Landlord shall have the option to pursue 

any one or a combination of the following remedies without any notice to or demand upon Tenant 

whatsoever: 

 

A. Terminate this Lease, in which event Tenant shall immediately surrender the 

Leased Premises to Landlord and cooperate in any requested operation transfer 

as required by this Agreement, and if Tenant fails to surrender the Leased 

Premises and otherwise cooperate, Landlord may, without prejudice to any 

other remedy which Landlord may have, expel or remove Tenant and any other 

person who may be occupying the Leased Premises, or any part thereof, at 

Tenant’s expense.  In such event Landlord may, in addition to the foregoing, 

seek such other damages and remedies as are available at law or in equity for 

Tenant's breach of this Lease. 

 

B. Enter upon and take possession of the Leased Premises and expel or remove 

Tenant and any other person who may be occupying Leased Premises, at 

Tenant’s expense, or any part thereof, at Tenant’s expense, without 

terminating this Lease, and exercise reasonable efforts to re-let the Leased 

Promises, as Tenant's agent, at the highest rent then obtainable and receive the 

rent therefor; and Tenant covenants and agrees to pay Landlord on demand 

any cost or expense incurred by Landlord in connection with re-letting the 

Leased Premises and any deficiency in Rent that may arise by reason of such 

re-letting. In no event shall Tenant be entitled to any profit made from any re-

let or be relieved of any obligation to make rent payments in the event the 

party re-letting fails to do so.  

 

C. Enter upon the Leased Premises and, at Tenant’s expense, take such actions as 

may be required of Tenant to cure the complained of default; and Tenant 

covenants and agrees to reimburse Landlord on demand for any expense, 

direct or indirect, which Landlord may incur in thus effecting compliance with 

Tenant's obligations under this Lease.  

 

D. Pursuit of any of the foregoing remedies shall not preclude pursuit of any other 

foregoing remedies or of the other remedies herein provided or any other 

remedies provided at law or in equity, nor shall pursuit of any remedy herein 

provided constitute a forfeiture or waiver of any Rent or other amounts due to 

Landlord hereunder or of any damages accruing to Landlord by reason of the 
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violation of any of the terms, provisions or covenants herein contained. No 

waiver by Landlord of any violation or breach of any of the terms, provisions 

or covenants herein contained shall be deemed or construed to constitute a 

waiver of any other violation or breach of any of the terms, provisions or 

covenants herein contained. Forbearance by Landlord to enforce one or more 

of the remedies herein provided upon an Event of Default of Tenant shall not 

be deemed or construed to constitute a waiver of such default. 

  

E In the case of any Event of Default Landlord, shall have the right, at its option, 

in addition to and not in limitation of any other right or remedy, to terminate 

this Lease by giving Tenant forty-five (45) days’ notice of termination and 

upon the expiration of said forty-five (45) days, this Lease and the Term shall 

cease and terminate as fully and completely as if the date of expiration of such 

forty-five (45) day period were the last day of the Term; and,  Landlord shall 

have the immediate right of possession, and Tenant and all other occupants 

shall quit and surrender the Premises to Landlord, but Tenant shall remain 

liable as provided herein. Notwithstanding the provisions of this subsection E, 

Landlord’s termination of this Lease shall not be effective until Landlord has 

entered into a lease with a new tenant that has been approved by the required 

licensing authority to operate in place of Tenant and Tenant shall cooperate 

fully with the transfer of operations to any new tenant including, without 

limiting the generality of the foregoing, the transfer of any Medicare or 

Medicaid Provider Agreement without charge.  In no event may the Tenant 

seek to change the number of licensed beds at the Leased Premises or move 

any part of its nursing home or other operations at the Facility to another 

location without the express written consent of Landlord, which consent may 

be withheld with or without cause in Landlord’s sole discretion. 
 

F. If due to an Event of Default the Leased Term shall end before the Expiration 

Date, or if Tenant shall be dispossessed or removed therefrom by summary 

proceedings, then Landlord shall use commercially reasonable efforts to relet 

the Premises and mitigate its damages, for a term or terms which may, at 

Landlord’s option, be less than or exceed the period of the remainder of the 

Term, and at such rent or rentals and upon such other conditions as Landlord, 

in its commercially reasonable discretion, shall determine.  Landlord shall 

receive the rents from such reletting and shall apply the same first, to the 

payment of such reasonable expenses as Landlord may have incurred in 

connection with dispossessing Tenant and reletting the Premises; second, to 

the payment of any indebtedness other than rents, charges and other sums due 

hereunder from Tenant to Landlord; and the residue, if any, shall be applied to 

the fulfillment of the terms, covenants and conditions of Tenant hereunder.  

Tenant hereby waives all claims to the surplus, if any, of such reletting, but 

Landlord shall hold any such surplus and apply it against future damages.    

 

G. Tenant herby expressly waives any and all rights of redemption granted by or 

under any present or future laws in the event that, as a result of any Event of 
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Default, Tenant shall be evicted or dispossessed from the Premises or this 

Lease is terminated before the Expiration Date. 

 

11.3 Events of Default of Landlord. Each of the following acts, omissions or occurrences 

shall constitute an "Event of Default of Landlord” hereunder: 

 

A. Failure of Landlord to observe and perform any material covenant, condition 

or agreement of Landlord under this Lease within ten days (10) after the date 

Landlord receives written notice of such failure of performance, or, with 

respect to failure of performance not susceptible of cure within ten (10) days 

upon approval in writing by the Tenant, the failure of Landlord to commence 

a cure within said ten (10) day period and to thereafter diligently prosecute 

same to completion; 

 

B. Landlord shall make a transfer in fraud to creditors or shall make an 

assignment for the benefit of creditors or Landlord shall file a petition under 

any section or chapter of the United States Bankruptcy Code, as amended, or 

under any similar law or statute of the United States or any state thereof or 

Landlord shall be adjudged bankrupt or insolvent in proceedings filed against 

Landlord hereunder; or 

 

C. The filing or execution or occurrence (or contemplation thereof) of any of the 

following: (i) the appointment of a trustee or receiver to take possession of 

substantially all of Landlord's assets or of Landlord's leasehold estate in the 

Leased Premises; or (ii) the judicial seizure of substantially all of Landlord's 

assets or of Landlord's leasehold estate in the Leased Premises. 

 

11.4 Remedies of Tenant. Upon the occurrence and continuance of any of the Events of 

Default of Landlord specified in the foregoing Section 11.3, Tenant shall have the option to 

Terminate this Lease, in which event Tenant shall surrender the Leased Premises to Landlord upon 

notice to Landlord without further remedy, except that in such event Tenant shall not be required to 

cooperate in any transfer. 

 

Pursuit of any foregoing remedies shall not preclude pursuit of any of the other foregoing remedies 

or of the other remedies herein provided or any other remedies provided at law or in equity.  No 

waiver by Tenant of any violation or breach of any of the terms, provisions or covenants herein 

contained shall be deemed or construed to constitute a waiver of any other violation or breach of any 

of the terms, provisions or covenants herein contained.  Forbearance by Tenant to enforce one or 

more of the remedies herein provided upon an Event of Default of Landlord shall not be deemed or 

construed to constitute a waiver of such default.   

 

ARTICLE XII 

LIABILITIES AND INDEMNIFICATION 

 

12.1 Liabilities. It being understood that Landlord is simultaneously purchasing and 

leasing the Leased Premises, Tenant shall assume any and all obligations or liabilities of the Landlord 
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and the Facility which Landlord is required to perform pursuant to any purchase and sale agreement 

with the previous owner.  This responsibility shall not inure top the benefit of third parties. 

 

12.2 Indemnification.  Tenant agrees to and does hereby indemnify and hold the Landlord, 

its officers, directors, agents, employees and lenders harmless from and against any claims, demands, 

causes of action, liability, loss, damage, deficiency, cost or expense (including, without limitation, 

reasonable attorney's fees and associated costs and expenses) resulting from the acts or omissions of 

Tenant and Tenant’s employees, agents, independent contractors, guests, invitees or any other 

persons or thing in respect of the Facility or caused in whole or in part by breach of this Agreement.  

Tenant further agrees to and does hereby indemnify and hold the Landlord, its officers, directors, 

agents, employees and Lenders harmless from and against any liability, loss, damage, deficiency, 

cost or expense (including, without limitation, reasonable attorney's fees and associated costs and 

expenses) resulting from any misrepresentation, breach of warranty or non-fulfillment of any 

agreement, representation, warranty or condition by or on the part of Tenant under this Lease, or 

from any liability asserted against Landlord, its officers, directors, agents, employees and Lenders in 

any way relating to the Tenant or to the Facility except those liabilities specifically assumed herein 

by Landlord.   

ARTICLE XIII 

ACCESS TO RECORDS AND REPORTING REQUIREMENTS OF TENANT 

 

13.1 Access. The Landlord shall have access to records of the Tenant, which are 

determined by Landlord to be reasonably necessary for the Landlord to be able to ensure that the 

Tenant is complying with the terms and conditions set forth herein, including financial statements, 

remittance advice statements from payors, and billing records.  Notwithstanding the foregoing, 

Landlord shall have no obligation to check such records or liability to anyone in the world with regard 

to such records. 

 

 13.2 Reporting Requirements of Tenant.  Tenant shall keep true books of record and 

account in which full, true and correct entries in accordance with GAAP consistently applied will be 

made of all dealings or transactions in relation to its business and activities, and an authorized 

member of Tenant shall furnish to Landlord: 

(i) as soon as possible and in any event within three (3) days after the occurrence of an 

Event of Default or any event which, with the giving of notice, lapse of time, or both, would 

constitute an Event of Default, and if requested by Landlord, a statement of an authorized 

member of Tenant setting forth details of such Event of Default or event and the action which 

Tenant has taken or proposes to take to cure the same; 

 (ii) the reasonable financial reports requested by the Landlord at the end of each quarter 

and fiscal year, including the Tenant’s Federal and State tax returns. 

 (iii) at Landlord’s request, a schedule showing the accounts receivable aging delivered to 

Landlord within thirty (30) days after the end of each month; 

 (iv) within fifteen (15) days of Landlord’s request, a copy of the most recent annual or 

biannual survey report and any statement of deficiencies with plans of correction attached 
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thereto; 

 (v) immediately after notice to Tenant of the commencement thereof, notice, in writing, 

of any action, suit, arbitration or other proceeding instituted, commenced or threatened 

against or affecting the Tenant with an amount in controversy in excess of ; 

(vi) such other information respecting the condition or operations, financial or otherwise, 

of Tenant as Landlord may from time to time reasonably request, including, without 

limitation, annual public aid rate updates, monthly accounts receivable aging reports, survey 

reports and plans of correction, and budget and cash flow projections.   

 

ARTICLE XIV 

MISCELLANEOUS PROVISIONS 

 

14.1 Additional Assurances.  The provisions of this Lease shall be self-operative and shall 

not require further agreement by the parties except as may be provided herein to the contrary; 

provided, however, at the request of either party, the other party shall execute such additional 

instruments and take such additional acts as may reasonably be necessary to effectuate this Lease. 

 

14.2 Notice. Any notice, demand or communication required, permitted or desired to be 

given hereunder shall be deemed effectively given when personally delivered, delivered by prepaid 

certified mail, return receipt requested or delivered by a nationally recognized overnight delivery 

service (e.g. Federal Express or Airborne), addressed to the addresses set forth in the preamble to this 

Lease, or, to such other address, and to the attention of such other person or officer as any party may 

designate, with copies thereof to the respective counsel thereof as notified by such party.  Notice may 

also be given by email if the receiving party acknowledges receipt thereof. 

14. 3 Waiver/Remedies Cumulative. Any failure or delay by Landlord to exercise any 

right or remedy under this Lease shall not be deemed a waiver of such right or remedy, and no right 

or remedy of Landlord shall be deemed to be waived unless expressly waived in writing by Landlord. 

The waiver of any right or remedy by Landlord hereunder shall not constitute or operate as a waiver 

of any future similar right or remedy. All rights, powers, options, elections and remedies of Landlord 

herein contained shall be construed as cumulative and no one of them as exclusive of any other or 

exclusive of any rights or remedies as are or shall be allowed Landlord at law or in equity. 

 

14.4 Severability. In the event any provision of this Lease is held to be invalid, illegal or 

unenforceable for any reason and in any respect, such invalidity, illegality or unenforceability shall 

in no event affect, prejudice or disturb the validity of the remainder of this Lease, which shall be and 

remain in full force and effect, enforceable in accordance with its terms. 

 

14.5 Post Commencement Date Access to Information.  Post-Commencement Date 

access to Information. Tenant acknowledges that subsequent to the Commencement Date Landlord 

may need access to information or documents in the control or possession of Tenant for legitimate 

purposes.  Accordingly, Tenant agrees that subsequent to the Commencement Date Tenant will make 

available to Landlord's agents, independent auditors and/or governmental agencies such documents 

and information in respect of the Leased Premises to the extent necessary to facilitate audits, 

compliance with governmental requirements and regulations and the prosecution or defense of claims 
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or for other legitimate purposes. The parties hereto agree that Tenant shall maintain resident records 

and other records of the Facility. 

14.6 Relationship of Parties. Nothing contained in this Lease shall be deemed or 

construed by the parties hereto or by any third person to create the relationship of principal and agent, 

partnership or joint venture or of any association between Landlord and Tenant, and no provision 

contained in this Lease or any acts of the parties hereto shall be deemed to create any relationship 

between Landlord and Tenant other than the relationship of Landlord and Tenant.  In addition, 

notwithstanding anything herein to the contrary, nothing herein is intended for the benefit of any 

third parties and no person or entity due Landlord or Tenant or their successors or assigns shall have 

any rights of anything contained herein. 

 

14.7 Revenues. During the Lease Term, all revenues and income derived from the 

operation of the Facility shall be the property of Tenant. 

 

14.8 Choice of Law and Venue. The parties agree that this Lease shall be governed by 

and construed in accordance with the laws of the State of New Jersey (not including any conflict of 

law principles), and that the courts of such state (including the federal courts) shall be the exclusive 

courts of jurisdiction and venue for any litigation, special proceeding or other proceeding as between 

the parties that may be brought, or arise out of, in connection with or by reason of this lease. 

 

14.9 Gender, Number, Headings. Whenever the context of this Lease requires, the gender 

of all words herein shall include the masculine, feminine and neuter, and the number of all words 

herein shall include the singular and plural.  The divisions of this Lease and the use of captions and 

headings in connection therewith are solely for convenience and shall have no legal effect in 

construing the provisions of this Lease. 

 

14.10 Amendment. No changes in or amendments to this Lease shall be recognized unless 

and until made in writing and signed by all parties hereto or them respective successors and assigns.  

This Lease may be executed in two or more counterparts, each and all of which shall be deemed an 

original and all of which together shall constitute but one and the same instrument. This Lease 

amends and supersedes any and all prior leases between Landlord and Tenant. 

 

14.11 Binding Effect. The terms of this Lease shall be binding upon, and shall inure to the 

benefit of and be enforceable by and against, the heirs, successors and assigns of the parties hereto. 

 

14.12 Licensure and Right to Operate. Notwithstanding any other provision of this Lease, 

it is understood and agreed that, upon the termination or expiration of this Lease, the rights and 

privileges regarding the operation of the Facility, including, but not limited to, any licenses, 

certifications, and certificates of need for the Facility, shall revert to, and become vested in Landlord 

or its designee to the extent permitted by law. Tenant hereby represents, warrants, agrees and 

covenants that it shall execute any and all documents and do all other things necessary to transfer, 

assign and convey to the Landlord or its designee any and all licenses, certifications, certificates of 

need and any and all other rights and privileges regarding the Facility, to be effective upon the 

termination or expiration of the Lease, including any actions required prior to the termination of this 

Lease.  Landlord and Tenant agree and acknowledge that this paragraph of the Lease may be cited to 

any regulatory agency or governmental body as evidence and confirmation of the parties' mutual 
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intent that the Landlord or its designee shall have, hold, retain or succeed to any licenses, 

certifications, certificates of need, certificates of compliance and all rights and privileges regarding 

the Facility, from and after the date on which this Lease expires or is terminated. In the event that at 

any time during the term thereof an application is made for the appointment of a receiver or master 

to operate the Facility, Tenant shall cooperate in all respects and make all possible requests, demands 

and/or take any necessary legal action to ensure the appointment of Landlord or its designee as 

receiver or master.  In the event this Lease expires or is terminated for any reason, Landlord shall 

have the right to apply for the transfer of the any and all of Tenant’s licenses, certificates or permits 

required to operate any of its businesses at the Premises to Landlord or its designee and, provided 

that Landlord in good faith applies for, and diligently pursues the transfer of the Licenses to Landlord 

or its designee, then Tenant shall cooperate with such application by Landlord.  Tenant shall 

cooperate fully with all such transfers of operations including, without limiting the generality of the 

foregoing, the transfer of any Medicare or Medicaid Provider Agreement without charge.  In no event 

may the Tenant seek to change the number of licensed beds at the Leased Premises or move any part 

of its operations to another location without the express written consent of Landlord, which consent 

may be withheld with or without cause in Landlord’s sole discretion.  Tenant hereby grants to 

Landlord an irrevocable Power of Attorney with Interest Attached to, on behalf of Tenant, submit or 

file any and all documents or pleadings required to assure the orderly transfer of any and all of 

Tenant’s licenses, certificates or permits under this subsection 14.12.  Nothing in this subsection 

14.12 shall be construed to preclude Tenant from establishing similar businesses in New Jersey under 

separate licenses, permits or certificates at any other location after the end of the Lease Term or to 

preclude Tenant after the termination of the Lease, if Landlord does not timely apply for the transfer 

of Tenant’s related license, certificates or permits, from relocating that portion or, as applicable, all 

of Tenant’s businesses at the Premises to a new location, retaining as permitted by law such 

license(s), certificate(s) or permit(s), without any compensation to Landlord in connection therewith. 

 

 14.13 Subordination.  This Lease shall be subordinate to any current or future mortgage 

placed on the Real Property by the Landlord which subordination shall be self-effective without any 

additional consent of the Tenant.  The Tenant hereby agrees that upon request of the Landlord it will 

execute and deliver any subordination document requested by the Landlord to evidence the 

subordination of this Lease.  To the extent that the Leased Premises is subject to any mortgage, or if 

the Tenant has obtained a Line of Credit for its business operations from a commercial lender, then 

this Lease may not be terminated without the consent of the lender unless a new Lease has been 

entered into between the parties. 
 

 14.14 Facility Administrator. Tenant acknowledges that the Facility Administrator is 

licensed by the State and responsible for the management of the Facility. The individual signing for 

Tenant is not signing in an individual capacity and it is the intent of the Tenant for the Facility 

Administrator to ratify this Lease Agreement on behalf of the Tenant as soon as practical, and such 

Ratification shall be attached to this Lease Agreement. 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease as of the date set 

forth above. 

 

LANDLORD  

 

MERWICK PROPCO LLC 

 

By: __________________________   

Name: Yitzchok Rokowsky 

Title: Managing Director 

 

 

TENANT 

 

MERWICK HEALTHCARE AND REHAB CENTER LLC 

 

By: ___________________________ 

Name: Shlomo Freundlich 

Title: Authorized Representative 
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