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As Director of the Division of Medical Assistance and Health Services, 1

have reviewed the record in this case, including the Initial Decision, the OAL-

case file and the documents in evidence. No exceptions were filed.
Procedurally, the time period for the Agency Head to file a Final Agency Decision
in this matter is April 27, 2017, in accordance with an Order of Extension.
Petitioner applied for Medicaid benefits in May 2016. At the time she
disclosed a trust that she established in 2005. Petitioner was the settlor and the

beneficiary. Her son was the trustee. She had placed her assets info the trust as



well as her home. Atlantic County determined that the trust was an available
resource and denied the application as over the $2,000 resource limit.

The Initial Decision determined that the assets in Petitioner's trust were
available to her for purposes of determining Medicaid eligibility. The notion that
one could hide assets in a trust so as to pass them fo heirs while having
Medicaid pay for care has long been appealing to individu_als but an anathema_ to
Congress.

Medicaid benefits are to be “last resource benefits” as they are intended to
be for those persons whose resources are inadequate to secure quality medical
care at their own expens'el N.J.8.A. 30:4D-2. Although Medicaid is a program for
the medically needy, individuals gained access to taxpayer-funded healthcare by
shielding their assets in trusts while retaining the benefit of their wealth and the
ability to pass that wealth to their heirs. Despite Congress' efforts, prior to 1986,
many individuals made assets "unavailable™ by placing them in irrevocable
Medicaid .qualifying trusts (MQTs), thus rendering the individuals eligible for

Medicaid, while simultaneously preserving the assets for their heirs. H.R.Rep.

‘No. 265, 99th Cong., 1st Sess., pt.1, at 71 (1985). Disturbed by this practice,

Congress, in enacting 42 U.S.C. § 1396(k), stated (1) Medicaid is a program

designed to provide basic medical care for those lacking the résources to care for

poor people are unacceptable. Id. at 71-72. To remedy the situation, Congress
proposed a bill to treat as available assets all self-seftled trusts, under which the
settlor could receive benefits at the trustee's discretion. Id. at 72. The amount

deemed available to such people is the maximum amount that a trustee could,

themselves,—and (2)techniques-that potentially enrich-hei rus-—at—the—expeﬂs&ef‘—m-——-47



in the full exercise of discretion, distributeA to that grantor, whether from income
or from principal. Whether the trust was established for the purpose of enabiing
the grantor to qualify for Medicaid is irrelevant. |d. (emphasis added).

So a trust containing the assets of the Medicaid applicant is a countable
available resource regardless of the purpose for which the trust was established,
regardless of wheth__r—_;r t:_he trus.tees have or exercise discretion _under the trust,
regardless of any restrictions on when or whether distributions may be made
from the trust, and regardless of any restrictions on the use of distributions from
the trust. Any funds that individual places in his or her own trust are still coun‘{ed_

as that person’s resources even when they are in a trust. In re A.N.; 430 N.J.

| Super. 235, 244 {(App. Div. 2013). ‘See also N.JA.C, 10:71-4.11(e) and 42
U.S.C.A. § 1396p(d)(1)-(3). | |

Thus, | am satisﬁed that the initial Decision correctly upheld {he denial of
Petitioner's Medioaid application for excess resources as well as her failure to
provide the bank statements from the trust.

THEREFORE, it is on this;wday of APRIL 2017,

ORDERED:

That the Initial Decision is hereby ADOPTED.'V

Meghan Davey, Biyector U
Division of Medical Assistance
and Health Services
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