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Chapter 3
Legal Aspects of the Legal Contracting Process
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Learning Objectives
After reading this chapter, you will be able to:
· Define the term “contract.”

· Define the terms “offer” and “acceptance.”

· Distinguish between 6 descriptive terms used to identify contracts.

· Identify the concepts associated with contract formation.

· Match the Performance and Non-Performance concepts with their correct names.

· Identify the remedies for non-performance.

Definition of a Contract

A contract is an agreement between two or more persons that creates an obligation to do, or refrain from doing a particular thing, and the breach of which creates a remedy in law.  It can be:
· an expressed agreement, with verbal or written terms, or 

· an implied agreement, inferred by law as a matter of reason and justice from conduct of the parties.

Essential Elements of a Legal Contract

Offer: An offer is a specific proposal to enter into an agreement with another. Specifically, it is:
· a promise to do or refrain from doing something in the future (which creates a power of acceptance in the offeree); 
· within a reasonable time (or as stated in the offer) which will conclude the bargain. 

An irrevocable offer is one which may not be withdrawn after it has been communicated to the offeree without consent of the offeree.
Acceptance: Acceptance is the compliance by the offeree of the terms and conditions of the offer by a performance or promise.  The following terms describe four different types of acceptance.
· Conditional Acceptance:  The offeree is willing to enter into a bargain differing from the original offer; a counter-offer.

· Express Acceptance:  An absolute acceptance in direct and expressed terms.

· Implied Acceptance:   Acceptance is shown by words or acts indicating assent.

· Qualified Acceptance:  Acceptance is based on a variation of the terms; a counter-offer.

Requirements of Acceptance: Acceptance is most often used in the factual determination of whether a contract was entered into with another party (s).  In order for an acceptance to be legally binding, it must meet certain requirements.
· Capacity and Competent Parties: In contract law this requirement means a party must be of legal age and without mental disability so as to be able to understand the nature and legal effects of his acts.  In New Jersey, a person is deemed an adult with the legal capacity to act in contractual matters at age 18 (N.J.S.A.9:17B-1et seq.).
· Lawful Subject Matter: The subject matter bargained for in the agreement must be something that is not unlawful as determined by the legislature or against public policy.  In New Jersey, an example of this would be in the Matter of Baby M. where the contract for the sale of parental rights to a child was declared illegal and unenforceable as contrary to statutory authority and state public policy providing for the best interests of children.

· Mutuality of Agreement: A meeting of the minds on a specific subject, and a manifestation of intent of the parties to do or refrain from doing some specific act or acts.

· Consideration:  Consideration is a benefit which must be bargained for between the parties, and is the essential reason for a party entering into a contract. It is: 

· the inducement to a contract that is bargained for; 
· a right, interest, profit, or benefit accruing to one party; or 
· some forbearance, detriment, loss, or responsibility, given, suffered, or undertaken by the other. 

· Mutuality of Obligation:  This is the manifestation of mutual assent to an exchange which requires that each party either makes a promise, or begins or renders performance.

· Statute of Frauds:  This is a law in every state which requires that certain documents be in writing.  Unless it falls within an exception to the law, a contract must be in writing in order to be enforceable.  Generally speaking, all contracts not to be performed within a year for the sale of land, goods over $500, securities, upon consideration of marriage, personal property and suretyship must be in writing.  The New Jersey Statute of Frauds is N.J.S.A.25:1-5 et seq.  
Descriptive Terms Used to Identify Contracts
There are a number of descriptive terms that identify contracts accordingly to the way in which the contract is initially formed, performed or pursuant to the actual written terms of the contract.  
Some of the more common terms are:
Bilateral contract: a contract formed by the exchange of promises in which the promise of one party is consideration supporting the promise of the other party.

Unilateral contract:  a contract formed by the exchange of an act for a promise.  

Oral contract: a contract which is partly in writing and partly depends on spoken words, or none of which is in writing.

One-sided or adhesion contracts: a standardized contract form offered to consumers of goods and services without affording a realistic opportunity to bargain and under such conditions that the goods or services cannot be obtained except by acquiescing.  They may be called unconscionable, or described as a contract of adhesion if there is no realistic opportunity to bargain.  

Illusory contract: a contract in which there is no actual requirement upon the promisor that anything be done because it is entirely within the promisor’s discretion to perform or not.

Voidable contract: The result of such defective terms or lack of fair bargaining between parties is that the contract could be held to be void, as never having any legal existence or effect.  Sometimes the wronged party may have the legal right to enforce the contract, even under less than perfect circumstances.  A voidable contract is one that is void as to the wrongdoer, but not void as to the wronged party unless he elects to treat it as such.  Thus, the contract would be described as voidable at his discretion.

Output Contract: a contract in which one party agrees to sell his entire output and the other party agrees to buy it.

Requirement (Exclusive) Contract: a contract in which a party agrees to buy, for sufficient consideration, all goods of a designated type which the party may require for use in his business from the seller.

Unconscionable Contract: a contract that contains terms that are overreaching and one-sided, and which no sensible man would make except for delusion, duress or distress.

Void Contract: a contract one that never had any legal existence or effect because of the lack of some essential element.

Subcontract: a contract subordinate to another contract, made or intended to be made between the contracting parties, or some of them, and a third party (subcontractor).

Formation


To create a contract, there must be mutual assent or a meeting of the minds of both or all parties to the terms and conditions of a contract, in the same sense and with the same meaning.  The following terms describe conditions or conduct that impact the formation of a contract.
Rejection: refers to one party’s refusal, by words or conduct, to perform a contract duty or obligation owed to the other party.   Example: refusal, repudiation, non-acceptance
Revocation: refers to the mutual cancellation of a contract by the parties to it, usually used in context of the revocation of an offer within a reasonable time period (or the time limit in the contract) before it has been accepted.


Example: If the contractor is found to be on the Treasury debarment list then the DHS offer to contract is revoked.

Mistake: In the context of contracting, mistake refers to an error as to the basic assumptions in a contract that materially affects it and makes the contract voidable.
· Of Fact: A mistake of fact is an error in comprehending facts which causes one or both parties to enter into the contract without understanding the obligations or results. 
· Of Law:  A mistake of law is an error that occurs when the party, having full knowledge of the facts, makes an erroneous conclusion as to their legal effect.

· Mutual Mistake:  A mutual mistake is where the parties have a common intention but it is induced by a common or mutual mistake.  A contract is voidable for mutual mistake.
Misrepresentation: occurs when there has been an assertion made that is not in accordance with the facts, including the meaning of words and conduct or concealment or non-disclosure of a material fact.  It is fraudulent if the maker intends for the assertion to induce assent and knows it is incorrect.  If the other party is justified in relying on a material misrepresentation or fraudulent assertion, then the contract is a voidable. 

Example: Changing or falsifying a license date.

Undue Influence: occurs when one party, under a dominate person exercising persuasion, unfairly pressures the other party, and there is justification for believing the persuasive person is acting in the other party’s best interest.  This is a voidable contract.

Duress: occurs when a party has been compelled to act contrary to his/her wishes or interests.  There has been pressure to enter into mutual assent by threat or physical compulsion with no reasonable alternative.  This is a voidable contract.

Fairness and Public Policy: Every contract imposes upon each party a duty of good faith and fair dealing in its performance and enforcement.  “Good faith” is defined in the Uniform Commercial Code as “honesty in fact, in conduct or transactions concerned.”

Fraud: occurs when there has been some intentional false representation by words or conduct which causes an error bearing on a material part of a contract with the design to obtain some unjust advantage over the other party.  

Example: Submission of false expenditure reports to DHS for purchase of equipment.

Parole Evidence Rule: In contracting, when parties put their agreement in writing, all previous oral agreements merge with the written agreement and the contract can not be modified through oral evidence without some evidence of fraud or mistake. 

Example: The parties must be guided by only the written contents of the contract document, and not any oral discussions held prior to signing,  Referred to as “ the four corners of the document.”

Performance and Non-Performance

When performance of a contract term is due, non-performance is a breach of the contract.  Non-performance gives rise to a cause of action for damages for breach of the contract.

Discharge of Duty: Full performance of a duty under a contract discharges the duty.

Breach:  A breach of contract is a failure, without legal excuse, to perform any promise that forms the whole or part of a contract.

Assignment/Subcontract:  Assignment is the act of transferring an interest in some right (such as contract benefits) to another. Assignment/subcontract is a manifestation of an assignor’s intention to transfer his rights by virtue of which the assignor’s right to the performance by obligor is extinguished in whole or part, and the assignee acquires the right to the performance. 

Example: The Provider Agency may not assign the whole contract or any part of a contract, or have another entity assume the contract for any reason, including but not limited to the changes in the corporate status of the Provider Agency, without the prior written consent of the Department. (Same applies to Mergers, Acquisitions and Mergers P1.09).
Delegation: An obligor may delegate performance of a duty to another unless contrary to public policy or the terms of the agreement.

Rescission:  the unmaking of a contract from the beginning (as opposed to termination) by mutual agreement of the parties, or by applying to court for a degree of rescission. It is considered an equitable remedy for mutual mistake, fraud, impossibility, etc.

Novation:   the substitution of a new party and the discharge of one of the original parties to a contract by all three with the same terms as the original contract.

Usage of Trade: Usage having such regularity of observance in place, vocation, or trade as to justify an expectation that it will be observed with this agreement; a system of rules.

Course of Dealing: A sequence of conduct between parties which is fairly to be regarded as establishing a common basis of understanding for interpretation of their expression and conduct involving a contract.

Remedies

A remedy is the means to achieve justice in any matter in which legal rights are involved. In contracting, the following are remedies, or rights given in law or in a contract, which a party may exercise upon a default by the other contracting party.   

Damages:  Damages are a pecuniary compensation or indemnity which may be recovered in court by any person or entity who has suffered loss, detriment, or injury to his person, property or rights through the unlawful act or omission or negligence of another. Damages may also be awarded to one party to avoid the unjust enrichment of another party.

· Compensatory or Actual Damages are general and special damages which are the natural, necessary, and usual result of the wrongful act or occurrence in question.

· Punitive or Exemplary Damages are damages on an increased scale based on the public policy consideration of setting an example for willful or malicious behavior by punishing the offender, and compensating the party for mental anguish. 

· Consequential Damages are such damages, loss or injury that do not flow directly and immediately from an act but from some consequence of it.

· Incidental Damages are the commercially reasonable charges, expenses or commissions incurred in connection with a seller’s breach of contract.

Specific Performance: Where damages would be inadequate compensation for the breach of an agreement, the contractor will be compelled to perform specifically what he agreed to or the precise terms of the contract.  A court may enjoin a party from not performing a contract as well.

Restitution: the amount that would put a party to the contract in as good a position as he would have been if no contract had been made and restores to that party the value of what he parted with in performing his part of the contract.
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