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Learning Objectives
After reading this chapter, you will be able to:
· Describe the purposes of the four Standard Language Documents in use in the Department.

· Locate policy information on 17 sections of the SLD P2.01.
· Describe the purpose of contract termination & default.

· State the purpose of the Department’s policy on indemnification.

· Explain the relationship between the indemnification clause in the SLD and the insurance requirements (naming the state as an additional insured).
· Explain the purpose and requirements of the Department’s policy on insurance.

· Name the 4 minimally required documents needed to process a contract.

· Define and explain the purpose of each of the following Annex Documents:

· Annex A;

· Annex B; 

· Annex B-2.

· Explain the relationships of Annex documents to each other, and to the Standard Language Documents.

· Describe the purpose of the Department’s policy on contract modification.

· Describe how and when contract modifications are used. 

· Locate and identify the requirements placed on the provider in a subcontract arrangement.

· Explain the purpose of Executive Order 189 on Conflict of Interest.

· Define and give examples of a “public record.”

Standard Language Document

What is It?
The Standard Language Document (SLD) is the section of every contract that describes the legal obligations and conditions of the contract. It is sometimes referred to as the “boiler plate” since the information is standardized.

The entire contract document includes:

· The SLD 
· The Annex(es)

· Any additional appendices or attachments (including any approved assignments, subcontracts or modifications) 

· All supporting documents
Currently, the Department of Human Services uses one of four different Standard Language Documents, depending upon the nature of the contract.  These are: 
· P2.01: DHS Standard Language Document for Social Service and Training Contracts;

· S2.03: DHS Agreement with another State agency;

· S2.05: DHS Individual Provider Agreement; and
· S2.07: DHS Tuition Agreement
Why they should be used and not modified!

The Standard Language Documents are reviewed and approved by the Attorney General’s Office.  The review and approval process ensures that the Standard Language Documents meet the legal criteria and language needed to withstand any litigation brought against the Department as a result of its contracts.
Definition and Purpose of Each SLD
· P2.01: DHS SLD for Social Service and Training Contracts

P2.01 is the Standard Language Document for social service and training contracts.  It establishes the responsibilities, rights and relationships of the contract parties.  It is used for most of the Department’s third party contracts (contracts used for the purchase of services for clients.)

· S2.03: DHS Agreement With Another State Agency
S2.03 is the DHS Agreement with Another State Department.  It applies to all agreements where the Department of Human Services is purchasing educational, social or training services from another State agency to be provided to Department clients.

· S2.05: DHS Individual Provider Agreement

S2.05 is the Department of Human Services Individual Provider Agreement.  It applies to all Department Components that purchase social, educational, or medical services from unincorporated individuals in order to provide such services to DHS clients. 

The following services are exempt under the S2.05 SLD:

· Division of Medical Assistance & Health Services - all services; and

· Division of Youth and Family Services - foster care and family foster care services.

· S2.07: DHS Tuition Agreement

S2.07 is the Department of Human Services Tuition Agreement.  It applies to all Departmental Components that purchase educational services from Local Educational Services (LEA).
Important SLD Sections of P2.01

Contract Services (Section 3.01, pg. 2)
The obligation for the Provider Agency to provide the contracted services is clearly stated in this section.  It is important to establish this obligation since, during the life of the contract, the provider may experience staffing, funding or facility problems that impede service delivery and/or their ability to fulfill their contracted obligations.  Section 3.01 verifies that the non-provision of services is a breach of a legal contract, and should be taken seriously.  Hence, any exception should be promptly made known to the contract administrator and a plan of action documented.

Reporting (Section 3.02, pg. 2)
This section establishes the requirement for the Provider Agency to submit timely programmatic and financial reports on appropriate forms.  Non-compliance can result in sanctions, including payment disruptions.
State Tax Set-off (Section 3.05, pg.2)
This section describes the right of the State to collect any owed taxes from a vendor.  If a vendor owes State taxes at the same time that it is contracting with the DHS, the amount awarded that vendor in a contract can be reduced by the amount the vendor owes the State in taxes.

Affirmative Action (Section 3.05, pp. 3 to 5) (IMP91-2)
This section establishes the nondiscrimination and affirmative action requirements for Provider Agency and their subcontractors when doing business with the State.  Related requirements for how they obtain and manage their workforce and conduct their business are detailed here.
Financial Management Systems (Section 3.07, pp. 5-6)
This section of the Standard Language Document allows the Department full access to the provider’s entire financial records regardless of whether DHS funds the service(s) or not.  The financial management system requires the provider to have effective internal controls.

Audit (Section 3.09, pg.6; and P7.06)
To ensure that providers are complying with Federal law, generally accepted auditing standards, and Government Auditing Standards issued by the Comptroller General of the United States, the Department requires submission of a provider’s annual organization-wide audit. This section establishes that requirement.
Federal Davis-Bacon Act and NJ Prevailing Wage Act (Section 3.10, pg. 7)
This section establishes the requirement for contractors and subcontractors to comply with two pieces of labor law concerning wage rates: the Federal Davis Bacon Act; and the NJ Prevailing Wage Act.
· Federal Davis Bacon Act  applies to:

· Any Department contract containing Federal funds in excess of $2,000 


used for the construction, alteration, renovation, repair or modification of public works or public buildings to which the federal government is a party.

It Requires:

· The contractor must pay the prevailing wages to each designated worker class determined by the U.S. Secretary of Labor as published in the Federal Register from time to time.
· NJ Prevailing Wage Act N.J.S.A. 34:11-56.27 applies to: 

· any State funds in excess of the threshold amount published by the NJ Dept. of Labor (7/1/94 = $9,850.00  -- 7/1/99 = $10,743.00 --  7/1/04 =  11,892.00) and utilized through any subsequent provider agency contract or subcontract.

· any public work in which the Department is a part, or for public work to be done on property or premises leased or to be leased by the Department.
It Requires:

· Such contracts or subcontracts shall contain a provision stating that the prevailing wage rate, as designated by the NJ Commissioner of Labor, must be paid to all designated classes of workers employed through said contracts or subcontracts. 

· Subcontract Information Memorandum (IMP99-2-this Information Memorandum references the SLD) does not mention Davis-Bacon or NJ Prevailing Wage Act specifically but compliance with those laws is covered by the “compliance with laws statement” in the Standard Language Document.

Contract Termination (Section IV, pg. 8)
This section details circumstances under which the Department might terminate or suspend the contract.  The purpose is to allow the Department to cancel a contract (60 days advance written notice is needed) within a reasonable amount of time prior to routine expiration without incurring unnecessary costs, endangering the welfare or compromising the safety of the clients of the Department.
· Termination by the Department or Provider Agency (Section 4.01, pg. 8)
This section establishes the right of the provider and the Department to terminate the contract upon 60 days written advance notice to the other party for any reason.  It describes the relationship of federal funds or state appropriations to the Department’s ability to fully fund its contracts.  Should such monies become unavailable, the Department reserves the right to reduce or terminate its contracts.
· Default and Termination for Cause (Section 4.02, pg. 8)

At any time during the contract term, the Department may place the provider agency in default status if it fails to fulfill or comply with the terms of the contract.  Further, if the agency’s actions jeopardize the safety and welfare of DHS clients, or compromise its fiscal or programmatic integrity, the Department can terminate the contract before its expiration.  This section provides details about serving notice and offering an informal hearing on such matters.
· Termination Settlement (Section 4.03, pg. 8)
This section prohibits the provider from obligating any more contract monies once the termination process is underway.  Some exceptions for costs which the provider could not reasonably avoid may be granted if they are reasonable and necessary.  The Department and provider must settle or adjust all contract accounts, and a final audit is conducted.
Assignment and Subcontracts (Section 5.02, pg. 9)
In this clause, the Department retains its right to prior approval should the provider agency wish to assign out or subcontract all or part of the contract. 

Modifications and Amendments (Section 5.06, pg.10)
In order to ensure that the original intent of the contract is carried out without any mid-contract misunderstandings, all amendments or supplements to the original contract must be put in writing and signed by both parties. 

Copyrights (Section 5.10, pg. 11& also P8.13)
To protect its rights to use material it has paid for, the Department reserves a royalty-free, non-exclusive and irrevocable right to reproduce, publish or otherwise use any work or materials developed under a Department or federally funded contract or subcontract.

Collective Bargaining (Section 5.13,pg.13)
State and Federal law allows provider agency employees to organize themselves into a collective bargaining unit.

Independent Employer Status (Section 5.14, pg12)
Employees of provider agencies that contract with the Department are employees of the provider agency, not the State.  The last paragraph of this section states that providers are “encouraged to solicit non-State sources of funding whenever possible.”

Indemnification (P2.01 Section 5.04 pp. 9-10; S2.05 Section 6.04 pg. 3; S2.07 Section VI. pg.2 Attachment 1)
This clause places the onus of responsibility for anything that goes wrong on the provider.  It protects the Department from being liable for any wrongdoing, or the consequences of the wrongdoing, by the provider.

It states that:
· the Provider Agency shall assume all risk of and responsibility for, and agrees to indemnify, defend and hold harmless the State of New Jersey (The Department) and its employees; from and against any and all claims, demands, suits, actions, recoveries, judgments and costs, and expenses in conjunction therewith; on account of the loss of life, property or injury or damages to the person, body which shall arise from the work, service or materials provided under the contract; or failure to perform the provider’s obligations under the contract. 

The indemnification clause is in addition to the insurance obligations contained in the contract.

Relationship between the Indemnification Clause in the SLD and the Insurance Section
The insurance requirements are the minimum amounts of coverage needed to adequately insure a provider against any potential claim.  The indemnification clause basically holds the Department blameless for any claim caused by any act of omission or commission by the provider.

No Indemnification Clause (S2.03)

SLD S2.03 has no indemnification clause because this document is used for contractual arrangements between the Department and another State Agency.  It would be pointless to invoke an indemnification clause since it would be tantamount to the State of New Jersey holding the State of New Jersey liable for any damages, loss of life, etc. that occurred in the Agreement.

Insurance (Section 5.05, pg10)
A paragraph in the SLD states that the provider shall maintain adequate insurance. It requires that:

· The “State of NJ” is added to the insurance policy as an additional insured.  The issuing Departmental Component’s mailing address should follow the “State of New Jersey.” 
· Should the provider agency fail to pay any insurance premium, the Department may pay the premium and upon notice to the provider agency reduce the contract payment accordingly.

· The provider agency secures liability insurance in accordance with the minimum standards for insurance coverage per Policy Circular P8.14 and maintains the coverage in force for the term of the contract.

· The provider obtains and retains current Certificates of Insurance for all coverage and makes them available for inspection. Such Certificates of Insurance must contain the provision that the insurance shall not be canceled or non-renewed for any reason except after thirty days written notice to the Department.

· Public entities, such as counties, municipalities or public school districts that are self-insured must provide acknowledgement that they are self-insured to the extent necessary to cover liabilities imposed by law and assumed under the contract.

The following are the minimum standards for insurance per Policy Circular P8.14:

1.  General Liability Insurance (pg. 3) written on a commercial liability occurrence form against any liability of the provider.  Said insurance shall not be circumscribed by an endorsement limiting the breath of coverage.

The ”State of New Jersey” shall be named as Additional Insured.  The policy shall include the following:
a.    Broad Form Comprehensive General Liability

b.    Products/Completed Operations

c.    Premises/Operations

The minimum limits of liability shall be:

· bodily injury liability and property damage liability:
· $1,000,000 each occurrence

· $3,000,000 aggregate (may be written as a combined single limit.)
An umbrella policy may be used to supplement the base policy to meet the minimum standards for insurance.

2.  Commercial Automobile Liability Insurance (pg. 3) written to cover cars, vans, or trucks used by the provider.  Limits of liability for bodily injury and property damage should not be less than $2,000,000 each occurrence.  The  “State of New Jersey” shall be named as an Additional Insured.

3.  Worker’s Compensation Insurance  (pg. 3) without regard to liability required by State law in case of illness, injury, disability, or death as a result of a job related accident.

4.  Employer’s Liability Insurance (pg. 4) is to be included with limits of not less than:
· $100,000 Bodily Injury, each occurrence

· $100,000 Disease each employee

· $500,000 Disease aggregate limit

5. Employee Fidelity Bond (pg. 4) issued for a stated amount on all regular employees of the provider insuring against loss from employees’ dishonest acts. The bond should be for at least 15% of the full dollar amount of all State of New Jersey contracts for the current year when the combined dollar amount exceeds $50,000.

Executive Order No. 189 (Section 5.15, pp. 12-13)
(Also, see pp. 15-16 of this chapter for Guidelines for Executive Order No. 189)

This section basically concerns integrity issues and cautions against any dealing that in any way may be misinterpreted.

 Executive Order 134/N.J.S.A. 19:44A-20.2
The Executive Order prohibits State departments, agencies and authorities from entering into a contract that exceeds $17,500 with an individual or entity that has made a political contribution to a candidate, committee and/or election fund of any candidate or holder of a political office of the Governor, or to any State or County political party committee.  Any entity entering into a contract with any State department or agency must provide Certification forms processed through the Department of the Treasury certifying that they have not made any political contributions.

Contract Signatures and Dates (P2.01 Attachment 1, page 15)
The Provider Agency completes the left side and also the “provider contact” individual; the Contract Administrator completes the right side except for the signature.  The identified “contact individual” will be the recipient of all contract-related contacts and materials.  This person may not be the CEO, but by virtue of their name being on the SLD is the legally designated contract contact person.
Standard Contract Forms
There are certain required documents in the contract package, some of which are essential for the contract to be processed.  Others can be submitted shortly thereafter (e.g. within 30 days) depending on the urgency in processing the contract or the history of the provider with the DHS Departmental Component.

Documents minimally required to process a contract (CPIM P1.01):
(Most of these documents are also needed in the Request for Proposal process)
· A DHS Award Letter

· The applicable Standard Language Document (SLD) 
· Annex A (or the applicant’s proposal for the first year for contracts awarded from a
RFP process) which typically includes Level of Service (LOS)

· Annex B or B2 (CRM, Section 5.3)

· Contract Confirmation Letter (P2.01, Attachment 2)
· Signed and dated Executive Order 134 Certification Form
Additional documents typically provided:
· Proof/Certificate of Insurance, with the “State of NJ” named as Additional Insured
· Board resolution authorizing who is approved for entering in to the contract and signing related contract documents (e.g. AR 50/54 payment forms, checks, and the certificates of insurance.)
· Certificate of Incorporation

· Annual Report to the Secretary of State (this evidences that the Provider Agency is an active legal entity and so is eligible for certain privileges (e.g. tax exemption for a non-profit)

· Copy of the latest Annual Report/Charitable Organization CO-8
· Copy of Certification Form from the Department of the Treasury-Executive Order 134
· Current list of Board Members (Reviewed to assure that there is no conflict of interest in representation and if so, that there is a Board resolution approving the exception.)

· Latest Audit

· Bonding Certificates

· Copy of the Certification from the Department of the Treasury EEO (AA302 form) or Affirmative Action Plan (IMP91-2): (This would be reviewed to assure that there is no conflict with the SLD’s affirmative action requirements.)

· Conflict of Interest Policy (P8.05):  (this would be reviewed to assure that there is no conflict with the SLD’s requirements and that exceptions to the provider’s policy are documented as approved.)
· Current agency by-laws –(To assure that the latest version is submitted and that any revisions have a Board endorsement.)
· Local certificate of occupancy-(to assure that the building has met local approvals and is not a liability.)
· Copy of lease or mortgage, (To assure that the lease is current, that it extends through the contract term or will be updated if it expires within the contract term, and that the cost are reasonable, if applicable.)
· All applicable licenses, (To assure that they are current, and that all necessary licenses exist.)
· Copy of the Required Documents Checklist
· Performance Outputs/Outcomes
· A list of all contracts and grants (if not in the Annex B)
· A copy of the Personnel Manual or Employee Handbook
· Copy of the Procurement Policy

· Current Equipment Inventory

· Copy of Subcontracts/Consultant Agreements

· Copy of Payment Schedule

· Reports ( Programmatic, Fiscal and Close out)

· Any other Departmental Component-specific documents (the Departmental Component is to specify the documents)
Annex Documents

Annex A 

Definition:

The Annex A is an attachment that describes what is going to be delivered in the contract and how those services will be delivered.

Purpose:
· To identify the name and address of the provider agency including any addresses of program sites.

· To specify the contract term and describe the services to be delivered and the method of service delivery.

· To establish the level of service (LOS) delivery and the performance outcomes.

· To identify the contract’s specific programmatic goals and objectives.

· To name the provider agency’s Chief Executive Officer and Program Director, describe the qualifications, duties, and responsibilities of the program director and other key personnel involved in the administration and/or delivery of contract services.

· To list the provider agency person(s) to whom notices regarding the contract should be directed.
· To include procedures for determining client eligibility, if applicable.

Annex B (CRM, Section 5.3)
Definition
The Budget is an attachment that provides cost data for the contract term for the delivery of the agreed upon services (s). The Annex B is completed to reflect the Provider Agency’s total financial activities including Department funded and non-Department funded components.

Purpose
Annex B Contract Budget forms have been developed for the Department of Human Services’ cost related third party social services and training contracts.  Forms are used for all cost related contracts regardless of the payment method used.

· If the provider agency’s total financial activities are not reflected on the Annex B forms, they may charge the Department for direct costs only, no indirect costs.

· Budgets should be completed for the contract term, regardless of the length of the contract.

Annex B-2 (CRM, Section 5.3)
Definition

The Annex B-2 Budget form is a document that is utilized to provide non-cost related fixed rates and provisional rates that the Department will pay for delivery of a given service(s).

Purpose
· The Annex B-2 Contract Rate Information Summary is used only in connection with contracts to be paid by means of a rate.  The Annex B-2 is completed by the Department (not the provider agency) prior to contract execution.  A copy of the completed Annex B-2 is forwarded to the provider agency along with the fully executed contract package.
Relationships between the Annexes
All of the information (service deliverables) supplied in the Annex A must be fiscally supported in the Annex B or Annex B-2.
The Annex B Budget provides information on the total operating budget of the provider. This may or may not include funding from non-Department sources.  Therefore, it is possible that for some of the funding included in the budget there is no direct service/dollar relationship except for the calculation of indirect shared costs.
Contract Modification (Policy Circular P1.10)

General Concepts
· The purpose of the contract modification policy is for making any material change to the originally approved contract. 
· A contract modification may be requested by the provider agency or required by the Department.
· It must be discussed and agreed to in writing by both parties, and signed by an official of the Departmental Component.

· The Department reserves the right to require provider agencies to submit a detailed budget as an accompaniment to a contract modification.
· Generally, a contract modification is not retroactive. The Department must approve a contract modification prior to the contract effective date. 
How/When Used?
Contract Modifications are required in the following areas:

Revisions to all Contracts 

· Changes to the reimbursable ceiling.
· Any change to the contract term.
· Changes in the payment methodology.
· Any changes to the payment rate(s).
· Changes that would alter the target population, negotiated performance standards, change the level of service, change staff client ratios.
See the Contract Modification Policy P1.10 for other critical details.
Contract Modifications and Clusters 

See the Cluster Policy P1.12 for details.
Related Issues

SubContracts (IMP99-2)
If a provider agency chooses to subcontract, it must ensure that the subcontractors comply with all applicable federal, State and local laws, rules and regulations, including the Department's SLD and CPIM and CRM.  The subcontract shall not be in conflict or less restrictive than any of the Department's policies or procedures. 

Information Memorandum P99-2 entitled Subcontracts provides subcontracting requirements that must be followed by provider agencies.

DHS Liability under SubContracts:

· The Department's SLD states that provider agencies may not subcontract without the prior written consent of the Department.  Such consent shall not relieve the provider agency of its full responsibilities under the contract. 

· Consent to subcontract any of the services shall not be construed to be an approval of subcontract, merely approval to subcontract.

· The provider agency shall be responsible for all services performed by the subcontractor, and all services shall conform to the provisions of the contract. 
· County contracts in particular subcontract most of their services.  It is sometimes difficult to secure copies of the subcontract as the subcontract entity may be on a different fiscal year than the provider.  Or, the subcontract may only be finalized after the provider receives their funds from the state, so the subcontractor’s contracts are not available when the provider’s contract is processed.  Contract Administrator’s should track the provider’s list of the potential subcontracts and secure such contract with the provider.  It can also be difficult to secure Level of Service forms from subcontractors, so it needs to be made clear that gathering LOS forms is the provider’s responsibility not the Contract Administrator’s.
· The Department shall have access to all subcontract documents applicable to the contract.
· Fully executed subcontracts shall be received by the department within 30 days of the subcontract start date
Conflict of Interest 

Executive Order No. 189 establishes the expected standard of responsibility for all parties that enter into a contract with the State of New Jersey.  All parties must meet a standard of responsibility that assures the State and its citizens that such parties will compete and perform honestly in their dealings with the State and avoid conflicts of interest.

The following guidelines have been developed to assist State employees and vendors in evaluating the conflict of interest potential in any contract or Request for Proposal process.

Example 1
Employee is out to lunch or dinner with a contractor, consultant or any other private party which does or may do business with employee's agency.  The employee should either pick up the check (assuming the employee has the authority or necessary approval), or pay for own meal (and get receipt).  The best advice is, of course, to avoid these situations entirely.

Example 2

Employee is invited to a golf outing sponsored by a contractor, consultant or any other private party which does or may do business with employee's agency.  Green fees, food and beverage will be paid for by the sponsor.  Employee should politely decline the invitation.

Example 3
Employee is offered tickets to sporting or other entertainment events by a contractor, consultant or any other private party which does or may do business with employee's agency.  Employee should politely decline the tickets.  Payment by the employee for the ticket's face amount is also unacceptable.

Example 4
Employee is at a convention and stops at a vendor or other hospitality suite for a drink and hors d'oeuvres.  Employee may accept hospitality as long as reception or suite is open to all conference attendees.

Example 5
Employee receives gift at Christmas/Hanukkah time of liquor, cheese, etc. from a contractor, consultant or any other private party which does or may do business with employee's agency.  Employee should decline the gift in the most gracious way possible.

Example 6
Employee is a member of a professional organization to which he or she pays dues (or his/her agency pays dues on behalf of employee).  Employee may attend functions run by the organization and any additional fees and charges should be paid by the employee or his/her agency.  Employee should not attend functions if fees are paid by a contractor, consultant or any other private party which does or may do business with his/her agency.

Example 7
Employee is invited to a "ribbon cutting" or "groundbreaking" ceremony at which a vendor is providing refreshments.  Employee may attend as long as he/she receives no special consideration.”

Open Public Records Act (The Right to Know Law was superseded by the Open Public Records Act, PL2001, c404; S-866, A-1309; effective 7/7/02)

What is a public record?

Public records are all records that are required by law to be made, maintained or kept on file.

For Example:

· Requests for Proposal (RFP) after the RFP has been awarded

· Standard Language Documents (SLDs)

· Budget Documents

· Annex A Narrative

· Any Contract Modification

· Appeal Documents

· Correspondence concerning the contract

Every citizen of this State, during the regular business hours shall have the right to inspect such records.  Each citizen has the right to copy such records by hand, and shall have the right to purchase copies of such records.  The citizen also has a right to know the reason for denial of access to the record(s) and has a right to appeal the decision.

Not a Public Record - Client records.
Other confidential records:

· Public contracts information which, if disclosed, would give an advantage to competitors or bidders.

· Inter-Agency or intra-agency advisory, consultative, or deliberative material (Confidentiality notices should be on all inter/intra-agency correspondence.)
· Information that is a communication between a public agency and its insurance carrier, administrative service organization, or risk management office.

· Administrative or technical information regarding computer hardware, software and networks which, if disclosed, would jeopardize computer security.

DHS Implementation

· Each Departmental Component must designate a custodian(s) of a government record.

· Each Departmental Component’s custodian shall have Access Request forms for the use of any person who requests access to a government record held or controlled by the public agency.
· The custodian shall permit the requested record to be inspected, examined and copied by any person during regular business hours, unless the government record is exempt from access by law.
· There is a fee charge for copies of the government records.

· Timeframes are established for accessing the records (within 7 days).

· A requestor has a right to appeal denial of, or failure to provide, access to a government record by any person or inspection, examination, or copying or for purchase of copies and the procedure by which an appeal if filed. 

CHAPTER FOUR – SCENARIO #1

CONTRACT TERMINATION AND DEFAULT


General Problem

The provider agency is not delivering the services or programs as stipulated in the contract.  A site visit reveals that this has been going on for quite awhile.  No change appears imminent based on an investigation of the issue.

Specific Problem

A contract administrator meets with a DHS program coordinator regarding a specific contract and finds out that the provider agency is not delivering the contracted services as described in the Annex A.  This non-compliance remains after repeated attempts by the program coordinator to correct the situation.  The program coordinator shows you correspondence to the provider outlining the problem with varying dates to substantiate his/her claims.

You contact the provider agency and the contact individual does not refute the information provided by the program coordinator, but rather cites staffing problems and coordination problems, etc. for the non-compliance.  You also get the impression from your conversation with the provider agency representative that these problems are going to continue and not be remedied in the near future.

You decide that you can't let this situation continue, but you are not sure exactly what to do.

What actions should be initiated? 

CHAPTER FOUR – SCENARIO #1

CONTRACT TERMINATION AND DEFAULT


Recommended Solution
If the contract is almost over (2 months or less remaining) and the services being delivered are not significant or crucial to a client's well being, let the contract run its course and make financial adjustments as necessary.  Trying to make any meaningful changes would probably not occur before contract expiration.

If the contract is for a significant or crucial service and still has a substantial amount of time remaining, a number of options should be considered:

a.
Change in the Contract status to “conditional” which requires that the services be delivered per contract requirements. (A Contract modification would be required to change the contract to “conditional” status)

b.
Contracting with another similar provider (that you know is dependable) to assume the service delivery for the remainder of the contract term. (Contract Modification required)

CHAPTER FOUR - SCENARIO #2

INDEMNIFICATION


General Problem

What happens when a provider agency refuses to indemnify the State of New Jersey?  The indemnification clause is partially listed here to assist in understanding this issue.

"The provider agency shall assume all risk of and responsibility for, and agrees to indemnify, defend and hold harmless the State of New Jersey and its employees from and against any and all claims, demand, suits, actions and recoveries, judgments and costs, and expenses in connection therewith on account of the loss of life. Property or injury or damages to the person or persons, whatsoever which shall arise from or result directly or indirectly from (1) the work, service or materials provided under this contract; or (2) any failure to perform the provider obligations under this contract or any improper or deficient performance of the provider's obligations under this contract."

Specific Problem

A contract administrator receives correspondence from an attorney representing a provider agency.  The attorney states that the provider cannot comply with the indemnification clause contained in the Standard Language Document (SLD) because the agency believes that it unfairly puts all of the responsibility of its actions or inaction on the provider agency.  The provider signs the contract but has crossed out the indemnification clause in the SLD.  The secretary for the contract administrator's unit inadvertently grabs a pile of contracts for the division director's signature.  He/she signs all of them and a fully executed contract with the crossed out indemnification section is sent to the provider agency in question.
In the meantime, the contract administrator has read the provider agency correspondence and has made a mental note to discuss the letter with his supervisor.  Unfortunately, the contract administrator gets busy and forgets about the letter.  Approximately six weeks go by and a transportation vehicle of the provider agency is involved in an accident and three clients are injured, two seriously.

What should have been done? 
What can be done at this late date?  
Are there any options or is it too late?

CHAPTER FOUR - SCENARIO #2

INDEMNIFICATION


Recommended Solution
First and foremost a Standard Language Document (SLD) should not be signed by a Departmental component when a change has been introduced to the document by a provider agency.  If a change was unilaterally introduced, proper legal protocol would call for the initialing of any changes by the author on the SLD.  However, if this is not done, it may be difficult at best to determine that a change(s) has been made.

There should be an internal review by the contract administrator of all Provider Agency signed Standard Language Documents to ensure that there have been no unauthorized changes to the Standard Language Document.  When a contract administrator becomes aware of an unauthorized provider change in the SLD, he/she should regard this revision as a very serious breach of Department policy and immediately notify his/her supervisor of the problem.

It is Department policy that since the SLD has been written (and will be revised in the future by the Department,) that any change made to the Department's Standard Language Document must be made at the Department level and shall include any appropriate reviews (Department legal review and/or Attorney General's Office).

If a provider agency wishes to change the SLD, they can petition the Department (through OCPM) via the Departmental Component.  OCPM will, in turn, contact the Department's Office of Legal and Regulatory Liaison (OLRL) and/or Attorney General's Office for a review and/or consultation, if needed.  OCPM will also be responsible for contacting any other party deemed to be appropriate to the review.

If the provider agency refuses to sign the authorized SLD, the Departmental Component should not contract with the provider agency.  All of the above does not however,  address the issue regarding the Division Director's signature being on a provider altered SLD.  Once the contract has been signed by both parties, it is technically a legal and binding contract.  However, since the Department believes that the provider has unilaterally made a change without the Department's approval, there does appear to be circumstances that bring the contract as a binding and valid document in to question.

If this occurs, it is imperative that written correspondence be drafted and immediately sent to the provider agency via Registered Mail, return receipt requested, stating that the provider altered contract was signed in error by the Division Director.  Included in the letter should be wording that the contract is considered null and void by the Departmental Component since the alterations were done surreptitiously without the Departmental Component's knowledge or approval.

Provisions for a re-negotiation of the contract using an approved SLD should be offered to the provider with a very short time frame for re-negotiation (3 business days or less).  Also, included in the letter should be wording that if the provider agency unilaterally alters any future SLD's that the Department reserves the right to terminate the SLD for cause without any possibility for re-negotiation, and the provider agency forfeits any future rights to any appeal whatsoever.

The above scenario or other offer (depending on the circumstances) should be reviewed by OCPM and OLRL prior to being sent Registered Mail.

CHAPTER FOUR - SCENARIO #3

INSURANCE


General Problem

What should you do as a contract administrator when you discover that there is an insurance irregularity with one of your assigned provider agencies?

Specific Problem

A provider agency provides you with a copy of its insurance policy, which indicates that the provider agency is covered for the next contract period.  However, you are contacted by a bank that is reviewing a loan application for the provider agency and you are told that the Insurer has cancelled the provider's policy for non-payment of the premium.  The insurance company also tells you that it had to cancel the provider's insurance for a period of time on a previous occasion for non-payment.  When you bring this to the attention of the provider agency they state that they always paid their premiums, never had an earlier insurance problem; and, as far as they are concerned they are covered.

As a contract administrator, what should you do?

CHAPTER FOUR - SCENARIO #3

INSURANCE


Recommended Solution
Obtain proof from the insurance company that the provider agency has current insurance protection to cover the contract term.

Investigate to get the facts and any history of problems with this provider agency concerning failure to procure adequate insurance coverage.

Make sure that the State is included in the insurance coverage as an "Additional Insured".
If there is a problem with the insurance coverage now or in the past, make sure that it is documented and a copy of any insurance lapse or past non coverage is transmitted in writing to the provider agency.

CHAPTER FOUR - SCENARIO #4
CONTRACT MODIFICATION


General Problem

A provider agency is not following the Department's Contract Modification policy circular in situations where a contract modification process requiring the Department's approval is appropriate.

Specific Problem

In another possible Contract Modification situation, a DDD or DYFS provider agency wants to move funding from one group home Cluster to another group home Cluster. The first Cluster is funded from State appropriated unrestricted funding and funding from a Social Services Block Grant (SSBG) source.  The second Cluster has State appropriated unrestricted funding and federal grant funding.

Are there any restrictions on moving the funding from Cluster to Cluster?

Does the Contract Modification have to indicate which categories must receive the funding transfer or is it spread equally over the contract?

CHAPTER FOUR - SCENARIO #4
CONTRACT MODIFICATION


Recommended Solution
When funding is on a fixed rate basis it is precluded from being transferred to another cluster.

All questions regarding Clustering for a specific Departmental Component should be directed to a contract administrator for that Departmental Component.  The contract administrator will determine the restrictions, if any, with all funding.  There may be restrictions that funding can only be used for a specific purpose or service.

Based on the source of the funding there may be restrictions permitting a transfer.  Sources such as Social Services Block Grants (SSBG), Grants-in-Aid, federal grants or State funds such as the Children's Trust Fund, Casino Revenue Funds, etc. may preclude a transfer.

Funding may only be eligible for use in a specific locale or region (urban versus rural).

It is possible that funding can be transferred to a cluster not even in existence when the contract is initially signed, as a new program or service that qualifies may now be available.

CHAPTER FOUR - SCENARIO #5
SUBCONTRACTING


General Problem

Your division decides to contract with one of New Jersey's counties to provide services for the homeless during the State's fiscal year (July 1st to June 30th).  The County, in turn, decides to contract with a subcontractor to deliver the services stipulated in the Department/county contract.

Sometimes, because county officials meet on a different contracting schedule then the Department's/Provider's contracting cycle, approved subcontracts may not be available to the Department until months after the original Department/county contract is signed.  This means that the contract administrator can not review the subcontracts until the Department/county contract is well along in its contract term.

A subsequent review by the contract administrator reveals that there are major problems with the county approved subcontract.  The timing of the review makes it very difficult to remedy the problems within a reasonable time frame, because the Department/county contract will expire in a few months, making meaningful corrective action difficult.

In addition, the county has contracted with a subcontractor that is on the State's debarment list for the provision of services to any State agency.  In subsequent discussions the county claims that it is not responsible since the Department approved the county to subcontract, therefore releasing them from any wrongdoing regarding the subcontract and any debarment issues.

What action(s) should be taken at this late date to manage the situation?

What should have been done regarding this situation?  (Could the Contract Administrator have done something to avoid the development of the problem?)

CHAPTER FOUR - SCENARIO #5
SUBCONTRACTING


Recommended Solution
Is this a new contract or renewal?  This must be decided first as it will influence the decision making.

The Federal Debarment List may be accessed on the Web at the following site: http://EPLS.ARNET.GOV  
Before the Departmental component decides to contract with the provider (county), can the county provide services according to the time frames required by the Departmental Component?  Example: July 1st to June 30th.

If yes, how is this going to be done?  What provider, with what history is the Departmental Component getting?

If no, then the Departmental Component has to re-think what it is going to do.

DHS is not responsible for managing a Subcontractor.
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