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Summary of Public Comments and Agency Responses: 

In addition to publication of the proposed readoption with amendments in the New Jersey Register on January 5, 2009, the Department gave notification to the State House Press Room, posted a notice that the rule had been proposed with amendments on the Department’s website for public notices and Office of Contract and Policy Management (OCPM) notified interested parties via e-mail.

A summary of the comments and responses are as follows.


COMMENT: Comments were received from the Ocean County Department of Human Services, the New Jersey Association of County Human Services Directors, the HSAC of Gloucester County and the Union County Human Services Advisory Council.  Each commentor has expressed a concern that the amendment to N.J.A.C. 10:3-3.7, Composition of RFP Review Panel, which delegates the authority to vote on the award of a Departmental contract solely to the State employees who are authorized to function as panel members.  The amendments further provide that the Departmental members of the panel may convene an advisory panel of interested stakeholders “…to provide their programmatic and service-oriented expertise to the review panel.”  It is the belief of each commentor that the aforesaid amendments will marginalize the stakeholders and ultimately trench on their sources of funding.  Another concern expressed is that the amendments reflect negatively on the stakeholders’ relationship with the Department and are merely an attempt “… to reduce the public input to a public process.”


RESPONSE: The Department appreciates the comments and recognizes the legitimate concerns expressed therein.  In responding thereto, it must be noted that the amendments were not conceived as an administrative tool to be used to limit input from interested stakeholders or to impede the flow of contractual decision-making information; quite the contrary.  The State contractual process must always be transparent.  Likewise, it must always be fair and untainted by perceptions of favoritism or manipulation.  By establishing a more clearly delineated voting procedure that will maintain the integrity of the award process, the Department, thereby, protects itself and its stakeholders from potentially untoward legal and/or perceptual ramifications.  More specifically, the valuable input of the stakeholders may be sought when appropriate, as is done in the existing contractual process, without creating a perception that those stakeholders could inappropriately influence a contractual award.  The desire to receive the opinions and concerns of Departmental stakeholders is a constant and they may be shared with the Department when it is deemed to be necessary by the stakeholder to do so in a manner that is not seen to compromise the ethical integrity of the contractual process.  The rules in this chapter do not change that commitment; rather, they conform to ethical considerations of which the Department must take note and which will inure to the ultimate benefit of the regulated community.  

In sum, the amendments do not devalue the contribution of the regulated community; they seek to protect and maintain the latter’s relationship with the Department in a manner that is consistent with best contractual processes.  Lastly, it is the Department’s intention to include public employees on the request for proposal (RFP) review panels.  To be precise and to allay concerns expressed by the commentors, the definition of a “public employee” has been added to include State, county and municipal employees with the exception of elected officials.  Thus, the Department intends to continue its cooperation with those public employees who possess intimate knowledge of local concerns and local needs while assuring that the RFP process remains ethically viable.  As proposed, voting must be confined solely to public employees, which solely included the Departmental component and the State, upon adoption the addition of county and municipal employees (except elected officials) to the voting group allows the Department to be inclusive and allows  the counties and municipalities a greater level of participation in the awarding of an RFP.

COMMENT: In addition to the foregoing, the New Jersey Association of County Human Service Directors also expressed some concern that N.J.A.C. 10:3-3.3 has been amended to note that dissemination of notices of availability of public funds will be done exclusively on the Department’s website rather than by publication in the New Jersey Register.  Specifically, the commenter states that the amendment “…will impact the ability to provide formal public comment within a given timeframe and may also be a barrier for individuals who cannot access the information through a computer or Internet.”  

RESPONSE: The Department respectfully disagrees with the commenter’s conclusions.  Publication of the notices of availability of public funds on the Department’s website is simply another publication modality; one that conforms to best business practices in an electronic age.  It is not meant to limit comment, but will function in the same manner as publication in the New Jersey Register has always functioned.  The Department welcomes comment and this amendment in no way interferes with the ability of one who is interested in the RFP process from proffering comments thereon.  Moreover, most, if not all businesses presently have access to computers and the Internet. Indeed, it is hard to imagine a business, which could function without access to them.  However, assuming that such business entities presently exist, computers and access to the Internet are readily available in libraries across the State.  Lastly, the amendment is in line with the need for speed in the promulgation and dissemination of contractual information to as wide an audience of providers and stakeholders as possible.  The Internet is the tool by which that wide-ranging result can be achieved. In sum, public input will not be affected by this amendment and the latter is no more than a reflection of the changes that are occurring as a result of the evolution of new means of communication.  What has not changed is the Department’s need for the comments of its partners and the departmental respect for the opinions thereof.

Summary of Agency-Initiated Changes:


As the Department has added the definition of “public employee” to include county and municipal employees, the Department is changing the minimum number of review panel members from three public employees to five public employees in subsection (a).  Since the scope of public employee has widened to include county and municipal agency employees, this would allow for more review panel experts to be able to vote on the awarding of an RFP.  The Department has also added an example of stakeholders to the rule.
Federal Standards Statement


The rules readopted with amendments do not require an analysis because no Federal standards, which apply to the subject of this rulemaking are exceeded in these rules.  The Federal standards, which apply to these rules include, but are not limited to, the following:  Title VI of the Civil Rights Act of 1964; 34 CFR 100; Section 504 of the Rehabilitation Act of 1973; 29 U.S.C. §794; 34 CFR Part 104; the Americans with Disabilities Act; the Age discrimination Act of 1975; 42 U.S.C. §§6101 et seq.; 45 CFR 90;  the Equal Employment Opportunities Act; the Davis-Bacon Act;  40 U.S.C. §§276a through 276a-5; 29 CFR 5.5; 31 U.S.C. §1352; and Federal Executive Orders 12549 and 12689.


Full text of the readopted rules can be found in the New Jersey Administrative Code at N.J.A.C. 10:3.

Full text of the adoption follows (additions to proposal indicated in boldface with asterisks *thus*; deletions from proposal indicated in brackets with asterisks*[thus]*):
SUBCHAPTER 3.  REQUEST FOR PROPOSAL
10:3-3.2 Definitions

The following terms, when used in this subchapter, shall have the following meanings unless the context indicates otherwise.
...

*“Public employee” means a person employed by any State, county or municipal agency except elected officials.*
10:3-3.3 Request for Proposal


(a) The departmental component or CHSAC/designated entity shall issue a public announcement of the availability of funds for the purchase of services in accordance with N.J.S.A. 52:14-34.4, 34.5, and 34.6.  The announcement shall be made in the manner to permit reasonable competition among eligible provider agencies.  The departmental component shall publish the announcement on the Department of Human Services (DHS) website for public notices and publications directed towards minorities.  In addition, the departmental component may choose to do one of the following as a second notification: mail the announcement to identified prospective provider agencies, including those that may provide similar, but not the specific service requested, minority organizations and culturally diverse and sensitive groups or advertise in newspapers of general circulation.  The Office of Contract Policy and Management (OCPM) will upload the announcement of the notice of the RFP on the Department of Human Services webpage at www.state.nj.us/humanservices/grantan.html 


(b)-(c) no change


(d)  The proposal process shall be completed within 120 days of publication of the RFP notice on the DHS website, inclusive of all Protest processes.  See N.J.A.C. 10:3-3.13 for exceptions.


(e)  Within three business days after a potential applicant has requested a proposal package, the departmental component or the CHSAC/designated entity shall forward a proposal package to, or the package may be picked up by, those prospective applicants responding to the public announcement.  In addition, when the CHSAC/designated entity has been delegated the responsibility to solicit proposals on behalf of the Department, all appropriate Department procedures, as set forth in the subchapter, and county procedures, as appropriate, shall be followed.  The proposal package shall contain, at a minimum, the following information and requirements:


1.-11. (No change)


12. The URL of the DHS/OCPM website where the Contract Reimbursement Manual and Contract Policy and Information Manual may be reviewed and downloaded prior to proposal.  The URL of that link is www.state.nj.us/humanservices/ocpm/contract_manuals.htm.


13- 14 (No Change.) 


15.  A statement explaining the Department’s Protest process and that Protest process by the departmental component must be completed within the time frame specified in the RFP or within 30 days after receipt of the CHSAC/designated entity recommendations, and that Protest process by the within the 90-day process time period and prior to the recommendations being sent to the departmental component.

10:3-3.5 Internal Controls for proposals 


(a) –(g) (No change.)


(h) The departmental component shall communicate to the CHSAC/designated entity the outcome of any departmental component protest process on a CHSAC/designated entity RFP and forward a copy of the final award letter to all parties concerned.

(i)-(j) (No change.)

10:3-3.7 Composition of review panel


(a) The unit responsible for RFP coordination shall convene a review panel consisting, at a minimum of *[three]* *five* public employees *[that will represent the best interest of both the Departmental component and the State in the selection of the successful contractor]*.  These public employees on the review panel will serve as sole voting members in the contractual award selection process.  The panel may consist of a diverse group of people having expertise in areas, such as contracting, finance and programs/services, including Departmental regional and*/or* county*/local* representatives; or an allocations review panel under the auspices of the CHSAC/*other appropriate community designated entity *including, among others, mental health boards and commissions for individuals with disabilities*.  The responsible unit shall present an objective process to the review panel for the purpose of rating the proposals.  In addition thereto, if needed, the *[responsible unit]*Departmental component may convene an advisory panel *consisting of community stakeholders and clients/consumers* to provide their programmatic and service-oriented expertise to the review panel*, as appropriate*.  *[The advisory panel may consist of community stakeholders and clients/consumers who will be able to convey their unique perspectives and recommendations to the Department review panel.]*  Members of the advisory panel *[will]**shall act in an advisory capacity in order to make recommendations to the review panel only and shall* not have a vote in the contractual award process and shall not render advice on any matter in which they, their employer or a family member have a pecuniary interest.  


(b)  A panel member must disqualify himself or herself from the panel when he or she has any interest, financial, or otherwise, direct or indirect, in the results of the panel’s evaluations (see Conflict of Interest Law, N.J.S.A. 52:13D-12 et seq.)  All review panel and advisory panel members may be required to complete a conflict of interest form.  


(c) The review panel may utilize the services of a consultant/expert to provide programmatic or other technical expertise that may assist the voting members in the review process.  Consultants may not serve as voting members of the review panel and may be required to complete a conflict of interest form.


(d) – (e) (No change.)

10:3-3.10 Notification of selection


(a)  Upon determining which proposals are most responsive and advantageous to the needs of the clients to be served or services to be rendered, cost and other factors considered, the Departmental component shall notify all applicants in writing of its selection within the time frames specified in the request for proposal, not to exceed 90 day from the publication of the RFP announcement on the DHS Public Notice website.  The protest process, if done by the component, must be completed in a time frame appropriate to the Department’s policies, which shall be referenced in the RFP and the total RFP process shall not exceed 120 days from publication of the RFP announcement on the Department’s public notice website.

1. (No change.)

2. The contract is not binding until funding has been verified and the Department’s Standard Language Document is signed by both parties.

