






























































  *Date of mailing:  December 22, 2017   

   

  

  STATE OF NEW JERSEY 
  MOTOR VEHICLE COMMISSION 

CASE FILE NUMBER: 1044-17 
  OAL DOCKET NUMBER: MVH 11733-16 
 
    
 
IN THE MATTER OF         : 
 
APPLICATION OF    :  
        FINAL DECISION 
ALAN & SCOTT SHEPPARD  : 
 
(SOUTH JERSEY MOTORCARS, LLC) : 
 

 

The Motor Vehicle Commission (MVC or Commission) hereby determines the 

matter of the proposed denial of a used motor vehicle dealer license for ALAN & SCOTT 

SHEPPARD (SOUTH JERSEY MOTORCARS, LLC), respondents, for failure to satisfy 

the requirements providing for a suitable place of business pursuant to N.J.A.C. 13:21-

15.4.  Prior to this final agency determination, I carefully reviewed and considered the 

Initial Decision of the Administrative Law Judge (ALJ), the letter of exceptions to the Initial 

Decision, which was filed with the Commission by counsel for petitioner, and the reply to 

petitioner’s exceptions filed by counsel for respondents.  In the Initial Decision, the ALJ 

determined that no material facts were in dispute and decided the matter by summary 

decision.  Initial Decision at 5.  Based upon a de novo review of the record and arguments 

presented, I shall reject in part the findings and conclusions contained in the Initial 

Decision, and shall reject in part the recommendation of the ALJ, thereby denying 

respondents’ application for the license. 

  Based on the record below, which consists of the moving, opposition, and reply 
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briefs of the parties, including exhibits and certifications1, I make the following findings.  

“Because the case was disposed of in a summary judgment proceeding, [the] statement 

of the facts is based on [my] consideration of the evidence in the light most favorable to 

the part[y] opposing summary judgment.”  Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 

520, 523 (1995). 

The relevant material facts are that South Jersey Motorcars, LLC, located at 1044 

Industrial Highway, Unit No. 17, West Berlin, New Jersey, applied for a used motor vehicle 

dealer’s license on May 19, 2015.  Initial Decision at 3.  South Jersey Motorcars, LLC, is 

a business entity owned by Alan and Scott Sheppard.  Ibid.  The initial license application 

indicated that the business was located in a Type C facility, meaning that it was located 

in a building that contains one or more business entities, where a New Jersey motor 

vehicle dealer did not have a valid license in the multi-unit facility as of March 6, 2006.  

Id. at 3 – 4. 

During the course of a field inspection by the MVC, respondents’ business was 

seen to be located within an industrial complex consisting of several buildings.  

Certification of Scott T. Sheppard in support of Motion for Summary Decision, “Sheppard 

Cert.,” Exhibit B.  The building where respondents were located is approximately 150 feet 

x 300 feet and was divided into numerous office units, each separate from the other.  Ibid.  

Other business entities were present at the same premises.  Ibid.  The building consisted 

of nineteen separate units. Certification of Nonee Lee Wagner, DAG, “Wagner Cert.,” 

Exhibit A.  Unit 17 was on the left side of a long building bounded by units 16 and 18 on 

either side and by unit 10 in the rear.  Ibid.  A floor plan submitted in the application 

                                                 
1 This makes clear that the record includes the Certification of Nonee Lee Wagner, including exhibits A, B, and C. 
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process showed that the walls separating the units were not in compliance with the firewall 

regulation, N.J.A.C. 13:21-15.4(d).  Ibid. 

On October 27, 2015, the MVC issued an Order of Denial of the application due to 

the failure of the respondents to comply with the requirement that the business be located 

in a facility separated from other businesses by exterior walls or a firewall.  Sheppard 

Cert., Exhibit G.  On October 30, 2015, respondents asked the MVC for a hearing to 

contest the denial of their application.  Id., Exhibit H.  On November 9, 2017, the MVC 

denied the request for a hearing on the basis that the request failed to list all disputed 

material facts, legal issues and/or specific mitigating circumstances the respondents 

intended to raise at a hearing.  Id., Exhibit I. 

On December 21, 2015, respondents filed a second application where they failed 

to include the form indicating the type of walls at the business location.  Id., Exhibit J. 

On January 5, 2016, the MVC rejected the second application as incomplete.  On 

March 15, 2016, then-counsel for respondents supplemented the second application with 

the walls form indicating that as a Type A facility, a firewall was not required.  Id., Exhibit 

K.  On March 30, 2016, a site inspection for the second application was conducted, and 

the MVC determined that the application was not approved because of the lack of 

firewalls. 

On May 5, 2016, respondents requested that a Notice of Proposed Denial be 

issued in order to have a hearing on the firewall issue.  On May 19, 2016, the MVC issued 

an Amended Notice of Proposed Denial followed by respondents filing a request for a 

hearing at the Office of Administrative Law (OAL).  Id., Exhibit L.  The MVC granted 

respondents’ request for a hearing and transmitted the case to the OAL on July 28, 2016. 
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After a series of conference calls, the OAL determined that expert testimony on 

the firewall was required.  Respondents submitted an expert report indicating that Unit 

No. 17 was constructed with a two-hour firewall installed between it and each of the other 

units.  Id., Exhibit N.  Respondents’ expert opined that the MVC’s requirement of a three-

hour firewall extending through the roof on the premises under the International Building 

Code was not applicable.  Ibid. 

Without waiting for petitioner to file its expert report, or holding a hearing to 

determine whether respondents’ business was in fact located in a Type C or Type A 

facility, the ALJ decided by summary decision that “the MVC improperly denied the 

company’s dealer license application for failure to comply with the firewall requirement 

under N.J.A.C. 13:21-15.4(d).”  Initial Decision at 11.  As to the collateral challenges to 

the MVC’s rulemaking authority and the validity of the regulations, the ALJ correctly 

declined to rule on those issues.  Ibid. 

The issue under consideration was whether the respondents’ facility occupies the 

same premises as the other businesses, thereby requiring it to be separated by exterior 

walls or a firewall. 

The Administrative Procedure Act allows an agency head to reject or modify the 

findings of an ALJ.  N.J.S.A. 52:14B-10(c).  Neither court nor agency head is bound by 

the ALJ’s findings.  In re Suspension of License of Silberman, 169 N.J. Super. 243, 255-

56 (App. Div. 1979), aff’d, 84 N.J. 303 (1980).  Moreover, it is not the function of the 

reviewing court to substitute its independent judgment on the facts for that of an 

administrative agency.  In re Grossman, 127 N.J. Super. 13, 23 (App. Div.), certif. denied, 

65 N.J. 292 (1974).  In this matter, the ALJ failed to address the factual discrepancy 
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underlying the respondents’ changing of the building type in their second application, 

seemingly to avoid the firewall requirement. 

The regulations governing used motor vehicle dealers require that “[a]ll licensees 

selling used motor vehicles exclusively shall maintain a permanent, properly identified 

location with a minimum office space of 72 square feet within a permanent enclosed 

building . . . .”  N.J.A.C. 13:21-15.4(a)(2).  Further, 

[a] proposed place of business will not be considered suitable for approval 
if there already exist one or more licenses issued for, or other business 
entities present at, the same premises. . . . A proposed place of business is 
deemed to occupy the same premises as another dealership if the two 
facilities:  (1) [a]re not completely separated by exterior walls or a firewall. . 
. . 
 
[N.J.A.C. 13:21-15.4(d).] 
 

 The Initial Decision raised an issue as to the meaning of “same premises.”  Initial 

Decision at 9.  The ALJ contended that the plain meaning of the word “premises” can 

apply to part of a building.  Ibid.  The dictionary definition of the word used by the ALJ, 

however, can also mean simply “a building.”  Initial Decision at 9 (emphasis added).  

Moreover, “[i]t is settled that an administrative agency’s interpretation of statutes and 

regulations within its implementing and enforcing responsibility is ordinarily entitled to [a 

reviewing court’s] deference.”  Seigel v. N.J. Dep’t of Envtl. Prot., 395 N.J. Super. 604, 

613 (App. Div.), certif. denied, 193 N.J. 277 (2007) (internal citations omitted).  The MVC’s 

reading of the regulation is consistent both with the plain reading and with the 

Commission’s long-standing interpretation, to which the Initial Decision failed to give any 

notice. 
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 Additionally, “’[r]egulations are subject to the same rules of construction as a 

statute,’ and ‘should be construed in accordance with the plain meaning of [their] 

language’ ‘and in a manner that makes sense when read in the context of the entire 

regulation.’”  Id. at 618, quoting, Medford Convalescent & Nursing Ctr., v. Div. of Med. 

Asst. and Health Svcs., 218 N.J. Super. 1, 5 (App. Div.), certif. denied, 102 N.J. 385 

(1985).  Presumably, the ALJ’s use of “same premises” would apply only if Unit 17 itself 

were subdivided in two.  This would lead to the untenable and ridiculous situation whereby 

Unit 17 would be divided by a firewall, without requiring that a firewall be constructed 

between each half of Unit 17 and the other units in the multi-unit facility.  Such a reading 

would not make sense in the overall context of the regulation. 

 “When a plain meaning of the statute leads to an absurd result or one at odds with 

the statutory scheme, [the reviewing court] may resort to extrinsic evidence, which 

includes ‘legislative history, committee reports, and contemporaneous construction.’”  In 

re Raymour and Flanigan Furniture, 405 N.J. Super. 367, 376 (App. Div. 2009), quoting, 

DiProspero v. Penn, 183 N.J. 477, 492-93 (2005).  “When interpreting a statute or 

regulation that an agency is charged with enforcing, [the reviewing court] give[s] 

substantial deference to the agency’s interpretation which ‘will prevail provided it is not 

plainly unreasonable.’”   Id., quoting, Merin v. Maglaki, 126 N.J. 430, 436-37 (1992).  In 

defining the meaning of “same premises,” the ALJ neglected to consider the MVC’s 

interpretation of the term in context with the dealer regulations as a whole and in light of 

the interpretation given by the Commission over time. 

 In the summary of the changes to N.J.A.C. 13:21-15.4 that were proposed in 2005, 

the MVC stated that the amendment “clarifies the requirement that each dealership be 
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separated from every other dealership and every other business entity unless there is 

complete identity of ownership of the two businesses . . . .”  37 N.J.R. 1002 (April 4, 2005).  

This regulation was further clarified in 2017, where references to the outdated National 

Building Code were amended to reference the International Building Code New Jersey 

Edition requirements, as updated, and as adopted by the New Jersey Uniform 

Construction Code pursuant to N.J.A.C. 5:23-3.14.  These changes over the years reflect 

the ongoing efforts of the MVC to ensure the integrity of dealer facilities in the face of 

abuses reported to the Commission.  As published in the response to comments on the 

2017 amendments, the MVC noted that 

investigatory activity has uncovered that much of the illicit activity by dealers 
engaged in illegitimate business is connected to premises that lack the 
requisite office facilities, including firewalls that protect documents and 
individuals.  Fire-rated walls provide insufficient protection for documents or 
individuals located in the inner offices of the facility.  Investigation by State 
authorities has revealed facilities where no dealers were present and no 
vehicles were for sale.  One facility was, and still is, surrounded by barbed-
wire chain-link fencing and an expanse of empty pavement sprouting weeds 
that appeared more like an abandoned warehouse than a legitimate used 
car dealer facility.  The facility houses more than 300 dealer-tenants who 
operate out of cubicles packed in rows inside the main building.  Repeated 
visits to the facility have shown only empty dealer cubicles behind locked 
doors with no phones ringing, no sales personnel, no customers, and no 
inventory. 
 
[49 N.J.R. 1445 (June 5, 2017).] 

 

Therefore, it is important when interpreting the regulations that they be read in the totality 

of the context of the regulatory and statutory regime.2  To remain consistent with the 

statutes and regulations, as well as a common sense reading of the same, a firewall must 

separate offices that are split in a shared building that is separated into individual units. 

                                                 
2 In order to ensure clarity of meaning, the Commission intends further rulemaking to clarify the term “premises.”  
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 In conclusion, the MVC rejects the recommendation of the ALJ in the Initial 

Decision for the aforementioned reasons. 

It is, therefore, on this 21st day of December, 2017, ORDERED that the used motor 

vehicle dealer license application of ALAN AND SCOTT SHEPPARD (SOUTH JERSEY 

MOTORCARS, LLC) be DENIED. 

 

        
       Raymond P. Martinez 
       Chairman and Chief Administrator 
 
 
RPM: rdd 
cc: Thomas G. Russomano, Esq.  
 Zachary N. Klein, DAG 
 Nonee Lee Wagner, DAG 
 


