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IN THE MATTER OF         :  
        FINAL DECISION 
MICHAEL D. LATHAM   : 
 

 

The Motor Vehicle Commission (Commission or NJMVC) hereby determines the 

matter of the proposed suspension of the New Jersey driving privilege of MICHAEL D. 

LATHAM, respondent, for his conviction of a drug/alcohol-related offense in the State of 

New York.  Pursuant to N.J.S.A. 39:5-30, 39:5D-1 to 14 (the Interstate Driver License 

Compact or Compact), 39:4-50, and N.J.A.C. 13:19-11.1 to 11.2, respondent’s New 

Jersey driving privilege is subject to suspension for a period of ten years (3,650 days), 

as this is his third alcohol/drug-related conviction.  Prior to this final agency 

determination, I have reviewed and considered the Initial Decision rendered by the 

Administrative Law Judge (ALJ).  No exceptions have been filed.  Based upon a de 

novo review of the record presented, I shall affirm the recommendation of the ALJ.  This 

final decision is written to add a few clarifications and to provide amplification as to the 

significant support found in the record for the ALJ’s findings and conclusions.  To the 

extent that I have not specifically modified a finding or conclusion herein, I have adopted 

those findings and conclusions of the ALJ and incorporate those by reference in this 

decision.   
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In her Initial Decision, the ALJ concluded and recommended that since 

respondent’s undisputed New York conviction for driving while ability impaired due to 

drugs (NYDWAI-drugs), pursuant to N.Y. Veh. & Traf. Law §1192(4), was his third 

alcohol/drug-related offense, he is subject to a suspension of his New Jersey driving 

privilege for a mandatory period of ten years pursuant to N.J.S.A. 39:4-50(a)(3).   

The ALJ clearly indicated her evaluation of the testimony and documentary 

proofs in the record as well as the arguments offered by respondent and concluded that 

“N.J.S.A. 39:4-50(a) and N.Y. Veh. & Traf. Law §1192(4) (Consol. 2015) are 

substantially similar regarding driving under the influence of drugs” and further 

concluded that “respondent’s conviction for driving while impaired by drugs is a third 

offense as defined in N.J.S.A. 39:4-50(a).”  Initial Decision at 8.    

Based on an independent review of the record, I agree with the ALJ's 

conclusions.  In this final decision, I only note some minor corrections, which serve to 

clarify the record but which do not affect the ultimate conclusion that respondent’s 

NYDWAI-drugs conviction pursuant to N.Y. Veh. & Traf. Law §1192(4), based on his 

guilty plea to this statutory provision and its required elements,1 is substantially similar 

to New Jersey’s unified DUI statute, N.J.S.A. 39:4-50(a), which covers within it both 

                                                           
1 The NYDWAI-drugs statutory provision, N.Y. Veh. & Traf. Law §1192(4), provides:  
“Driving while ability impaired by drugs.  No person shall operate a motor vehicle while 
the person’s ability to operate such a motor vehicle is impaired by the use of a drug as 
defined in this chapter.”  N.Y. Veh. & Traf. Law §114-a, in the same chapter – chapter 71 
of the Consolidated Laws – as section 1192, provides:  “The term ‘drug’ when used in 
this chapter, means and includes any substance listed in section thirty-three hundred six 
of the public health law.”  As noted by the ALJ, N.Y. CLS Pub. Health §3306 lists the 
schedules of controlled substances, which include narcotic (Schedule IV (b)), and 
hallucinogenic substances (Schedule I (d)), as well as other habit-producing drugs.  It is 
also noted that New York’s statutory scheme does not provide for any “lesser-included” 
offense for a driving-while-drugged offense; rather, the NYDWAI-drugs provision under 
§1192(4), is the sole driving-while-drugged offense, and is punished as a criminal 
misdemeanor in New York. 
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driving under the influence of alcohol as well as under the influence of drugs that cause 

impairment of one’s ability to drive safely. 

 Statement of the Issues 

The ALJ’s initial decision correctly indicates the two issues to be determined in 

this matter:  (1) based on the undisputed conviction of “driving while ability impaired by 

drugs” under N.Y. Veh. & Traf. Law §1192(4), pursuant to the Compact, N.J.S.A. 39:5D-

1 to -14, and the governing regulations, N.J.A.C. 13:19-11.1, is the suspension of 

respondent’s New Jersey driver’s license appropriate?; and (2) if such suspension is 

appropriate under the Compact, how many of respondent’s prior alcohol and/or drug-

related driving convictions are applicable under N.J.S.A. 39:4-50 and the Compact in 

assessing the statutorily mandated term of suspension? 

Analysis of Issue #1 

The ALJ properly recognized that the suspension of a New Jersey driver’s 

license is appropriate where an alcohol-related or drug-related driving violation occurred 

in another state under either of two circumstances:  (1) the “conduct in that state 

constitutes driving under the influence under New Jersey law, see N.J.S.A. 39:5D-4(a);” 

as well as (2) “the offense the defendant was convicted of in that state is of a 

substantially similar nature to driving under the influence under New Jersey law, see 

N.J.S.A. 39:5D-4(c).”  See N.J. Div. of Motor Veh. v. Ripley, 364 N.J. Super. 343, 346-50 

(App. Div. 2003) (in which the court specifically discusses the NYDWAI-alcohol offense 

and the fact that NYDWAI-alcohol contains the element of impaired driving ability, thus 

distinguishing it from a statute like the Utah “alcohol-related reckless driving” statute that 

was at issue in that case, which Utah statute did not have impaired driving ability as an 

element of the offense); accord State v. Zeikel, 423 N.J. Super. 34, 46, 47 (App. Div. 
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2011) (the court “viewed ‘impaired driving ability’ as the crucial element necessary to 

apply the statute of another jurisdiction as substantially similar to New Jersey’s DWI 

statute.”).  Although set forth by the Ripley court in the context of analyzing the 

NYDWAI-alcohol offense2, this analytic framework under the Compact similarly applies 

with equal force to an incident involving a conviction for NYDWAI-drugs.  This is 

because the Compact covers both “[d]riving a motor vehicle under the influence of 

intoxicating liquor or a narcotic drug, or under the influence of any other drug to a 

degree which renders the driver incapable of safely driving a motor vehicle.” (emphasis 

added).  N.J.S.A. 39:5D-4(a)(2). 

The ALJ in particular found that the N.Y. Veh. & Traf. Law §1192(4) (NYDWAI-

drugs) statutory offense under which respondent was admittedly convicted3 and New 

Jersey’s DUI statute, N.J.S.A. 39:4-50(a), are substantially similar regarding driving 

under the influence of drugs.  I agree with the ALJ’s conclusion and offer the following 

comments as additional support for this determination. 

                                                           
2  Notably, a conviction under NYDWAI-alcohol, N.Y. Veh. & Traf. Law §1192(1), is a 
“traffic infraction”, whereas respondent’s conviction of NYDWAI-drugs, N.Y. Veh. & Traf. 
Law §1192(4), is a criminal “misdemeanor” offense, under New York law.  See N.Y. Veh. 
& Traf. Law §1193(1)(a) and (b).  Thus, there is an even heightened level of sanction 
attached to respondent’s conviction for NYDWAI-drugs. 
3  Respondent was originally charged under N.Y. Veh. & Traf. Law §1192(3) (Driving 
while intoxicated) and N.Y. Veh. & Traf. Law §1192(2-a(a)) (Aggravated driving while 
intoxicated; per se), and the New York “Bill of Particulars” prepared as part of 
respondent’s arrest contained notations which included an alleged breath test blood 
alcohol content (BAC) result of 0.22%, as well as officer observations of the physical 
condition of respondent and his driving that evening, field sobriety test results and oral 
admissions by respondent. (Exhibit P-4).  It is specifically recognized, however, that 
those allegations in the Bill of Particulars were not adjudicated and the respondent was 
not convicted under those original charges as part of his guilty plea to the misdemeanor 
NYDWAI-drugs offense under N.Y. Veh. & Traf. Law §1192(4) and two separate traffic 
infractions, as indicated on the “Certificate of Conviction” from the State of New York, 
Otego Town Court, Criminal Part (entrance of guilty pleas certified as signed by the New 
York judge on the applicable “Simplified Information Certificates” (summonses)). 
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Significantly, as noted above, the Compact itself has a very broad reach in 

describing the drugged-driving offense that it is meant to cover, by not only referencing 

a “narcotic drug” but also including “any other drug” to a degree which renders the driver 

incapable of safely driving a motor vehicle.  N.J.S.A. 39:5D-4(a)(2).  Additionally, the 

Compact explicitly calls for a broad construction in applying this particular provision, by 

stating that “[i]f the laws of a party State do not provide for offenses or violations 

denominated or described in precisely the words employed in subdivision (a) …, such 

party State shall construe the denominations and descriptions appearing in subdivision 

(a) hereof as being applicable to and identifying those offenses or violations of a 

substantially similar nature and the laws of such party State shall contain such 

provisions as may be necessary to ensure that full force and effect is given to this 

article.” (emphasis added)  N.J.S.A. 39:5D-4(c).  Thus, there can be no doubt that the 

Compact requires the states to ensure an expansive application in covering any drug 

that may affect a driver’s ability to safely operate a car. 

  Indeed in New York, the court in People v. Davis, 879 N.Y.S.2d 268, 269 (App. 

Term 2009), leave to appeal denied, 12 N.Y.3d 914, 912 N.E.2d 1076 (N.Y. 2009) held 

that “erratic operation” of a vehicle provided “probable cause to infer that defendant’s 

ability to operate a motor vehicle was impaired to any extent” as required by VTL §§ 

1192(1) and (4); and noted specifically that “the statutory prohibitions with respect to 

operating a motor vehicle while ability impaired by alcohol . . . and while ability impaired 

by drugs are identical as to the degree of impairment constituting the offense” 

(emphasis added)).  With a similar focus on the New Jersey Legislature's intent to 

protect the public's safety on the highway, the New Jersey Supreme Court has 

instructed that, in considering whether there is a driving under the influence of drugs 
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offense under New Jersey's unified DUI statute, N.J.S.A. 39:4-50, the critical question is 

“[c]ompetency to operate a motor vehicle safely” and the “statute does not require that 

the particular narcotic[, hallucinogen, or habit-producing drug] be identified”, State v. 

Tamburro, 68 N.J. 414, 421, 422 (1975), nor does a certain quantum of drugs need to 

be established to support a conviction.  See State v. Bealor, 187 N.J. 574, 589 (2006).     

In light of the above and the ALJ's analysis, I find, as did the ALJ, that the 

statutory offense set forth in New York's driving under the influence statutory scheme for 

driving under the influence of drugs, specifically denominated as driving-while-ability- 

impaired by drugs under N.Y. Veh. & Traf. Law §1192(4), is substantially similar to New 

Jersey's unified driving under the influence statute, N.J.S.A. 39:4-50.  Both legislatures 

of these party states to the Compact have addressed the aim of the Compact in 

prohibiting driving when a person's ability to drive safely has been impaired by having 

used a drug (or drugs) that causes such impairment.  It is additionally noted that the test 

of “substantial similarity” does not require exact equivalency; the Commission is 

charged with protecting safety on its roads and cannot ignore the danger represented 

by an offender who takes to the roadways in such an impaired condition. 

Respondent in this case attempts to put forth two alternatives as to why his 

particular conduct in committing the New York offense of NYDWAI-drugs, as to which 

statute's elements he admittedly plead guilty, should not subject him to NJMVC's 

proposed administrative suspension action under the Compact.  He alternatively 

suggests that he did not consume a drug that impaired his driving but only plead to that 

as his New York attorney advised him.  Respondent also alternatively argues that there 

is no proof as to which drug or drugs impaired his ability to drive during that offense in 

New York.  In addressing these alternative arguments, I must first note as these pertain 
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to considering what the “conduct” of respondent was in committing the New York 

offense rather than a statutory comparison, as discussed above, the Commission's 

finding (and ALJ's finding) as to the substantial similarity of the statutes resolves the 

ultimate issue and thus it is not required to reach this issue as indicated above in the 

Ripley, supra, 364 N.J. Super. at 346-50, holding.   

Nonetheless, even upon examining these arguments made by respondent as to 

his particular conduct, the analysis does not call for a different result.    The “conduct” to 

which respondent plead in entering his guilty plea, as represented by the elements of 

the NYDWAI-drugs statute, is sufficient to prove by a preponderance of the evidence, in 

this administrative Compact suspension action, that respondent is appropriately subject 

to suspension in accordance with New Jersey's statute and regulations.  Respondent  

plead guilty specifically to having operated a motor vehicle while his ability to operate 

such motor vehicle was impaired by the use of a drug as listed in the schedules of 

controlled substances set forth in N.Y. CLS Pub. Health §3306, which include narcotic, 

hallucinogenic substances, as well as other habit-producing drugs as set forth in the 

schedules.  Given the broad categories contained in New Jersey's DUI statute as 

construed by New Jersey case law, and in light of the particular standard of proof-- 

preponderance of the evidence-- that applies in this administrative action, it is clear that 

it is well more likely than not that the drug from which his impairment must be deemed 

to have been caused, must reasonably be viewed as falling within New Jersey's broad 

categories as an initial matter, subject only to specific evidence presented by 

respondent in rebuttal.  To allow for another finding as an initial matter (without requiring 

rebuttal evidence to the contrary) would lead to the absurd result that a bare “guilty 

plea” to NYDWAI-drugs could be used to defeat any administrative action under the 
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Compact where the drug (or drugs) used were in fact either narcotics, hallucinogenics,  

habit-producing drugs, or any combination of these types.  Such result cannot be found 

to be in accord with the party states' intentions in entering the Compact.  It is logical and 

warranted that respondent be allocated the burden of persuasion in the form of rebuttal 

evidence with respect to this issue, as respondent is clearly in the best position to 

access such proof if it did exist. That is, if the guilty plea negotiated was made 

specifically to a particular (as yet unidentified) drug that was listed in New York's 

controlled substance schedules but would not also be considered as fitting within New 

Jersey's broad categories set forth in its DUI laws, then respondent would have 

knowledge to identify explicitly that drug and the ability to present such proof in the form 

of the plea transcript or other official court document which would establish this. 

  Most significantly, here, there is a complete lack of evidence presented by 

respondent in the record to establish that there was some drug under which he was 

impaired which fell within the controlled substances listed in New York's statute which 

would not also fall within New Jersey's broadly described statutory categories.  

Respondent has failed to present any evidence, and there is no support in the record, to 

establish that he consumed an unidentified drug (or drugs) which impaired his ability to 

drive safely that is covered under the New York listing of controlled dangerous 

substances, but which would not also fall within the New Jersey statute's prohibition 

concerning driving under the influence of intoxicating “narcotic, hallucinogenic or habit-

producing drug”.  N.J.S.A. 39:4-50(a).  Thus, I find that it is established on this record by 

a preponderance of the evidence that respondent's conduct, as represented by his 

guilty plea to NYDWAI-drugs, in the absence of rebuttal evidence entered into the 

record, falls within that proscribed under the Compact and New Jersey's cognate DUI 
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statute, accordingly subjecting respondent to the applicable administrative suspension 

term. 

I also find that the ALJ appropriately rejected as not credible respondent's 

testimony that he only plead guilty to having driven while his ability to drive was 

impaired by a drug (or drugs) on the advice of counsel and had not consumed a drug 

making his driving ability impaired.  I defer to the ALJ on this issue of credibility as she 

was in the position of hearing respondent's testimony, as well as note that his testimony 

is in direct conflict with the admission made as represented by the entry of the guilty 

plea.  In sum, I concur with the ALJ's findings and conclusion that respondent, on this 

record, is correctly subject to administrative suspension action under the Compact and 

the governing regulations for his undisputed conviction of NYDWAI-drugs. 

Analysis of Issue #2 

How many of respondent’s prior alcohol convictions are applicable under 

N.J.S.A. 39:4-50, the Compact, and N.J.A.C. 13:19-11.1, in assessing the 

statutorily mandated term of suspension? 

I now turn to the second issue concerning whether respondent must receive the 

statutorily mandated suspension term of ten years for a third offender, or whether there 

is any reason that respondent's first two undisputed alcohol-related driving convictions 

should not serve to enhance the administrative Compact sanction applicable here in 

conformance with N.J.S.A. 39:4-50 and New Jersey case law.  I concur with the ALJ's 

analysis and conclusion that respondent is properly sanctioned as a third-time offender 

under the Compact and the governing New Jersey law.  The following comments are 

made to provide additional amplification and clarification. 
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There is no dispute that respondent has two prior alcohol-related driving 

convictions in addition to the subject NYDWAI-drugs conviction discussed above.  The 

first of these offenses occurred on September 11, 2009 in Colchester, New York, in 

which matter respondent entered a guilty plea to N.Y. Veh. & Traf. Law §1192(1), 

NYDWAI-alcohol (See Certified Abstract of Driver History Record and Exhibit P-2 

Certificate of Disposition).  The second of these offenses occurred on March 7, 2013, in 

Garfield, New Jersey, and respondent was convicted under N.J.S.A. 39:4-50, also  

pursuant to entry of a guilty plea (See Certified Abstract of Driver History Record and 

Exhibit P-3). 

  Addressing whether the first conviction in New York, for NYDWAI-alcohol, is 

properly considered for purposes of enhancing the administrative sanction for the 2014 

NYDWAI-drug conviction pursuant to the Compact in this matter, the ALJ concluded that 

it should be so considered.  I concur with this conclusion and provide the following 

additional support.   

  First, it is noted that it is well-established by New Jersey case law that N.Y. Veh. 

& Traf. Law §1192(1) (NYDWAI-alcohol) is substantially similar to N.J.S.A. 39:4-50.  

State v. Zeikel, 423 N.J. Super. 34, 44-49 (App. Div. 2011); New Jersey Div. of Motor 

Veh. v. Lawrence, 194 N.J. Super. 1, 2-3 (App. Div. 1983).  See Ford v. NJMVC, 

(unreported) (App. Div. 2014), Dkt. No. A-3117-12T1, 2014 N.J. Super. Unpub. LEXIS 

304, at 5, certif. denied, 217 N.J. 587 (2014); Xheraj v. NJMVC, (unreported) (App. Div. 

2013), Dkt. No. A-2125-12T1, 2013 N.J. Super. Unpub. LEXIS 2893; Wayne v. NJMVC, 

(unreported) (App. Div. 2013), Dkt. No. A-3008-12T1, 2013 N.J. Super. Unpub. LEXIS 

1827, at 8-9; N.J. Motor Vehicle Comm'n v. Gethard, (unreported) (App. Div. 2012), Dkt. 

No. A-4657-10T3, 2012 N.J. Super. Unpub. LEXIS 287, at 5; In re: Alan D. Weissman, 
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(unreported) (App. Div. 2009), Dkt. No. A-2154-07T3, 2009 N.J. Super. Unpub. LEXIS 

1303, at 2 (the court specifically notes that “[n]either N.Y. Veh. & Traf. Law § 1192(1) nor 

N.J.S.A. 39:4-50(a), require a minimum blood alcohol reading for a conviction”).  See 

also, State v. McCauley, (unreported) (App. Div. 2006), Dkt. No. A-4622-04T2, 2006 N.J. 

Super. Unpub. LEXIS 2422 (the court rejected McCauley’s argument that he fit within 

the “very limited exception” in the statute, N.J.S.A. 39:4-50(a)(3), even assuming that 

his BAC was .06%, since New York’s driving while ability impaired statute, N.Y. Veh. & 

Traf. Law §1192(1), “on its face” is not a “per se” offense and his conviction under that 

provision “must have been based on other evidence”). 

  As constructed and enacted by the New York legislature, N.Y. Veh. & Traf. Law 

§1192(1) is specifically, on its face, not a per se type of offense; instead, it is the 

impairment of respondent's ability to operate a motor vehicle that is the critical statutory 

element established by respondent's conviction.  Compare, N.J. Div. of Motor Veh. v. 

Ripley, 364 N.J. Super. 343, 349-50 (App. Div. 2003) (in which the court specifically 

discusses the NYDWAI-alcohol offense and the fact that NYDWAI-alcohol contains the 

element of impaired driving ability, thus distinguishing it from a statute like the Utah 

“alcohol-related reckless driving” statute that was at issue in that case, which Utah  

statute did not have impaired driving ability as an element of the offense); accord Zeikel, 

supra, 423 N.J. Super. at 46, 47 (the court “viewed ‘impaired driving ability’ as the 

crucial element necessary to apply the statute of another jurisdiction as substantially 

similar to New Jersey’s DWI statute.”)   

  Most significantly here, respondent has failed to meet his affirmative burden to 

present “clear and convincing evidence” that his conviction under N.Y. Veh. & Traf. Law 

§1192(1) for that prior 2009 offense was based exclusively on a blood alcohol 
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concentration of less than 0.08%, as required by the limited exception in N.J.S.A. 39:4-

50(a)(3).  That very limited exception in the New Jersey statute most specifically will 

apply where there was a conviction under a per se law in another state, for which the 

other state’s per se threshold was lower, at the time of the offense, than the per se 

prong contained within the New Jersey “unified” DWI statute, N.J.S.A. 39:4-50 (which 

contains a per se prong as well as an observational prong).  This is plainly not the case 

for respondent's conviction under the NYDWAI-alcohol statutory provision for that 2009 

offense. 

  It is further noted that the governing New Jersey case law repeatedly recognizes 

that “observational” evidence is also sufficient in New Jersey to support a conviction 

under New Jersey’s unified DWI statute, N.J.S.A. 39:4-50, even without a BAC result.  

See, e.g., State v. Kent, 391 N.J. Super. 352, 384 (App. Div. 2007) (affirming a 

defendant’s DWI conviction based upon his erratic driving in causing a single-car 

accident and a police officer’s field observations of his multiple signs of inebriation, 

despite the inadmissibility of hearsay laboratory reports measuring the BAC level in 

defendant’s blood sample); see also State v. Campbell, 436 N.J. Super. 264, 267-68 

(App. Div.), certif. denied, 220 N.J. 208 (2014) (noting that New Jersey DWI 

prosecutions under N.J.S.A. 39:4-50(a) may be pursued on “four distinct alternative 

grounds” one type of which is the “so-called ‘observation’ cases based on other non-

BAC evidence of a defendant’s impairment while driving”); State v. Sorenson, 439 N.J. 

Super. 471, 479-82 (App. Div. 2015) (noting distinction between the “per se violation” 

and the “observation violation” both under New Jersey’s DWI statute, N.J.S.A. 39:4-50).  

Moreover, the court in Zeikel, supra, 423 N.J. Super. at 48, confirms that a conviction of 

New Jersey’s DWI statute is sustainable if it is supported by sufficient evidence of “any 
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degree of impairment that affects a person’s ability to operate a motor vehicle” while 

further highlighting that “[like] New Jersey, New York defines impairment broadly to 

include any degree of impairment of a person’s physical or mental abilities to operate a 

motor vehicle.” See also In re Johnston, 75 N.Y.2d 403, 409-10, 553 N.E.2d 566, 554 

N.Y.2d 88 (1990) (New York’s highest judicial tribunal construes “impairment” under N.Y. 

Veh. & Traf. Law § 1192(1) as meaning that “the actor by ‘voluntarily consuming alcohol 

. . . has actually impaired, to any extent, the physical and mental abilities which he is 

expected to possess in order to operate a vehicle as a responsible and prudent driver”; 

quoting People v. Cruz, 48 N.Y.2d 419, 427, 399 N.E.2d 513, 423 N.Y.2d 625 (1979)). 

  In light of the above and the documents entered in the record concerning that 

2009 offense and conviction (Exhibit P-2), it is clear that respondent did not and cannot 

meet his burden to present clear and convincing evidence that his NYDWAI-alcohol 

conviction was based exclusively on a BAC of below .08%, thus this conviction is 

properly considered as the first offense for purposes of determining the applicable 

suspension term required under the Compact and N.J.S.A. 39:4-50 for his most recent 

offense. 

  Addressing respondent's second DUI offense for which he was convicted in 2013 

in New Jersey under N.J.S.A. 39:4-50, this second conviction falls directly under the 

governing New Jersey DUI statute, thus there is no question but that this conviction is 

properly considered as the second offense for enhancing the suspension term that 

applies here.  Therefore, as did the ALJ, I find that respondent is properly subject to the 

suspension term mandated for a third-offender, a ten year suspension term. 

  Respondent contends that the municipal prosecutor's and municipal judge's 

agreement to sentence him in that municipal court proceeding as only a first-time 
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offender for this 2013 NJ DUI offense should control the administrative suspension term 

that can now be imposed for the subject 2014 NYDWAI-drug conviction at issue.  In 

making this argument, respondent notes that a “first offense” three month suspension 

term was imposed by the court and points to a handwritten notation on the “Request to 

Approve Plea Agreement” signed by respondent and the prosecutor4 (See Exhibit P-3).   

While it is true that the respondent did benefit from receiving first-offender treatment for 

that 2013 offense, the ALJ properly rejected respondent's argument that this prior 

sentencing must control the proper consideration for respondent's latest offense.  As the 

ALJ appropriately cited, the controlling law is recounted in Zeikel, supra, 423 N.J. Super.  

at 44, in which the court instructs that: 

A defendant has no “vested right” in a prior sentence.  State v. Nicolai, 
supra, 287 N.J. Super. at 531-32; see also State v. Jefimowicz, 119 N.J. 
152, 162 (1990) (judicial obligation to enforce a legislatively mandated 
sentence).  Thus, defendant had no right to expect that future DWI 
sentencing courts would be bound by a decision of a prior court of equal 
authority.  The statute, not a prior court ruling, controls the appropriate 
sentence.” 

[Id. at 44.] 

 

                                                           
4  The ALJ correctly notes that it is not known who made such handwritten notation. The 

ALJ's recitation of what that notation was inadvertently omitted some words, thus, it is 
restated in full here:  “NY impaired is w/out reading [“therefore” in shorthand symbol] 
is true impaired and NOT a prior. 0.09% = 3 mos. loss of license.”  The ALJ correctly 
rejects this as providing official court proof from the New York court sufficient to meet 
respondent's clear and convincing evidence burden of proof to establish that that 
prior NYDWAI-alcohol conviction was based exclusively on a BAC below .08%.  
Indeed, the documents for that prior New York offense reveal an allegation of refusal 
to submit to a chemical test, as well as other alleged evidence in the form of officer 
observations, driving behavior, field sobriety tests and admissions, which would serve 
to establish driving impairment if the matter had not been resolved by a negotiated 
guilty plea to the NYDWAI-alcohol offense, from the original charge under N.Y. Veh. & 
Traf. Law §1192(3) (Driving While Intoxicated, common law). (See Exhibit P-3 and P-
2).  Notably, the lack of any BAC reading serves to negate any attempt by respondent 
to meet his burden to prove his conviction was based exclusively on a BAC of below 
0.08%, rather than an admission of the statutory element of driving impairment based 
on the other types of observational/physical evidence of impairment noted. 
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This is equally applicable in this Compact matter as the statute must control in Compact 

matters too.  Accordingly, this latest subject conviction is appropriately treated as a third 

offense in light of the undisputed two prior alcohol-related driving convictions discussed.   

  In sum, because respondent failed to meet his affirmative burden to show by 

clear and convincing evidence that his prior NYDWAI-alcohol conviction was based 

exclusively on a BAC below .08, that prior conviction in 2010 as well as his undisputed 

2013 conviction for NJ DUI, are both properly considered in determining the required 

suspension term in this matter.  Accordingly, I find that the legislatively mandated 

suspension term for this third conviction is a ten year suspension of respondent's New 

Jersey driving privilege. 

As noted above, the clarifications/amplifications in this final decision do not affect 

the ALJ's ultimate conclusion, nor do they alter the period of suspension that is 

statutorily mandated in these circumstances and was recommended by the ALJ.  The 

ALJ carefully considered the testimony and documentary evidence and reached the 

legally warranted conclusion.  Based on an independent review, the Commission also 

reaches this same conclusion. 

Additionally, while it is not material to the substantive issues in the case as 

discussed above, I will note that there are many incorrect statements and inaccurate 

speculations contained in respondent's submitted closing brief pertaining to NJMVC's 

purported action or inaction with respect to the first two alcohol-related offenses.  With 

respect to the first NYDWAI-alcohol conviction, the report of respondent's conviction for 

this New York offense came during a certain limited time period in which the NJMVC's 

computer programming had been modified as to this event's description but in making 

such description field change, inadvertently the programmed “consequences” in the 
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form of proposed suspension and surcharge administrative action notices were 

mistakenly “turned off” and thus not automatically generated as they now are for 

NYDWAI-alcohol reported convictions.  Since the NJMVC receives enormously high 

volumes of violation/conviction reports from both in-state and out-of-state sources (more 

than one million convictions for traffic offenses per year), this process is necessarily 

automated, and hence there is reliance on the computer programming to automatically 

generate the applicable “scheduled suspension notices”.  In actuality, respondent thus 

skirted having the required suspension notice generated at the time his out-of-state 

report came through and was entered into the system for that prior 2010 conviction, due 

to this temporary computer programming error. 

  With respect to the second conviction and its corresponding court suspension 

order, respondent is completely mistaken as to NJMVC's authorized role in entering 

such onto respondent's driver history record.  Contrary to respondent's theorized 

suggestion, NJMVC is not a party to such municipal court (or Law Division) proceedings 

and sentencing; NJMVC serves merely as a record-keeper in entering whatever the 

court ordered for the suspension term.  NJMVC cannot intervene in such sentencing 

actions, as respondent would have one believe; instead it is the municipal prosecutor 

who represents the State in such actions.  The court ordered suspension term is 

reported to NJMVC through the Automated Traffic System (ATS) and is electronically 

entered without substantive review by NJMVC to discover whether a court may have 

imposed an incorrect/illegal term.  In any event, none of respondent's inaccurate notions 

offered in his closing brief about what led to respondent fortuitously receiving more 

lenient sanctions than were warranted for those two earlier convictions has any bearing 
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on the proper evaluation of the mandatory sanction that applies to this latest conviction, 

for the reasons noted above. 

  The Commission takes its responsibilities and obligations for protecting public 

safety from the threats posed by dangerous repeat DUI offenders very seriously, and 

that is why it was necessary to issue the corrective notices in this matter after the 

automated processes and initial clerical review had not produced the correct notice and 

correct proposed suspension term based on the facts in this case.  This unfortunately 

led to additional procedural steps including having to withdraw the initial notices before 

manually correcting and issuing the applicable scheduled suspension notice prepared 

on April 10, 2015, which correctly reflects the statutorily mandated suspension term.  In 

light of the procedural complexity in the circumstances of this matter, in order to give 

respondent his full due process to present any and all evidence to address this 

proposed administrative action based on this being a third time offense, as well as raise 

any legal arguments with respect to any of these issues, the Commission transmitted 

the matter for a plenary de novo contested case hearing at the Office of Administrative 

Law.  As this matter proceeded as a de novo hearing, there is no merit to respondent's 

suggestion that the Commission limited the issues he could raise or the facts he could 

present in support of his arguments.  Respondent's portrayal in his brief of the 

Commission's actions is well off the mark and wholly unsupported.  This matter stands 

on the undisputed facts contained in this record; there can be no reasonable assertion 

of prejudice to respondent in addressing any of the issues that are material to resolution 

of this proposed Compact administrative suspension action. 
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ORDER 

It is, therefore, on this 18th day of February, 2016, ORDERED that the New 

Jersey driving privilege of MICHAEL D. LATHAM be suspended for a period of 10 

years; however, a credit for having served 71 days shall be applied (from 02/03/2015 to 

04/13/2015 as indicated in the “Hearing Request Granted” letter dated April 10, 2015) 

such that the suspension term will be for the remaining balance of 3,579 days; and 

it is further 

ORDERED that MICHAEL D. LATHAM attend and satisfactorily complete an 

approved alcohol education or rehabilitation program. 

NOTE:  The effective date of this suspension is set forth in the “Order of 

Suspension” which is enclosed. 

        
       Raymond P. Martinez 
       Chairman and Chief Administrator 
 
Encl. 
Cc:  Robert D. Kobin, Esq. (w/encl.) 
 






























































