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IN THE MATTER OF
FINAL DECISION
MICHAEL D. LATHAM

The Motor Vehicle Commission (Commission or NJMVC) hereby determines the
matter of the proposed suspension of the New Jersey driving privilege of MICHAEL D.
LATHAM, respondent, for his conviction of a drug/alcohol-related offense in the State of
New York. Pursuant to N.J.S.A. 39:5-30, 39:5D-1 to 14 (the Interstate Driver License
Compact or Compact), 39:4-50, and N.J.A.C. 13:19-11.1 to 11.2, respondent’s New
Jersey driving privilege is subject to suspension for a period of ten years (3,650 days),
as this is his third alcohol/drug-related conviction. Prior to this final agency
determination, | have reviewed and considered the Initial Decision rendered by the
Administrative Law Judge (ALJ). No exceptions have been filed. Based upon a de
novo review of the record presented, | shall affirm the recommendation of the ALJ. This
final decision is written to add a few clarifications and to provide amplification as to the
significant support found in the record for the ALJ’s findings and conclusions. To the
extent that | have not specifically modified a finding or conclusion herein, | have adopted
those findings and conclusions of the ALJ and incorporate those by reference in this

decision.



In her Initial Decision, the ALJ concluded and recommended that since
respondent’s undisputed New York conviction for driving while ability impaired due to

drugs (NYDWAI-drugs), pursuant to N.Y. Veh. & Traf. Law 81192(4), was his third

alcohol/drug-related offense, he is subject to a suspension of his New Jersey driving
privilege for a mandatory period of ten years pursuant to N.J.S.A. 39:4-50(a)(3).

The ALJ clearly indicated her evaluation of the testimony and documentary
proofs in the record as well as the arguments offered by respondent and concluded that

‘N.J.S.A. 39:4-50(a) and N.Y. Veh. & Traf. Law 81192(4) (Consol. 2015) are

substantially similar regarding driving under the influence of drugs” and further
concluded that “respondent’s conviction for driving while impaired by drugs is a third
offense as defined in N.J.S.A. 39:4-50(a).” Initial Decision at 8.

Based on an independent review of the record, | agree with the ALJ's
conclusions. In this final decision, | only note some minor corrections, which serve to
clarify the record but which do not affect the ultimate conclusion that respondent’s

NYDWAI-drugs conviction pursuant to N.Y. Veh. & Traf. Law 81192(4), based on his

guilty plea to this statutory provision and its required elements,* is substantially similar

to New Jersey’s unified DUI statute, N.J.S.A. 39:4-50(a), which covers within it both

' The NYDWAI-drugs statutory provision, N.Y. Veh. & Traf. Law §1192(4), provides:
“Driving while ability impaired by drugs. No person shall operate a motor vehicle while
the person’s ability to operate such a motor vehicle is impaired by the use of a drug as
defined in this chapter.” N.Y. Veh. & Traf. Law §114-a, in the same chapter — chapter 71
of the Consolidated Laws — as section 1192, provides: “The term ‘drug’ when used in
this chapter, means and includes any substance listed in section thirty-three hundred six
of the public health law.” As noted by the ALJ, N.Y. CLS Pub. Health 83306 lists the
schedules of controlled substances, which include narcotic (Schedule IV (b)), and
hallucinogenic substances (Schedule I (d)), as well as other habit-producing drugs. It is
also noted that New York’s statutory scheme does not provide for any “lesser-included”
offense for a driving-while-drugged offense; rather, the NYDWAI-drugs provision under
81192(4), is the sole driving-while-drugged offense, and is punished as a criminal
misdemeanor in New York.
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driving under the influence of alcohol as well as under the influence of drugs that cause

impairment of one’s ability to drive safely.

Statement of the Issues

The ALJ’s initial decision correctly indicates the two issues to be determined in
this matter: (1) based on the undisputed conviction of “driving while ability impaired by

drugs” under N.Y. Veh. & Traf. Law §1192(4), pursuant to the Compact, N.J.S.A. 39:5D-

1 to -14, and the governing regulations, N.J.A.C. 13:19-11.1, is the suspension of
respondent’s New Jersey driver’s license appropriate?; and (2) if such suspension is
appropriate under the Compact, how many of respondent’s prior alcohol and/or drug-
related driving convictions are applicable under N.J.S.A. 39:4-50 and the Compact in

assessing the statutorily mandated term of suspension?

Analysis of Issue #1

The ALJ properly recognized that the suspension of a New Jersey driver’s
license is appropriate where an alcohol-related or drug-related driving violation occurred
in another state under either of two circumstances: (1) the “conduct in that state
constitutes driving under the influence under New Jersey law, see N.J.S.A. 39:5D-4(a);”
as well as (2) “the offense the defendant was convicted of in that state is of a

substantially similar nature to driving under the influence under New Jersey law, see

N.J.S.A. 39:5D-4(c).” See N.J. Div. of Motor Veh. v. Ripley, 364 N.J. Super. 343, 346-50
(App. Div. 2003) (in which the court specifically discusses the NYDWAI-alcohol offense
and the fact that NYDWAI-alcohol contains the element of impaired driving ability, thus
distinguishing it from a statute like the Utah “alcohol-related reckless driving” statute that
was at issue in that case, which Utah statute did not have impaired driving ability as an

element of the offense); accord State v. Zeikel, 423 N.J. Super. 34, 46, 47 (App. Div.
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2011) (the court “viewed ‘impaired driving ability’ as the crucial element necessary to
apply the statute of another jurisdiction as substantially similar to New Jersey’s DWI

statute.”). Although set forth by the Ripley court in the context of analyzing the

NYDWAI-alcohol offense?, this analytic framework under the Compact similarly applies

with equal force to an incident involving a conviction for NYDWAI-drugs. This is
because the Compact covers both “[d]riving a motor vehicle under the influence of

intoxicating liquor or_a narcotic drug, or under the influence of any other drug to a

degree which renders the driver incapable of safely driving a motor vehicle.” (emphasis

added). N.J.S.A. 39:5D-4(a)(2).

The ALJ in particular found that the N.Y. Veh. & Traf. Law 81192(4) (NYDWAI-

drugs) statutory offense under which respondent was admittedly convicted3 and New

Jersey’s DUI statute, N.J.S.A. 39:4-50(a), are substantially similar regarding driving
under the influence of drugs. | agree with the ALJ’s conclusion and offer the following

comments as additional support for this determination.

2 Notably, a conviction under NYDWAI-alcohol, N.Y. Veh. & Traf. Law 81192(1), is a
“traffic infraction”, whereas respondent’s conviction of NYDWAI-drugs, N.Y. Veh. & Traf.
Law §1192(4), is a criminal “misdemeanor” offense, under New York law. See N.Y. Veh.
& Traf. Law 81193(1)(a) and (b). Thus, there is an even heightened level of sanction
attached to respondent’s conviction for NYDWAI-drugs.

® Respondent was originally charged under N.Y. Veh. & Traf. Law §1192(3) (Driving
while intoxicated) and N.Y. Veh. & Traf. Law 81192(2-a(a)) (Aggravated driving while
intoxicated; per se), and the New York “Bill of Particulars” prepared as part of
respondent’s arrest contained notations which included an alleged breath test blood
alcohol content (BAC) result of 0.22%, as well as officer observations of the physical
condition of respondent and his driving that evening, field sobriety test results and oral
admissions by respondent. (Exhibit P-4). It is specifically recognized, however, that
those allegations in the Bill of Particulars were not adjudicated and the respondent was
not convicted under those original charges as part of his guilty plea to the misdemeanor
NYDWAI-drugs offense under N.Y. Veh. & Traf. Law 81192(4) and two separate traffic
infractions, as indicated on the “Certificate of Conviction” from the State of New York,
Otego Town Court, Criminal Part (entrance of guilty pleas certified as signed by the New
York judge on the applicable “Simplified Information Certificates” (summonses)).
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Significantly, as noted above, the Compact itself has a very broad reach in
describing the drugged-driving offense that it is meant to cover, by not only referencing
a “narcotic drug” but also including “any other drug” to a degree which renders the driver
incapable of safely driving a motor vehicle. N.J.S.A. 39:5D-4(a)(2). Additionally, the
Compact explicitly calls for a broad construction in applying this particular provision, by
stating that “[i]f the laws of a party State do not provide for offenses or violations
denominated or described in precisely the words employed in subdivision (a) ..., such

party State shall construe the denominations and descriptions appearing in subdivision

(a) hereof as being applicable to and identifying those offenses or violations of a

substantially similar nature and the laws of such party State shall contain such

provisions as may be necessary to ensure that full force and effect is given to this

article.” (emphasis added) N.J.S.A. 39:5D-4(c). Thus, there can be no doubt that the
Compact requires the states to ensure an expansive application in covering any drug

that may affect a driver’s ability to safely operate a car.

Indeed in New York, the court in People v. Davis, 879 N.Y.S.2d 268, 269 (App.

Term 2009), leave to appeal denied, 12 N.Y.3d 914, 912 N.E.2d 1076 (N.Y. 2009) held

that “erratic operation” of a vehicle provided “probable cause to infer that defendant’s
ability to operate a motor vehicle was impaired to any extent” as required by VTL 88
1192(1) and (4); and noted specifically that “the statutory prohibitions with respect to
operating a motor vehicle while ability impaired by alcohol . . . and while ability impaired

by drugs are identical as to the degree of impairment constituting the offense”

(emphasis added)). With a similar focus on the New Jersey Legislature's intent to
protect the public's safety on the highway, the New Jersey Supreme Court has

instructed that, in considering whether there is a driving under the influence of drugs
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offense under New Jersey's unified DUI statute, N.J.S.A. 39:4-50, the critical question is
“[clompetency to operate a motor vehicle safely” and the “statute does not require that
the particular narcotic[, hallucinogen, or habit-producing drug] be identified”, State v.

Tamburro, 68 N.J. 414, 421, 422 (1975), nor does a certain quantum of drugs need to

be established to support a conviction. See State v. Bealor, 187 N.J. 574, 589 (2006).

In light of the above and the ALJ's analysis, | find, as did the ALJ, that the
statutory offense set forth in New York's driving under the influence statutory scheme for
driving under the influence of drugs, specifically denominated as driving-while-ability-

impaired by drugs under N.Y. Veh. & Traf. Law §1192(4), is substantially similar to New

Jersey's unified driving under the influence statute, N.J.S.A. 39:4-50. Both legislatures
of these party states to the Compact have addressed the aim of the Compact in
prohibiting driving when a person's ability to drive safely has been impaired by having
used a drug (or drugs) that causes such impairment. It is additionally noted that the test
of “substantial similarity” does not require exact equivalency; the Commission is
charged with protecting safety on its roads and cannot ignore the danger represented

by an offender who takes to the roadways in such an impaired condition.

Respondent in this case attempts to put forth two alternatives as to why his
particular conduct in committing the New York offense of NYDWAI-drugs, as to which
statute's elements he admittedly plead guilty, should not subject him to NJMVC's
proposed administrative suspension action under the Compact. He alternatively
suggests that he did not consume a drug that impaired his driving but only plead to that
as his New York attorney advised him. Respondent also alternatively argues that there
is no proof as to which drug or drugs impaired his ability to drive during that offense in

New York. In addressing these alternative arguments, | must first note as these pertain
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to considering what the “conduct” of respondent was in committing the New York
offense rather than a statutory comparison, as discussed above, the Commission's
finding (and ALJ's finding) as to the substantial similarity of the statutes resolves the

ultimate issue and thus it is not required to reach this issue as indicated above in the
Ripley, supra, 364 N.J. Super. at 346-50, holding.

Nonetheless, even upon examining these arguments made by respondent as to
his particular conduct, the analysis does not call for a different result. The “conduct” to
which respondent plead in entering his guilty plea, as represented by the elements of
the NYDWAI-drugs statute, is sufficient to prove by a preponderance of the evidence, in
this administrative Compact suspension action, that respondent is appropriately subject
to suspension in accordance with New Jersey's statute and regulations. Respondent
plead guilty specifically to having operated a motor vehicle while his ability to operate
such motor vehicle was impaired by the use of a drug as listed in the schedules of

controlled substances set forth in N.Y. CLS Pub. Health 83306, which include narcotic,

hallucinogenic substances, as well as other habit-producing drugs as set forth in the
schedules. Given the broad categories contained in New Jersey's DUI statute as
construed by New Jersey case law, and in light of the particular standard of proof--
preponderance of the evidence-- that applies in this administrative action, it is clear that
it is well more likely than not that the drug from which his impairment must be deemed
to have been caused, must reasonably be viewed as falling within New Jersey's broad
categories as an initial matter, subject only to specific evidence presented by
respondent in rebuttal. To allow for another finding as an initial matter (without requiring
rebuttal evidence to the contrary) would lead to the absurd result that a bare “guilty

plea” to NYDWAI-drugs could be used to defeat any administrative action under the
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Compact where the drug (or drugs) used were in fact either narcotics, hallucinogenics,
habit-producing drugs, or any combination of these types. Such result cannot be found
to be in accord with the party states' intentions in entering the Compact. It is logical and
warranted that respondent be allocated the burden of persuasion in the form of rebuttal
evidence with respect to this issue, as respondent is clearly in the best position to
access such proof if it did exist. That is, if the guilty plea negotiated was made
specifically to a particular (as yet unidentified) drug that was listed in New York's
controlled substance schedules but would not also be considered as fitting within New
Jersey's broad categories set forth in its DUI laws, then respondent would have
knowledge to identify explicitly that drug and the ability to present such proof in the form

of the plea transcript or other official court document which would establish this.

Most significantly, here, there is a complete lack of evidence presented by
respondent in the record to establish that there was some drug under which he was
impaired which fell within the controlled substances listed in New York's statute which
would not also fall within New Jersey's broadly described statutory categories.
Respondent has failed to present any evidence, and there is no support in the record, to
establish that he consumed an unidentified drug (or drugs) which impaired his ability to
drive safely that is covered under the New York listing of controlled dangerous
substances, but which would not also fall within the New Jersey statute's prohibition
concerning driving under the influence of intoxicating “narcotic, hallucinogenic or habit-
producing drug”. N.J.S.A. 39:4-50(a). Thus, I find that it is established on this record by
a preponderance of the evidence that respondent's conduct, as represented by his
guilty plea to NYDWAI-drugs, in the absence of rebuttal evidence entered into the

record, falls within that proscribed under the Compact and New Jersey's cognate DUI
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statute, accordingly subjecting respondent to the applicable administrative suspension

term.

| also find that the ALJ appropriately rejected as not credible respondent's
testimony that he only plead guilty to having driven while his ability to drive was
impaired by a drug (or drugs) on the advice of counsel and had not consumed a drug
making his driving ability impaired. | defer to the ALJ on this issue of credibility as she
was in the position of hearing respondent's testimony, as well as note that his testimony
is in direct conflict with the admission made as represented by the entry of the guilty
plea. In sum, | concur with the ALJ's findings and conclusion that respondent, on this
record, is correctly subject to administrative suspension action under the Compact and

the governing regulations for his undisputed conviction of NYDWAI-drugs.

Analysis of Issue #2

How many of respondent’s prior alcohol convictions are applicable under
N.J.S.A. 39:4-50, the Compact, and N.J.A.C. 13:19-11.1, in assessing the

statutorily mandated term of suspension?

| now turn to the second issue concerning whether respondent must receive the
statutorily mandated suspension term of ten years for a third offender, or whether there
is any reason that respondent's first two undisputed alcohol-related driving convictions
should not serve to enhance the administrative Compact sanction applicable here in
conformance with N.J.S.A. 39:4-50 and New Jersey case law. | concur with the ALJ's
analysis and conclusion that respondent is properly sanctioned as a third-time offender
under the Compact and the governing New Jersey law. The following comments are

made to provide additional amplification and clarification.



There is no dispute that respondent has two prior alcohol-related driving
convictions in addition to the subject NYDWAI-drugs conviction discussed above. The
first of these offenses occurred on September 11, 2009 in Colchester, New York, in

which matter respondent entered a guilty plea to N.Y. Veh. & Traf. Law 81192(1),

NYDWAI-alcohol (See Certified Abstract of Driver History Record and Exhibit P-2
Certificate of Disposition). The second of these offenses occurred on March 7, 2013, in
Garfield, New Jersey, and respondent was convicted under N.J.S.A. 39:4-50, also
pursuant to entry of a guilty plea (See Certified Abstract of Driver History Record and

Exhibit P-3).

Addressing whether the first conviction in New York, for NYDWAI-alcohol, is
properly considered for purposes of enhancing the administrative sanction for the 2014
NYDWAI-drug conviction pursuant to the Compact in this matter, the ALJ concluded that
it should be so considered. | concur with this conclusion and provide the following

additional support.

First, it is noted that it is well-established by New Jersey case law that N.Y. Veh.
& Traf. Law 81192(1) (NYDWAI-alcohol) is substantially similar to N.J.S.A. 39:4-50.

State v. Zeikel, 423 N.J. Super. 34, 44-49 (App. Div. 2011); New Jersey Div. of Motor

Veh. v. Lawrence, 194 N.J. Super. 1, 2-3 (App. Div. 1983). See Ford v. NJMVC,

(unreported) (App. Div. 2014), Dkt. No. A-3117-12T1, 2014 N.J. Super. Unpub. LEXIS

304, at 5, certif. denied, 217 N.J. 587 (2014); Xheraj v. NJMVC, (unreported) (App. Div.

2013), Dkt. No. A-2125-12T1, 2013 N.J. Super. Unpub. LEXIS 2893; Wayne v. NJMVC,

(unreported) (App. Div. 2013), Dkt. No. A-3008-12T1, 2013 N.J. Super. Unpub. LEXIS

1827, at 8-9; N.J. Motor Vehicle Comm'n v. Gethard, (unreported) (App. Div. 2012), Dkt.

No. A-4657-10T3, 2012 N.J. Super. Unpub. LEXIS 287, at 5; In re: Alan D. Weissman,
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(unreported) (App. Div. 2009), Dkt. No. A-2154-07T3, 2009 N.J. Super. Unpub. LEXIS

1303, at 2 (the court specifically notes that “[n]either N.Y. Veh. & Traf. Law § 1192(1) nor

N.J.S.A. 39:4-50(a), require a minimum blood alcohol reading for a conviction”). See

also, State v. McCauley, (unreported) (App. Div. 2006), Dkt. No. A-4622-04T2, 2006 N.J.

Super. Unpub. LEXIS 2422 (the court rejected McCauley’s argument that he fit within
the “very limited exception” in the statute, N.J.S.A. 39:4-50(a)(3), even assuming that
his BAC was .06%, since New York’s driving while ability impaired statute, N.Y. Veh. &
Traf. Law §1192(1), “on its face” is not a “per se” offense and his conviction under that

provision “must have been based on other evidence”).

As constructed and enacted by the New York legislature, N.Y. Veh. & Traf. Law

81192(1) is specifically, on its face, not a per se type of offense; instead, it is the
impairment of respondent's ability to operate a motor vehicle that is the critical statutory

element established by respondent's conviction. Compare, N.J. Div. of Motor Veh. v.

Ripley, 364 N.J. Super. 343, 349-50 (App. Div. 2003) (in which the court specifically
discusses the NYDWAI-alcohol offense and the fact that NYDWAI-alcohol contains the
element of impaired driving ability, thus distinguishing it from a statute like the Utah
“alcohol-related reckless driving” statute that was at issue in that case, which Utah
statute did not have impaired driving ability as an element of the offense); accord Zeikel,
supra, 423 N.J. Super. at 46, 47 (the court “viewed ‘impaired driving ability’ as the
crucial element necessary to apply the statute of another jurisdiction as substantially

similar to New Jersey’s DWI statute.”)

Most significantly here, respondent has failed to meet his affirmative burden to

present “clear and convincing evidence” that his conviction under N.Y. Veh. & Traf. Law

81192(1) for that prior 2009 offense was based exclusively on a blood alcohol
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concentration of less than 0.08%, as required by the limited exception in N.J.S.A. 39:4-
50(a)(3). That very limited exception in the New Jersey statute most specifically will
apply where there was a conviction under a per se law in another state, for which the
other state’s per se threshold was lower, at the time of the offense, than the per se
prong contained within the New Jersey “unified” DWI statute, N.J.S.A. 39:4-50 (which
contains a per se prong as well as an observational prong). This is plainly not the case
for respondent's conviction under the NYDWAI-alcohol statutory provision for that 2009

offense.

It is further noted that the governing New Jersey case law repeatedly recognizes
that “observational” evidence is also sufficient in New Jersey to support a conviction
under New Jersey’s unified DWI statute, N.J.S.A. 39:4-50, even without a BAC result.

See, e.q., State v. Kent, 391 N.J. Super. 352, 384 (App. Div. 2007) (affirming a

defendant’'s DWI conviction based upon his erratic driving in causing a single-car
accident and a police officer’s field observations of his multiple signs of inebriation,
despite the inadmissibility of hearsay laboratory reports measuring the BAC level in

defendant’s blood sample); see also State v. Campbell, 436 N.J. Super. 264, 267-68

(App. Div.), certif. denied, 220 N.J. 208 (2014) (noting that New Jersey DWI

prosecutions under N.J.S.A. 39:4-50(a) may be pursued on “four distinct alternative
grounds” one type of which is the “so-called ‘observation’ cases based on other non-

BAC evidence of a defendant’s impairment while driving”); State v. Sorenson, 439 N.J.

Super. 471, 479-82 (App. Div. 2015) (noting distinction between the “per se violation”
and the “observation violation” both under New Jersey’s DWI statute, N.J.S.A. 39:4-50).
Moreover, the court in Zeikel, supra, 423 N.J. Super. at 48, confirms that a conviction of

New Jersey’s DWI statute is sustainable if it is supported by sufficient evidence of “any
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degree of impairment that affects a person’s ability to operate a motor vehicle” while
further highlighting that “[like] New Jersey, New York defines impairment broadly to
include any degree of impairment of a person’s physical or mental abilities to operate a

motor vehicle.” See also In re Johnston, 75 N.Y.2d 403, 409-10, 553 N.E.2d 566, 554

N.Y.2d 88 (1990) (New York’s highest judicial tribunal construes “impairment” under N.Y.

Veh. & Traf. Law § 1192(1) as meaning that “the actor by ‘voluntarily consuming alcohol

. . . has actually impaired, to any extent, the physical and mental abilities which he is

expected to possess in order to operate a vehicle as a responsible and prudent driver”;

quoting People v. Cruz, 48 N.Y.2d 419, 427, 399 N.E.2d 513, 423 N.Y.2d 625 (1979)).

In light of the above and the documents entered in the record concerning that
2009 offense and conviction (Exhibit P-2), it is clear that respondent did not and cannot
meet his burden to present clear and convincing evidence that his NYDWAI-alcohol
conviction was based exclusively on a BAC of below .08%, thus this conviction is
properly considered as the first offense for purposes of determining the applicable
suspension term required under the Compact and N.J.S.A. 39:4-50 for his most recent

offense.

Addressing respondent's second DUI offense for which he was convicted in 2013
in New Jersey under N.J.S.A. 39:4-50, this second conviction falls directly under the
governing New Jersey DUI statute, thus there is no question but that this conviction is
properly considered as the second offense for enhancing the suspension term that
applies here. Therefore, as did the ALJ, | find that respondent is properly subject to the

suspension term mandated for a third-offender, a ten year suspension term.

Respondent contends that the municipal prosecutor's and municipal judge's

agreement to sentence him in that municipal court proceeding as only a first-time
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offender for this 2013 NJ DUI offense should control the administrative suspension term
that can now be imposed for the subject 2014 NYDWAI-drug conviction at issue. In
making this argument, respondent notes that a “first offense” three month suspension
term was imposed by the court and points to a handwritten notation on the “Request to
Approve Plea Agreement” signed by respondent and the prosecutor (See Exhibit P-3).
While it is true that the respondent did benefit from receiving first-offender treatment for
that 2013 offense, the ALJ properly rejected respondent's argument that this prior
sentencing must control the proper consideration for respondent's latest offense. As the
ALJ appropriately cited, the controlling law is recounted in Zeikel, supra, 423 N.J. Super.

at 44, in which the court instructs that:

A defendant has no “vested right” in a prior sentence. State v. Nicolali,
supra, 287 N.J. Super. at 531-32; see also State v. Jefimowicz, 119 N.J.
152, 162 (1990) (judicial obligation to enforce a legislatively mandated
sentence). Thus, defendant had no right to expect that future DWI
sentencing courts would be bound by a decision of a prior court of equal
authority. The statute, not a prior court ruling, controls the appropriate
sentence.”

[Id. at 44.]

* The ALJ correctly notes that it is not known who made such handwritten notation. The
ALJ's recitation of what that notation was inadvertently omitted some words, thus, it is
restated in full here: “NY impaired is w/out reading [“therefore” in shorthand symbol]
is true impaired and NOT a prior. 0.09% = 3 mos. loss of license.” The ALJ correctly
rejects this as providing official court proof from the New York court sufficient to meet
respondent's clear and convincing evidence burden of proof to establish that that
prior NYDWAI-alcohol conviction was based exclusively on a BAC below .08%.
Indeed, the documents for that prior New York offense reveal an allegation of refusal
to submit to a chemical test, as well as other alleged evidence in the form of officer
observations, driving behavior, field sobriety tests and admissions, which would serve
to establish driving impairment if the matter had not been resolved by a negotiated
guilty plea to the NYDWAI-alcohol offense, from the original charge under N.Y. Veh. &
Traf. Law §1192(3) (Driving While Intoxicated, common law). (See Exhibit P-3 and P-
2). Notably, the lack of any BAC reading serves to negate any attempt by respondent
to meet his burden to prove his conviction was based exclusively on a BAC of below
0.08%, rather than an admission of the statutory element of driving impairment based
on the other types of observational/physical evidence of impairment noted.
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This is equally applicable in this Compact matter as the statute must control in Compact
matters too. Accordingly, this latest subject conviction is appropriately treated as a third

offense in light of the undisputed two prior alcohol-related driving convictions discussed.

In sum, because respondent failed to meet his affirmative burden to show by
clear and convincing evidence that his prior NYDWAI-alcohol conviction was based
exclusively on a BAC below .08, that prior conviction in 2010 as well as his undisputed
2013 conviction for NJ DUI, are both properly considered in determining the required
suspension term in this matter. Accordingly, | find that the legislatively mandated
suspension term for this third conviction is a ten year suspension of respondent's New

Jersey driving privilege.

As noted above, the clarifications/amplifications in this final decision do not affect
the ALJ's ultimate conclusion, nor do they alter the period of suspension that is
statutorily mandated in these circumstances and was recommended by the ALJ. The
ALJ carefully considered the testimony and documentary evidence and reached the
legally warranted conclusion. Based on an independent review, the Commission also

reaches this same conclusion.

Additionally, while it is not material to the substantive issues in the case as
discussed above, | will note that there are many incorrect statements and inaccurate
speculations contained in respondent's submitted closing brief pertaining to NJMVC's
purported action or inaction with respect to the first two alcohol-related offenses. With
respect to the first NYDWAI-alcohol conviction, the report of respondent's conviction for
this New York offense came during a certain limited time period in which the NJMVC's
computer programming had been modified as to this event's description but in making

such description field change, inadvertently the programmed “consequences” in the
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form of proposed suspension and surcharge administrative action notices were
mistakenly “turned off’ and thus not automatically generated as they now are for
NYDWAI-alcohol reported convictions. Since the NJMVC receives enormously high
volumes of violation/conviction reports from both in-state and out-of-state sources (more
than one million convictions for traffic offenses per year), this process is necessarily
automated, and hence there is reliance on the computer programming to automatically
generate the applicable “scheduled suspension notices”. In actuality, respondent thus
skirted having the required suspension notice generated at the time his out-of-state
report came through and was entered into the system for that prior 2010 conviction, due

to this temporary computer programming error.

With respect to the second conviction and its corresponding court suspension
order, respondent is completely mistaken as to NJMVC's authorized role in entering
such onto respondent's driver history record. Contrary to respondent's theorized
suggestion, NJMVC is not a party to such municipal court (or Law Division) proceedings
and sentencing; NJMVC serves merely as a record-keeper in entering whatever the
court ordered for the suspension term. NJMVC cannot intervene in such sentencing
actions, as respondent would have one believe; instead it is the municipal prosecutor
who represents the State in such actions. The court ordered suspension term is
reported to NJMVC through the Automated Traffic System (ATS) and is electronically
entered without substantive review by NJMVC to discover whether a court may have
imposed an incorrect/illegal term. In any event, none of respondent's inaccurate notions
offered in his closing brief about what led to respondent fortuitously receiving more

lenient sanctions than were warranted for those two earlier convictions has any bearing

16



on the proper evaluation of the mandatory sanction that applies to this latest conviction,

for the reasons noted above.

The Commission takes its responsibilities and obligations for protecting public
safety from the threats posed by dangerous repeat DUI offenders very seriously, and
that is why it was necessary to issue the corrective notices in this matter after the
automated processes and initial clerical review had not produced the correct notice and
correct proposed suspension term based on the facts in this case. This unfortunately
led to additional procedural steps including having to withdraw the initial notices before
manually correcting and issuing the applicable scheduled suspension notice prepared
on April 10, 2015, which correctly reflects the statutorily mandated suspension term. In
light of the procedural complexity in the circumstances of this matter, in order to give
respondent his full due process to present any and all evidence to address this
proposed administrative action based on this being a third time offense, as well as raise
any legal arguments with respect to any of these issues, the Commission transmitted
the matter for a plenary de novo contested case hearing at the Office of Administrative
Law. As this matter proceeded as a de novo hearing, there is no merit to respondent's
suggestion that the Commission limited the issues he could raise or the facts he could
present in support of his arguments. Respondent's portrayal in his brief of the
Commission's actions is well off the mark and wholly unsupported. This matter stands
on the undisputed facts contained in this record; there can be no reasonable assertion
of prejudice to respondent in addressing any of the issues that are material to resolution

of this proposed Compact administrative suspension action.
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ORDER
It is, therefore, on this 18th day of February, 2016, ORDERED that the New
Jersey driving privilege of MICHAEL D. LATHAM be suspended for a period of 10
years; however, a credit for having served 71 days shall be applied (from 02/03/2015 to
04/13/2015 as indicated in the “Hearing Request Granted” letter dated April 10, 2015)
such that the suspension term will be for the remaining balance of 3,579 days; and
it is further
ORDERED that MICHAEL D. LATHAM attend and satisfactorily complete an
approved alcohol education or rehabilitation program.
NOTE: The effective date of this suspension is set forth in the “Order of
Suspension” which is enclosed.
Uy ovanpe
Raymond P. Martinez

Chairman and Chief Administrator

Encl.
Cc: Robert D. Kobin, Esq. (w/encl.)
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OFFICE OF ADMINISTRATIVE LAW
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INITIAL DECISION
L "OAL DKT NO. MVH 11965-2015
AGENCY DKT NO. Mxxxx xxxxx 01782

NEW JERSEY MOTOR
VEHICLE COMMISSION, Lo
Petitioner,
V.
KEVIN S. McINTOSH,
Respondent.

Scharkner Michaud, Driver improvement Analyst 2, for petitioner, New Jersey
Motor Vehicle Commuission, pursuant to N.J.A.C. 1.1-5 4(a)(2)

Kevin S. Mcintosh, respondent, pro se

¥
i

Record Closed: October 16,2015~  ~ * Decided’ January 13, 2016

BEFORE ELIAA. PELIOS, ALJ
i

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

This matter arises out of a propb;sed suspension of respondent Kevin Mcintosh’s
driving privileges for 730 days pursuaﬁt to N.J.SA. 39:3-37 and N.J.SA 395-30 for

intentional misstatements of fact responc:jenpt made on an application to register his motor
}
o

_ New Jersey i1s an Equal Opportunity Employer
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" vehicle By notice dated October 29, 2“51%'4'! =“pe"’ritioner, Motor Vehlcie Commission (MVC),

notified respondent of the proposed suspensrcn and thereafterl respondent requested a
hearing The Commission transmitted the matter to the Office of Administrative Law (OAL),

where, on July 24, 2015 it was filed for ¢ determrnatron as a contested case

A hearing was held and concluded on October 16, 2015, and the record closed on
that date An order was entered to extend the time in which to file the initial decision in
this matter. L “

|
'FACTUAL DISCUSSION

1

Scharkner Michaud, Driver |mpr0\rement Analys’r 2, testified on behalf of the
petitioning agency. In July of 2014, respdrident applied to renew the registration on his
perscnal vehicle (P-2). He prO\rided :ins’urance information for a policy with Personal
Service Insurance Company (PSIC) Wh’en the petitioning agency sought to verify the
coverage, It was discovered that no such pcllcy number existed or was in effect, and in fact,
not enough digits were supplied. The agency noticed respondent of the discrepancy on
October 29, 2014, through a notlce of scheduled suspensron (P-5) Respondent appealed,
and a conference was held on February 10 2015

b
t

As a result of that conference, it \}Nasdetermined that at the time of application,
respondent’s license was suspended (P-f1,),‘.and he could not get insurance in his own

~name. He therefore sought to have the vehicle‘rnsured’under his fiancée’s policy A review
~of her history revealed a PSIC policy in Ifwer name, which had a similar, but not identical

number to the polrcy number provided’ bg/ respondent. He had left off the last number.
Respondent’s vehicle had been insured under this policy, but the policy had been cancelled
for non-payment on May 14, 2014, pridr td the application. Respondent's fiancée obtained
a new policy effective September 25, 201:4 (P-4), but respondent’s car was removed from
that policy on September 26, 2014 | Respbndent has since had his dnving privileges

" reinstated and has obtained Insurance for the vehicle in his own name with Progressive

Direct effective February 8, 2015 (P- 3) Respondents registration privileges were restored

i
!
|
!
i
r
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v
X N

on November 18, 2014, and his driving privileges were restored on November 20, 2014 (P-

1).

Réspondent testified on his own behalf. He acknowledges filing the application as
presented, but states that he had no intent té make any misrepresentation He states that it
was an accident to leave off the last number of the policy number, and believed that the
policy was in effect at the time. He had no indication that the policy had been cancelled
until he received notice from the petitioning agency, at which point he fixed the mistake. He
would give money to his fiancée for insurance and did not know that her policy had been

1

cancelled.

When the testimony of witness‘es’ is in disagreement, it is the obligation and
responsibility of the trier of fact to weigh tﬁe credibility of the witnesses in order to make
factual findings. Credibility is the value that a fact finder gives to the testimony of a witness.
The word contemplates an overall assessment of the story of a witness In ilght of its
rationality, internal consistency, and manner in which 1t “hangs together” with other
evidence Carbo v United States, 314 F.2d 718 (Sth Cir. 1963). The term has been
defined as testimony, which must proceed from the mouth of the credible witness and must

be such as our common experience, knovs}ledge, and common observation can accept as
probable under the circumstances State‘:v \Ta‘ylor, 38 NJ Super 6, 24 (App. Div. 1955);
see also, Gilson v _Gilson, 116 N.J. Eq 556, 560 (E_& A. 1934) A fact-finder is expected to
base decisions on credibility on his or her fcommon sense, intuition or expenence. Barnes
v_United States, 412 U.S 837 (1973). :Credlblllty does not depend on the number of
witnesses, and the finder of fact I1s not b‘oupd to believe the-testimony of any witness |n re

Perrone, 5 N J 514 (1950) ;

Considering the testimonial and documentary evidence submitted in this matter,

. respondent’s testimony simply does not “hang together” In order to accept respondent’s

testimony as fact, one would have to accept the unhappy coincidence of not one, but two
mistakes the mistake In transcribing the ‘pollcy number and in not knowing that the policy

was no longer In effect This is S|mpiy rjot believable given the totality of the evidence,

|
!

i '
bl '

3

!
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and s further undercut by responctent’s testimony that he did not learn of the 1ssue until

he received the notice of scheduled suspenswn dated October 29, 2014 (P-5), even

though his fiancée obtained new msurance albeit brlefly, on his vehicle over one month

earlier on September 25, 2014 (P-4) ;
‘ - 3

Based on the foregoing, | FIND tHat respondent intentionally misstated on his

application to renew his vehicle reg[stratiofn that the vehicle had insurance coverage as
described therein (P-2) : \ |
t

LEGAL ANALYSIS AND CONCLUSIONS
]

A person‘who offers an “ntentional misstatement of a material fact n . . an
application for registration of a moter vehicle . . . shall be subject to a fine of not less than
$200 or more than $500, or imprisonment for not more than six months or both . .
N.J.S.A. 39 3-37 The Motor Vehicle Corrimlssien’s “director shall, upon proper evidence
not limited to a conviction, revoke the. registration of the motor vehicle or driver’s license of

a pefson who violates this section for a period of not less than six months or more than two

years.” |bid.

| | CONCLUDE that on the date as set forth herein, respondent offered a
“‘misstatement of matenal fact,” on an apphcatlon for a motor vehicle registration, in violation
of NJ.S.A 39 3-37 Respondent spemﬁcailly»and affirmatively provided incorrect insurance
information The MVC “.  shall, upon preper_ evidence not limited to a conviction, revoke
the . . driver’s license of a person who violates this section for a period of not less than six
months or more than two years.” |bid. /;

i

Thus, the only remaining i1ssue is the appropriateness of the penalty proposed by
petltnoner The purpose of suspending a motorist's driving privileges I1s not necessarily
punitive, but to ensure the public safety and the safety of other motorists Atkinson v

- Parsekian, 37 N J. 143, 155 (1962). The functlon of the MVC 1s “to impose suspensions for

the purpose of reforming the pertlcular, metorlst and not for the purpose of frightening and
N | o
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deterring others, even though that may be an incidental result” Cresse v _Parsekian, 81
N J Super 536, 549 (App Div. 1963).

]

The respondent has the burden to establish good cause for a deviation from the
statutory penalty The essence of good be{use I the “ability to afford relief in exceptional
situations.” Hovland v. Director, D|V|S|on'of Taxation, 204 N J Super. 595, 600 (App.
Div. 1985). ”

Respondent clearly made ‘an Intentional misstatement on his apphcation in order to
register his vehicle. (P-2) The MVC considers certain factors to calculate an appropriate
period of suspension, including “the person’s driving record, prior warnings or driver
improvement program attendance, maturity and any other aggravating or mitigating factor”
NJAC. 1319-10.2(b). \ {
Here, respondent has an extremely lengthy negative driving record, including twenty

orders of suspension.

" Considering the foregoing, | CONCLUDE that a one-year suspension Is an
appropriate and reasonable suspension for respondent’s misstatement on his application,
rather than the maximum two-year suspension allowable under NJS A. 393-37 as

proposed by the petitioning agenby.

}

ORDER

i

Accordingly, | CONCLUDE that resfpondent’s driver’s license should be suspended
for one year, pursuant to N.J.S.A. 39:3-37 and it is so ORDERED

| hereby FILE my inttal deC|S|on; with the CHIEF ADMINISTRATOR OF THE
MOTOR VEHICLE COMMISSION for consideration
¥




decision in accordance with N J.S A 52°14B-10

OAL DKT NO MVH 11965-15

This recommended decision may be adopted, modified or rejected by the CHIEF
ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, who by law is authorized to
make a final decision in this matter. If the Chief Administrator of the Motor Vehicle
Commission does not adopt, modify or reject this decision within forty-five days and unless

such time lmit is otherwise extended, thié recommended decision shall become a final

Within thirteen days from the date oh which this recommended decision was mailed
to the parties, any party may file written exceptions with the CHIEF ADMINISTRATOR OF
THE MOTOR VEHICLE COMMISSION, 225 East State Street, PO Box 160, Trenton,
New Jersey 08666-0160, marked “Attention Exceptions” A copy of any exceptions mﬁst

be sent to the judge and to the other parties

A

January 13, 2016

DATE ELIA A. PELIOS, ALJ
Date Recelved at Agency: \\On/uw \L\.‘ 26\
Date Mailed to Parties : ! I 19 Il &

nd
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WITNESSES

| For Petitioner:

; . Scharkner Michaud

;

For Respondent: '

1

| Kevin Mcintosh i
EXHIBITS

For Petitioner: ‘
P-1  Certified Abstract
P-2  NJ Vehicle Registration Application
P-3 Progressive Direct Verification of Insurance

|

P-4 Temporary NJ Insurance Card
P-5 Scheduled Suspehsmn Notice
P-6 Pre-Hearing Conference Report

}

1

qu Respbndent:

None
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s ‘Thls matter arlses out of a proposed suspensron of respondent Shakema T"

g Pankeys dnvmg pnwleges for 730 days pursuant to’ N NJ.S.A. SA -39; 3 37 and N J. SAt

ﬂ 39 5 30 for mtentnonal mlsstatements of fact respondent made on an appllcatlon to_ v
secure a dnvers hcense By notlce dated Apnl 7 2015, petltloner Motor Vehlcle=_ =

LCommlsswn notlfred respondent of the proposed suspensron and thereafter

b
J
7
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:,‘jlunder the name of Pankey and a Ircense under the same name wrth no reference on
vthe appllcatron paperwork to a prlor NJ dnvers Ilcense The llcense under the name SR
-"_.;;Pankey was renewed on October 22 2013 Investlgator Wllllamson testlfled that.©" .

_ because the statute of Ilmrtatlons is frve years they could not send thls matter to the 'r'{_,ij.. RN

prosecutor but rather sent it for admlnlstratlve actlon rnstead

o

¥

After applymg on January 17 2009 for the ID card respondents Ilcense was
-»l'suspended the followrng day, January 18 2009 for:: non payment of an msurance;‘ )

A "1;€‘tsurcharge There are a number of other entrres rn 2009 rncludlng Aprll 4 2009 “for -
R ‘“ﬁé"‘t".'.operatlng durlng a perlod of suspensron and July 26 2009 for non payment of an‘__ o
msurance surcharge Wthh resulted rn another suspensmn When respondent obtalned :

: her ID card in January 2009 she never |nd|cated that her lrcense was suspended under

il "'a dlfferent name ' She. presented a Pennsylvanla drlvers I|cense at the tlme and so -

. she dld not have to take the test and was |ssued a New. Jersey Ilcense lnvestlgator

k' Wllllamson testlfled that respondent would have had to clear up all the'i |ssues under the“f“;,;

e .'::'}.;Smedely name to get r|d of the suspensmns and mstead applled under the Pankey:.- o

name and prowded documentatlon

- T et T ook
; hf*’ Lo v R T T TR

‘ had been notlfred of all the vrolatrons

Sy

oo rfS,_jr'i_aike.ma'jfT"%. -‘Pankevgﬁ:z o

l._éi':st Pankey testlﬂed that her flrst name |s spelled Shakema and that there is an{?f '
e i'error on her birth, certlflcate that her mother never had corrected She testrfled that she_

lrved ln NJ when she flrst obtarned her drrvers Ilcense and that |n 1991 she marrled Mr: _"7

: 'when she‘awas marrred and after she was d|vorced resumed usrng the name Pankey

Ms Pankey testrfled that she Ieft NJ for . Pennsylvanla approxrmately twelve or' -

a thrrteen years ago and llved there for approxrmately erght years before movmg ‘back to

_ " : He also testlfled that whlle respondent was. dlvorced from Mr Smedely |n the
T -1990 s she did not change her name back to Pankey untrl May 15 2015 well after she

o Smedley, who she drvorced |n 1994 She testlfled she onIy used the Smedely name};“
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LI

" EUNJHerson v'v“as"ﬁo'rn’éﬁ N'ovembe:r18' 1999, She’had}his birth certificate re-issued in * -

June of, 2015 and hls

‘ certlflcate as, Shakema T Pankey

‘ ~. 4' In January 2009 she obtalned an ID card and llcense under the name of Pankey “

-and testlfled that she uses that name on her tax returns her Iease and at all ‘times.

;‘W‘She is a cosmetology educator On January 19 2009, she took the. cosmetology exam
| “two days after obtalnrng her ID |n ‘the. name of Smedely “She | had gone to motor.
L vehrcles to get an, ID in. her marrled name because she dld not have her dlvorce papers;_“ :

¢ then and someone at the cosmetology board mstructed that she needed an ID in the

name of Smedley, and that if 'she’ later produced her d|vorce papers mdlcatlng she :

o ,b«

. _‘the exam

i
oy
[

Coe

' . “ reflects several tlckets in. 2009 for operatlng a vehlcle whlle suspended but she has no

recollectlon of havrng recelved any tlckets rn 2009 She testlfled that her Pankey'{_;" -

o _llcense from 2009 has been renewed and she had no |dea her llcense under the name -

A Smedley had been suspended

) Respondent w

”r‘:z.,-;tvthat she had recelved She"then pald approxrmately $2 000 for tlckets and warrants

.j._ireturned to. New Jersey after llvmg in. Whrtehall Pennsylvanla for approxrmately erght’; e
Tyears She |nd|cated she had to get the ID card to get the cosmetology exam because-::., :
’ she had used the other name prevrously and they wouId not let. her take the examv

| 'f‘unless she had proof -of her drvorce showrng that her name had been Smedley Shefj"f.«, Cra

’ vi;;_'._‘iflstated she d|d not get the ID from Pen‘nsylvanra where her I|cense was stlll valld;..:;- '

name is lsaah Pankey, land her name appears on hrs birth

' could use Pankey, her Ilcense could be changed She stated that Smedley was not her e

o name anymore and that she never used the lD card for anythlng else other than to take - C

; She testlfled that she flrst Iearned that llcense was suspended when she‘
' recelved marl statlng that she had not proven her ldentrty She stated that she had not_

""':'*sed the Smedley namesin years She also agreed tHat. the Motor Vehlcle Abstracti‘?".fl

i o the MVC in January 2015 to see’ what the letter was about o S

“‘-’1'" o Respondent agreed that she rellnqwshed her Pennsylvanla lrcense when she-“u )
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- »because she had no trme to do SO as she was takrng the test two days Iater She also

‘."had no trme to get a copy of her drvorce decree

S ,At::?' j.t‘.-‘:'x.. e e

Respondent testrfled that she never got any of the suspensron notrces and had

V_;—no |dea that she was suspended for parkrng vrolatrons before gorng to Pennsylvanra

f'“;roh"rrfiWirriémsén (on rebuttal)

CE ],t

Investrgator erlramson testrfred that hrs frles mdrcate notrces were sent to

e respondent in Whrtehatl Pennsylvanra and that the automated tickets were:sent there

':as we|| FoIIowrng the October 9, 2002 vrolatron of operatrng whrle suspended a notrce

_ was sent to respondent at 725 Woodberry Lane Whrtehall Pennsylvanra whrch was -~

. the address she used Moreover when her Ircense was restored after she had pard all

PR

: and used her malden name whrch ‘she was:not authorrzed to resume until May 15. .
2015 pursuant to a Consent Order entered by the Court on that date Respondent
specrfrcally and affrrmatrvely stated on. multrple applrcatrons that she did not have a =

suspended Ircense The MVC I shaII upon proper evrdence not Irmlted to a

Whrtehal| Pennsylvanra address

B ms‘cus‘ércmt’o CONCLUSIONS -

A person who offers an | rntentronal mrsstatement of a materral fact in...an
. xapplrcatron for a drrvers Ircense e shaII be subject to a frne of not Iess than $200 or
i more than $500 or. |mpr|sonment for not more than. srx months or both " N J. S A

39 3. 37 The Motor Vehrcle Commrssron “drrector shaII upon proper evrdence not -

I

" the outstandrng trckets one -of the tlckets she pard was one that had been sent to the ;‘:

Irmrted to a convrctron revoke the’ regrstratron of the motor vehicle or drrvers license of

a person who vrolates thrs séction for a perrod of not Iess than srx months or more than ‘

two years Ibrd

:«,

mrsstatement of matenal fact on multrple applrcatrons |n vrolatron of N J:S.A. 39 3- 37

‘ L I CONCLUDE that on multrple dates as’ set forth herern petrtroner offered a--.
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~ .

conwctlon revoke the drlvers Ilcense of a person who vrolates thrs sectlon for a’

penod of not Iess than srx months or more than two years " Ib|d

Thus the only remalnlng |ssue |s the approprrateness of the penalty proposed by
petltloner The' purpose of suspendlng a motorlsts dnvrng prlvneges is, not necessarlly

pun|t|ve« but-to ensure the publlc safety and the safety of. other motonsts Atklnson M.,
' 'arsekran 37 NJ. 143 155 (1962) “The, functlon of the MVC ise"to- rmpose o.f

ol isuspensrons for the purpose of reformlng the partlcular motonst and not for the purpose

of fnghtenlng and deterrlng others even though that may be an mcrdental result

Cressev Parseklan 8 NJ Super 536 549 (App D|v 1963)

The respondent has the burden to establlsh good cause for a devratlon from the::

: statutory penalty “The " essence of - good cause |s the “ability - to afford rellef in _..
vexceptronal srtuat|ons L Hovland V. D|rector D|V|S|on of Taxatlon 204 NJ Super 595

'600 (App Div. 1985)

Respondent clearly made multlple mtentronal mlsstatements on multlple

" ‘:applrcatlons in order to obtarn a dnvers Ilcense because her prev:ous driver's hcense
. Q"’under Smedley had been suspended multlple tlmes (P 1. ) Undoubtedly, ‘respondent
'5’obta1ned the: drlvers llcense ln the name of Pankey to enable her to drlve dunng the
ff‘i’;;‘fémultl-year suspensron Respondent would have been g|ven an addltlonal six-month -

'-‘ suspensron for each mstance he was caught drrvrng dunng that perrod of suspensuon L
. _"’;jif;;_}N J. A C 13 19- 10 8(a)(1) Moreover the MVC cani_\ t|II seek an addrtlonal srx month |
‘_ .f suspenswn for each mstance that respondent drove durrng the suspensron :N.J. A C
13 19 10 8(a)(2) The MVC consrders certaln factors to calculate an appropnate perlod

":’1 of suspensmn |nclud|ng the persons drlvmg record prlor warnlngs or drlver

|mprovement program attendance maturlty and any other aggravatmg or mltlgatlng

LR factor " N.JAC. AC. 13 19-10. 2(b)

;’\

suspenS|ons prlor to the most recent twenty year suspensron

Here respondent has a Iengthy negatlve drlvrng record lncludrng two
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: | In any event I CONCLUDE that a two year suspensron |s a substantral and '

Iengthy penalty The MVC seeks to |mpose the maxrmum suspensron pursuant to

N, J. S A 39 3 37 due o the multrple mrsstatements ‘on multrple documents *: I
CONCLUDE mstead to rmpose the mrnrmum penalty of SIX months See N N.J.S.A: S. A 39 3- |

,J'ORDERzﬁ‘

ACCOFd'“Q'Y, CONCLUDE that respondents drrvers Ircense should be

c suspended for SIX months pursuant to N J S A 39 3- 37 and |t is so ORDERED

o - hereby FILE my |n|t|al deCIsron wrth the CHIEF ADMINISTRATOR OF . THE

MOTOR VEHICLE COMMISSION for consrderatron

D PRI S

Thrs recommended decnsnon may be adopted modrfred or re;ected by the CHIEF -

ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION who by law | Is"'t

authorlzed to make a flnaI decrswn in- thrs matter If the Chlef Admrnrstrator of the
Motor VehIcIe Commrssron does not adopt modrfy or reject this decrsron within forty- »
f|ve days and unless such tlme limit is otheanse extended '[hIS recommended decrsron

shall become a frnal decrsron in. accordance with N J S A 52 14B 10

Y
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e ~éJ(.Wlthln thlrteen days from the date :on WhICh thrs recommended deC|S|on wasf., o
o malled to the partres any party may rflle wrltten exceptlons W|th the CHIEF.,
f,ADMlNISTRATOR OF THE MOTOR VEHICLE COMMISSION 225 East State Street o

DATE o fLESLIEZ CELENTANO ALJ

Vlrii'- f

.," AND

LR
%

CHIEF ADMlNlSTRAt \VL LAW JUDGE

A . oA
[N YO AL S NP
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. -Witnesses " -

'v'

( A. } For Petrtroner |

John Wllllamso,

For Resoondent ) SR FE TRy
Ly Shakema T Pankey;‘k, 1;«"'5 l:_‘" | R J BT

For Petltloner : :
P 1" Certrﬂed Abstract

_— PRI g -

L November10 2009 ‘ et o T
-3 -;;;.m':,'Copy of- NJ Moton Vehlcle Transactlon F|Ie Record For an Identrfrcatlon Card ,
.Copy of NJ Motor Vehrcle Transactlon F|Ie Record for a Drlvers Llcense for

; Pankey

.k»

. ,*._,j-;'Shakema '_

: P-5 Copy of NJ Motor Veh|c|e Transactlon Flle Record for a drlvers Ilcense for -

| ,Shekema Smedley

" E’.—6:f‘: :a,:_Copy of NJ Motor Vehlcle Transactlon F|Ie for appllcatlon for a drlver s’ ||cense for:‘“_

14
¢

\Shekema Smedley S

£ 2015 R R SRR UEIE I

; 'R-B?:", Copy of NJMVC Image Retrleval Detalls dated June 8; 2015 o
L P-g " Copy of Supenor Court of NJ Certlflcate of llvorce dated January 23,2015
P P-10 “Copy of NJ Supenor Court Consent Order dated May 15 2015

Tawana Pankey, cosmetology and halrstyllng Ilcense and PSE&G

ik "P_-2 “ f°Copy of NJ Motor Vehlcle Transactlon F|Ie Record for an Examrnatlon Permrt on-'

E R—'?i"".?fCopy of |mage prlntout From Safran Morpho Trust U S A created on June 8 .

| P11 iCopy of Motor Vehlcle Servrces Multlple Name Search Prlntout NJ Drgrtal'
‘Drlvers Llcense |ssued October 22 2013 Socral Securlty case. for Shakema L




P12

T OAL DK'I'-V'.'NO.‘j'MVH:13949-'.15 :

Copy of NJ State Department of Health Certrfrcate of Lrve Brrth Issue January

23, 2015 N

P13
P4

P- 1?«5

- P-16 .
P17,
P18

Copy of NJ State Department of Health Certrfrcate of Marnage Issued January -

”23 2015 _ | ,
Copy of NJ Motor Vehlcle Commrssron chense Revrew Questronnarre datedi"* N

~‘January 23 2015

Copy of NJ:Metor- Vehrcle Commlssron Notrce to Attend dated May 4 2015
Copy of Hearing Request Letter dated Apr|| 20, 2015 .
Copy/of Schedule Suspensron Notlce dated Aprrt 7 2015

Page for- NJ Automated Trafflc System General Inqurry Indrcatrng V|olat|ons sent o

to Pankey address in Whrtehall PA

For Respondent

R1

Certrflcate of lrrth




(973) 64

3

R




.“*"MOTORVEHICLE COMMlSION

N Recor_d CIozsed:‘;Dec"‘ember 28, 2015 -

ST R A c;%MéSbION
State 3 f New Jersey

o o v R ki

OFFICE OF NDMI TRATIVE LAW atm Z—’li”ﬁ
| v—w&& oete 2

R AR S

INITIAL DECISION

OAL DKT. NO. MVH 17034 14

AGENCY DKT NO. BXXXX XXXXX
04652

Petltloner

s‘,{RICHARD N. BAILEY JR

Respondent

MVC proceeded wrthout representatlon pursuant to N. J A. C. 1 1 5 6 and relles

upon the documents flled

Raymond L. Armour Esq for respondent (Raymond Armour Attorney at Law

. attorneys)

' Decided: December 28,2015

-:‘BA‘[Y—Z‘FQ}RKE]{L;ELAN-D s-.uMCGEE.,'fA‘LJ:,_‘}7;‘{? o

: ThIS IS an appeal by Rlchard N Ba|Iey, Jr (“Respondent ) challenglng a-
R proposed rndefmlte suspensron of h|s commercral drrvrng prrwleges pursuant to N. JSA.
oo 39 5-30 as a result of a determlnatron that he has a dlsquallfylng crlmlnal arrest and/or '
conwctron record pursuant to N N.JAC. C. 13: 21 14 5(a) and (c). . The issue to be decided
: |n thrs case - |s whether Respondents dnvrng pnwleges should be rndeflnltely': |

S suspended

. NewJersey is'.art Equal Opportunity Errrployer

Vo




" . OALDKT/NO:MVH:17034-14 .

D

S PROCEDU:RA':— t"sTOﬁR?Y”

On Aprrl 11 2014 the Motor Vehrcle Commrssron (MVC or Petrtroner) sent a

.«Notlce to Respondent advrsmg him’ of a scheduled suspensmn effective May 10 2014
o ""vfor an mdefrnrte term. On May 6 2014 Respondent formally appealed the scheduled
. »""'!f'_'suspensron On May 14 2014 MVC issued. Supplemental Specrfrcatrons The matter'-:'
"was transmrtted to . the Offlce of Admlnlstratrve Law (“OAL") as a contested case '

B -pursuant to the provrsrons of N J. SA 52: 14B 1 through -15. and N JSA. 52 14F-1

I

through 13 and was frled wrth the OAL on December 16 2014, 'A hearing was

scheduled for February 6 2015 It was adjourned at the request of Respondent in order’

'to grve the" newly retalned attorney an opportunrty to. revrew the f|le ‘Another hearing -

was scheduled for June 24 2015 It was adjourned at the request of Respondent in:

T order to. allow trme for settlement dlscu33|ons wrth Petrtloner On December 28 2015

.o a hearrng was held by the undersrgned and the record closed

. »;-F_INDING:.OF F,_ACTS

| FIND the‘following'Undlsputed underlying- FACTS_”of this case:

Respondent is- flfty years -old- and resrdes |n East Orange New Jersey. He has

- 'been a New Jersey Transrt Bus Drlver for over seventeen years and has heId a CDL -

Ilcense for twenty years He is the father of two chlldren and drrvrng has been his sole =

R source of lncome

On March 24 2014 Respondent completed h|s tour at approxrmately 4 58 p.m.

I,V"at the Newark Penn Statron bus termlnal He entered the: termrnal in order to use the
©rest room and greeted Ms Katherlne James an employee of one of the coffee shops in -

._ "the train statron Respondent was famlllar wrth Ms James because he has spoken ‘with

; ,-;:myher several tlmes dunng the pnor year and they had become frlendly Respondent._ ”

- . testlfled that he’ merely “hugged” her when he greeted her




‘ ._-._A,PA"_,A

' OAL DKT. NO.MVH:17034-14 -

Respondent testlfled that shortly after he arnved home, he was arrested He

i,_'_was charged with. Count 1, Crlmlnal Sexual contact pursuant 1o N J S.A. 2C: 14- 3B and
- : 'Count 2, Cnmlnal Restralnt pursuant to N J. S A. ZC 13 2B, both 4th degree offenses

“Ms. James was the aIIeged victim. - (P 9)

On October 6 2014 Respondent entered a gunty pIea to an amended Count 1 :

o Wthh was reduced to a. Petty Drsorderly Person’s offense pursuant 1o N.J:S.A. ZC 33-
4B. Count 2 was dlsmlssed (R 2) Respondent was placed on probatlon for a period of -
' fi:°'3|x (6) months Ib|d In acceptlng this - plea the Honorable Verna G Leath JSC,

determlned that the mltlgatrng factors in thIS case were

1 _ Respondent s conduct neither caused nor threatened serlous harm '
2. Respondent S conduct was the result of cwcumstances unlrkely to recur. -
3. The character and ‘attitude of Respondent lndlcated that he is unllkely to

 commit another offense. R

4 ~Respondent is partlcutarly hkely to respond afflrmatlvely to probatlonary :

treatment

5. The lmprlsonment of Respondent would entall excessuve hardshlp to h|m and o

L h|s dependents o

Respondent Was' req'u'ired to comply withjan extensive list of Standard Con'ditidns -

';of Adult Probation (R-3) On March 31, 2015, Respondents case was dlscharged

because he had satlsfled aII of the requrrements of hrs probatlon Thls was -one o).

" month prlor to the end of h|s Six- month probatlonary perlod

’ Respondent offered letters in su’pport' ofhis(ch\a‘raCter from Dr. Robert Daniel
CoII|n Exhrblt R-5;. Tanya R..Walker, Office of Wayne Smlth Mayor Townshlp of
"lrvmgton Exhlblt ’R—6) and Mlchelle Roberts (Exhlblt R 7) ' ‘

It is the duty of the trler of fact to welgh each W|tness s credrbrllty and make a

: factual flndrng Credlblhty is the value a fact flnder assrgns to the testlmony of a_

o WWltneSS; and it mcorpo‘rates_, the overall assessment qf the witness’s story in light of its

kel




" OAL DKT, NO. MVHi17034:44 DR

b 1
Lk . et
LA (A
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ratlonalrty consrstency, and how |t comports wrth other evrdence Carbo V. Unrted -
| States States 314 E. 2d 718 (9th Crr 1963) see In re Polk 90 N.J. 550 (1982) Cred|b|I|ty B
= frndrngs are often mfluenced by matters such as observatlons of the character and

‘ .;‘demeanor of wrtnesses and common human expenence that are not transmrtted by the' -
) "’irecord~“ State A Locurto 157 N J 463 (1999) Az fact-frnder rs expected to. base |
R decrsrons on credrbrhty on hrs or her common sense |ntU|t|on -or expenence Barnes V.

L Unrted States 412 U S 837 93 S Ct 2357 37 L Ed. 380 (1973)

. @".

'The flnder of fact |s not bound to belreve the testlmony of any wrtness and

o ’f_’\_‘.f‘credrbrlrty does not automatlcally rest astrlde the party wrth more WItnesses In re’
Perrone 5 N.J. 514 (1950) Testrmony may be drsbelreved but may not be drsregarded-
o at an admlnrstratrve proceedlng Mrddletown Twp v Murdoch 73 N J Super 511

. '(App Drv 1962) For example a respondent farled to prove by a preponderance of the
" if‘ L c credrble evrdence that a cottage tralnrng technrcran had left a chent unattended and was‘ o
_therefore rn neglect of her dutres Chln v Woodblne Dev Ctr 96 N J A. R 2d (CSV) E

g7

N

I FIND that Respondent was a credrble wrtness Further Petrtroner d|d not - -

L ' produce any wrtnesses |n support of |ts decrsron or to refute Respondent s testlmony o

Ty .'.LEGA,LANAL‘YSIS"; L

N J SA 39 5 30 provrdes that the drrvrng prrvrleges of an rndrvrdual may be

| suspended when |t |s |n the best mterest of pubhc safety The |mposmon of af

suspensmn rests on a determmatron that the hrghway wouId be a safer place for the

R

ﬁ--‘publrc |f the vrolator were. removed'as a- drlver for some penod of trme‘ g Atklnson V.
Parseklan 37 N J 143 155 (1962) " “The prlmary object of the statute is: to enforce the[ |

safety on the hlghway and ”°t to Impose Crlmmal punrshment to vrndlcate publrc
Justlce Id ' . L R _ _

\' 'N.J.-A.C;ff 13:21-14.5(a) states =, ..




L, N’;J;A.c. 1 3?2?7-f_;i4;5'('c‘);'1"2‘ states: .

o oAL DKT.'NO:'MVH,~17034-?1%1 N .

;‘Appllcants for passenger endorsements shaII submrt an’f
L apphcatron as: prescrlbed Applicants shaII be . at least 21
-~ years -of. age, have “a.minimum; ‘of three years driving. -
~ experience, be -of good . character and physncally fit. and
 possess & valld New Jersey driver Ilcense Frngerprrntlng wrll_ S
" be requrred : L . <

‘;-1": S

- The' Chief ‘Administrator of the Motor Vehicle- Commission
~_~'may not issue a- passenger endorsement or may revoke: or .

" ﬂsuspend the passenger endorsement of any person when it -
e S determmed that the appllcant or hoIder of such passenger' S
e -~endorsement has R ,

- f.12 A cnmrnal record that |s dlsquallfylng The phrase "crlme or other offense :

2 used herelnafter shall mclude crimes, dlsorderly persons offenses or petty drsorderly o
3 S persons offenses as deflned in: the "New Jersey Code of Crrmlnal Justrce" and- any
. offenses deflned by any other statute of thls State A drrver has a drsqualrfylng record if:

N
: OO e,

3 5 T 2
SRS XN I

. »1»‘

r He or she has been convrcted of or fon‘elted bond or colfateral upon any of .

e the followmg

: ?,'_\(1) An offense mvolvmg the manufacture transportatron possessron _sale or .
: 'v‘f?'habrtual use of a:"controlléd ‘dangerous substance" as. deflned in the "New -
L Jersey Controlled Substance Act”; S o

- (2) A crrme or other offense mvolvrng devrate or |II|C|t socral behavror such as
-»rape mcest sodomy or carnal abuse; e - . Lo

L (3) A- cnme or- other offense rnvolvrng the use-of force or the threat of forceto
. orupon a person or property, such. as armed robbery, assault and arson

(4) Any crrme or other offense |nd|cat|ve of bad moral character or .

(5) He or she fails to notlfy the Motor Vehlcle Commrssron that he or she has
. been arrested for; charged W|th ‘indicted for, convicted of, or forfeited bond or
. coI|ateraI upon any cnme or other offense wrthln 14 days after the date of

- such event R : . .

|n the present case, Respondent entered a gunty pfea for a Petty D|sorderly _

Persons offense There |s no ewdence |n the record that the underlyrng incident was j




' motlvatron of the alleged V|ct|m for brlnglng these charges however there is. no' R

OAL DKT. No.'"MvH,17o34-;14u S

7
.

§oes, T -

j:anythlng more than a mlsunderstandlng of Respondents lntentlons Certalnly
"‘Respondent has pald a very hlgh pnce for such .a mlsunderstandrng, however -
S :'Respondent was a credlble wrtness The undersrgned is persuaded that the events as
recounted by Respondent under oath were true. . Respondent speculated as to the |

'"levrdence in the record to corroborate such hearsay speculatron “As.such, it will not be =

cons1dered |n thls determlnatlon @f greater relevance are the mmgatlng factors that

Judge Leath consrdered - and whrch the undersrgned belleves are ‘true — in acceptlng

| LfRespondent s plea as well as the Ioss of mcome that Respondent has- already suffered |

A

L ,CONC'LUSI'ONMA‘ND ORDER

N .
o R

Based on the flndlngs of fact and Iegal authorrty, _(l CONCLUBE that

. 'Respondents New Jersey passenger endorsement should not be suspended for an .
; lndeflnlte perlod of time. Based upon the Petty Dlsorderly Persons offense that he pled

o gunty to the enumerated mltrgatlng factors the credlblllty of Respondents testlmony,

and the fact that Respondent has been deprlved of his I|veI|hood srnce March 25,2014, _
I CONCLUDE that the penod of suspensron that Respondent has already served ls._

= sufﬁcrent |n thlS case Therefore I hereby ORDER Respondents New Jersey |

| MOTOR VEHICLE COMMISSION for consnderatlon j

- Passenger Endorsement be lmmedrately restored

Come e,

I hereby FILE my |n|t|al decrsron W|th the CHIEF ADMINISTRATOR OF THE

/

Th|s recommended decrsmn may be adopted modrfled or rejected by the CHIEF:{“”'

.:f,"ADMINISTRATOR OF THE MOTOR' VEHICLE:-COMMISSION, who by law is

"m‘;“;f"authorrzed ‘to make a final decrsron in thls matter If the Chref Adm|n|strator of the
"J‘-*Motor Vehlcle Commrssron does -not adopt modlfy or reject this . decrsron wuthrn

' ::;,forty five days and unless such tlme lrmrt is otheanse extended this recommended;.:"_

ﬂdecrswn shall become a flnal deC|S|on in accordance wrth N J S A 52 14B 10
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o OAE'DKTE"NO'.‘MVH:;17O34-;.14:?x\ .

S December 28 2015
7 DATE " .

f.;-i-'Date Reeei\ied' at Agency: o f December 28 2015

e Date Mailed to Partres :3’
; Q_ﬂ

Wé4 ,, o DIRECTOR AND

.'xu

L Wrthrn thrrteen days from the date on whrch thrs recommended decrsron was

e '_'{marled to+ the partres any party may file, wrrtten exceptlons with the’ CHlEFt
| ?TV'ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, 225 East State Street,
PO Box 160 Trenton New Jersey 08666 0160 marked "Attentron Exceptrons " A?

o copy of any exceptrons must be sent to the judge and to the other partres o

LAﬁD s. McGEE ALJ

Ir -
o CHIEF ADMINISTRATIVE LAW JUDGE
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" WITNESSES

- For Petitioner: ,

.y

: =.'For Réspondent: .

" 'Richard N. Bailey .

A For Petltloner s ” R
l e :f:'lff':: L :P 1 Certlfled Abstract o _ " L C
e e .fP 2 »;:.Schedu|ed SuspenSIon Notlce dated 4/11/14
i P—3: ”}_'Hearrng request dated 5/6/14 | R ‘
| P-4 -, New Jersey State Police Arrest Notrfrcatlon dated 3/24/14
- .“P'.-,.EA);_-:_“NJMVC Supplemental Specrflcatrons letter dated 514114
) P-“6‘, NJMVC Passenger Endorsement Warnrng Notrce dated 7/14/14 7
_"t] P_-7;1"'f“‘M|t|gat|ng Clrcumstances mcludlng Evrdence of Rehabllltatlon L '
'. P-d f_l«.:NJ Automated Complalnt System Defendant Detall |nqurry
Complalnt#W 2014-005409 daited 7/14/14 c
P,‘-'S;A,?‘New Jersey Promls/GaveI Event Detall Case# 14001865 dated
I SN /1P Vo SO R
. fj “f AP-j'OA‘_’»,New Jersey Promls/GaveI Statewrde Defendant Name Llst dated
“; » : L 9/17/14 ‘ _ : ‘ .' o '_ :
‘;’-P-11‘ New Jersey Promrs/Gavel Statewrde Defendant Descrrptlon dated a
S LT enTha B
_i P 12 New’ Jersey Promls/GaveI Statewrde Defn/Case L|st dated 9/17/14
N ~P- 1 3 New Jersey Promls/GaveI Defendant Detail dated 9714 “
- P 14~ New Jersey Promls/GaveI Charglng Document L|st dated 9/17/14
o P 15 New Jersey Promls/GaveI Indlctment Detall dated 9/17/14 ’
- »v ; '=:~P 16 New Jersey Promls/GaveI Charge/Dlsposmon dated 9/17/14 )
i P 17 New Jersey Promls/GaveI Scheduled Event dated 971 7114 .'-‘ L

._7; \
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For Respondent e .

P 18 ATQ./ACS Code Tables

,, f_Complarnt—Warrant o
*'.I-V-V;Judgment of Convrctron U
"Standard Condrtrons of. Adult Probatron

~' Letter from Dr Robert Danrel Colhnr
Letter from the Offrce of the Mayor '
Letter from the- offrce of NJ Transrt -
“'&R_;-.& 3 Pre Trral |nformat|on Exchange ’ '

Letter from Essex Vrcrnage Probatron Servrces

e i .



A

R State ofNewJersey -
OF FICE OF ADMINISTRATIVE LAW
_, 33 Washlngton Street -

:. Newark, NJ. 07102
(973) 648-6008

A copy of the adminlstrative law
judge s decislon ls enclosed

) -

; - ,:_Thls decislon was mailed to the partles




