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X Cassandra Berry, Regulatory (folcer for petltloner pursuant to NJAC A c 11-
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W< This. proceedlng s brought underIN JSA 393-101andNJAC AC 1321-14 5(a)
and (c) to suspend lndeflnltely the I\Ieyv Jersey passenger endorsement on the
Commermal Drlver Llcense (CDL) of 'espondent Dustin T Dunlap The issues are’
Nerv Jersey is an Eq’:fal }O’pportumty Em[:loyer ‘ .
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whether respondent committed a dlsquallfyrhgtcrrme or offense within the meaning
ofNJAC 13 21-14 5(a) and (c), and“L rf/sjo, whether respondent has affrmatively
demonstrated sufficient rehabllltatlon to Justify—a walyer under NJA.C 13 21-14.5(d) .

N . e . « e - - N ~
: i

PROCEDURAL HISTORY
i

o N
~ By Scheduled "Suspension Notce dated May 7 2015 -the Motor Vehicle

[ . . Commission (Commlssmn) proposed to suspend respondents passenger endorsement

|ndef|n|tely, effective June 5, 2015 because he failed to satisfy the requirements for the
‘endorsement on his CDL based ‘on information that he had a disqualifying criminal

‘afrest and/or\conVIctlon record (P-3) =Resp}ondent timely requested a hearlng (P-4).

The Comm|SS|on conducted an informalf pre: hearlng conference on December 28, 2015

‘ (P 9) The Comm|SS|on transmltted the matter to the Ofﬂce of Administrative Law

| . (OAL) where 1t was flled on May 25, 2017 as a contested case pursuant to NJSA
52 14B-1"to 15 and 14F 1 to 13 The matter was heard on October.24, 2017 and the
\record remained opened unt|I November 8I 2017, to permit respondent to produce
documentary ev1dence to support h|s posmoh that he'is rehabilitated  On November 9,
. 2017 . respondent submitted the foIIowmg documents a July 17, 2017 letter from
) Kenneth W Rice Sr, PreSIdent of the Amalgamated Transit Union (ATU) Local 540

| o lndlcatmg that respondent was in a company approved employee assistance program
and was near completion, a July 15; 201{7 letter- from Abdul Monarch Recordlng

Secretary, ATU LocaI 540 |nd|cat|ng that respondent has a good work ethlc and a

promising future, an undated confldentlali letter from Kevun O'Nelli, Senlor EAP

Counsellor outI|n|ng respondents suc cessfu| treatment for addiction "and ongomg
mvolvement in NJ Transrts EAP plan smce respondents admlssmn to the program on

June 21, 2017, and two Ietters of recdmmendatlons from coworkers and one letter of

"reference from a_ former professor J‘{Ihe record -closed following receipt of written

'
)r

summations on November 15, 2017.
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~ 1 The Commrssron chose not to pr=sent testlmony at’ the hearrng and relred upon
S the documents submltted “In “dlscovery (P 1 through ] 14) whrch weref entered into . .
j evrdence and made -a part of the recerd* X Q:i : f i
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R Dustln T Dunlap testlfled on h|s otrvr} behalf He has been employed by New_

; ;:; Jersey Transrt for nrne and {a haIf"yearsL and
N 5 " e

PN N ‘A\r-f’

transport passengers except perhaps a

x [

. . and hIS glrlfrrend have three* chlldren twrn bbys and. a glrl

schooliand he rs the“‘sole provrder\for hrs fam
ﬂlt\-‘ . rﬂ“ o 2 *‘ o ;
WEL T et e :““* )
EERP T - - e ¢ Y E

NIRRT Mr Dunlap does not dlspute thel;facts

v.

v .
N to be rehabrlrtated L“However he was. recentl

\
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vehlcle at “hrs mothers house‘ when the rar

[T

resrdrng wrth hrs mother“ NThey( both were arrested but Mr Dunlap expects to. be‘

\-’"

exonerated once the matter IS heard
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el Mr Dunlap plead gurlty on March 18,
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srmple assault He explarned that the.

mrssrng money that got out“ of hand .

Lo |18 hrs cousin, who was the target of the rnvestrgatlon

fas a bus mechanrc for the Iast SiX years

l ¢

y ot i X lvl_’\ LS & Iy

DA One of the Job;. requrrements for a bgus\‘mechanlc ‘1S that he have a passenger
. . LR 3N { + {

DT endorsement He ahas never*’“transporfedipassengers and most I|kely never erI

jtother mechanrc Should he Iose hrs

passenger endorsement forsmore thanp srx&months he erI be termlnated Mr. Dunlap

Hrs grrlfrrend 18 I nursrng

ly. e )
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set forth n hrs cnmrnal record but clarms

y charged 1n JUne 2017 In Wllllngboro with

- Y drug possessron and Is: berng represented byran attorney The codefendant in the case

Mr Dunlap was workrng on a

d occurred At: the trme hrs cousin was~
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drsorderly persons offense for- -

12017 to av

completed drug and’ alcohol and anger

nvolved~ in;

dent mvolved a famrly dispute regardrng (

an mtensrve program WIth hrs -

‘ employer New Jersey Transrt‘ In Janu ary 2?16 Mrn Dunlap\was frred from New Jersey

ss r‘

to*hrs‘;\prrl 2015 arrest He was

s
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K
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“A” lrcense

_rct

... rernstated by with’ New Jersey fransrt

,,,,,

Commercral Drrvers

now has hlS

vl"\.

relnstated by New Jersey Transrt |n May 20

45

b

out of work a year and a half: Durrng that

Hrs union arbltrated his case and he was

17. As a co_ndrtlon to berng reinstated, he~

3un|ap completed truck drlvrng school and -

: Leijollected unemployment and~c ttended truck drlvrng school n: case he was noth '
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successfully underwent a nmety day out-patle
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. (qEAP)‘sponsore‘d by New Jersey TranS|t Mr
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nt lntens:ve employee assnstance program/ -

Dunlap then returned to work’ in August

2037 The EAP IS an rntensrve frve year program that rnvolves drug screens and
Ty o )
,w counselllng Mr slunlap has been compllant W|th th|s program todate = = . . --
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Onl cross examlnatlon* respondent ad

. more tlmes smce the Aprll 2015 arrest Mr €
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have a. passenger endorsement and |t

| |s va
, passengers W|th that endorsement R ) 1
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bod|ly lnjury,va dlsorderlyt»persons offensei

mltted that he has been arrested three<
)unlap understands that it 1s a prrvrlege to J

uable because |t allows you to transport
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L o In‘ July 2015 respondent was charged W|th aggravated assault and unlawful

e

S ‘ possessmnjof a weapon The Judgment of conwctron was shown to respondent (P 11)

S -

The charges were downgraded to. srmple assault and purposely/knowmgly causmga

: The Judgment of ConV|ct|on set forth

| 'Gj ' aggravatlngx and mltlgatlng Alfactors con3|dered In Mr Dunlaps sentencmg ‘The o
: aggra\vatrng factors consldered twere the nsk that Mr Dunlap would commit another
g offensie and the needwfor‘\ deternng hum and others from wolatmg the Iaw The mltlgatlng

" . : factor conS|dered by the court mfsentencmg%was that Mr Dunlap would l|kely respond

| o to probatlonary treatment The sentencmg Judge noted that respondent was thirty years )
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TN persons Mr Dunlap had three mun|C|pal court conwctnons The judge found that the

4
) aggravatlng factors outwe|ghed the mltlgatlng factors |n sentencmg the respondent (P-

varlous offenses |nclud|ng possessmn of a controlled dangerous substance (CDS) ‘and

s A
T possessuon of CDS wrth |ntent to dlstrlbute Those charges are currently pendlng

S 'gg»‘

Based supon the testlmonlal and documentary

PR old and these were h|s f|rst and second upper court’ conwctrons but both.for dlsorderly

11 page 4) Mr Dunlap was shown P- 14Awlinch |nvolved h|s arrest on June 8, 2017 for
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ewdence ‘and havmg had the

M»s,‘ -

} &
demeanor of the respondent 1l FIND as.-

AR FACT that respondent plead gunty to a d|sorderly persons offense as’ a result of hIS
KR . Apnl 25, 2015 arresttfor vanous CIS chargés 1also FINI as “FACT that respondent

U plead gunty to AlSlmp|e assault purposely/knowmgly causlng bodrly |nJury pursuant to~
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‘ NJSA ZC 12- -1A(1) on November 14 2016 r | further FIND as FACT that respondent

IS currently part|0|pat|ng In‘an employee assrstance program

s ‘5;r

LEcAL ANALYSIS AND (“:ONCL‘l_J‘LSIONS‘
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L ' Under the pollce authonty of the State,‘the Admlnlstrator of the Commission has_ i

rt’

the nght to Impose reasonable restrlctrons on 'the |ssuance of licenses for various

occupatlons In order to protect the publrc health and safety -Sanders v_Division of

Motor Vehlcles 131 NJ Super 95, 97 (App D|v 1974) It«further has been said that
the primary objective of admlnrstratwe proceedlngs before the Director:“is to foster ' V |

safety on the hrghway ” Atklnson v Parseklan 37N J 143 155 (1962)
Rit

~ Ty by N oo |
. |

] . In 1986 the federal Commercral Motor Vehrcle Safety Act was enacted at |
‘ : 49 USC. S CA § 2701 to 2718 Section 2708 of the federal act required the states to ‘
' \

|

adopt commercral drrver Ircensrng Iaws In comphance wrth federal standards or have

Commercral Dnver chense Act In.1990.- N J S A 39 3-10.9, to 10 31. N- J S A 393- 10

‘ therr highway funds wrthhe|d In response the "legislature enacted the New Jersey
r
g creates a special license for drivers of a 3motor vehlcle W|th a capacrty of more than six

:( : passengers, -and dlrects that an appllcant for such a license present satlsfactory -

” 11

evidence of his or: her ‘previous expenence good character and physlcal fitness”

o The istatute authorizes the chief admlnlstrator of the Commrsslon to suspend or revoke
a passenger endorsement’ for a vrolatron of the motor -vehicle laws .“or on other

reasonable grounds, or where, in hig’ oplnron; the I|censee Is either physically or morally

~

‘unfit to'retain same " lbid R

Here, the Commlssron asserts that respondent is not frt to hold the- passenger

endorsement because he has a dlsquallfyrng criminal record ‘as. defined by N J.A.C. - . !

v . I . &

1321-14 5(c)(12)  ~ . 1 S $ ‘
v N - b Y
: . i ' * . .

|

!

"Under rules promulgated by"!the sCommrssmn regarding the Issuance of R
.passenger endorsements NJAC. 13 21 141 et's g the Administrator “may 'not f
|

|

|
Issue a passenger endorsement or may revoke(or suspend a passenger endorsement

i : x .
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of-any-pérson when.it 1s deternwlned that“the apphcant or holder of such license has [a].
cnminal record- whrch is dlsquallfyrng The crrcumstances when a driver will be said-to
have a drsquallfylng record are set forth i |n N J AC 13 21 14 5(c)(12) which states-

-~

12 A criminal record that IS. dlsquahfyrng The phrase cnime or other offense”
as used herelnafter shall |ncIude érimes, dlsorderly persons offenses or petty .
disorderly persons .offenses as defined ‘in the New Jersey Code of Crminal’
Justice* and any offensés defined-by : any other statute of this state A drnver has
a drsquallfyrng record |f ‘

. | He or she-has been convicted of; or forfelted bond or
v collateral upon any of the foIIowrng

¢

<1 "y . . ; " .
(1) "*Anz of_fense(rnvoIan the manufacture, - transportation,
- -possession, sale or-habitual use of a ‘controlled dangerous
substance’ as defined in the ‘New Jersey Controlled
SubStance‘Act’: oL N, :
N(2) A crme or, other offense . involving devrant or illicit soc1a| ¢
_<behavror such as rape, incest, sodomy or carnal abuse,
) . Lt /o N A
(3) A, crlme or other offense |nvoIv1ng the use of force or-the
. <threat of force to or-upon a person or property, such as
‘ ‘~‘armed robbery, assault and arson _

{

~

T (4) Any ¢nime ‘or other offense - |nd|cat|ve of bad moral
“character, or] ‘ N

- (5) He fails to notlfy the Drvrsron that he has been arrested
“for, charged with, indicted for, convicted of, or forfeited bond
or collateral upon any crime or other offense wrthln 14 days

after the date of' such event

Fa ®

' !

Nevertheless the taw vests the Chlef Admlnlstrator with dlscretron on this type of

\\!*".

suspensron both because of the permrssrve use of “may” rather than the\mandatory’

“shall” language above and because it has- reserved the rght to waive any portion of the .,

‘ dlsqualrfyrng regulatlon “[|f]" suffrcrent and reasonable grounds are estabhshed at a
hearlngj " NJAC 13 21 14 5(d) Proof of rehabrlrtatlon establrshes grounds to waive .
’the regulation -Sanders, supra 131-N'J’ Super at 98 The standards set forth in the -
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\Reha)brlltated Convic‘ted’\:Offenders Act. prQVIdes guidance In assessrng ‘whether the

proofs are suffrcrent ﬂ tot justify a waiver -of ,a ) drsquallfylng ~condition.’
See N NJS A S A 2A 168A 1. to\ 3 As.a matter of polrcy, “it |s in the public interest to assrst

the rehabilitation of conV|cted offenders by removrng |mped|ments and restrictions upon.

‘thelr“ablllty to obtarn employment or: to partrcrpate N vocatlonal or educational

rehabrlrtatron programs based solely on the exrstence of a crrmrnal record ”
NJSA2A168A1 T

.
1 ot . < N
: oy o N W R b N

Varrous factors are enumerated in N J SA 2A. 168A-2 to determlne whether a
convrctron for a crimé relates adversely to a\partrcular occupatron The factors rnclude
(1) the nature and.duties of the occupatron (2) the nature and serrousness of the crime,
(3) the \crrcumstances under whrch the crlme occurred (4) the date of the crrme (5) the

age “of the person when the crime was commrtted (6) whether the’ cnime was an

£y
\

Isolated or repeated rncrdent (7) socral condrtrons whrch may have contrrbuted to the

_cnme, and (8) any evrdence of rehabrlltatlon rncludlng good conduct in the communrty

m:‘t‘»‘

\counsellng or psychlatrlc treatment recerved acqursrtlon of addrtronal academlc or

vocatronal schoolrng, or tlhe recommendatlon of persons who have or have had the

v
. €

person under thelr supervrsron

N - T oA PN
RIS ; \:‘ ,J‘ . . . N S - ;

L ™ N - K s
r W -

In thrs case respondent was |nrt|ally notlced by the Commrssuon on May 7, 2015
that h|s ‘passenger endorsement was to be suspended |ndef|n|tely commencmg*June 5,
2015 due to his dlsquallfylng crlmlnal arrest and/ or convrctlon record arnising’from"his
arrest on Aprrl 25 2015 (P 3) Thereafter the Commrssron |ssued Supplemental
Specrfrcatrons which lncluded the Aprll 25 2015 ‘CDS' arrest as well as respondents
addltlonal November 5 2015 arrest for varrous CDS offenses (P 6) - On Aprll 25, 2015

respo‘ndent was arrested and charged with five drfferent drug related crimes, one of

’ whrch mcluded the sale of Controlled Dangerous Substances (CDS) on school property

(P 5) ess than three months later, on July 17, 2015, respondent was again arrested
‘and’ charged with attempted aggravated 1assault with a; deadly weapon for an unlawful

1purpose (P 11 and 'P-12) On November 5 2015 respondent was: arrested for a third

':trme for eight weapons ° and drug offenses |nclud|ng CDS on school property,

. possessron of a firearm for: unlawful purpose,and possessron of marijuana. wrth |ntent to.

C o L X .
" o o o g
R L b N
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N

distribute (P-5, page 2) ‘Lastly, on June 8, 2017, respondent was arrested for a‘fourth
time and charged with five drfferent drug cnmes (P-14) - Respondent pled guilty to two

" separate dlsorderly person oﬁenses as a result of the Aprrl and July 2015 arrests (P-

11) B | S

Respondent testrfred that he has undergone treatment for alcohol and drug
addlctron and IS currently |nvolved in an employee “assistance program at work. He
.underwent an intensive nlnety day out- patrent treatment program and returned to work
In August 2017 and will continue to be monitored for the next five years - Respondent
submitted a Ietter from his counselor iIndicating that he has been compliant with the
program and that he, contlnues to be case managed and will recelve ongoing, random
drug and alcohol testing over the next fr\g;e years (R-1) - Although it 1Is commendable that
respondent is involved In th|s treatment program, it Is premature to state that. this 1s
suff|C|ent rehabilitation to justify a_ walver Respondent recently began treatment in
June of 2017 and Is Stl” undergoing treatment Furthermore,-his record of arrests
ﬁlndlcate that his arrests are not 1solated or remote rncrdents Respondents outstandlng
crrmlnal -charges from his most recent arrest on June'8, 2017 further weighs against-any

. claims of rehabrlltatlon

I C‘ONCLUD‘E that re‘sponde‘nt’s guilty plea to a dr"sorderly persons’ offense asya
result of his April 25 2015 arrest on various CDS charges Is a dlsqualrfyrng/record as- 1t
falls within the offense rnvolvrng the manufacture transportatlon possession, sale or
habitual use of a controlled dangerous substance’ as defined In the ‘New Jersey
Controlled Substance Act’ l also CONCLUDE that respondents guilty plea on
November 14, 2016 to NJSA 2C12- 1A(1) srmple assault — purposely/knowingly
causmg bodrly Injury 1s a disqualifying record as It falls within the offense Involving the

use of force or threat of force to or upon.a person or property * | further CONCLUDE

that respondent has farled to affrrmatlvely demonstrate sufficient rehabrlltatlon to justify
a waiver pursuant to NJAC C 13:21-14 5(d) )
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LU " It 3rs ORDEISED\ that the »\Scheduled Suspensrone Notrce |ssued agarnst the
passenger endorse‘ment on respondent Dustln T Dunlap $ Commercral Drrver chense
o ; be and hereby rsAFFIRMED R - C
E - : . e . 4 N \\;&’\‘ifl. e . '\L«‘\“‘“ e : \ ! 8 : e : ) ! ) N S ”* -
I i I hereby FILE my rnrtraI decrsron wrth the CHIEF ADMINISTRATOR OF THE
' & MOTOR VEHICLE COMMISSION for consrderatron oA - L
e r;"‘“” » : “” %: ‘ ‘”—-x - Fl J‘:‘N**Q : "?ﬁi L3S T ‘%\ . - r‘.’i )yc *\r: N : ;%, ) )
y \** : ;:w\.;ﬁ V,K, ¥ N i " e ' ‘ ,A;’iy}:%l’;~ : g :‘ ' ) , h ’ ’ -
BRI Thrs recommended decrsronfmaytbe adopted wmodrfred or rejected by theSCHIEF ‘
L k SRR AIMINISTRATOR ~«OF*"*THE MOTOR“VEHICLE COMIVIISSION who.- by Iaw o
j&:{;“ sauthorrzed to make a frnaI decrsron |n thls matter If the Chief -Administrator .of the T
i‘ ’ IVIotor Vehrcle Commlssron doeS' not adopt modrfy or reject thrs decusron within =
Lo forty frve days and unless such tlme I|m|t |s“otherwrse* extended thrs recommended .
i - R \ 1 ! N )‘ L - .
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. R e NL} \¢ AP ey T
I malled to the partres anytparty i“may frle wrrttene exceptrons wrth the CHIEF o
- \ ADMINISTRATOR OF THE MGTOR VEHICLE COMMISSION 225 East State Street
+ o N e . %\‘3:" i‘ N
" R . PQ Box 160 Trenton New Jersey 08666 0160 marked "Attentron Exceptrons " AL
;o copy of any?"exceptrons must be sent to the Judge and totth‘e‘ “other partres o
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5f - W'December7 2017 L.
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