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accumulated mdre -than twelve points osn her: drrvrng record (At 1ssue 1s whether

respondent s Ircense should be suspended
- { PROCEDURAL HISTORY"

i
F—

. By Ietter dated April 28, 2016 petitioner noticed respondent, Ms Polhill that her

New Jersey d'rrvirig’ prrvrlege\was scheduled’ to be ‘suspended as of May 22, 2016 for

thlrty days (P-2). - Respondent frled a reqiuest for a fair hearrng and the ‘Motor Vehicle -

Commrssmn transmrtted thrs matter to the Offlce of Admrnrstratrve Law (OAL) where it

was frled on March 8, 2017 as a contested case pursuant to: N J SA 52'14B-1 and

: ;14F 1 to 13 The matter was heard on May 5 2017 and the record closed
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Sharkner Mrchaud testrfed on behalf of the petrtroner Respondent had

l
)

occurred on March 1, 2016 (P- 1) She had rear-ended a car in front of ‘her and received

accumulated sixteen pornts overall after she entered a plea to a careless dnving charge that

‘ two pornts for that offense. Her abstract |nd|cates that she completed a pornt credit course

back on February 26, 2008 (P 1) that was the only course she has ever taken to reduce

' her pornts A scheduled notrce of suspensron |ssued on Aprrl 28 2016 and was sent to
o respondent at her address (P 2) The notrce advrsed respondent that her prrvrleges would

‘be\suspended as of May 22, 2016 for. thrrty;days Followrng respondents request for a fair -

hearlng ‘the matter was conferenced wrth a ihearrng officer-on July 26, 2016 (P- 3)

. , N o :
- fi Jovannr Pollhrll testrfred ~on her own behalf She does not dispute the fact that she

"‘fhas accumulated srxteen pornts but requests lenrency |n the imposition of the: thrrty day
suspensron of her I|cense pnvrleges Respondent was pregnant at the tlme she was
e lnvolved in the accident and now- has three%chrldren ages seven, two and six months: She

was |n|trally worklng part—tlme and now has secured full-tlme employment and it would be

|
fi nancrally disastrous to lose her Ircense She sard the loss of her I|cense would cause her

to. lose her ]Ob with Arc- of Gloucester County where she currently works as, a Bakery

Technrcran assrstrng the clients i therr job‘” duties.” She was Initially h|red part- trme as a
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drrvmg vrolatlon that occurred on March 1, 2016

| o}\l; DKT NO MVH 03790-17 g -

Resrdentral Technician on July.8, 2016 (R- 1) When she was hired, her employer dld not
make “any comments regardrng her motor vehrcle record although a motor vehicle search
was conducted She has been. workrng full—trme for Arc. srnce February 6, 2017 (R-2)
Respondent estrmates approxrmately twenty -five percent of her jOb dutres |nvolve drrvrng

b
She plans on taking a safe driving course In the near future
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Based :upon - the testrmony and documentary evrdence and havrng had the

=

opportunrty to observe the appearance and .déemeanor of the wrtnesses | FIND as FACT

that respondent had accumulated sixteen’ pcrnts and that she is requrred to dnive for work
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. N JSA 39 5-30 8 provrdes that except for good cause, the drrector shall suspend

the lrcense to operate a motor. vehlcle of any person who accumulates twelve "or more
pomts ina perrod of’ two years or less or fi fteen or more points in a perrod greater than two

years The proposed suspensron for thrrty days was trrggered In this case: by the careless
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Respondent has the burden of provrng “good cause for a specral exception to the

+

sual suspen3|on |mposed In similar casés.” Good cause is' a ﬂexrble concept Wthh

. ‘u

appears In many statues and rules “The essence of the phrase Is rts abrlrty to afford rellef

-0, exceptronal srtuatrons N Hovland v D, Ilv of Taxatlon 204N J Super 595, 600 (App

D|v 1985) It |s |mpossrble to construct’ a “det" nitive catalogue of all crrcumstances to be
consrdered In determrnrng the exrstence ‘of good cause. “Each case must be decrded upon
its, own facts d Ullmann Vv Hartford Fire Ins Co 87 N J Super 409, 414 (App Drv 1965)
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Factors whrch may be relevant gln determrnlng the: appropriateness of any

suspensron mclude the mdrvrduals past drrvrng record,” length of time licensed, receipt of

prror warnrngs or prior attendance at drrver |$mprovement school attltude and maturrty Ievel

: evrdence of recent lmprovement need for a license and other- aggravatrng or-mitigating
. crrcumstances NJAC o 13 19 10 2(b)- Cresse at 549. Need alorie cannot be the deC|d|ng

factor srnce in todays motorrzed socnety vrrtually everyone needs a driver's license to eam
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-a I|V|ng and perform normal daily actlvmes See Dwv- of Motor Vehlcles v: Morton, 4NJAR
95 (Dll’ of Motor Vehicles 1982) L z : s ‘
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L JIn the present matter, there is no questron that respondent has accumulated a total

of S|xteen motor vehlcle pomts,. and the agency has. demonstrated that a suspensuon IS

- appropnate Rewewmg respondent’s drlvmg record it IS clear that pnor to the incident
descnbed above she last accumulated pomts in 2013; and the most recent InCIdent for
Wthh she accumulated pomts prior t to that was 2011" She also has demonstrated need mr \
that she |s reqwred to possess a valld driver’s license for her contlnued full tlme
employment Respondent has also represented that she WI|| take a dnvers safety course L
(R 3) . PO : - ‘
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“ ‘r i Accordlngly, based upon the totallty of the cwcumstances includlhg the .
wrespondents dnvmg record her personal ‘background; lncludlng her famlly and
: employment situation; : I CONCLUDE that respondents drlvmg pnwleges should be
suspended for” remedlatlon purposes only, for ten rdays for pomt accumulatlon in
vmmmndNJSAimSSOS‘ N

v+ . ORDER - e
RS -%“ L) o
\ RIS Based upon the foregorng, | therefore ORDER that the Commlsswn s decrsmn to
L, " suspend respondents Ilcense for a total perlod of thlrty days should be and is hereby :
MODIFIED to a period. tof ten days effectlve on such date as shall be set forth in an

Order of- Suspensron wh|ch the Commnssron w1ll send to respondent ' ’
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X l hereby FILE my |n|t|al demsroniwrth the CHIEF ADMINISTRATOR OF THE o
“ “MOTOR VEHICLE COMMISSION for consrderatnon )

e et
¥

Th|s recommended deC|S|on may be adopted modlfled or rejected by the CHIEF
ADMINISTRATOR OF . THE MOTOR VEHICLE COMMISSION "who by law is
authorlzed to make a: ﬂnal decision |n th|s matter  If the Chlef Admlnlstrator of the

Motor Vehlcle Commlssmn does not adopt modlfy or reject thls deClSIon wrthln
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forty flve days and unless ‘such tlme I|m|t is otherwise extended thls recommended
deCISIOn shaII become a flnal decision |n a;ccordance with N J SA 52 14B- 10
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W|th|n thlrteen days from the date on WhICh this recommended decision was

*f ‘ malled to’ the partles any party may f|Ie wntten exceptlons with the CHIEF

. - | ADMINISTRATOR OF THE MOTOR VEHlCLE COMMISSION, 225 East State Street
N PO Box 160, Trenton New Jersey 08666 0160, marked "Attention ‘Exceptions " A (

, copy of any exceptlons must be sent to the Judge and to the other part|es
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BEFORE RICHARD McGILL, ALJ.

1
Lo

) L3 .
\ This matter concerns a_ schedulecj gsuspens,lon of the New Jersey driving
privileges of Shkelgim Afjani (‘ respondent ) who was mvolved In a traffic fatalty on the
highways of this State on November. 15 2014 The. New Jersey Motor Vehicle
Commlssmn (“NJMVC”) sent. respondent a: notice of scheduled suspension - dated

December 27, 2016, advising him that he: wae charged with a violation of Nd S A 39:4-
v . e J v
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'E
i

IS
- éi
x

!

New Jersey i1s an Equél Opportunity Employer
' i o




" she must have fallen on her own and hit h;eir{rhetad
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97 (careless drrvmg) resultrng in the death of Ernesta G. Fernandez and that hrs driving

pnvrleges would be suspended for a perrod of eleven months

i

' “ﬁjv:.l'-

Respondent requested a hearrng by letter dated January 6, 2017, and the matter
was transmitted to the‘Ofﬂce of Adrnmrstratlve Law on March 27, 2017, for
determination as a contested case A hearrng: was conducted on April 28, 2017, at the

Offlce of Administrative Law In Newark New Jersey, and the record closed on May 9,

2017, upon the receipt of NJMVC'’s wrrtten summation.’

)
'
[

The issues In this proceeding are whether the charge of careless driving should
be sustained and, If so, whether respondents driving privileges should be suspended.
Respondents main contentrons are that his vehicle did not make contact with the

pedestrran that she was crossing the' street in the mrddle of the block and that it would

_bea hardshrp for him to lose his driving prlvr|eges

o FACTS
: 2

NJMVC called two witnesses In thrs proceeding, and respondent testified on his

own behalf NJMVC’s wrtnesses rncluded Anthony D’Antuono, who saw the incident,

' and Patrolman Joseph O’Halloran of the.Nutley Police Department, who Investigated

the accident -
.. p

All witnesses testified to es/sentralI); the same course of events,-but there were

two drfferences First, Anthony DAntuono testified that as he was approaching a stop

by
sign at the |ntersect|on of Ravine Avenue and Center Street in Nutley, New Jersey, he

" .saw the driver side of a dark-colored Ford Econohne van brush against a woman, who

went up |n the air, cleared-the top of the vehrcle with her feet in the arr, and came down
(
Iandrng on her head In contrast, respondent testified that his vehicle did not make

contact wrthra pedestrian Respondent dld not see a pedestrian, but he inferred that
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- Mr. D’Antuono was a motorist who' happened to see this accrdent and he has no

‘ ~|nterest In the outcome of this case. H|s testlmony IS consrdered to be fully credlble
kand his wversion of the events I1s accepted as true ‘ L

1
*+
tr

3
& va N .}*

Patro|man O’Halloran explarned that 3 crosswalk can be marked or unmarked
In.this case, the road was unmarked, but. due to the intersection, there was a crosswalk

rWhen Patrolman O’ HaIIoran arrlved at the mtersectlon where the accrdent occurred, the

v . wictim had already been removed from the 'scene, but there was a blood spot

approxrmately ten feet from the unmarked crosswalk The location was \conS|stent with

belng hit by a vehicle and thrown in the arr. Patrolman O’Halloran’s testimony on this
pornt IS accepted ‘as true ! o - ﬂ . , |

vy
t
t v
X

P
M

" Based upon the evidence presen‘téd at.the hearing,.| FIND as follows: .

1  On November 15 2014 at approxrmately 1145 a. m, respondent was
dnvrng a black Ford Econohne van on Ravine Avenue and approached an
‘rntersectlon with Center Street in Nutley, New Jersey

L2 Ravine Avenue has one lane in each dlrectlon and at the mtersectlon with

H

‘Center Street, a driver must turn left or nght -
3 At this mtersectlon respondent made a Ieft turn from Ravine Avenue onto

v
I x,‘

Center Street RS .

‘4 Respondent’s van’ brus‘hed‘ aéainst a pedestrian, Ermesta G Fernandez,
kand caused her to goupiIn the:alr and' come\down landing on her head.
It was a sunny day and the road was dry
Respondent was driving ata slow rate of speed
‘Ms Fernandez was. |n an unmarked cross walk.

5

6

7 -

8 ~Respondentd|d not see Ms. Fernandez in the crosswalk

9 The cause of death for Ms Fernandez was blunt lmpact lnjunes
1

1

y ot

0. Respondent did-not. stop at the scene of the accident . a
1

Respondent lives in Queens in New York City and has a New York drniver -
B N N . | - .

—~a,
3

" license . r
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12 Respondent works as an electrician and must drive to various work
locations. ‘ ‘

13 Respoﬁdent supports his ’Wife::and two children.

LAW AND ANALYSIS
i

A person s dnving pnwleges mc!udlng the recnpromty privileges of any

~ nonresndent may be suspended for'a violation of any of the prOV|S|ons of Title 39 of the
New Jersey statutes or on ~any other reasonable grounds N J.S.A. 39:5-30a The

' charge against respondent in this proceedlng 1s that he violated N J S.A 39 4-97, which
provides as follows® “A person who drives a vehicle on a highway carelessly, or without’

i ~ due caution and circumspection, In a manner so as to endanger, or be hkely to
P ~endanger, a person or property, shall be guilty of careless driving.”
E "
l .One of the most basic elements of due care for a dniver is to observe other
. vehicles or pedestrians In his lane of travel Here, respondent‘dld not see Fernandez,
| " who was crossing a street in an unmarked crosswalk, despite the fact that he was..
driving slowly and there were no obstructions to his vision. Respondent's failure to
_-observe Eernandez under these CIreumstances 1s a’clear indication that he did not_‘
. exercise due care and circumspection. Under the circumstances, | CONCLUDE that-
the charge of careless driving In violation off‘N J S A. 39.4-97 must be sustained
| . | b |
The impact caused Fernandez to faII and hit her head on the pavement There
Is no doubt that the accident caused Fernandezs death In view of the vnolatlon of
NJSA. 394-97 resultlng in a death, | CONCLUDE that respondent’s reC|prOC|ty driving
i privileges are subject to suspension pursuant to N.JSA 39'5-30
‘ N
Each case must be weighed individually to determine whether a suspension IS
requ1red at all and, if so, for how.long. Cresse v_Parsekain, 81 N. J Super 536, 549

(App Div 1963), affd 43 N.J. 326 (1964) - Here the only factor In respondentsfavor IS

that his failure to observe Fernandez reflects carelessness as opposed to wnIIfulness or
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recklessness On the other hand, respondents lack of-due care led to a tragedy, and
h|s claim of hardship 1s unpersuasrve consrderlng that he lives and works In New York.

Under the cnrcumstances | CONCLUDE that a reductlon in the scheduled suspension
to a period of six months is warranted D - : \ !

%

-
Accordingly, it 1s ORDERED that respondents New Jersey driving privileges be |
~suspended for a perlod of 180 days. The effectlve date of this suspension shall be set ) ‘

forth in an order of suspensron which shaII be sent to respondent by NJMVC.

~

i -
| hereby FILE my, nitial .decision wrth the CHIEF ADMINISTRATOR ‘OF THE
MOTOR VEHICLE COMMISSION for consrderatlon

\
S

~ This recommended decision may be adopted, modrfred or rejected by the CHIEF
ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, who* by law is
‘ authonzed to make a final decrsron n thls matter - If the Chief Administrator of the
Motor Vehicle Commission does not adopt modify or reject this decision within
forty five days and unless such time Iimit is otherwise. extended, this recommended
' decision shall become a final decrsron in accordance with N.J S A 52 14B-10.
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Within thirteen days from. the daté§ on which this recommended decision was

mailed te: the .parties, any party may' file wrntten exceptions with the CHIEF .
ADMINISTRATOR OF THE MOTOR VEIjIICL’E COMMIESSION, 225 East State Street, ’ ’

, LUt
PO Box 160, Trenton, New Jersey 08666-0160, marked-"Attention- Exceptions." A

cdby of any exceptions- must be sent to the judge and to the other parties. .
. ~ - N | '

-DATE ) \ ) RICHARD McGILL, ALJ ‘ ’
Date Recéwed at Agency. z
Date Marled to Parties. - JUN 1 2917 OIRCTOR AN
b ~ CHIEF ADMINISTRATIVE LAW JUDGE
‘; .
|
!
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WITNESS LIST SN ‘;
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§
. |
. For petitioner Lot

Anthony D’Antuono
Joseph O'Halloran

For respondent
Shkelqmﬁ Afjani

-

EXHIBIT LIST S ;

P-1 . New Jersey Police Crash Investlgaf!on Report:

P i o
/. P-2 New Jersey Police Crash Investigation. Report .
! )

P-3 _ Investigation Reporf dated Novembér 15 2014
o . o
P-4 Supplemenfal Investigation Report dated November 17, 2014

'P-5 Supplemental Investigatiori Report éatéd November 22, 2014

P-6 Supplemental Investigation .Repdr’t'c':iated’November 15, 2014 -
P-7 Certificate of Death for Ernesta G. Fernandez
s ~ ’ . ! -

- -P-8 fatal Accident Report dated November 28, 2016 ‘

f
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State of ew Jersey
OFFICE OF ADMINISTRATIVE LAW
33 Washington Street

Newark, NJ 07102
(973) 648-6008

A copy of the administrative law
judge's decision is enclosed.

This decision was mailed to the parties
on JUN 12017
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MOTOR VEHICLE COMMISSION

Pet|t|oner .o .
\") . * ) 1 , . o : ¢ \ s
ANSUMANA WALLY '
Respondent ' 4
) i :
, . Y Y Lo e R o N
/ . . .. o . . ﬂ\ K ': ~
v Conrad Olear, Esq, for petltloner,‘r, New Jersey Motor Vehicle Commission. - "

‘ ."(Straeser & Associates, attorheys)
[ . R .
. Ansumana Wally, pro se, Failed to;Appear

N
N

. Record Closed. 'May 24,2017 ~ " Decided" June 7, 2017 °

. BEFORE JUDE-ANTHONY TISCORNIA, ALJ."  -*
. . ) rs . - N

STATEMENT OF THE CASE

Petitioner alleges thatt respondents dnvmg pnvuleges should be suspended for‘\
, forty=nine months because he was mvolved |n a fatal accident* Respondent failed to

appear at both the prehmlnary hearlng and the plenary hearlng | FIND the suspension.
should be upheld for the reasons set forth below '

- LIS N ’
New, Jersey 1s an Equal Opportumity Employer
r Lo
1 s

N
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PROCEDURAL HISTORY

e

Petitioner, New Jersey Motor Vehicple‘ Commission (MVC), se'nt_a scheduled
suspension notice to respondent Ansumana Wally dated ‘February\ 22, 2017.
Respondent contested the suspension. . The matter was transmittedﬂto the Office of
Admlnlstratlve Law (OAL) and filed on'March 07, 2017 . An emergent preliminary
hearing was held on Apr|I 7, 2017 Respondent failed to appear at the hearlng and an
Order was issued by Judge John P Scollo, ALJ, suspendlng respondents driving
pnvrleges effective immediately. (P-1:) A plehary hearing was held in front of the
undersigned on May 24, 2017, at yvhich timer‘the record was closed Respondent failed

to appear at the nearlng and petltloner submitted into ewdence:a packet of documents

- outlining the relevant facts of the oase.‘ (P-2.)~
. R . i

~ %

FACTUAL:DISCUSSION

Based upon a review of ‘the entire record and:e\_/ldence offered, | FIND the

* following to be the FACTS -

On‘November 1, 2015, respondent'was operating a motor vehicle in Jersey City,
New Jersey, that struck and killed Stanly Mis, a pedestrian Respondent fled the scene
of the accident and was subsequently apprehended by the Jersey City Pollce
Department. - )

On April 7, 2017, Judge John P. Soo||o -ALJ, issued an Order |mrned|ate‘ly
suspending respondent’s drrvrng privileges pendlng a plenary hearing The Order
further states that respondent shaII |mmed|ately surrender his drnving- license- to
petitioner MVC:and that if respondent.fails: to. appear at the plenary hearing his driving
privileges shall be suspended for the full penod proposed by petitioner. (P-1.) A copy
of this Order was sent to respondent by this. office on April 10, 2017  Petitioner

. proposes a forty-nine-month suspension |n this matter Respondent failed to appear to

the plenary hearing and failed to request an adjournrnent of same.

¢
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LEGAL ANALYSIS AND CONCLUSION
The Commlssron 1S empowered to suspend a motorrsts driving privileges for a
vrolatron of any prowsron of the motor vehrcle statutes or for any other reasonable
grounds” NJ ,S A }.39 5-30 The- Legrslature has vested the authorty in the’

. ' . . o P L . .
‘ Comm:ssron,f subject to prompt review, to impose a driver license suspension as a

\prehmrnary':rinatter prior to a plenary proceeding in a motor vehicle fatality case
:NJSA 395- 30(e)(3) -Where the Commission proposes suspension of driving

" . privileges underN J S A 39 5-30 as'an admrnlstratrve enforcement of the motor vehicle

. be mplemented as a result

regulatrons It bears the burden of proof by the preponderance “of the competent. and
credible ewdence of facts essentral to such suspensron Atkinson v_Parsekian, 37 N.J
143, 149 (1962). ) b ‘

14
B
}
RSN 5

This matter involves a proposedi suspension of respondent’s license for a
-substant|a|.perrod due to a fatal accident. Respondent fled the scene of the. fatal
accident and had to be apprehended by police - These' facts are‘ set forth by petitioner
and supported by the evrdence Respondent requested a hearlng -‘but has failed to
appear or, provrded any argument to counter the pending suspensmn

- . i
g_

' Respondent’s failure to appear at the plenary hearing is a violation of the Order

,|§sued by Judge P. Scollo, ALJ, on April 7, 2017, and the ‘proposed suspension should-

y

o

4

A ! CONCLUDE that petltroner has proven by a preponderance of the evidence that

respondent ‘Ansumana WaIIy struck and killed Stanly Mis wrth his vehlcle and then ﬂed
the scene of the accident ‘ CoL -

Adm|n|strat|ve suspensions are remedral in nature desrgned to promote public
safety rather than to punish wrongdoers ‘Atklnson supra 37°NJ_at 155. Given the

totahty of the circumstances, | CONCLUDE that the, scheduled suspensnon notice dated

5 v > 1
% i L . o H

“
<
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February 22 2017, setting forth a perlod of suspension of forty-nlne months 1s
approprlate Co . v

ORDER *

Accordingly, .it .1s . hereby ORDERED. that respdndent’s New Jersey driving
pnwleges be suspended for a forty nine-month period The Commlssmn shall set forth
the effective date of this suspenswn in an Order of suspensnon “to respondent under
separate cover . Co \

+

| hereby FILE my Inttial Decision. with the CHIEF . ADMINISTRATOR OF THE
MOTOR VEHICLE COMMISSION for consideration.

This recqmmended decision may be adopted, modified or rejected by the CHIEF

ADMINISTRATOR .OF THE MOTOR VEHICLE COMMISSION, who by law is
authorized to make a final decision in this matter  If the C_hlef Administrator of the Motor

Vehicle Commission does not adept,_ modify or reject this dee|3|on‘W|th|n fortY-f'!ve daye

and unless such _time Imit i1s otherwise extended, this recommended decision shall '

"‘become’a final decision in accordance with N:J S A 52:14B-10.
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Within thirteen days from the date on WhICh this recommended decusmn was

malled to the parties, any party .may file written exceptions with the CHIEF~

- ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, 225 East State Street

P.O. Box 160, Trenton New Jersey 08666- 0160 marked “Attention- Exceptlons " A
copy of any exceptlons must be sent to the judge and to the other parties

:\-

,Jun_ek7,2017f o ’
e e T

DATE’ N .}ADE-AN'IyZ{NYTISCORNIA ALJ
|

Date Received at Agency.

Date Mailed tcs Parties' JUN 82017 . o O\REGTGMNU
L cmﬂ‘ ADMINISTRATIVL 1AW JUDGE

J
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APPENDIX
. N * {
LIST OF WITNESSES
For Petitioner
None -
For Respondent. )
None
EXHIBITS

For Petitioner. ~

5
\

P-1  Order signed by the Honorable John P. Scollo, ALJ, Dated April 7, 2017
P-2  Evidence Packet - c ‘

\
i

For Respondent. . '

None




State of New Jersey ‘ “
OFFICE OF ADMINISTRATIVE LAW

33 Washington Street
" Newark, NJ 07102
(973) 648-6008

N

A copy of the administrative law -
judge's decision is enclosed.

-

This decision was mailed to the parties ‘
© em______ JUN 8201 o N
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