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-Motor.Vehicle Commission, petltloner, appearlnguon\the papers only,
‘pursuantto NJAC 11-5.6

t

.. Shakorah S. Foye, res'pondent, pro se -

Record Closed. April 5, 2016 """ Decided April 20,2016

" BEFORE THOMAS R: BETANCOURT, ALJ._

“ MSTATEIV‘IENT OF THE cAs‘E AND PROCEDURAL HISTORY

New Jersey Is An Equal ,Opporruirrt)'z Employer

AGENCY REF - NO °

FXXXX

' , Thrs proceedlng is brought under N. NJSA S. A 39 3- 10 1 and N J A.C. 1321- 14 5(a)
and (c) .to suspend |ndef|n|tely the New Jersey passenger endorsement on the
Commercral Driver License (CDL) of respondent Shakorah S. Foye "The Issues are

whether respondent committed “a dlsquallfyrng crlme or offense within the meaning




OAL DKT NO MVH 02684-16

ofNJAC 13:21- 14 5(a) and (c), and |f so whether respondent has affirmatively

demonstrated suff|C|ent rehabllltatlon to jUStlfy a waiver under N: J A.C. 13:21-14 5(d)

pes

¥

. By Scheduled Suspension I\totice*da,te_dﬂon June 2, 2015, the Motor Vehicle
‘Commission (Commission) proposed to suspend respondent’s passenger endorsement
|ndef|n|tely because she failed to satisfy the requirements for the endorsement on her
CDL based on information that she had . disqualifying criminal arrest and/or conviction
record Respondent timely requested a hearing. The Comm|SS|on ‘conducted an
informal pre- heanng conference on October 26, 2015.. The Comm|SS|on transmitted the
matter to the Office of Admlnlstratlve Law (OAL) where it was. f|Ied on February 12,
2016, for determmatlon asa contested case

A hearlng was held on March 22, 2016 The record. was held open unt|I Apnl 5,
2016 to permit respondent to produce documentary ewdence to support her posntron
that she IS rehablhtated | '

. The Commission. relied upon the packet of discovéry materals in support of its

-+ Notice and chose not to appear or present testimony at the hearing -

. . .
1 s N <, t

PR N ‘ FINDINGS OF FACT

Based upon ‘a review of the testimony and the documentary evidence presented

-1 FIND the foIIowmg FACTS'

e

*

-

1 'Respondent is currently twenty—seven years of age and t" nanC|aIIy supports

herself and her son through full- trme employment as a dnver for Sunshine
Honzon where she drives a. passenger van transportlng residents This is a new
posmon and she has worked at Sunshine Horizon for two months Her child’'s
father 1s currently incarcerated on a parole violation She Is the sole support of
11 her child. X |

2. Prior.to her current employment she drove a school bus for Jones Transportatlon

In Newark She was reqU|red to Ieave this employment as she lost her school .
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bus endorsement due to her prior crirnlnal‘reoord She was only employed at :
~ Jones Transportation for one month ‘ ‘ ’
3. Prlor to workmg at Jones Transportatlon respondent worked at the Hampton Inn

In Unlon doing housekeeplng T

4. Prior to that employment respondent worked as a seourity guard for Strike Force

Security, a position she held for approximately two years |

' Respondent holds a commercial driver's license with 'a passenger endorsement.

NJAC.13.21-23.12. " Respondent’s: ”Abstract of Dniver History indicates that
she has never had any pomts or accidents agalnst her license (P-1.)
On -DecembEr ,24’ 201,4’ the Commission Issued respondent a Scheduled

--Suspension Notice from which respondent appealed (P-1)
7 The Commission submitted docume_nts in support of its contention that

respondent had dlsquehfylng criminal records. Respondent does not dispute the
criminal records presentéd by the Commission but argues that she has

succeeded in turning her life around

"8. The'predomlnant ‘charges agalnsthrespondent Telied upon by the. Commission ‘

aré'that she ‘has a disorderly persons conviction for theft-in contravention of

N J S.A. 2C 20-3 from 2011; a felony conviction for shoplifting in contravention of .

N.J.S A. from 2012; a shoplifting conviction in contravention of N.J.S A 2C,20-
.11b(2) from 2013; and, and a charge for endangering the welfare of a child In
contravention of N.J.S.A 2C 24-4A from 2014

. The latter offense of endangering the welfare of minor was dismissed by ‘the

Court It entarled a motor vehlcle stop while In her cousrn s vehicle with her then
four-year-old son The result was a dlscovery of CDS by the police that led to
the charges of endangering the welfare of her son It 1s not a disqualifying

offense as it was dismissed

' 10'Respondent’ readily admits to the past convictions. Since her last conviction
. ‘respondent has completed Parenting’ Skills Class (P-1)

. 11 Respondent states she I1s a hard worker and a good parent She assists her

. mother with her younger siblings. She Is a corngregant at the Abdul Rachman

. .Mosque n East Orange : . ,
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’1L2 She has had gainful employment for approximately three consecutive years.
She. aspires to drive. for New Jersey Transit.
13 Respondent has submitted letters- from family and friends attesting to her

character and rehabilitation

o

LEGAL DISCUSSION AND CONCLUSIONS OF LAW

N

.. Under the police authority of the State', the Administrator of the Commission has

the right to impose reasonable restrictions on the issuance of licenses for various

occupations in order to protect the pub'lrc health and ‘safety Sanders v_Division of
Motor Vehicles, 131 N J. Super. é5 97 (App. Div. 1574). It further has been said that
the primary objective of administrative proceedlngs before the Director “is to foster
safety on the highway.” Atkinson v. Parseklan 37 N J 143, 155 (1962)

In 1986 the federal Commercral Motor Vehicle Safety Act was enacted at
49 UsS.C. S CA § 2701 to 2718 Sectlon 2708 of the federal act required the states to
adopt commercral driver’ Ilcensmg laws in compliance with federal standards or have
| therr hlghway funds wrthheld In response, the legislature enacted the New Jersey
Commercral Dniver License Act in 1990. N J.SA 39:3-109to 10.31. Under rules

promulgated by the Commrssron regardlng the rlght of a commercial driver to have a -

passenger endorsement NJAC 13 21 14 ets g the Administrator —

-

‘may not Issue a passenger endorsement, or may revoke or
suspend. the passenger endorsement of any person when it
15 determined that the- appllcant or holder of such Ilcense ;
has: . -

* % %

«+ 12..,-A criminal record that is disqualifying The phrase
“cnme or other offense” as used herenafter shail include
crimes, disorderly persons offenses or petty disorderly
persons offenses as defined in the “New Jersey Code of
Crnminal Justice” and any offenses defined by any other

. <'statute of‘thrs State A driver has.a disqualifying reoord if: "

I He or she has been convrcted of; or forfeited bond or
collateral upon, any of the following

* k %
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(3) A crme or other offense mvolvmg the use of force or the
threat of force to or upon a person or property, such as
‘L armed robbery, assault and arson, ‘

T UINJAC 132114 5() ]

i“ {In‘addttioln, there are thes‘e“generavl"requirements for a person to hold such an
endorsement. ‘*‘Apaplicants shall be at least 21 years of age, have a'minimum of three
y\fea‘rs ‘dr‘ia\”ilng experience, be of good-fcharacte'r and physically fit and possess a valid
Nevyjf Jersey dnver ‘Ilcense " NJA.C.13.21-14 5(@). The Commission charged

) respondent with respect to these disqualifylng provisions

~

Nevertheless, the law vests the Chief Administrator with discretion on this type of

‘ s“u'spe‘nsron*both because of the permissive use of “may” rather than the mandatory

shaII Ianguage above and because it has reserved the right to waive any portion of the

dlsquallfylng regulattonv “[|f]” sufﬂc:ent and reasonable grounds are established at a

' hearlng " NJAC. 13 21- 14 5(d) Proof of rehabllltatron establishes grounds to waive

the regulatlon Sanders supra, 131 N . Super. at 98 The standards set forth in the
Rehabllttated Conwcted Offenders Act provndes guidance n assessmg whether the
proofs are sufﬁment to Justlfy a waler of a dlsquallfylng condltlon

See NJSA J SA 2A 168A 1 to -3 As a matter of policy, “|t 1S In the publlc interest to assist

the rehabilitation of convrcted offenders by removing Impediments and restrictions upon

therr ability to obtaln employment or to partlcrpate In vocational or educatlonal
rehabllltat|on programs based soIer on, the exrstence of a crnminal record ”

NJSA 2A 168A-1 .

i

) Vanous factors are enumerated In N JS.A 2A 168A 2 to determme whether a
conviction for a crime relates adversely to a partlcular occupatlon The ‘factors include’

(1) the nature and dutles of the occupatlon (2) the nature and serlousness of the crime,

3) the cwcumstances under WhICh the crlme occurred (4) the date of the cnme (5) the

age of the person when the cnme was commltted (6) whether the crime was an

~ lsolated or repeated |nC|dent (7) somal condrttons WhICh may have contrlbuted to the

crime; and A8) any ewdence of rehabllltatlon |ncIud|ng good conduct i the communlty,




" can continue to support herself and her chrld

OAL DKT NO. MVH 02684-16 S o

k!

A_’counselrng or psychlatrlc treatment recelved acqursrtlon of. addrtronal academlc or

vocatronal schoollng, ‘or the recommendatlon of - persons who have or have had the

- person under their supervrsron

ICOYNCLUD'E‘ that respondent should be deemed to have demonstrated
Jsrgnrflcant rehabllltatron and other mltlgatrng factors m support of retaining her
' : commercial passenger endorsement including, but not limited to, ‘her currentIy clean
< -abstract and the fact that he has been financially ‘supporting himself and her son for the
‘past three years Furthermore she has completed a Parenting Skills Class in an effort

. to Improve herseIf

ICONCLUDE that the publlc 1S not at nsk as a result of the passenger

endorsement of respondent and that she_ s deservrng of a waiver of her past

transgressrons so that her future can continue to grow.in a posrtrve direction; and she

~ £

v

~
T
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x ORDER _
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a
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. its ORDERED that- ‘the ‘Scheduled Suspens|on Notice issued against the .

passenger endorsement on respondent Shakorah-S Foye S Commercral Dnver chense

be and hereby I1s REVERSED

x
x4

I hereby FILE my InltlaI Decrsron W|th the CHIEF ADMINISTRATOR OF THE

o e

MOTOR VEHICLE COMMISSION for consrderatlon

v

U U — e e

R
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This recommended decision may ‘be adopted modified or rejected by the CHIEF

ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, who by law 1

o authorized to make a final decision. in.this matter. If the Chief Administrator of the
* Motor Vehicle Commission does not adopt, modify- or reject this decision within forty-
five days“and -unless such time limit“is otherwise extended, ihis recomrr‘iendeed,decisionﬂ

. shall become. a final decision In accordance with N.J.S.A. 52:14B-10.

W|th|n thlrteen ‘days from thé date on which this recommended deC|S|on was

B ma||ed to the parties, any party may file" wrntten exceptions with the CHIEF

ADMINISTRATOR OF THE MOTOR VEHICLE' COMMISSION,. 225 East State Street,
P.O. Box 160,r;r‘renton; New Jersey 08666-0160, marked “Attention. -Exceptions ” A

“copy of any exceptloﬁs must be sent to the judge and to the other parties.

RN

© . April20,2016 - . " R . %/{%&é«/

DATE - . . ’ THOMASR BETANCOURT, ALJ

Date Received at Agency 4 i f z gﬁ] / @

APR 21 2016 s

D\RL\,T()R AND -

CH!EF ADMINISTRATIVL LAW JODGE

B

' N
e e
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APPENDIX -
R - ‘List of Witnesses
* For Petitioner:
) None
For\Respondent
Shakorah S Foye, petitioner
N ' List of Exhibits

" For(‘Petmoner.

P \Pack‘age of Docﬁ_rﬁents

| For Respondent ,
R-1 Letter dated March 28 2016 from Tlffany Holmes

R-2 ‘ Undated letter from Teresa M. Cooper
R-3. Undated letter from Monica Blackwell

-R-4 .U1ndetedk letter from Rachel Foye

sy

-




‘State of New Jersey

OFFICE OF ADMINISTRATIYE LAW

33 Washington Street
Newark, NJ. 07102 -
(973) 648-6008

A copy of the administrative law’
__judge's decision is enclosed.

Thls declsion was malled to the partles
on___ APR 21 2016
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" OFFICE OF ADMINISTRATIVE LAW

o : " INITIAL DECISION
S0 © " 7 OALDKT.NO MVH 02685-16
. | | AGENCY REF. NO WXXXX XXXXX
- *01712 SRR s
L SR . fJE‘ L |
NEW.JERSEY MOTOR VEHICLE COMMISSION, " -
- Petitioner, I*‘ .
TEREAK R. WASHINGTON 'r |
. 'Respondent .
o
3*} ”

Motor Vehlcle Commission, petitioner, appearlng on the papers onIy,
pursuant to N.JAC. 1.1-5. 6(a)

*4 .i

Tereak R. Washmgton pet|t|oner p_se

| !

v

o

. © Record Closed” Apnl5,2016 . . Decided: April 20, 2016

: ~ ; i ' | L
BEFORE 'I'\‘I:IOIV'IAS‘R. BETANCOL!RT, ALJ L é
STATEMENT OF THE CASE AND PROCEDURAL HISTORY
| Lo |
ThIS proceedrng IS brought under N J S A 39 3 101 and NJAC 1321-14 5(a)

and (c) ‘to suspend indefinitely the - New Jersey passenger endorsement on the

;Commercral Drlver Llcense (CDL) of respondent Tereak R. Washmgton The Issues’

are whether respondent committed a dlsquahfylng crime or. offense within the meanrng
. ' - o S P : h
c ' T N } ;, + ; ’ ;

New Jersey Is4n Equal Opporturnity Employer .,
\ Yy .
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of N.J.A.C. 13.21-14.5(a) and (c), and, i’f‘ SO, whethe:r respondent has affirmatively
demonstrated sufficient rehabilitation to justify a waiver l%lnder NJAC 13 21-14 5(d)
o

By Scheduled Suspension Notice dated on December 24, 2014, the Motor
Vehicle Commission (Commission) broposed to sus:pend respondent’s passenger
endorsement indefinitely because he failed to satisfy the requirements for the
endorsement on his CDL based on information that :he had a disqualifying criminal
arrest and/or conviction record Respondent timelg/ requested a hearing The
Commission conducted an informal pre—hearing conf(?rence on June 1, 2015 The
Commission transmitted the matter to the Ofﬁce; of Ad:ministratlve Law (OAL) where it

was filed on February 12, 2016, for determination as a c:;ontested case.

A hearing was held on March 22, 2016. The record was held open until Aprnl 5,

2016, to permit respondent to produce docume:,ntary <;—:‘V|dence to support his position

r
i
The Commission relied upon the packet of discovery materials in support of its

Notice and chose not to appear or present testimony atf the hearing

FINDINGS OF FACT

!

! .
Based upon a review of the testimony and the documentary evidence presented,
. i .

| FIND the following FACTS. |
;

1 Respondent Is cprrently forty-five years of agef and financially supports himself
through full-time employment as a driver for Atlantic Labor Solutions, where he
pﬁmarﬂy drives a wine truck He also on occasion drives a crash truck, a vehicle
used to pr'otect road crews while working on roadways He has held this position
for approximately two years |

2 Prior to his current employment respondent was employed by FSR in West
Paterson as an inventory clerk He held that position for approximately four

years
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3 Respondent holds a commercial driver's license \fNith a passenger endorsement
NJAC 13.21-23 12 Respondent’s Abstract of§ Driver History indicates that he
has never had any points or accidents against hISf hcense. (P-1.)

4. On December 24, 2014, the Commission Issued respondent a Scheduled
Suspension Notice from which respondent appeafled. (P-1.)

5. The Commission submitted documents in shpport of 1ts contention that
resppndent had disqualifying criminal records. Rfespondent does not dispute the
criminal records presented by th]e Cqmmlss,gion but argues that he has
succeeded In turning his life around J

6. The predominant charges against respondent r;elled upon by the Commission
are that he has a felony conviction for possession of CDS on school property in
contravention of N J.S.A. 2C:35-7 from 2007, and a disorderly person conviction
for loitering to obtain CDS in contravention of N.J.SA 2C:33-2.1 That offense
occurred 1n 2006 ! '

7 Respondent readily admits to the. past convictions. He stated, “It took me a while
to grow up " Since his last conviction respondent has completed a Drug Court
Program(R-); has entered into and completed six-month rehabilitation program at
Damon House (R-), and has completed an e@hteen-month program at Eva's
village in Paterson.

8 He has had gainful employment for approximatély six consecutive years When
he left his employment with FSR he decided to ;‘get his CDL He wants to retain
his passenger endorsement to provide employmj'ent flexibility.

t

LEGAL DISCUSSION AND CONCLUSIONS OF LAW

i

Under the police authority of the State, the Adn?mistrator of the Commission has

the night to impose reasonable restrictions on the issuance of licenses for various
' b

occupations in order to protect the public health and safety. Sanders v_Div_of Motor

Vehicles, 131 N.J Super 95, 97 (App Div 1974). It further has been said that the
primary objective of administrative proceedings before the Director “is to foster safety
on the highway ” Atkinson v_Parsekian, 37 N.J 143, 155 (1962)
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In 1986, the federal Commercial Motor Vehicle Safety Act was enacted at
49 U S CA §2701 to 2718 Section 2708 of the federal act required the states to
adopt commercial driver-licensing laws in compliance with federal standards or have
their highway funds withheld In résponse, the legislature enacted the New Jersey
Commercial Driver License Act in 1990. N.J.S.A. 39:3-10.9to -10.31 Under rules
promulgated by the Commission regarding the right of a commercial driver to have a

passenger endorsement, N.J.A.C 13:21-14 et seq., the Administrator —

may not issue a passenger endorsement, or may revoke or
suspend the passenger endorsement of any person when it I1s
determined that the applicant or holder of such license has

* %k %

12 A crminal record that is disqualfying The phrase “crime or
other offense” as used hereinafter shall include crimes, disorderly
persons offenses or petty disorderly persons offenses as defined Iin
the “New Jersey Code of Criminal Justice” and any offenses
defined by any other statute of this State A dnver has a
disqualifying record If

i He or she has been convicted of, or forfeited bond or collateral
upon, any of the following

* k *

(3) A crime or other offense involving the use of force or the threat
of force to or upon a person or property, such as armed robbery,
assault and arson;

N JAC 13.21-14.5(c) ]

In addition, there are these general requirements for a person to hold such an
endorsement: “Applicants shall be at least 21 years of age, have a minimum of three
years driving experience, be of good character and physically fit and possess a valid
New Jersey driver license.” N.JAC 1321-14.5(a).  The Commission charged

respondent with respect to these disqualifying provisions

Nevertheless, the law vests the Chief Administrator with discretion on this type of
suspension both because of the permissive use of “may” rather than the mandatory
‘shall” language above and because It has reserved the right to waive any portion of the

disqualifying regulation “[if]” sufficilent and reasonable grounds are established at a

N

-4-
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hearing . .." N.JLA.C. 13.21-14.5(d) Proof of rehabilitation establishes grounds to
waive the regulation. Sanders, supra, 131 N.J. Super. at 98. The standards set forth in

the Rehabilitated Convicted Offenders Act provide guidance in assessing whether the
proofs are sufficient to justify a waiver of a disqualifying condition.
See N.J S A 2A 168A-1to -3 As-a matter of policy, “it 1s In the public interest to assist
the rehabilitation of convicted offenders by removing impediments and restrictions upon
their ability to obtain employmént or to participate in vocational or educational
rehabilitation programs based solely on the existence of a crminal record.”
N.J S A 2A.168A-1.

Various factors are enumerated InNJ S A 2A'168A-2 to determine whether a
conviction for a crime relates adversely to a particular occupation. The factors include.
(1) the nature and duties of the occupation, (2) the nature and seriousness of the crime;
(3) the circumstances under which the crime occurred; (4) the date of the crime; (5) the
age of the person when the crnime was committed, (6) whether the crime was an
isolated or repeated incident, (7) social conditions which may have contributed to the
crime, and (8) any evidence of rehabilitation, including good conduct in the community,
counseling or psychiatric treatment received, acquisition of additional academic or
vocational schooling, or the recomméndation of persons who have or have had the

person under their supervision.

| CONCLUDE that respondent should be deemed to have demonstrated
significant rehabilitation and other mitigating factofs In support of retaining his
commercial passenger endorsement including, but not limited to, his currently clean
abstract and the fact that he has been financially supporting himself for the past six
years. Furthermore, he is entirely compliant with the requirements of Drug Court, has
the support of his employer, and has demonstrated sincere and serious commitment to

the community and his own continued progress

| CONCLUDE that the public is not at risk as a result of the passenger

endorsement of respondent and that he i1s deserving of a waiver of his past

transgressions so that his future can continue to grow in a positive direction.
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ORDER

" It is ORDERED that the Scheduled Suspension Notice issued against the
passenger endorsement on respondent Tereak R. Washington’s Commercial Driver
License be and hereby 1s REVERSED. '

| hereby FILE my Initial Decision with the CHIEF ADMINISTRATOR OF THE
MOTOR VEHICLE COMMISSION for consideration.

This recommended decision may be adopted, modified or rejected by the CHIEF
ADMINISﬁ'RATOR OF THE MOTOR VEHICLE COMMISSION, who by law is authorized to
make a final decision In this matter. If the Chief Administrator of the Motor Vehicle
Commission does not adopt, modify or reject this decision within forty-five days and unless
such twﬁe limit 1s otherw]se extended, this recommended decision shall become a final
decision in accordance with N J.S A 52 14B-10.

Within thirteen days from the date on which this recommended decision was mailed to the
parties, any party may file written excebtions \{Vlth the CHIEF ADMINISTRATOR OF THE }
MOTOR VEHICLE COMMISSION, 225 East State Street, P.O. Box 160, Trenton, New i
Jersey 08666 0160, marked “Attention. Exceptions.” A copy of any exceptions must be sent l

to the judge and to the other parties. ) ;

April 20, 2015 %/%M

CHET ADWMINISTRATIVL TAW JUDGE

DATE . THOMAS R. BETANCOURT, ALJ '
Date Received at Agency: ‘@%5 A? é/ /J |
Mailed to Parties. APR 2 1 2016 HIRCCTOR AN |

db
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APPENDIX

List of Withesses

For Petitioner.

None

For Respondent

Tereak R Washington

List of Exhibits

For Petitioner.

P-1  Package of Documents

For Respondent
R-1  Eva’s Village Discharge Summary

R-2  Letter from John Graves of Eva’s Village

R-3  Pay stubs from Atlantic Labor Solutions, LLC

R-4  Certificate of Graduation Essex Vicinage Drug Court
R-5 Certificate of Recognition from Eva’s Village




. State of ew Jersey ~
OF FICE OF ADMINISTRATIVE LAW

33 Washington Street
Newark, NJ 07102
(973) 648-6008

A copy of the administrative law
judge's decision is enclosed.

* This decision was mailed to the parties
A 31 e par
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|

: |
MOTOR VEHICLE COMMISSION, L]

Petitioner,
Ve
AMR A. SOLIMAN
Respondent

Motor Vehicle Commission, appeari
NJAC 11-56(a) 1

Amr A. Soliman, respondent, pro se .

Record Closed Apnl 22, 2016 Lt

BEFORE W. TODD MILLER, ALJ .

AGENCY DKT NO SXXXX XXXXX 05672

|ng without a representative, pursuant to

Decided April 26, 2016

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

By notice dated September 30, 2012, the Director of the Motor Vehicle

Jersey passenger endorsement of Amr A

i

dlsquallfillng conviction (P-1 8)

AN

Commission (Division or MVC) mdicates his intent to indefinitely suspend the New

Soliman (respondent) because he has a

New Jersey is an Equal Opportunity Employer
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Respondent requested a hearing - A:n‘l*;I$AVC settlement/conference was held on

March 25, 2013 (P-19) No settlement was re:ached On February 12, 2016, the MVC

: |
transmitted the matter to the Office of Administrative Law (“OAL") for determination as a

contested case, pursuantto N J S A 52.1148-1;“&5 —15and N J.S.A 52 14F-11t0 -13. A
|
hearing de novo was held on April 22, 2016, land the record closed For the reasons

discussed below, respondent’s passenger endorsement is not suspended
N
!
STATEMENT OF FACTS AND CONSIDERATIONS

Respondent was convicted as follows

Arrest Charge | Disposition
9/18/12  2C 39-5(b)". © Guilty 1/20/16
[R-1 5]

t
'
i
|

The following testimony was unopposed by the MVC and found to be credible

based upon the records submitted Petitioner 1s a forty-eight-year old male He 1s

" married and his household consisted of five qhildren 2012 Petitioner was the owner or

operator of a small convenience store n thé northeast inlet of Atlantic City. He also

lived in the same area with his family |
|

In or around 2011 is home was burgl,‘arlzed His safe with all his vital personal
belongings was stolen Also he was brutall)ll beaten while working at his convenience
store during another incident The assallant;attacked petitioner by punching him in the
head around the eye socket with brass lknuickles The assailant took all of the cash

from the store’s cash register Respondent required eye surgery for a broken orbit

A\

!
!
I
' The MVH ex parte submission mcorrectly states that respondent was convicted of Kidnaping or Coercion (P-1 5)
| .
|
!

The correct charge was unlawful passion of a weapon

.

l o
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‘Respondent decided to purchase a har;1dgun for his own protection while at the

store and the protection of his family at home ' He went through the permitting process

to own and possess a hand gun He did not however, have a license to carry a weapon
on his person. . - : .'
T

In or around 2012 petitioner was ha;vmg a marnital problem. He moved to

Connecticut and worked as a gas station attendant Petitioner and his wife later decide

to attempt reconciliation Petitioner came back from Connecticut He arranged a

meeting with his wife at the marital home in Atlantlc City His wife asked that he take

his handgun from therr home because she had five children in the house. They also

decided to discuss their marital situation outside the home away from the children.

Respondent rented a hotel room in Absecon New Jersey He met his wife there
and they engaged In discussions about therr marriage. Discussions turned heated and
Ioud The motel management called the pollce an investigation ensued and petitioner
was eventually arrested for having a handgun In his automobile (See, R-16-12 for

detailed history)

Respondent explamned that the handgun was in the vehicle glove compartment,
the .gun magazine was in the vehicle’s center console, and the ammunition was in the

rear area of his Ford Expedition, as there 1s no trunk This approximates the

procedures for transporting handguns except that the magazine was too close in.

proximity to the gun Ordinanly, the gun and ammunition must be locked in the trunk if

the owner 1s not licensed to carry a weapon '

Respondent was eventually charged‘ with unlawful possession of a weapon
Several years passed between the date of the charge and date of his plea because the

State of New Jersey was evaluating its rules and regulations in connection with

~possessmn and transportation of hanngnsland the mandatory penalties Therefore,

the case took almost four years to resolve . Respondent was eventually denied entry

into the Pretrnal Intervention Program (PTI) apparently because of the Graves Act

3
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On or about January 20, 2016 respo‘ndént pled guilty to unlawful possesston of a
weapon-handgun 2C 39-5(b) He was sentenced to three years’ probation, one
hundred and twenty days community service and a $300 fine Respondent has no prior
convictions, arrest, or other adverse contac;c with law-enforcement.

Respondent and his wife reconciled and are now back together The household
has been reduced to two children as the older children have moved on In adulthood
He has no alcohol or drug related mvolve:ment and has otherwise been a law-abiding

citizen

Respondent has a significant work ’hlstory. His current employer is Caring Adult
Health Care Services Caring provides transportation services for the aged and
disabled Petitioner has worked for Qarlng for three years as a bus/van driver Caring
IS aware of petitioner's conviction énd has nonetheless offered hm high

recommendations (P-1)

LEGAL ANALYSIS

The Director has promulgated a set of regulations setting forth the qualifications
for bus dnver licensure NJAC 1331-145 The Director's notice dated September
30, 2012, does not state with specificity which section of the pertinent regulation 1t 1s
seeking to disqualify and suspend réspohdeht’s passenger endorsement (P-1.8) And
the conviction was noted as kidnapping (P-1'5) The undersigned contacted the
Director's representatives phor to the hearing and requested which section of the

regulation was being applied to respondent The Director’s staff indicated that it was

| proceeding under subsection (c)(12)(1)(4) of this regulation  This sections provides that

the Director may revoke or suspend the bus driver license of any person who has been

convicted of “any crime or other offense indicative of bad moral character”

The Director has reserved the right to waive any portion of the regulations ‘[i}f
sufficient and reasonable grounds are established at the hearng” NJAC 13 21-

14 5(d) Guidance on whether to grant a waiver may be sought from the standards In
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tHe Rehabilitated Convicted Offenders Act, NJ S A 2A 168A-1to -6 That Act prohibits

a governmental authority from disqualifying an applicant from obtaining a business or

professional license due to a criminal conviction, unless the crime “relates adversely to

the occupation or business for which the license or certificate is sodght "

NJ SA 2A.168A-2 specifies the ‘factors which the licensing agency must
consider in making its determination These “factors include’ the nature and duties of
the occupation or profession, the nature and seriousness of the crime, the
circumstances under which the crime occurred, the date of the cnme, the age of the
person when the crime was committed, whether the crime was an isolated or repeated
incident, any social conditions which may have contributed to the crime; and any
evidence .of rehabilitation, including good conduct in prison or the community and the

recommendations of persons who have had the applicant under their supervision

Here, respondent 1s a mature and responsible businessman and husband that
was brutally attacked‘whlle working In his store His home was burglarized in a
separate incident He resided in a section in Atlantic City that has had high crme  So
he lawfully purchased a firearm to protect his business and family This does not reflect

bad moral behavior or conduct

Respondent‘ left the gun at his martial home while the couple was experiencing
martial difficulties He was later asked to remove the gun by his wife due to children

being In the home Removing the gun does not reflect bad moral judgement or

character \

Respondent's criminal conduct arises from technical complance with firearm

possession, transportation, and carrylngmlaws2 The owners of guns can move them

'

? Interstate transportation Is covered under the Safe Passage provision of the Firearm Owners Protection
Act (FOPA), 18 USC § 926A, which states

NotW|thstand|ng any other provision of any law or any rule or regulation of a State or any political
subdivision thereof, any person who is not otherwise prohibited by this chapter [18 USCS §§ 921 et seq ]
from transporting, shipping, or receiving a firearm shall be entitled to transport a firearm for any lawful
purpose from any place where he may lawfully possess and carry such firearm to any other place where
he may lawfully possess and carry such firearm if, during such transportation the firearm 1s unloaded, and
neither the firearm nor any ammunition being transported I1s readily accessible or i1s directly accessible
from the passenger compartment of such transporting vehicle Provided, That in the case of a vehicle

-5-
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from place to place, even without a license to carry, so long as the firearm Is properly

stored and secured (see footnote 2)

In this case, respondent was mov1n§ his gun out of the family h<;me. He did not
brandish the gun at anyone or threaten to use it The criminal charges and plea arose
from;the Improper storing of the firearm in his car  This reflects poor understanding and
compliance with the laws associated with gun ownership and transportaton But 1s
does not~ reflect bad moral character, especially mindful why respondent purchased the

firearm in the first place — protection of property, family, and self-defense

CONCLUSION

| CONCLUDE that respondent’s criminal conviction does not relate adversely to
the occupation or business for which the license or certificate 1s sought NJSA
2A 168A-1 to -6 He has no prior history of any adverse contact with law enforcement.
He 1s a mature, forty-eight-year old employed family man and his employer holds him in
high regard He purchased a firearm for self-‘defense and made a technical violation of

the gun possession/transportation laws There Is no nexus between his conviction and

his émployment

For the reasons stated above, | CONCLUDE that respondent has sufficiently

demonstrated that his New Jersey passenger endorsement should not be suspended
ORDER

Based upon the findings, credibility determinations, and conclusions in this de
novo hearing, | ORDER that respondent’'s New Jersey passenger endorsement shall

not be suspended

without a compartment separate from the driver's compartment the firearm or ammunition shall be
contained In a locked container other than the glove compartment or console

-6 -
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I hereby FILE my initial decision with the CHIEF ADMINISTRATOR OF THE
MOTOR VEHICLE COMMISSION for consideration \

This recommended decision may be adopted, modified or rejected by the CHIEF
ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, who by law is
authorized to make a final decision In this matter If the Chief Administrator of the
Motor Vehicle Commission does not adopt, modify or reject this decision within
forty-five days and unl\ess such time lmit 1s otherwise extended, this recommended

decision shall become a final decision in accordance with N J S A. 52 14B-10

Within thirteen days from the date on which this recommended decision was
malled to the parties, any party may file wrtten exceptions with the CHIEF
ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, 225 East State Street,
PO Box 160, Trenton, New Jersey 08666-0160, marked "Attentlon Exceptions " A

copy of any exceptions must be sent to the judge and to the other parties

Po~a éco,Qo{«o o Mﬂ(/ﬂ/\/

DATE “ W. TODD MILLER, ALJ
Date Received at Agency ' QO\«L o, A,
Date Mailed to Parties Vlau}n

/b
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" WITNESSES

For Petitioner:

None .

For Respondent:

Amr A Soliman

DOCUMENTS IN EVIDENCE

For Petitioner:

P-1 Ex Parte submission — Exhibits 1to 9

For Respondent:

R-1  Respondent’'s Submission Pages 1to 15




Date of mailing: June 7, 2016

STATE OF NEW JERSEY
MOTOR VEHICLE COMMISSION
AGENCY DKT. NUMBER: CXXXX XXXXX 02822
OAL DOCKET NUMBER: M.V.H. 20337-15
IN THE MATTER OF

RUSSELL S. CLINE! : FINAL DECISION

The Motor Vehicle Commission (“Commission”) hereby determines the matter of
the proposed suspension of the registration privileges of RUSSELL S. CLINE,
respondent, for failure to pay tolls and administrative fees due to the New Jersey
Turnpike Authority (“NJTA”), pursuant to N.J.S.A. 27:23-38 and N.J.S.A. 39:5-30.
Pursuant to N.J.S.A. 27:23-38, respondent’s New Jersey registration privileges are
subject to suspension until he has satisfied the outstanding tolls and administrative fees.
In addition, respondent must also pay the Commission’s registration privilege
restoration fee due if his registration privileges are suspended. Prior to this final agency
determination, | have reviewed and considered the Initial Decision rendered by the
Administrative Law Judge (“ALJ”) and the letter of exceptions filed by respondent in this
matter, as well as the reply to exceptions filed on behalf of the Commission. Based
upon a de novo review of the record presented, | shall accept and adopt the findings
and conclusions contained in the Initial Decision; however, | shall modify the ALJ’s
recommendation as stated below.

In the Initial Decision, the ALJ concluded, after a thorough and -careful

examination of the evidence and a comprehensive analysis of the applicable legal

! The Initial Decision contains a typographical error for the respondent’s first name; the respondent’s name correctly
spelled is Russell S. Cline.



principles, that the Commission had met its burden of proof with regard to the unpaid toll
violations and administrative fees. Thus, the ALJ recommended that respondent’s New
Jersey registration privileges be suspended until he has satisfied unpaid tolls in the
amount of $1,079.55, administrative fees of $14,500, and the registration privilege
restoration fee ($100). Initial Decision at 6. The ALJ specifically found that: respondent
maintained an E-Z Pass account with the NJTA from August 2011 through April 2012;
the Commission presented evidence of 572 toll violations attributable to a vehicle
owned by respondent; respondent acknowledged that some, but not all, of the 572
violations were his responsibility; respondent provided no documentation disputing the
572 violations; respondent acknowledged some resolution of other unpaid tolls and
agreements with NJTA to waive certain administrative fees; and respondent has
obtained use of another E-Z Pass account under an acquaintance’s name.

After hearing testimony from witnesses on behalf of the Commission, as well as
from respondent, and considering the evidence submitted, the ALJ found that the
Commission “properly seeks to suspend respondent’s registration privileges for his
failure to pay $1,079.55 in toll violations and $14,500 in administrative fees for
respondent’s failure to pay tolls on 572 occasions during the period of August 2011
through December 2012.” 1d. at 5.

In his letter of exceptions, respondent asserts that the Commission “only
presented evidence for less than the 572 toll violations listed ....,” that some violations
had been satisfied and therefore the amount owed should be $912.30 in tolls and
$12,200 in administrative fees, that the matter should have first been brought in

municipal court, that the Commission failed to prove that respondent has “tried to



refuse, evade or attempt to evade, any tolls,” and that respondent did not receive
notices from the NJTA in a timely fashion.

Respondent made the same arguments at the hearing, at which time the ALJ
provided respondent with the opportunity to identify any errors in the 572 violations and
present proofs in support of his arguments. However, respondent failed to present any
specific evidence of errors in the 572 violations. He merely argued that he did not
receive the notices, or did not receive them in a timely fashion, and that he had already
paid some of the outstanding tolls and administrative fees. The Commission
acknowledges that respondent has resolved some of the outstanding tolls since the
evidence was first assembled, and that the outstanding amounts due in this matter are
$912.30 in tolls, $12,225 in administrative fees, and a $100 registration privilege
restoration fee.

At the hearing the ALJ also heard respondent’s arguments regarding
respondent’s claimed failure to receive the notices from NJTA, that respondent had
successful payment arrangements with NJTA in the past, and that the matter should
have first been brought in municipal court. The ALJ addressed these arguments in the
Initial Decision and determined them to be without merit, ultimately finding that the
Commission met its burden of proof and therefore respondent does in fact owe NJTA
for outstanding toll violations and administrative fees.

First, it is noted that the fact that respondent had payment arrangements with
regard to tolls that are not the subject of this administrative matter is not relevant to

whether respondent owes the tolls and administrative fees at issue.



With regard to respondent’s claimed failure to receive all of the notices, the
Commission presented evidence that the violation notices were mailed to the correct
address, which respondent admitted was his home address during the period in
question.  Furthermore, respondent admitted to receiving several of the notices
presented to the ALJ.

With regard to respondent’s argument concerning where the action should have
been brought, the ALJ concluded, and | agree, that the Commission has the authority to
take administrative action against respondent’s registration privileges pursuant to
N.J.S.A. 27:23-38, and there is no legal authority in support of respondent’s argument
that NJTA would first have to bring an action for collection in the municipal court. See,
N.J.S.A. 27:23-34.3. The two remedies, municipal court and administrative action, are
not mutually exclusive, and they do not need to be brought in any particular order.

Thus, | agree, based on my independent assessment of the facts in evidence,
that the Commission has proven the outstanding violations and that the violations were
sent to the correct address, and | defer to the ALJ’s credibility determination as to
proper service and receipt of the notices. Indeed, based on a de novo review of the
record, it appears that respondent’s issue is more with the administrative fees than the
amount of outstanding tolls. However, the administrative fees are statutorily authorized

and set forth in regulation. See, N.J.S.A. 27:23-34.3 and N.J.A.C. 19:9-9.2.

Based upon the foregoing, | wholly concur with the ALJ’s overall factual findings
and legal conclusions. However, the Commission has identified partial payment of the
outstanding amount due and can confirm that the actual amount due as of the date of

this final decision is $912.30 in tolls and $12,225 in administrative fees.



[, like the ALJ, have taken respondent’s circumstances into consideration when
arriving at my decision, but I also have a responsibility to impress upon respondent that
the owners of motor vehicles have an obligation to pay the tolls due and owing to the
authorities maintaining the toll roads in this State, and that failure to pay those tolls may
result in the suspension of registration privileges, by law. While | am sympathetic
regarding the hardship that respondent may suffer as a result of his New Jersey
registration privileges being suspended, respondent must nevertheless appreciate the
responsibility that he owes to the tolling authorities under the laws of the State of New
Jersey.

It is, therefore, on this 6™ day of June, 2016, ORDERED that the New Jersey

registration privileges of RUSSELL S. CLINE be suspended until he makes payment of
$912.30 in tolls and $12,225 in administrative fees, and the restoration fee of $100, for
failure to pay tolls due to NJTA for the period August 2011 through December 2012.
NOTE: The effective date of this suspension is set forth in the “Order of Suspension,”

which the Commission will forward in a separate mailing.

QMR P

Raymond P. Martinez
Chairman and Chief Administrator

RPM:eha

C: Jennifer Jaremback, DAG



~MOTOR VEHICLE COMMISSION,

State pf N!eM{ Jersey
OFFICE OF %I?MINISOT LI::I'IVE LAWDate 6_‘_ Z-o’lé

INITIAL DECISION
OA’L DKT NO MVH 2566-16
'AGENCY DKT NO MXXXX XXXXX 08762

Petitioner,
v
DESMdND MICHEAUX,
Respondent

Mptor Vehicle Commission, appearing without a representative, pursuant to

NJAC 11-56(a)

1

Mark H. Stein, Esq, for respondent’
|
) |

Record Closed Aprl 22, 2016 '+ . ' Decided May 5, 2016

|
BEFORE W. TODD MILLER, ALJ |I l
|

|
STATEMENT OF THE CASE AND PROCEDURAL HISTORY

By notice dated June 4, 2015, '?hé Director of the Motor Vehche Commission

. (Dvision or MVC) indicates his intent to |rIdef|n|ter suspend the New Jersey passenger

endorsement of Desmond Micheaux (respondent) because he has a disqualifying
by

conviction (P-1 36)

1

New Jersey i1s an Equal Opportunity Employer
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Respondent requested a hearing A MVC settlement/conference was held on
November 16, 2015 (P-1.37). No settlemén’t wés reached On February 12, 2016, the
MVC transmitted the matter to the Office of:Admlmstratlve Law (OAL) for determination
as a contested case, pursuantto NJS A 52 14B-1 to -15 and N.J S A 52 14F-1to -
13 A hearing de novo was held on Apnl.22, 2016, and the record closed For the
reasons discussed below, respondent’s passenger endorsement is suspended

Y

STATEMENT OF FACTS AND CONSIDERATIONS

b

Respondent was convicted as follows

Arrest Charge Disposition

1
10/2/96 2C 12-1B1 (Agg Assault) Guilty 10 years jail
10/11/96 2C 15-1 (Robbery) Guilty 20 years jall
10/11/96 2C 14-2a (Agg Sex Assault)  Guilty 20 years jail
[P-12-7]

t

Respondent was released from jail:in 2013 after sixteen years He 1s currently
thirty-nine years old Respondent admits to being convicted for the above mentioned
cnmes He indicated that when he was twenty he “hung out” with a bad crowd His
“crowd” used drUgs and engaged In .badl écts He did not want to appear weak so he

would engage n bad acts so he could remain part of the group

In 1996, his group robbed a twenty-nine-year old woman, then took her back to a
room and forcibly raped her Respondent indicated that he did not actually rape the

victim due to his inability to perform, but he did attempt to do so.
|

Respondent appeared remorseful as he testifled about the incident He was

embarrassed and explained that he let hIS mother and father down He appeared to be
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forthright, well spoken, well dressed, mtle‘lh)gent and very aware of how improper his

. ~conduct was in 1996  He clearly knows right from wrong based upon this level of

Intelligence

1

Respondent was'very active while hé was in jail. He completed numerous
)coy'rses so he could better his life when he got out of prison He offered several
coursework certificates into ' evidence including behavioral modification, anger
management, job training courses, and his GED diploma (R-1a-0) Respondent also

provided recommendations from church ministers

Respondent was employed shortly after being released from prison He worked
at a men’s clothing store, a Jewelry store, gas station, construction company, and
lmousine company Respondent Is p}résently working for Caesars Casino which
includes Bally’'s Casino and Harrah’s Casino He works In transportation department
He transports customers around Atlantic City between the 'various casino properties
He has worked at Caesars for about. nine ﬁonths Respondent asserts that his
employer I1s well aware of his background énd still hired him

The MCV ex parte‘submlssmn |n'cuded respondent’s up to date criminal history
On November 15, 2014, respondent was érrested for robbery by force (2C 15-1A(1)) an

indictable offense (P-1) He pled guntyi to the charge or a downgraded version of the

|
charge He was represented by counsel

Remarkably, he did not mention ihé 2014 arrest, charge or conviction during his
testlmbny in connection to his rehabllltéflon or lack thereof The charge was noted by
the undersigned after the hearing was éoncluded Respondent was provided additional

" time to address the 2014 arrest and conviction for robbery either by offering

supplemental testimony or by submlss[orf of a supplemental certification, for which he

. choose the latter oy

Respondent’s ce\rtlfl‘catlon port}a)}ed’ the 2014 arrest and conviction as de

minimis It was a dispute between friends over twenty dollars
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LEGAL ANALYSIS

The Director has promulgated a set of regulations setting forth the qualifications
for bus driver licensure NJAC 1331-145 The Director's notice dated June 4,
2015, )|nd‘|cates that it 1s seeking to disqualify and suspend respondent’s passenger
endorsement pursuant to NJAC 1331-145 (a) and (c) (P-136) This section
provides that the Director may revoke or suspend the bus driver license of any person
who has been convicted of certain crnimes that involve force, illicit or deviate sexual acts,

threats, arson, or other acts involving bad moral character

The Director has reserved the nght to waive any portion of the regulations ‘[i]f
sufficient and reasonable grounds are established at the hearing” N.JAC 1321-
14 5(d) Guidance on whether to grant a waiver may be sought from the standards In
the Rehabilitated Convicted Offenders Act, NJSA 2A'168A-1t0-6 That Act prohibits

a governmental authority from disqualifying an applicant from obtaining a business or

professional license due to a criminal conviction, unless the crime “relates adversely to

the occupation or business for which the license or certificate 1s sought”

N J'S A 2A'168A-2 specifies the factors which the licensing agency must
consider in making its determination. These factors include’ the nature and duties of
the occupation ‘or profession, the nature and seriousness of the crime, -the
circumstances under which the crime occurred, the date of the crime, the age of the
person when the crime was committed, whether the cime was an isolated or repeated
incident, any social con‘dl’uons which may have contributed to the crime, and any
evidence of rehabilitation, including good conduct in prison or the community and the

recommendations of persons who have had the applicant under their supervision

| was initially very impressed with respondent,. albeit during an ex parte hearing
He was bright, energétlc, articulate, and willing to admit to his shortcomings during his
yoijth But these hearings are very limited due to the limits of an ex parte hearing An
extraordinary ‘amount of faith and confldgnce Is placed upon the testimony of the

-4 -
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_respondent since no one IS present to challenge ther testmony  That trust is

established by the records they submit along with their candor to the tribunal

Rehabilitation is a critical part of the evaluation process

S

The fact that respondent was arrested and convicted of robbery by force in 2014,
after being released from sixteen years in prison in 2013, does not depict adequate

rehabilitation  This 1s one of the very same charges that respondent went to jail for in

1996 He obviously could not control himself in 2014

Also, respondent did not mention his 2014 arrest for robbery by force during his

' testimony before the undersigned The arrest goes directly to the heart of rehabilitation,

or lack thereof A relapse back to into the life of crime, one which includes robbery by
force, should have been mentioned, explained in the context of rehabilitation, rather

than ignored This makes the rest of respondent’s presentation about rehabilitation and

matdrlty suspect

CONCLUSION

| CONCLUDE that respondent’s 1996 and 2014 criminal convictions do relate
éqversely to the occupation or business for which the license or certificate is sought
NJSA 2A 168A-1 to -6 Respondeht’ has a history of robbery, which I1s stealing
money from a person ‘He was also convicted of sexual assault and 1s registered sex
offender Transporting casino patrons 1e persons with money on them, is not a
positon fit for respondent at this time  He regressed back to robbing people in 2014
which indicates he I1s not rehabilitated He has only been out of prnison since 2013, and

already has another arrest and conviction which demonstrates a lack of maturity and

rehabilitation

For the reasons stated above, | CONCLUDE that respondent's New Jersey

passenger endorsement must remain suspended
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ORDER

Based upon the findings, credibility’ determinations, and conclusions In this de

novo hearing, | ORDER that respondent’s New Jersey passenger endorsement shall be

suspended

| hereby FILE my initial decision with the CHIEF ADMINISTRATOR OF THE
MOTOR VEHICLE COMMISSION for consideration

This recommended decision may be adopted, modified or rejected by the CHIEF

. ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, who by law 1Is

authorized to make a final decision In this matter If the Chief Administrator of the
Motor Vehicle Commission does not adopt, modify or reject this decision within
forty-five days and unless such time limit is otherwise extended, this recommended

decision shall become a final decision in accordance with NJ S A 52 14B-10
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Within th|rteen days from the date on which this recommended decision was

lmalled to the partles any party may f le written exceptlons W|th the CHIEF

ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, 225 East State Street,

- “PO'Box 160, Trenton, New Jersey 08666-0160, marked "Attention: Exceptions." A

cdpy of.any exceptions must be sent to the\jgdge and to the other parties.

“IY\ouf\§ Qe - MW

DATE @, W TODD MILLER, ALJ
" Date Received at Agency:\ /(Y\ aon 'S, Fol \a
. A N - O

Date Mailed to Parties: o ‘ . 5_Lg j, %

ib
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DOCUMENTS IN EVIDENCE

For Peti_iioner:
' P-1  Ex Parte submission — Exhibits 1 to 37

For Respondent:

R-1  Respondent’s Submission (A-O)
'R2 Respondent’s Certification

WITNESSES

For Petitioner:
None

For Respoﬁgent: |

Desmond Micheaux




State of|N

3PMOTOR VEHICLE COMMISSION

AFFIRMED

Date 6-27-/&

OFFICE OF ADMINISTRATIVE TAW

MOTOR VEHICLE COMMISSION,
Petitioner,
v
SANTAM S. BANSAL,
Respondent.

Scharkner Michaud, for petitioner,
pursuant to N.J.AC 1:1-5.4(a)2

Mark H. Jaffe, Esq , for respondent

Record Closed: March 31, 2016

BEFORE T. MORGAN HURLEY, ALJ:

INITIAL DECISION

- !
OAL DKT NO MVH 01915-16
1/ AGENCY DKT. NO. 08522

'|(ON REMAND OAL DKT. NO.
MVH 9786-15) Letrussuittd
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Driver Improvement Analyst 2, appearing

'
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!
t

f Decided: May 13, 2016
1
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STATEMENT OF THE CASE AND PROCEDURAL HISTORY
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This contested case Involves N.J.éA 39:5—3;0; and NJSA. 395-30 10; and

NJAC 13.19-1086, involving point syirétehw regulatioHand violation within a one-year
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probation period Respondent’s driving

because of this violation.

I
[
t

{ oy ‘ i
p’)rlvrltég"es werf;el suspended for ninety days
-
|
1 M

4ot
i i
v
i

1 '
FE N

-

t
i

Mr Bansal requested a fair hearing ‘and the Comririssron transmitted the matter to

the Office of Administrative Law (OAL)

on February 2 *2016 for determination as a

3
contested case, pursuant to NJ.S A 52 414B 1 to -15; N.J.S A 52 14F-1 to -13. The
matter was inihially scheduled on November 30 2015 and under (OAL Docket No. MVH

09786-2015) and respondent failed to ap

[
pear on that date The matter was remanded

after the Commission accepted the exc,use offered by his attorney for his failure to

appear The matter was then reschedule
the Commission submitted exhibits P-1 th

Respondent defends on the basi

d and heard on March 31, 2016, on which date

rough P 3 and the record was closed

¥ i 1‘4
\

|

- }
s that he did not receive proper notice of the

suspension and did not believe that his co;nduot J:ustifled the suspension

f'fi L
i
]

FACTUAL DISCUSSION

TESTIMONY AND

: I
Py !

The Motor Vehicle Commission |ssued a Warning Notice (Notice) dated

November 25, 2014, which was also giv

t

en to Mr. Bansal personally after completion of

his Driver Improvement Program (DIP)

The lNotlce stated that if he committed any

| I
violation during a one-year probatlonary perlod from, the date he completed the DIP

class, his drnving prlvrlege may be suspended for varlous periods that the Notice
|

P
itemized, in particular, that if the vro|at|on was W|th|n the flrst six months, the suspension

would be ninety days On March 4, 201

5 a speedlng V|olatron was posted to his record

thereby, incurring a persistent vrolator suspensron [posted on the same date. A

scheduled suspension notice was |ssued on March 5] 2015 by the New Jersey Motor

|
{

Vehicle Commission (MVC) The natice adwsed respondent that his license was

suspended for ninety days because he

probation period

S SN

recelved a speedlng ticket while in the one-year

[ ' l

i : ‘
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Santam Bansal’s Testimony:

Upon showing his abstract to Mr

'
E !

g ; | s
i | o
i ’ | i
' N
Bansal he expressed his deep sorrow for the

incident and stated that he drove each day from Lawrencevrlle to Basking Ridge to work.

He also stated that there was no public

tr]ansportatlon from his home to his workplace.

Further, he needed to drive in order to wo]rk and support h|s family and to seek medical

treatment Mr Bansal stated that the speeFmg vrolatlon occurred on Route 601, which 1s

off Route 27, and that he was going In

the nodhern dlrectlon where speed limits vary

from 25 miles to 55 miles per hour. He also testlfled thrat he has been driving In this

county for twenty-five years. He stated!

driver's license for his job

Mr. Bansal was stopped in Princ

that would result in a ninety-day loss of Ii¢

that his company profile requires an active
| | ﬁ
eton for‘ a speeding Infraction as shown in P-2

cense The Scheduled Suspension Notice,(P-3)

was mailed to respondent’s address in Lawrencewlle New Jersey Mr Bansal's attorney

stated that there was no proof of Mr. Bansal's recelpt of notice because the notice was

not signed by Mr Bansal. However, Mr.

Bansal, in his testlmony, acknowledged receipt

of the suspension notice and the suspension from May 17 2008 Mr Bansal stated that

he has lived at Nassau Drive in Lawrencevrlle for twenty-flve years

Mr. Bansal also

ackncwledged recelipt of the above noti¢ es (P- 1 and P 3) and stated that he gave them

1o his attorney
Sharkner Michaud’s Testimony:

Scharkner Michaud represented
of November 25, 2014 (P-1), the Cert
Notice of Suspensron (P-3) of responden
attended a DIP class as indicated in the
Scheduled Notice of Suspension (P-3)
clearly sets out the ramifications for i

probation period

1
i
|
i
1
1
i

'
|
1
|
!
}
l
(
!

the MVC and testrfred as to the Warning Notice
fled Drlvmg Abstract (P-2), and the Scheduled
nt Santam S Bansal He stated Mr. Bansal had
Certlfled Drlvmg Abstract (P-2) and received the
Mr Michaud noted that the Warning Notice (P-1)

1curr|ng a movmg violation within the one-year

§
K i
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Mr. Michaud stated that by Mr Bani:sa‘l’s alttendanlc::'é at the DIP class that he was
made aware of the consequences of a violation within the'one-year period. Further, Mr.
Michaud stated that no signature by Mr. Bansal was:needed as Mr. Bansal was
instructed at the DIP class as to the probation period (P-1) which outlined the periods
that driving privileges could be suspen:!éd. Additior;aily, Mr Michaud showed Mr.
Bansal his driving abstract and the points éredited to his record for attendance at the DIP
class Mr. Michaud referred to Mr Bansal's driving abstract to indicate a previous

suspension from May 17, 2008.
As most of the material facts are undisputed, | FIND the following FACTS:

. |
Mr. Bansal received a suspension notice that resulted in a one-year probation
period. The probation period was explained to Mr Bansal in a DIP class where he
received formal notice that he would be on a one-year probation after completing the DIP

class and that a three-point reduction off his motor vehicle record would be granted

automatically upon completion of the class The second part of the probation is that he
should not receive any moving violations or warnings of unsafe conduct during the one-
year probation period. Mr Bansal's speeding V|0Iat|oh, that occurred on January 4,
2015, and posted on the Certified Dnvirig Abstract on 'March 4, 2015, resulted In the
violation of the one-year probationary period and resuited in the requisite ninety-day
suspension Further, a $100 restorationifge is payable at any time during that year and a
written notice of restoration of driving privfileges Issues automatically after payment of the

B 1

fee

i

LEGAL ANALYSIS - |

i
1

Applicable s N J.AC 13'19-106 that provides in bertinent part

[
i
1

§ 13:19-10 6_Restoration; official Warnlng, completion
of Driver Improvement |or , Probationary Driver Program

(a) Persons whose licen sfes are restorediafter a suspension
imposed under NJA.C |13:19-10 2 or after a suspension
imposed under this section, persons who are officially warned

4 ’
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after an administrative hearing, and persons who successfully
complete a Commission Driver Improvement Program or
Probationary Driver Program may retain their licenses upon
the express condition and uri\derstandmg that any subsequent l
violation of the Motor Vehicle and Traffic Law of the State of
New Jersey committed W|th|n one year of the restoration,
official warning, or warning foIIowmg successful completion of
a Driver Improvement or Probatlonary Driver Program shall,
except for good cause, result In suspension of driving
privileges for the ‘ foIIowmg periods’

1. When the subsequent violation occurs within six
months of the date of thé restoration, official warning or
warning following completlon of a Driver Improvement or
Probationary Driver Program--90 days,

Respondent’s infraction occurred approx]mately one and one-half months after
the start of his one-year probation that commenced when he completed a DIP class He
acknowledges receipt of the warning notice advising of the probation period. Generally,
the schedule of suggested suspensions ishould ‘be followed in the interest of uniformity,
unless an individual licensee 1s able| to de:rnonstrate extraordinary circumstances
justifying a reduction or waiver Administrative suspensions are remedial in nature,
desiéned to promote public safety rather than to punish wrongdoers Atkinson v.
Parsekian, 37 NJ. 143, 155 (1962) { It 1s the Commuission’s function to impose
suspensions for the purposes of reforming the particular motonst, and not for the
purpose of frnghtening or deterring others, e\ien: though that may be an incidental result.
Cresse v_Parsekian, 81 N.J Super. 536,/549 (App. Div. 1:963), affd, 43 N J. 326 (1964)

Respondent has the burden of pro:'ving “good cauée” for a special exception to the

usual suspension imposed in similar cases. Good cause I1s a flexible concept that

appears In many statutes and rules Our courts have held “[t]he essence of the phrase Is-

its ability to afford relief in exceptional situations * Hoviand v_Dir., Div. of Taxation, 204

N J. Super 595, 600 (App. Div. 1985) It I1s impossible to‘ construct a “definitive
catalogue” of all circumstances to be cé)n3|dered in determining the existence of good

cause, and [e]ach case must be decided upon its own facts " Ullmann v _Hartford Fire
Ins Co, 87 NJ Super 409, 414 (App Div 1965) Factors which may be relevant in

determining the approprniateness of any suspension Include the individual’s past drlvmg
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Z 4
record, length of time licensed, receipt of prior warnings or prior attendance at driver

|mprovement school, attitude and maturlty level, ewdence of recent improvement, need
for a license, and other aggravation or m|t|gat|ng cwcumstances NJA.C. 13 19-10 2(b);

Cresse, supra, 81 NJ Super at 549 |;Need alone cannot be the deciding factor;

however, in today’s motorized society virtually everyone' ‘needs a driver’s license to earn
a Ilving and perform normal daily activit és See Du. ‘of Motor Vehicles v. Morton, 4
NJAR 95 (Div of Motor Vehicles 1982) ’

t
i

Respondeﬁt s working full-time as a project manager and drives from
! .

Lawrenceville to Basking Ridge for wcf)‘rk The respondent produced evidence of
argument by counsel as to the quality ofi his driving record, his:-good intention, and his
need to keep his driving privileges since :his job was predicated on his ability to drive his
family and his medical history require:d him to dnve The fact that he lived in

Lawrenceville, New Jersey and worked |§1 Basking Ridge, New Jersey meant that public
i :

transportation was not an option for him

{
4
t,

Having considered respondent’s personal situation, | CONCLUDE that based on
the foregoing, the respondent has met hIS burden of proving “good cause” for a special
exception to the usual suspension imposed in similar cases and the appropriate remedial

sanction to be imposed would be a th?irty-day suspension -of the New Jersey driving

privileges of the respondent 4

+

ORDER
N ‘
Based on the foregoing, | ORDER that the Commission’s action suspending

respondent’'s New Jersey driver's Iicens;e for 4n|nety days 1s MODIFIED to a period of

i

thirty days f

)

¥ \ ‘
| hereby FILE my initial decision with the CHIEF ADMINISTRATOR OF THE

MOTOR VEHICLE COMMISSION for c<l')‘n5|derat|on.
£

}
\
4
:
b
i
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‘ This recommended decision may l?e adopted, mq‘dified or rejected by the CHIEF
ADMINISTRATOR OF THE MOTOR VEI-iI'CLE COMMISSION, who by law 1s authorized
to make a final decision in this matter. If the Chief Admlnlstrator of the Motor Vehicle
Commission does not adopt, modify or \reject this deC|S|on within forty-five days and
unless such time limit 1s otherwise extendgd, this recomrpended decision shall become a

final decision in accordance with N J.S A §52.14B-10.
b '

Within thirteen days from the date on which this recommended decision was
mailled to the parties, any party méy file wrntten exceptions with the CHIEF
ADMINISTRATOR OF THE MOTOR VE‘HICLE COMMISSION, 225 East State Street,
PO de 160, Trenton, New Jersey 08?66-0160, mafked "Attention Exceptlor;s." A

copy of any exceptions must be sent to trie judge and to the other parties.
: .

%
§ ’ ¢ e
May 13, 2016 ' ,42%‘

. T 7. MORGANTIIRI

DATE : / GA /s

Date Received at Agency. : 5 / 'S , d.olb
B .

Date Mailed to Parties , | Shehe

Irp

e ey e we e e

s p— gy

?
§
3
[
y
%.
!‘
3
i




~ OAL DKT NO MVH 01915-16

s
[

P
WITNESSES
For Petitioner: f
Scharkner Michaud z
For Respondent i
§
Satnam Bansal ‘
i
;-
'EXHIBITS
For Petitioner. i
P-1 ~_  Motor Vehicle Commission Warning-Notice, dated 11/25/2014
P-2 Motor Vehicle Abstract, dated 01/07/2016 ~ .~ «. .. |
P-3 Motor Vehicle Comnjlssmn Scheduled Suspension Notice, dated- )
03/05/2015 ;
For Respondent: ) ‘ \

None :




