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Petltloner New Jersey Motor Vehrcle Commrssron

\

o~

q1

(MVC or Petitioner) contends

1 r)
& that respondent Elvis B Rodrlguezs (Rodrlguez) motodr vehlcle prlvrleges should be

suspended because he unsafely changed lanes’ causrng‘the death of Mrchael Devenio

(Devenio) and. George Anton S
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. determrne if Rodnguez was |mparred
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By notrce dated August 23 2017 respondent was advised of the scheduled
suspensron Respondent contested the suspenS|on and the matter was transmitted to
the Office of Admlnlstratlve Law (OAL) and flled on No‘em‘ber 29, 2017 Heanng were
held on February 16, 2018 and March 9, 2018 CIosrng subm|SS|ons were received on

March 19, 2018, on WhICh date the record closed
. \ \ Co

N . .
FACTUAL DISCUSSION

v
t

P _TESTIMONY. &'

Robert Applegate R - : L

t , 7 " - t - 3‘\ . .
Robert Applegate (Applegéte) Is a police d’etectlve with the East Rutherford

' Police Department He teStIerd that he was workmg on October 16, 2016, when he

‘ responded to a call of a car crash at3.19am tHe responded to State nghway Three

near Met: ‘Life Stadiim . Applegate recalled that he saw four damaged cars upon his
'arnval Rodriguez vehicle was a Toyota nghlander The first vehicle was attached to
the guardra|I It was. operated by Naomi Anton - The second vehrcle was operated by
Devenlo who was deceased upon Applegate s arrrval The third- vehicle was operated‘
by Rodrlguez George Anton was a passenger In Rodnguez vehicle. He had Iife -
threatenlng |njurres a result of the crash Vehlcle four w?s also on the guardrail It was

operated by Abdulah Malah| All partles were transported} to the hospital
i . t

r

Applegate spoke briefly to Rodrlguez He did not askéd Rodrniguez if he had

consumed aIcoho| “that” evening There was an aIcoho| odor from Rodrrguez car
ol

Applegate was present when Rodrlguez told ia paramedrc that he had consumed °

alcohol that evenlng however no standard sobrrety testsi were done Applegate did not
1 {[
: T

. . 1
Applegate did not speak to any wrtnesses on this case, no field sobriety tests

" were.done and no b|ood samples were taken The area of the crash has three lanes of
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trafflc with no curves or bends He d|d not |ssue any tickets In this matter Applegate IS

not an accident reconstructlon expert R _i_
< ’ ¢ - o ’ ‘!
S ( : ; ;f ¢
Rodrlguez was not i1ssued a summons because of the crash. Applegate could

i3
/

not take .a statement from. Rodrlguez at-the *hosprtal rbecause his |njur|es were too

i

( severe * A warrant was |ssued to retneve Rodrlgue\i bIood five hours after the crash
The test showed no alcohol, or drugs or fnarcotlcs‘ In Rodnguezs blood work

Applegate does: not know what cause\“ the accident »»One of the other drivers was

-

Intoxicated ) ' )
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o App|egate is a, certlfled Alco/test operator There IS a burn off rate, Wthh Is>the

o tlme |t takes for the body to metabolize alcohol  If the bIood alcohol rate 1s 15 the burn
off . rate Is twelve hours He has mvestrgated two hundred driving while intoxicated
' cases Inthose cases, the average blood alcohol rate |s ‘15

Elvis Rodrrguez

&

Elvis Rodrlguez (Rodnguez) testlfledﬂon his own behalf~ He does not recall the
events leading up to'the October 16, 2016 accrdent He was Jater told by members of
George Anton’s family what happened prior to the accrdent He'does not remember the

K week of the acmdent He was told by George Anton’s famlly that George Anton died In

the acmdent Rodrrguez sustalned a head njury Rodrlguez only recalls waking up in

i

the hospital a month after the accident
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FACTUAL DISCUSSIONt
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’ Based upon- -the documentary and testlmonlal eVIdence presented, and having
had an opportunlty to observe the demeanor of the W|tness and a/c’/oess his credibility |
" FIND the following FACTS 3 . o { “
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\ ' On Oc’tobér 16, 20186, th‘ere°was a fc;ur:car accldent on State Highway Three

- eastbound around mrlepost 77 in East Rutherford New Jersey -On October 16, 2016

N ,,”

at approxumately 319am. Applegate«tresponded to the scene Once at the scene he

¢ saw @(n\two vehlcles attached to the guardra|I one had been operated by Naomi Anton

and the other was operated by Abdulah Malachr The‘ other two vehicles operated by
Devenlo and Rodrlguez were, on the S|de of the road George Anton was a passenger

|n Rodrlguezs vehlcle [)evenlo was pronounced dead at the scene of the collision
George Anton. dled as a result of the acmdent
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Applegate smelled an odor of alcohol from Rodnguez s car When he was In the

4 J‘,

ambulance Rodnguez told the paramedlc that: he had consumed alcoho! . Rodriguez

does not remember the acmdent or anythlng that occurred an the week before the

1

‘ acmdent He-sustalned Injuries In the accident lncludrng a head injury and woke up in

the hospital one. month :a}fte‘rr the accident. No field sobriety tests were done due to the

* severity of the injuries hee ‘ - . )

\

A blood test was done of Rodrlguez five hours after the acmden}\showed no
- drugs, narcotics or alcohol in his bIood Rodnguez was not Issued a summons as a
' result. of the. accident or after the accrdent Applegate could not determine how the
acmdent ‘occurred ~ One of the’ other drlvers was |ntox1cated Applegate testified

s regardlng the burn off rate of alcohol »However there |s\ no testlmony or evidence as to

the amount of alcohol or when it | was consumed by Rodrlguez prior to the crash

e t

l L n /
Rodrlquez did not receive a summons for unsafe lane change which is I|sted as

thet reason for the scheduled suspen3|on There was no testrmony or: evidence

regardrng Rodnguez maklng any lane ;changes Rodnguez did not receive any

summons as a result of the October 16 201@‘“accndent Y
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LEGALANALYSIS AND CONCLUSION
. . ' .
The Commission 1s empowered to suspend a motorrsts driving prrvrleges for a

vrolatron of any provrsron of the motor vehrcle statutes or for any other ‘reasonable

grounds” N J.S.A. 395-30. - The Leglslature has™ vested the authorrty In “the

Commrssron subject to prompt review, to |mpose a dnver license suspension as a
preliminary matter prlor to a plenary proceedlng In ‘a motor vehicle fatality case
NJSA 395-30(e)3) Where the Commrssron proposes suspensron of drlvrng

pnvrleges underNJS A 39 5- 30 as an admlnlstratlve enforcement of-the motor vehicle

‘ regulatlons it bears the burden “of proof by the preponderance of the competent and

credible evidence of facts essentral to such suspensron Atkrnson v Parsekran 37 N.J
143, 149 (1962) . L I

¥

The primary object of a suspensron or revocation of a dnvers hcense “is to foster

safety on the hlghway and not to impose _criminal punishment to vrndrcate public
justice " Atkinson, supra, 37 NJ at 155, see 'also David v_Strelecki, 51 N.J+ 563
(1968) The determrnatlon rests on a frndrng that a law of the highway has been

‘ violated and that the hlghway would be a safer pIace for the publlc if the violator were

removed as a drlver for some period of time ” Ibid Suspensrons must be |mposed only

" for the purpose of reformlng the partlcular motonst and are not to be |mposed

admrnlstratlvely for the -purpose .of deterrlng others Thls matter involves a proposed
suspension of respondent's license for a substantral perlod due to the death of another

motorrst during an accident n whl’ch it 1s!alleged tvhat",rlespondent unsafely‘changed
B . 4 B v . \ . ) - .
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™ lanes. ‘ oL oL f
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“In thrs matter the notrce of scheduled suspensron says In connection with the
acmdent of October 16, 2016, resulting In death that Rodnguez violated NJ S A 39:4-

88b unsafe lane change The notice states that a pollce summons was |ssued to

‘Rodngue; which Is incorrect Rodrrguez has not recelved a summons as a result of the

. October 16, 201Xaccrdent _There was no testimony regardlng Rodriguez changing
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-lanes * n. fact there was' rnO« testlmony regardlng how'the coII|S|on occufred Rodnguez

B couId not remember how’ the acmdent occurred because he sustamed a head Injury.
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| Rodrlguez consumed aIcohoI prlor to the acc1dent Thqwas no test|mony as to
what time he consumed the alcohol or the amount of aIcohoI that he consumed When
h|s blood test was complete at the hospltal flve,hours after the ac0|dent 't revealed that
- -~ = there was no alcohol drugs or narcotrcs n h|s system *The scheduled suspenswn did

. * not I|st druvmg thIe mtoxmated as ‘the reason for "the suspension There was no

. evndence to determine how the acmdent occurred if Rodrlguez was responsrble for the

burn off rate of alcohol- was, not based on the amount of‘alcohol that was consumed by

Rodrlguez smce there was not testlmony regardlng the consumptron or the time of

-

consumptlon e IR
i

[
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I CONCLUDE that Rodnguez' dId not make an unsafe lane change resulting In

| - . ewvidence are not suff|0|ent to show that Rodnquez act|ons were the cause’ of the

T accident resultlng n the death of Devenlo and George Antoh because there was no

~test|mony ias to' how: the accrdent occurred Accordmeg, respondents driver's’ Ircense

., should not be suspended . ';‘ SN R
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\ .. ORDER ‘

Based upon the foregomg, I ORDER that the soheduled suspenswn of

respondent S dnver s license be DISMISSED and that hls‘dnvmg privileges remain In fuII
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force and effect T Coe o L ; - -
. . . ) ) . \{‘ -

J . hereby FILE my |n|t|al deCISIon W|th the CHIEE ADMINISTRATOR OF THE

[ v

© :3 MOTOR VEHICLE COMMISSION*for consnderatlon A ‘ *

‘l accudent or if his bIood aIcohoI was above the Iegal |Imlt The testimony- regardlng the .

i ( the' death of Devenlo and Georg Anton ‘| further CONCLUDE that the testrmony and.
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, ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION 225 East State Street,
" PO Box 160 Trenton ‘New Jersey 08666- 0160 marked “Attention Exceptlons A

\’ Date Received at Agency. - )

\ 3

L.

.. - )
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¥

ThIS recommended deCISlon may be adopted mOdlerd or rejected by the CHIEF -
ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION who by law 1s o
authonzed to make a flnal de0|5|on m th|s matter If the Chlef Administrator of the
Motor ‘Vehicle Comm|55|on does not adopt modify or reject this decrswn within
forty-flve days and unless such time limit as othenmse extended this recommended

decision shall become a final decision in accordance w1th NJSA 52 14B-10.

3
¥ [

Within thirteen days from t\he‘~ date on which this recommended decision was .

mailled to the partles any party may flle: written ' .exceptions with the CHIEF

A

copy of any exceptlons must be sent to the judge and to the other parties
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- - WITNESSES |
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For Petitioner |

+

. ~ Robert‘Applegate - B ‘ ) }
N i ' L0 " !
. 4 i o |
For Respondent - B S
None ‘
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EXHIBITS
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I

»

¢ . . 4

For Petitioner ~

P-1  New Jersey Crash Invéétugatlon Report. Djated 6ctoben 16, 2016
P-2  Incident Report of-Robert Applegate Dated O'cto_ber 16, 2016
S P-4~ Motor Vehiéle Abstract of Elvis B Rodnguez 1




State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

33 Washington Street
Newark, NJ 07102
(973) 648-6008

A copy of the administrative law -
judge's decision is enclosed.

This decision was mailed to the parties

on MAR-2.9 2018
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 State of New Jersgy 2/ ~ Date_ "2-I¥
- , OFFICE OF ADMINISTRATIVE LAW : ‘

* INITIAL DECISION |
OAL DKT NO -MVH 03327-18 *,
AGENCY DKT NO. KXXXXXXXXX05432

'MOTOR VEHICLE COMMISSION,
4 Petitioner, o ) | :
v
STEPHEN KOO,

Respondent

Motor Vehicle Commission; Petitioner, Kelly Brown-White appéarmg
pursuantto N JA C 1:1-5 6(a)

- Stephen Koo , pro se

Record Closed April 6,2018  ° d/}/ ~ . Decided April 6, 2018
e A e

, ‘ . o .

BEFORE JOANN LASALA CANDIDO, ALAJ

STATEMENT OF THE CASE

1718(7 .

On or about January 12, 2018, the New Jersey- Motor Vehicle Commissnoh o
(petitioner) issued a Scheduled Suspension Notice to Stephen Koo (respondent),
proposihg to suspend his driving privileges for sixty-days because of the accumulation

New Jersey is an Equal Opportunity-Employer *

N
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of 12 or rore points as a repeat offender /@ontlnues to dlsquallfy respondent for

. w‘:*t
Ais commer0|al endorsement as well lndeflnltely u 3;«5"“5” ;
e K ’ C indRnde
PROCEDURAL HISTORY Suspension
. \ ; N . Ccmﬂy‘t‘g’
6do~\’_‘s
Petitioner transmitted this matter to the Officerof Admlnlstratlve Law on March 1, Iz ¢

-2018, for determlnatlon as a contested case pursuant to N.J.SA 52 14F-1to -13. A

:heanng was conducted on Aprll 6, 2018 .on whlch date the record was closed

FINDINGS OF FACT
L Based upon a review of the entlre ‘rec‘ord‘, | FIND th‘e following to be facts
Respondents drlvmg record on flle with pet|t|oner as of thls hearing I1s as stated
, N E)ghlbrt P-1 Respondent accumulated twenty-one pomts as Indicated on his driver
' abs’tract His New Jerséy Driving privileges were suspended for fifteen days In March
\ . pessenger ST
" 2018 and. his, Commercial Driver License (CDL) is suvs_pended indefinitely for an ) -
accumulatlon of nlneteen points atﬂth\e time of the OAL hearing on January 12, ZTQS /
- On Septemoer 23, 2016, a speedlng tlcket was Issued In New\York which carried a
’:r violation ‘of two points, bringing the total-pont violations. from mneteen to now twenty- )
”A one as a perS|stent violator ltis that v10lat|on that trlggered the 3|xty day suspensron (PTPA) "

L 'DI‘SCUSSION

IR

* Petitioner, which 1s “alloca’téd,”;to‘ the State. Department of Transportation, has all

N

‘th’e"functlons” powers; and duties of the"'prlor Division of Motor Vehicles (DMV), except
,-as othenmse provnded Regulatrons promulgated by the DMV ‘continue with full force
. and. effect” unless amended or repealed NJSA 39 2A 4a°& d

W
. N

/“
N

Petltroner 1S empowered to suspend a motorlsts dnvmg privileges for a V|olat|on “

of any provnswn of the motor vehlcle statutes or. for: any other “reasonable grounds
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NJSA 39 5 30 Petltloner also has® specrflc authonty to suspend a motorist's dnvrng

pnvrleges f(;_r the accumulation of 12 or more pornts |n certarn specrfled time perlods»
‘NJ S A 39, 30.8 X o

- ‘/ ) . = ) o, L ~ ) ‘
e -
' "The"authorizing statutory provision on point suspensions provides
, | H & !
~ A i . \ | |

* 1

Except for good cause, the director shall suspend for a
period of ho\less than 30 days and no more than 180 days, ’ |
except. asysprovided In- -section 6 of this act, the license to s - |
.- ' operate a motor vehrc\le of any person who accumulates )

-»a 12 or more points in a period of 2 years or less, or -
b 15 or more points 1n a period.greater than 2 years, or

c at least.12 pomts but feWer than 15vpo|nts In a period
greater than 2 years, unless the licensée notifies the division
In writing within 10 days of the date of mailing of the -
. proposed notice of suspension of his intention to attend a
\\
_ dniver improvement course that is approved by the d|rector
and satisfactorily completes such course’

.
v AN - <t
Tk ok ok

s

fo The admlnlstratlve law judge presrdlng at'a hearing held
- pursuant to this ‘'section shall only consider evidence of the
S actual number of points assessed and’ the. period of time
o durlng which such -points were .accumulated, faking into
" consideration any pornt reductron credits earned by the
' licensee,  In I1ssuing-a, suspensmn He may consider other
relevant evidence In considering the approprnateness of any
portion of a suspension issuéd in excess of 30 days

[NJSA}39.‘5-3(‘)(8]‘/ = oo

- D L .
¢ Pursuant to the statutory authority, regulatlons were adopted that |mplemented

suspensrons based upon the accumulatlon of pornts thusly

- P N X
N . v - PN N . i
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The: Chlef Administrator shall,- except for good cause, ~ -

- suspend a person's Ilcense to operate a motor vehicle and/or
;motonzed bicycle in accordance with the foIIowmg schedule

\ :P:O'n?tSl‘AC?Uml]'éted :g;:’onod of Sdspenclon /
1° 12 t0.15 points In a.period. of two ye;ars: ¥ N E _ 30days
3 or leés L . ‘
"‘ 2 16 to 18 points-in a period of two years-. - 60 days
o "““or‘l\ess ‘ \ \ :
¢3  19't0'21 points Ina period of ’Ewo yearé* . ’ 90 days
‘ wor‘les‘s R R \
- 4 2? to 2"4 points-in a pcr‘lod of two yoafs 4 120 days .
ST oilesst Y AU r' o
‘ 5 25 tb?zfr oo_mts .ﬁ a ‘pe‘(lodiof two Yeécs Cu 150 days i
s o :or‘ less - | ‘ ) ‘ |
.6 28 or:mo'r:e kp0|~ntfs1rl1'a perlod‘(l)f,‘t\“NfO' . ‘ 4 | not Icss than 180 days
. year\s‘or less. s \‘i S \ ‘
7 15 to 18 pomts Ina period- g;eater_ than 30 days X
| N tWo years ‘ . j\ \ | )
- J\ 8 190 22 points Ina pcho"d g;‘eater‘than a . 60 days " - »
o ) jtwo,xyea‘rs‘ . & ‘
9 23to 26 bo;nts 'ln. a per'lod\greater than 90 days
‘” i_woyearé . o : L -
' .10 27 to‘éo points n amoerlod (greﬁat;erﬂtha‘h . 120 days
: . . Ai*:
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two years M

11 31 \to 35 points.in a perrod:éreater ‘tlhan\ N o 150 days . '
i imeveas e Y | *
‘ ':1;2[‘ 36 p:ognts*rn a period greater than e - . not less than 180 days"
a ;'H:years o K : - | |
17!3‘ :‘12 to 14 pomts Ina perlod greater than L - 30 days ‘ '

. S s v

tWOYears <50 oo Yoo ' f

\, # R * "y
f

[NJAC1319102] T

- ‘Z\ \‘- ' - -
N . oy r" f»\ A L/ \ h

The“fact that respondent needs to drive for various reasons Is not determlnatlve t

w

N I N

every motorlst IS, to some extent, dependent upon the ab|||ty to drive Respondent IS

R T currently residing 1n New York so that he may earn a Irvrng He feels that he has

o

e contlnually been prcked on by the-police | and he Is belng discriminated against Motor
~ . vehicle. Ilcense suspensrons are: prrmarrly intended to protect the safety of the public
Davrd Vo Streleckl 51 NJ 563 (1968) Based upon his dnver abstract and :the

accumulatlon of more, than nlneteen points In a two year penod | must concur with the

‘ "'W(Jprnmrssron‘and recommend,the srxty—day~suspensron. , N T
. . . CONCLUSION | -
I CONCLUDE that respondents drrvmg prrvrleges should be- sus‘pended :as’ : /

proposed‘ by p.etltloner for a penod of srxty days o

Uy v K [ &
“ PR i A TS 2 .
LR N g ¥ e 2 .
A R

Co " 'ORDER " . .
It |s hereby ORDERED that the Scheduled Suspensron Notlce |ssued to
’\\_\,'“‘A«vu . ‘e i
reép“ ﬂndent by petltloner be and IS hereby AFFIRMED
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I hereby FILE my initial deC|S|on with the CHIEF ADMINISTRATOR OF THE
‘ ‘ZMOTOR VEHICLE COMMISSION for conS|derat|on

Y

- This recommended deC|S|on may be adopted, mOdIerd or rejected by the CHIEF
‘ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION who by law is .
- authonzed to make a final decision In this matter If the Chief Admunistrator of the Motor
‘Vehicle Commission does. not adopt modlfy or reject this decrsron within forty—flve days
“and unless such time Iimit is otherwise extended thls recommended decision shall |

become a final decision In accordance with N JSA 52 14B 10.

ey

W|th|n thrrteen days from the date on WhICh thls recommended decnsron was

f ,malled to the partles any party may ‘file wrltten exceptlons with the ~CHIEF
_ADMINISTRATOR OF THE. MOTOR VEHICLE COMMISSION 225 East State Street

'POHBox 160, Trenton New Jersey 08666-0160 marked “Attentlon Exceptlons A

copy of any exceptlons must be sent to the Judge and to the other parties
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JOANN LASALA CANDIDO, ALAJ.
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‘DATE . . SALA C )
- “Date Recelved at Agency . e _r /A(
S ‘ X ; . )
CLve L AR 92018 .l ) Beneton
- Date Malled to Parties . S -
e W= o : " DIRECTOR aND
i h_b N N v

- , ‘ U CHIER ADMINISTRATIVE LAW JUDGE




* For. ‘F5<_at|ht|Oner

EXHIBITS'

Packet of Documents'from Agency

Respondent




State of ew Jersey
OFFICE OF ADMINISTRATIVE LAW

33 Washington Street
Newark, NJ 07102
(973) 648-6008

A copy of the administrative law
judge's decision is enclosed.

This decision was mailed to the parties
on APR - 9 2018




*Date of mailing: May 30,2018 _ |

STATE OF NEW JERSEY

MOTOR VEHICLE COMMISSION _

CASE FILE NUMBER: HXXXX XXXXX 06612
. OAL DOCKET NUMBER: MVH 1654-17

IN THE MATTER OF
FINAL DECISION

CHARLES C. HUTCHINSON

The Motor Vehicle Commission (IVIVC or Commission) hereby determines the
matter of the proposed denial of a New Jersey motor vehicle'dealer license to CHARLES
C. HUTCHINSON, respondent. Pursuant to N.J.S.A. 39:10-19 and N.JA.C. 13:21-15.5,
"the Commission denied respondenf a dealer license due to his having committed a
disqualifying crime and for the failure to disclose such on his application.

Prior to this final agency determination, | have reviewed and considered the Initial
Decision of the Administrative Law Jud‘ge (ALJ) and the letter of exceptions to the Initial
Decision, which h'as been ﬁlec‘! with the Commission by counsel for respondent. By way
of reply to respo'nden't’s éxceptions, counsel \for petitioner, MVC, belatedly submitted
correspondence indicating that it will rely upon‘ its closing briefs that are already part of
the record. Based upon a de novo review of the vrecord presented, | shall accept and
addptA in full the findings and conclusions co'ntained in the Initial Decision and shall affirm
the recommendation of the ALJ,

In the Initial Decision, the ALJ conciuded, after a thorough and careful examination
of the evidencé and a comprehensive analysis of the applicable legal principles that the
Commission acted properly in dénying -respondent’s application ‘;dué to a willful

misrepresentation or omission in an application for a dealer license.” Initial Decision at




14. Additionally, the ALJ found that “respondent committed a_disqualifying crime or
offense within the meaning of N‘.J._A.C. 13:21-15.1 and -15.5, and failed to demonstrate
sufficient rehabilitation.” |d. at 19. \

Counsel for respondent filed a letter of exceptionsr to the ALJ"s Initial Decision. In
the letter, respondent set forth errors of fact that he contends are the basis to set aside
the Initial Decision. When taken individually or as a whole, | find that the complained of
errors do not call fer repudiation of the ALJ's recommendation.

First, respondent cor_hplains that his leasing dealer license was ﬁot revoked in
2013, but was volpntarily surrendered after his landlord terminated the property lease.
The Initial Decision’s indication that the respondent’s dealer license was revoked rather
than surrendered is a minor discrepancy since respondent’s dealer license would have
been revoked due to his lack of having:a proper place of business.

Second, respondent complains that the ALJ incorrectly found that respondent lost
his auto body license due to a tax issue with the State. A careful reading of the hearing
testimony, however, indicates that respondeht admitted that his auto body license “was
suspended for a tax matter.” T 158:8.

Third, respondent complains that the ALJ incorrectly found that used car dealers
have financial responsibilities. | find, however, that the ALJ was correct in observing that
“a used car dealer is subject to a criminal background check and fingerprinting because
dealers work with contracts, monies, car titles, registrations and warranties, and have

financial responsibilities, such as serving as an escrow agent for transactions.” Initial

1T" refers to the Transcript of Recorded Proceedings, dated September 21, 2017 before
the Honorablé Jeffrey N. Rabin, ALJ.




Decision at 10. Respondent’s testimony did not definitively indicate that he would not
offer financing to purchasers, and in any event, the MVC does not offer carve out licenses
to dealers who may not offer financing.

Fourth, respondent cbmblains that the ALJ found that character letters evidencing
rehabilffation were inadequate. As the ALJ correctly noted, respondent failed to provide
character letters from individuals who had knowledge of respondent’s reputation and
community status. Id. at 19. The letters, instead, were “based solely on respondent
having pe’rfornied car repairs.” |bid. | find that the ALJ was correct in his finding that
“none of the four character reference letters came from persons who had the applicant
under their supervision.” Ibid. Therefore, the-letiers were inadequate evidence of
respondent’s rehabilitation.

Fifth, respondent argues that the ALJ ‘erred in finding that the respondent
“researched the criteria for a used car license before filing his application.” Id. at 12.
Respondent's testimony under cross-examination confirmed that respondent researched
the requirements prior to submitting his application. T151:14-17 and T153:2-8.

Itisa well-established principle that

[tihe credibility of a witness and the weight to be given to his
testimony involve the consideration of many other matters,
such as his personal interest in the subject-matter in
controversy, his opportunity of observation or knowledge of
the subject about which he is testifying,.the influences under
which he may be testifying, his demeanor on the withess
stand, etc., all of which are circumstances for a [trier of fact],
who see[s] the witness, to consider in determining what credit
and weight should be given to the witness and his testimony.
[Gorczynski v. Public Service Interstate Transp. Co., 5 N.J.

Super. 191, 194 (App. Div. 1949) (quoting Floersch v.
Donnell, 82 N.J.L. 357 (Sup. Ct. 1912)).]




In the hearing, the ALJ had the dpportunity to assess the 'respondent’s credibility
and found him lacking in- his explanation that his landlord filled out the application
incorrectly on his behalf. Given the principle of deferral to the ALJ's ruling, pursuant to
N.J.S.A. 52:14B-10(c) and N.J.A.C. 1:1'-1'8.6(c.:), and my own/ review of the record, | find
that respondent intentionally filled out his application untruthfully with the intent to
conceal his criminal background.‘

Respondent’s letter of exceptions raises several legal issﬁes in which he contends
the ALJ erred. First, respondent cfaiims”that the pgartieé entered into an enforceable
settiement hag‘reem‘ent. at the pre-hearing conferénce. “Respondent’s assertion
mischaracterizes the Pre-hearing Conference Report, which does not indicate that upon
submission of four character letters and a copy 'of. the respondent’s college diploma that
respondent would automatically receive a u_se'd car dealer Ifcense. Exhibit J-5, page 5a.
The’refofe, I find that the ALJ was correct in rulihg that there was no binding settlement
of this matter at the pre-hearing conferenge,jahd Anowhere in the'Pre-r}earing Conference
Report did the Commission waive its rigt:nt'to have the matter referred to the Office of
Administrative. Law (OAL) for a full hearing. Initial‘ Decisioh at 20. Indeed, at ;he formal
de novo heafing‘ conducted before the -ALJ, the réspondent was provided a full
Oppoﬁuniw to present all eyidence of rehabilitation in a forum allowing for sworn
testimony to be assessed.

Next, respondent argues that the Commission failed to comply with the
Rehabilitated Convicted Offendérs Act (RC.OA), N.J.S.A. 2A:168A-2. As set forth in the
Initial Decision gt 15 — 20, the Commissian adopts. ihe findings of the ALJ in full and

incorporafes them in this Final Decision.




The RCOA states:

Notwithstanding -the contrary provisions of any law or rule or
regulation issued pursuant to law, no State, county or municipal
department, board, officer or agency, hereinafter referred to as
“licensing authority” authorized to pass upon the qualifications of any
applicant for a license or certificate of authority or qualification to
engage in the practice of a profession or business or for admission
to -an examination to qualify for such a license or certificate may
disqualify or discriminate against an applicant for a license or
certificate or an application for admission to a qualifying examination
on the grounds that the applicant has been convicted of a crime, Or
adjudged a disorderly person, except that a licensing authority may
disqualify or discriminate against an applicant for a license or
certificate if N.J.S. 2C:51-2 or any disqualifying criminal activity set
forth in subsection a. of section 7 of P.L.2009, ¢.53 (C.17:1 1C-57) is
applicable, or if a conviction for a crime relates adversely to the
occupation, trade, vocation, profession or business for which the
license or certificate is sought. In determining that.a conviction for a
crime relates adversely to the occupation, trade, vocation, profession
or business, the licensing authority shall explain in writing how the
following factors, or any other factors, relate to the license or
certificate sought: '

a. The nature and duties of the occupation, trade, vocation,
profession or business, a license or certificate for which the
person is applying;

b. Nature and seriousness of the crime; !
¢. Circumstances under which the crime occurred;

d. Date of the crime;

e. Age of the-'person when the crime was committed,

f. Whether the cril;ne was an isolated or repeated incident;

g. Social conditions which may have contributed to the crime,

h. Any evidence of rehabilitation, including good conduct in
prison or in the community, counseling or psychiatric
treatment received, acquisition of additional academic or
vocational schooling, successful participation in correctional




work-reiease programs, or the recommendation of persons
who have or have had the applicant under their supervision.

N.J.S.A. 2A:168A-2 ]

As to subsection 2(a), respondent’s crime was theft by failure to make required
disbosition of property received (N.J.S.A. 2C:20-9). The nature of the duties of a used
car dealer is to transact business involviﬁg large sums of money. Therefore, | adopt the
findings and conclusion of the ALJ's Initial Decision that respondent’s crime adversely
relates to the occupation, trade, vocation, profession aﬁd business of a used car dealer.

Initial Decision at 17.

-

As to subsection 2(b}, tﬁe nature and seriousness of the crime advérsely'
relates to a used car dealer becausé résppnder_lt, as an accountant, had a fiduciary duty
to his ciient and any theft of funds violates both crimina‘l aﬁd ethical laws. In addition, the
ALg correctly found that rriisappropriation of $80,0do is a second degree violation under

N.JSA 2C:20-2(b)(1)(a)'. Initial Decisionat 17 -'18.

As to subsection 2(c), the circumstances of the crime cannot be analyzed
in the existing record, but as the ALJ correctly found, respondent offered no mitigating

circumstances that could be considered. Initial Decision at 18.

As to subsection 2(d), the date that the crime took place was over ten years
ago, however, the final disposition of the case occurred in 2013, and respondent was on

probation until April 2018 and he is stili paying restitution to the victim. Moreover, the ten-




.

year look back period is not stétutory, and merely pfovides a rough guideline that the

Commission considers when evaluating an applicant’'s rehabilitation. 1bid.

As to subsection 2(e), the respondent was forty-five years old when the crime
was committed, and as the ALJ noted, respondent was an experienced professional who
worked for several accounting firms for twenty-five years before the crime took place.

Initial Decision at 18 — 19.

As to subsection 2(f), it appears that the crime was an isolated incident.

Initial Decision at 19.

As to subsection 2(g), no mitigating circumstances regarding social

conditions that may have contributed to the crime were placed into evidence. Ibid.

As to subsection 2(h), | adopt the ALJ's findings that respondent’s character
letter references are from individuals whose knowledge of respondent centered on
~automobile repair work that respondent performed for them rather than any knowledge of

-

the respondent's reputation or conduct in the community. None of the reference letters

were from persons who had the applicant under their supervision. [bid.

‘ Accordingly, the ALJ properly considered all the RCOA factors in concluding

that respondent failed to demonstrate sufficient rehabilitation of his criminal behavior.

Therefore, | hereby determine that: (a) respondent intentionally supplied
untruthful information on his application when he indicated that he had not been charged

with a crime; (b) a weighing of the RCOA factors does not support the contention that

-




respondent has been rehabilitated; and (c) the Pre-hearing Conference Report is not a

binding settlement that entitles respondent to be granted a used car dealer license.

The ALJ, after considering the circumstances of this case, concluded that
the Commissiqn acted properly in denying respo'ndeni’s .application. In making his
recommended decision in this case, the ALJ \corr'ectly and thoroughly considered the
RCOA factors set forth by N.J.S.A. 2A:168A-2. Based on an independent review of the
record and evaluation of.these factors, | concur with each. of the ALJ's assessments as
detailed in the Initial Decisfon at 15 = 20. In light of my concurrence with the ALJ's

assessment of all relevant factors and the balancing of siﬁ:h on this record, | shall not

disturb the ALJ’s recommendation that a used car dealer license be denied to respondent.

It is, therefore, on this Ka /zday of May, 2018, ORDERED that the application for
a used car dealer license to CHARLES C. HUTCHINSON is DENIED. This Order is
entered without prejudice to any future applications respondent might make to the

Commissibn, which will be considered by the Commission on.its merits at that time.

AU

B. Sue Fulton
Chair and Chief Administrator

BSF: rdd :
cc:. Thomas G. Russomano, Esq.
Nonee Lee Wagner, DAG




