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September 30;: 2015 Respondent submltted a closrng statement on October 1 2015

at whrch trme | cIosed the record

| ‘ if Tes,tir_‘nony . f. o

S . Rivera, was between buﬂdrngs twenty four and twenty-two at the time. . Chevll was;:

*to the retarmng wall and the ralllng Rrvera took plctures of the scene

. Offcer Crares é'r?ini,éan g

O 4\ . . N .
Rl e - -
S N RIS TS S I

to the area of 20 Dayton Drlve to respond to a motor’ vehrcle accrdnnt with an injury- to-a ;i"ﬁ S
pedestrran When he arrrved .at the scene he: saw.a. truck people and an ambulance :
. He observed damage to the retalnrng waII and the drrver—srde door of the truck L

| Cnncolr spoke to Gerckens who stated that he was attemotrng to back up the S

L truck he Iooked to see |f anyone was. behrnd him and dld not see anyone The truck

was not alrgned properly so he moved forward to. reallgn the truck and proceeded to

back up. agarn and struck Chevlr at that time. - Cnncoll d|d not speak to Chevli or- hls_ _—

wrfe He prepared a: crash report |n the: crash report Crlncoll Ilsted the severrty of the_"

, |njury as moderate He Iater became aware that Chevlr had dled

Cw
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Edwrn Rlvera (Rlvera) works as a supenntendent for Hill Top on Dayton Drlve in - o
Edlson Rrvera testrfred that he was. workrng oh Aprll 22 2014 He observed a movrng; g
truck gorng in reverse and a man Chevll N Hansraj (Chevlr) stan 1rng behrnd the truck.. -

‘ Rlvera was Iess than twenty feet from the scene when Chevlr was hit. There were two’j "
b |mpacts; nd~ Rlvera saw the second |mpact Chevh ‘was - consc'ous after the.. |mpact
The truck was backrng up |nto a handlcapped space The truck was not. gorng fast o .

standung rn front of a retarnrng wall before he was hit by the truck There was damage o

» Offrcer Charles Cnncoh (Crlncoll) is an Edrson polrce oft'cer He testrfred that he |
‘ was assrgned to the patrol drvrsron fourth dlstrrct on Aprrl 22,2014. He was drspatched e
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3 problems wrth hrs heart
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) There was no evrdenc 3 of crlmlnal actrvrty Gerckens was lssued a trcket for -
i careless drrvmg A co worker could have dlrected the truck to avord the accrdent The b
‘.,__prosecutor was not lnvolved rn thls case There was’ no mdrcatron that Chevlr had any . o

‘: [ tv N

: R it At that tlme he heard someone screamlng He then saw that Chevll was injured
7 and caIIed the polrce Chevlr was crushed between the' retarmng wall and the truck.

Chevlr was conscrous and Gerckens spoke to him., Gerckens belreved that Chevli _' 4
-8 sustarned a Ieg |njury The pollce |ssued Gerckens a trcket for careless dnvrng He

; found out Chevll dled a few weeks Iater

Tl w0, RI

‘, Gerckens spoke to the. pollce at the scene. The polrce report does not mentron__- ,
| 'the car berng in. reverse mstead of park There was damage to the retarnlng wall and .

. »'f‘ the ra|I ‘as a result of the accrdent

-

.'v_, '

Based on the testlmonral and documentary evndence presented and having: had
BN the opportumty to observe the demeanor of the wutnesses and to. a sess their cred_rb_rlrty, .
IR make the followrng FlNDINGS of FACT S | o o

: - Gerckens owns a movrng company He |s also a drrver for hls company He was -
- ..i"workrng for Chevlr and had prevrously met wrth Chevlr s wrfe ChevI| was in. the hosprtal a

- _for trlple bypass surgery “He was contracted to move Chev|| s be onglngS t° a nursrng _: '

L On Apnl 22 201.4 Gerckens met wrth Chevlr and h|s wrfe There was a Ianguage o
o _»f;barrler Chevlr moved hrs car from the handrcapped spot to allow the movrng truck to
, park there ‘He asked Chevlr to move three trmes Gerckens rnrtrally couId not llne the
R truck up Wlth the ramp At thlS trme Chevlr was. headrng upstarrs Gerckens Iooked both
ways before he trred to reposrtron the truck Gerckens thought that he had put the. truck» ,

D rn park but he had put the truck in reverse The truck h|t a car He was half in.and: half.

out of the truck Gerckens tned to stop the truck He trled to re enter the truck to stop_«" :
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| 'bypass surgery At approxrmately 8: 55 a m. Gerckens was trylng to ahgn the truck in

- front of 20 Dayton Dnve in: Edlson Whrle attemptlng to allgn the. truck with the ramp, ‘
Gerckens thought that he had put the truck in park. when he actuaIIy put the truck in

:reverse The truck struck Chevlr who was - standlng on the srdewalk in front of a

- was |ssued a ticket for-careless drlvrng Gerckens pled gurlty to an amended charge of el

E Irsts blunt-force trauma of Iower extremrtles due to auto/pedestrlan accrdent as “other -
.‘ srgnlfrcant condrtron o The death certlf cate lists. qunt force trauma of lower extremltles

Pl

On Aprrl 22 2014 Gerckens was operatrng a movrng truck. Chevli hi‘red

- Gerckens to move his: belonglngs into a nursrng home Chevlr had prevrously had tnple

vretarnlng wall at 20 Dayton Drlve The retarnrng waII was damaged from. the |mpact

' Chevlr was conscrous after the |mpact Gerckens spoke to the police at the scene and
“ay) :;unsafe drrvrng and recelved a fine.

‘ Chevll dled in the hosprtal on Apnl 22 2014 at 7. 49 pm.. His cause of death was
o icardrac arrhythmla due to’ atherosclerotlc coronary artery drsease The autopsy also .

'due to auto/pedestrlan acmdent as other srgnrfrcant condltlons contrlbutrng to death butf”
» not resultrng in underlylng cause The autopsy revealed that Chevli sustained a rlght-
o shrn tibia- fracture a- Ieft shin trbra fracture and a Ieft-upper-thlgh hemorrhage Therer,‘_.r

: was no medrcal testrmony

5‘"'LEGAL”ANALYSI’S’":‘AND CONCLUSION

‘»

The Commrssron is empowered to suspend a motonsts drrvrng pnvrleges for a

~grounds ' NJSA 39530 The Leglslature has vested ‘the authorrty in the

Commrssron subject 1o prompt review, to imposea’ drrver hcense suspensron as a

prelrmlnary matter _prior to a plenary proceedrng in a motor vehrcle fatality case
'NJSA 395 30(e)(3) Where the Commrssron proposes suspensron of drrvrng
1 pnvrleges under N JSIA. 39:5- 30 as.an. admrnrstratlve enforcement of the motor vehicle.

regulatrons it bears the burden of proof- by the preponderance of. the- competent and

- o credrble evrdence of facts essentlaI to such suspensron Atkrnson V. Parseklan 37 N J.
- -143 149(1962) | " o
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careless drrvmg

The prrmary object of a suspensron or revocatlon of a drlver S Ilcense is to foster

g

: ‘safety on ‘the hrghway and not _to lmpose crlmrnal punlshment to v1nd|cate publlc
‘?\;justlce Atklnson supra .37 NJ at 155 _see- also DaV|d v. Strelecki, 51 N.J: 563 .
(1968) .The, determrnatron rests on a frndlng that ‘a Iaw of the hlghway has been
vnolated and that the hrghway wouId be a safer place for the publlc if the-violator were»

c .’.removed asa dnver for some perlod of trme i |b|d Suspensmns must be imposed only -
;‘.,;j‘for the purpose of reformlng the partrcular motorrst and are -not to be |mposed ('
| admrnlstratrvely for the purpose of deterrlng others Th|s matter involves a proposed

‘ suspensmn of respondent S Ilcense fora substantral perlod due to the death of another

o :-t»",{;f motorlst dunng an: accrdent in WhICh rt iS aI|eged that respondent falled tokeep right and

The collrsnon occurred when Gerckens behevrng that he had - put the truck -in. -

‘ park put the truck |n reverse and the truck stuck Chevlr who was standrng in front of

| - the retalnlng wall

N_M 39:53;‘-30(3)(,?’)‘pFOV‘de?

a Every reglstratlon certlﬂcate every Ircense certrflcate )
o j._,every privilege-to drive motor vehicles, including commercial
‘ 'motor vehicles as. defined in P.L.-1990, c. 103 (C. 39:3-10.9
et-al.), every endorsement, class of license, and commercral"‘
i, .driver's’ license, may be suspended or revoked, and any
~ person may-be prohibited from obtaining- a driver's license or
.o.a regrstratron certificate, or disqualified from .obtaining any
- class' of or: endorsement on a commercial-driver's:license,.
rand the remprocrty privilegé of any nonresident :may be .
suspended-or revoked by the director for-a violation of any of o
- the provisions of-this Title or on any other reasonable °

o | 'i.:‘ ‘a,_,grounds after due notlce in writing of such proposed

o suspensmn revocatlon dlsquallflcatron or’ prohlbrtlon and
L the ground thereof S C

{
¢
i

2o (e) Whenever a matter is presented to the dlrector |nvolv|ng,"l'
L an alleged vrolatlon of ' ' ¢ |

g
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’;(1) R S. 39 4- 98 where an excess of 20° mlles per hour over

. "“the authorrzed speed Irmrt is alleged and Wthh has resulted
S in the death or’serious’ bodlly |njury of another

'~“(2) R S 39 4: 50 whrch has resulted in the death or serlous‘
bodlly rnjury of another '

L el

r.;.'( ) R S. 39:4- 129 whereln the death or serrous bodrly |njury

: of another has ‘occurred, the: drrector for good" cause may, "
. without hearlng, immediately i issue a prelrmlnary suspension .
- of any license certificate or any . nonresrdent reciprogity -

2

- jprivilege to- operate any’ motor vehicle-or-motorized bicycle

‘held-by. an individual charged or temporary order- prohlbltlngf .

- “.the’ individual -from obtaining any- license to operate any -
‘motor. vehicle - or motorized : b|cycle in " this- State “ For - -
f"purposes .of this’ subsectlon “sérious: bodrly injury”. means - *

“ bodily ‘injury. whrch creates a. substantral risk -of - death or*"

~wwhich' - causes® “serious,’ permanent drsfrgurement

‘ 'fprotracted loss or |mpa|rment -of the functlon of any bodrly :
~_+member -or. organ AIong with the notice of. préliminary "

' "ﬂ:"’suspensmn the director “shall ‘issue a_notice of- proposed _

.- final suspension, revocation.or other flnal agency action,-and. .. .-
-shall afford-theindividual the Tight to a preliminary hearing to -~
- contest: the preliminary_ suspension and a, plenary heanng to. . .

. _'Zcontest the proposed ﬂnal agency actron i }- '

. 1 The prelrmrnary suspensron shall remarn |n effect pendlng a
, .A;:j;frnal -agency decision. on the: proposed final agency-action, .
_unless a request’ fora prellmrnary hearing. is received by the -

’drvrsron no later than the 10th -day from.the date on ‘which

““the notice was mailed. The proposed final agency action .

- _«shall take. effect.on: the date specrfred in the notice unless a

_;,request for a plenary heanng is recelved by the division-no -,
‘later_than. the 10th day from the date on whrch the notrce e

‘was malled

“shall® remain.in effect. Adjournment of the hearln'g____ all-be

. .given only for good . cause -shown. If the: prellmrnary hearrng" v
+is otherwise’ postponed or delayed solely at'the instance- of -
, someone other than the mdrvrdual charged the Judge shall

B l
R Y : SN .
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.. )R S 39 4 96 or R S 39 4 97 WhICh has resulted |n the'
’ :death or serrous bodlly |njury of another or, U

J(Upon tlmely request by the |ndIV|duaI a prelrmlnary heanng ’
fshall be held by an admrnrstratlve law judge, no later, than' .
“the 15th day from the date on which:the division’ receives the +
L request. - The prelrmrnary hearrng shall be for-the purpose of ~
‘-‘:-"{determlnlng whether pendlng a final. agency decision:on ‘the -
xmatter, . the prellmlnary suspensron issued by the,dlrector,;-
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=|mmed|ately order that the: lndrvrduals Ilcense certrflcate °rr.;l~;,,;:-" S
Cany. nonresident reciprocity: prlvrlege be restored pendmg the :
,;;;rescheduled prellmrnary hearlng : B o

:‘.At the prellmlnary hearlng the partles shaII proceed on the‘

v ifi-;'ff:%.papers submitted. to: the judge, |nclud|ng the ' summons,-the -~ o
.. . police reports and. the charged .individual's prior driving =~ ; o

W

.. srecord - submitted :by  the. division, and- any brief affidavits
- {fvpermltted by the judge from persons who shaII be wrtnesses“ ‘,
¥ at the final hearlng, and ;the- partles may present oral_ '
o arguments Based on the papers ‘on any.oral argument ‘on
the - individual's prior = driving record, and on - the
Tcrrcumstances ‘of .the" aIIeged ~violation': presented in the‘_
. papers, the Judge sha|I |mmed|ately determlne whether the
-é;}:ﬁ»-‘lndrwdual was properly charged ‘with -a: violation of. the law -
“- and‘a death occurred -and, if so, whether in‘the interest'of - . s
- public safety, the prellmrnary suspension. shall be. contrnued. L
“.}'pendlng the" final. -agency: -decision ‘on_ the matter. “The .+
o *,“‘fadmlnlstratlve law Judge shaII transmlt his fndrngs to the,'
e {ifvsfidrrector e T e

) Any plenary heanng ‘to . contest the proposed fmal 'agency }_
action’ shall "conform:* to the requrrements for-a’ plenary
~hear|ng contalned in subsectlon b of thlS sectron '
v t

L

In thrs matter Chevlls death was- caused by cardlac arrhythmra due to__."‘_,:.'_

trauma was the cause of the cardlac arrhythmra The autopsy hsts blunt-force trauma of «
?‘?Iower extremltles due to auto/pedestrlan accrdent however it does not I|st the blunt-:
o force trauma as the cause of death There was no medlcal testlmony that the shln

i ,:"fractures were |njur|es that created a substantral rrsk of death or- WhICh cause serlous 3

o member or organ In other words there was no medlcal testlmony at all

T

“’:"'fthe lnjurles that he sustamed were serlous bodnly |njur|es

>
AL

b CONCLUDE that petrtroner has nct proved by a preponderance of the evrdence‘ ‘
'_that the automoblle acmdent of Aprll 22 2014 was the cause of death of Chevh or that o

geon T
s

: »:.»atherosclerotrc coronary artery dlsease "No' testlmony was glven that the qunt-force ‘f"'\ R

permanent dlsﬂgurement or protracted Ioss or |mpa|rment of the functron of. any bodrly Lo

R .
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State of New Jersey

S ’;_OFFICE OF ADMINISTRATIVE LAW |

33 ‘Washington Street -
Newark, NJ-07102. .
(973) 648-6008

& A copy of the admlnistratlve law
: Judge s decision ls enclosed ‘




:-'.:'JNEWJERSEYMOTOR L
. VEHICLE COMMISSION;.

;‘ ' | MICHAEL F TEDESCO

. Record Closed: April 15,2015 "~ .

o BE‘FQRE?EHAA; PELIQ’S‘,-A.LJ";"

. 2014 the Commls3|on notrf ed Tedesco

. NJSA 3’9‘:‘5;;,(3‘0., and;_h'efappea‘led;-;th'a;
transmltted to the”Off ceof Admlmstratlve
. *heanng was held Iat the ofF ces of the OAL'|n Mercervulle New Jersey, on November 24 2014 :
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;“;_INITIAL DECISlON v
* OALDKT.NO. MVH.12823- RV
" AGENCY DKT. NO. |

THOXX XXXXX 08574 } :

"% John E. Rish, Jr, Esq, ‘.fé;r~,f'é$b§',r%ff t Micha
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STATEMENT OF THE CASE AND PROCEDURAL HISTORY

R SN
-".‘s

M|chael F Tedesco (Tedesco respondent) appeals from the dec13|on of the Motor

L Vehlcle Comm|SS|on (Comm|3310n) to suspend h|s Ilcense for a penod of ﬁfteen months due o

to h|s mvolvement |n an accndent resultlnq |n the death of an |nd|V|duaI By |etter of July 15 .

[ 5

of

e ’ New Jersey is amEquaI Opportun/ty Employer

RS
oo

its. actlon to suspend h|s Ilcense pursuant to

deCIS|on On October 3 2014 the matter was '

"'aw (OAL) for a heanng asa. contested case The E -
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o .closed on. Aprrl 15 2015 Orders wer

o decrsron in thrs matter

N “‘the fatahty |n thls matter took place Octob
‘ vehlcle a 1995 Mack dump truck |n a constructron zone on the Garden State Parkway |n‘; L

_ i_machme rn the constructlon zone as wel
' ~"Accord|ng to a State Pollce Fatal Accrdent Report both respondent and decedent tested -

negatlve for.. both aIcohoI and drugs '”No motor vehlcle summonses ‘were |ssued to s

B .r,;lj_-respondent as a result of the accrdent

and March 4 2015 The record remarnedf

Sy v £

[

* EACTUALDISCUSSION,
R S S

Many of the matenal facts in th|s matter are not in drspute The accrdent that Ied to. :
:'-Qg 2013 Respondent was. drrvrng hrs workfﬂ'f A -

Baserver Townshrp in Burllngton County As he was backrng h|s truck up to recelve-

' 'matenal", from a street sweeper he struck ,'o'nald Tomalo who was operatlng a mllllng

.__MrtTomalo dled as a result of the coIlrsron

Douglas Menzer testrﬁed on behaw of‘the Motor Vehlcle Commlsslon At the trme of'

" rt

v~-';‘_?the accrdent he' was workrng for a cons uctlon company at the S|te on the Garden State'

Parkway where the ac0|dent occurred He noted that the srte was somewhere betweenr*l: o

B mlle marker 40 and 50 He was operatnng a street sweeper The. jOb at hand was mrtlrng '

- ‘the Parkway Menzer was performlng cleanup behlnd the mrllrng machrne He testrfred that .

he was a couple hundred feet behlnd the accrdent facung it. He was in the: shoulder whrle L
‘the vehrcles |nvolved were tn the travelrng lanes He observed the accrdent in progress s

: He noted that the decedent was a ground man workrng on the srde of the m|ll|ng machme
'-"-where he operated the box to adjust rts«grade He descnbed the vehrcle drlven by" A
;,tl:respondent as a tn axle Mack dump truck The dump truck was: hauhng mrlllngs though.

- Menzer dld not know where the mlllmgs were bemg taken

';u .
. .\‘»‘,‘3‘«,.‘ i

S
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L .‘respondent l\/lenzer dld not see how thedecedent got caught |n the wheels of the truck

He radloed respondent to stop Other coworkers were on the scene He noted there were '1

. vehrcle and ran up to the respondents truck and told respondent to: shut off and stop the
Y motor which. he dld Menzer then went to see the vrctlm The State polrce arrrved wrthln |
mlnutes Menzer noted that the truck backed up and ran over the vrctlm He noted that B

normally the vnctrm would have been worklng on the curbsrde of the truck WhICh |s on the"_'

opposrte S|de of the mrlllng machlne from where he was He would not be behrnd the path

of respondents truck and l\/lenzer does not know how- or why the vrctrm came to be there -

He |s not aware of any rule or procedure that respondent farled to follow

b

. Sgt James Dever of the New Jersey State Polrce testrt" ed next on. behalf of the h : ;1
. petltlonrng agency He has worked for, the New Jersey State Pollce for erghteen years and ' :‘l.ﬁ o
forie has served on the Garden State Parkway for twelve of those years Part of hrs jOb dutres

are to coordrnate constructron plans on the Garden State Parkway He would meet wrth

,_ontractors dally durrng constructlon prolects to plan lane closlngs At the- trme of the ,'
L mcrdent he was a superwsor He recalls the accrdent |n questron He recalls berng further" .

| south on the Parkway, _twenty—f ve to thrrty mlles away near the Avalon substatlon He .
. rnoted that the accrdent occurred at mllepost 50 near Bass Rrver statlon Although there- -'

was no Iane closrng at the txme the accrdent was stlll consrdered construction- related

A oy <
NI S
1"1 ~

g Sergeant Dever recalled arrlvrng at the scene He met wrth hrs supervrsor who '

L .' - was already on the scene He was then tasked wrth conductrng the lnvestrgatlon lnto the‘ U
- K matter After speakrng W|th hrs superwsor he walted for the fatal accrdent unrt to arrlve '
Procedure requrred that he not touch anythlng and so: he took prellmlnary statements :He \ ;
o asSiSted the fatal unrt once they arrrved workrng to ascertarn what the decedent dld to bel‘-‘ R

ln the posltron that he was rn He noted that the accrdent occurred |n a closed off area“_v o

whrch lS not open to trafﬂc (-‘ ‘ . } .;: |

13

Dever descnbed that the constructron crew was performlng a. mrlllng operatlon |n .

preparatlon for a pavmg JOb He descnbed that a mrlllng machlne would grrnd up two
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rnches of asphalt whrch was then cleared onto a conveyor belt and Ofﬂoaded mto a dump-i‘
truck in front of it.. The vehrcles were headlng south Whrle he. noted that the control boxes
. are at the rear of mrllrng machlnes the ground men dont necessarrlyx stay there ‘He noted .' '5_ A
twO dump trucks at the scene rncludrng one |n front of the - mrllrng machrne The other“:”':--; .
truck the one mvolved ln the accrdent was off to the Ieft and to the rear. The: respondents o
truck was empty Dever descrlbed that when the dump truck is. filled it wrll drrve off and S

R e

B t‘ another truck would move |nto posrtron to recelve mlllrngs In the present matter Menzer.
o radloed that the. sweeper truck was fuIl and needed to ofﬂoad rnto a new truck S
Respondent s truck was to come to the left srde of the sweeper to recerve mrllrngs -
N Dever drd speak to Menzer after the accrdent He d|d not speak to any wrtnesses at
| o the scene nor d|d he take any photographs He does not recall rf he took any notes lever‘ o
s _’v_ .,;J' . then proceeded ‘to Bass Rrver Statlon to conduct hIS mvestrgatron whrch mcluded the

preparatron of a report (P 3)

) _ ‘Dever mdrcated that Menzer Saw the decedent pulled rnto the trres of the dump truck‘-' '

r‘, L “ though he drd not know where the decedent came from Dever noted that Menzer was' the

most drrect wrtness to the events as they occurred lVlenzer drd not.-know: what - the
decedent was dorng at the tlme of the accrdent Dever drd not speak with- the respondent
Formal statements were provrded after Dever completed hrs prellmlnary report He was not

present for the takrng of the statements He drd not rssue any summons at the scene It o

" was determlned that there was not an audrble alarm on the truck for dnvrng rn reverse v

|
!
Dever concluded that there was culpable negllgence on. the part of both partres wrth no._" |
wrtness to the actual events Dever stated h|s belref that the mere fact that someone dred‘; R ,

rn the rncrdent means that the respondent drd not exercrse due care

RN DN

; ,;"" e . . : . “ \

Respondent testrfred on hls own behalf in, these proceedlngs He stated that he{l'
has an erghth grade educatron level and whrle he is drvorced his wrfe strll Irves wrth him. -
He s, employed as a truck drrver for the constructron company conductlng the mrlllng'f : 3
prOJect He holds a commercral drrvers Ircense He does not belleve he has any pomts o

on hrs llcense He has no other mcome beyond h|s work for the constructron company,. -

'_’k kRN
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. and he owns hrs own home where he has Ilved for twenty years He makes $36 000 per

: year and does not pay allmony

Respondent remembers the accrdent of October 29 2013 He noted that the i

" & constructron crew was conductrng pavrng and mrlhng at the same tnme He was on the jOb -
B ‘:srte from 6 00 rn the mornlng on that date He did not hear the sweeper radlo him as’ he
| was rrght next to the mrllrng machrne rrght agarnst the barrrer Another mdrvrdual radroed :
respondent tellrng hrm that Menzer needed hrm Respondent put hrs truck in reverse and”

vstarted backrng up He feit a bump He Iooked to the Ieft and saw nothrng He Iooked to
L7 thé right and saw that he had struck the decedent He was very d|straught by the events

and was taken from the scene rn an ambulance

vt_.»

Respondent thmks about the accrdent aII the trme 4 He i currently seerng a f -

o fpsychratrrst two tlmes per week He descrrbes tearmg up strII when he thinks about the

accrdent He wrshes he knew why the decedent was standmg where he was ‘standing at

o the time of the accrdent He beheves his’ treatment is helprng

o LEGAL A‘NA‘LYSI’S‘. ANchor#ic_L‘U'srsz _'

L The Commrssron is empowered to suspend a. motorrsts dnvrng prlvrleges for a -
N '_ vrolatron of. any provrsron of the motor vehrcle statutes or for any other reasonable
| 'f.tfgrounds. .N.J.S.A. 39 19~ 30(a) The Leglslature has vested authorrty in. the Comm|SS|on to
: rmpose a drrvers Ircense suspensron as»a prelrmrnary matter -prior. to a plenary proceedmg
o .vfrn a motor vehlcle fatalrty case N.JSA. J S. A 39 5 30( )(3) Where the Commrssron proposes
fsuspensron of dnvrng prlvrleges under N J S A 39 5 -30 as an admrnrstratlve enforcement of

} -””‘“the motor vehrcle regulat|ons its bears the burden of proof by the preponderance of the ;
. competent and credlble evrdence Atkrnson v Parseklan 37 N.J. 143 149 (1962)

- *.‘
1 '”" .

TS| B BTN .
gho o

The pnmary object of a suspensron or. revocatlon of a drrvers Ircense |s to foster'

: | safety on the hrghway and not to |mpose crrmrnal punrshment to vrndrcate publlc Justrce :
‘ " "Id at 155 see also Davrd A Streleckl 51 N J 563 (1968) AdeC|sron to suspend rests on ..




B

Comm|SS|on that respondent operated h|s vehrcle ina. careless manner pursuant to

i N J S A 39 4 97 Wthh prowdes that “[a] person who drlves a vehrcle carelessly, or W|thout A;

o ‘;'Q'A;L ‘DKT, NO. MVH {12823‘-‘1-4 B

»-:_’lt‘.jf':fa f ndlng that “a law of the hlghway has been vrolated and that the hlghway would be a.
‘ safer place for the publlc if the vrolator were removed as a drlver for some perlod of tlme
1 "lbld Suspensrons must be lmposed only for the purpose of reformmg the partlcular'

" 'motonst and are not to be |mposed admlmstratlvely for the purpose of deternng others ‘

| R «-“”vasubstantlal perlod due to. the death of an: mdnvrdual in an accrdent where it i |s aIIeged by the

- due cautlon and Clrcumspectlon |n a manner so as. to endanger or be I|kely to endanger a-

person or property shall be gunty of careless dnvrng

The record reflects that the decedent was out of posmon on the opposne srde of the

,',‘mrllrng machlne than he would normally be The record further reflects that respondent was "
‘ performrng h|s JOb duty as expected and was operatmg his. vehlcle at an extremely low rate
| of speed Whlle the record does reflect that the vehlcle respondent was drlvmg did not-

'have a worklng audlble reverse alarm |t is’ not in evndence that the- malntenance of such‘.i' -

i _ was the* responsrbrluty of respondent or that he was aware of. it before the |nC|dent

o Based on the above I CONCLUIE that the Commrssron has not met lts burden in u_ .
B th|s matter of provung that respondent was the cause of th|s fatallty by operatlng hIS vehrcle ln co
a. careless manner Whlle unquestlonably a most traglc accrdent from the record before me BT

2 the collrsron was not the result of respondents operatlng h|s vehlcle ina careless manner

B TR
. f" R T .

AN

The present matter mvolves a proposed suspensron of respondents llcense for a
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Accordmeg, |t is ORDERED that the .Scheduled Suspensmn Notlce |ssued by the "

. “ Motor Vehlcle Commlsswn under date of July 15 2014 to respondent Mlchael F. Tedesco'
|s REVERSED : : Lo ' o

: - | hereby FILE my |n|t|aI deC|S|on wnth the CHIEF ADMINISTRATOR OF THE MOTOR}
VEHICLE COMMISSION for conS|derat|on S | :

g

g R s »f; e oL <
g ‘~.." VU ok .t I . D T T BT L S
: R , AR

Th|s recommended deC|S|on may be adopted mOdIerd or rejected by the CHIEF'_""‘_

ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION; hio by law is authorized .~

to make a flnal decusuon in, thIS matter If the Ch|ef Adm|n|strator of the Motor Vehrcle

i Comm|s3|on does not adopt modlfy or reject thIS demsuon W|th|n forty -five’ days and

“DATE R e ELIAA-PELIOS; ALY

© ' DatoRetevedatAgeney: o sshafer

Date Malled to Partles S lbjls/:,'s ok

' unless such trme I|m|t |s otheanse extended thls recommended deC|S|on shaII become a ' ' '

flnal deCIsron |n accordance W|th N J S A 52 14B 10 RN 5 o

Wlthln thlrteen days from the date on whrch thIS recommended deC|S|on was- malled SR
to the partles any party may file wrltten exceptlons W|th »the CHIEF ADMINISTRATOR OF ‘
THE MOTOR VEHICLE COMMISSION 225 East State Street PO Box 160, Trenton ‘;

New Jersey 08666 0160 marked “Attentlon \ Exceptlons"’ 'A copy of any exceptlons must"

be sent to the Judge and to the other part,es 2

n".‘,;

October 15, 2015 e

EAP/nd _, | ST
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. For Petltloner

e For Respondent S R
Muchael Tedesco e

4

1

oo e oa T -

Douglas Menzer Coe T

Sergeant James Dever?
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~ EXHIBITS
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P;'T “ Death Certlflcate
b P 2 Certrt" ed Abstract of Drlver Hrstory
P 3 State Polrce Investlgatlon Report

For Respondent R . :
R 1 Supplemental Investlgatlon Report

,,;R'-_z ‘ ‘Toxrcology Report

. WITNESSES -

-y




Date of mailing: November 30, 2015

STATE OF NEW JERSEY
MOTOR VEHICLE COMMISSION
AGENCY DKT. NUMBER: BXXXX XXXXX 62674
OAL DOCKET NUMBER: M.V.H. 05823-15
IN THE MATTER OF

BEVERLY BOWSER : FINAL DECISION

The Motor Vehicle Commission (“Commission”) hereby determines the matter of
the proposed suspension of the New Jersey driving privilege of BEVERLY BOWSER,
respondent, for driving during a period of suspension in violation of N.J.S.A. 39:3-40,
N.J.S.A. 39:5-30 and N.J.A.C. 13:19-10.8. Pursuant to N.J.A.C. 13:19-10.8,
respondent’s New Jersey driving privilege is subject to suspension for a period of 180
days. Prior to this final agency determination, | have reviewed and considered the Initial
Decision rendered by the Administrative Law Judge (“ALJ”) and the letter of exceptions
filed on behalf of respondent in this matter. Based upon a de novo review of the record
presented, | shall accept and adopt the findings and conclusions contained in the Initial
Decision and affirm the recommendation of the ALJ.

In his Initial Decision, the ALJ recommends that respondent’s New Jersey driving
privilege be suspended for one hundred eighty (180) days for having operated a motor
vehicle during a period of suspension. Initial Decision at 6. The ALJ specifically found
that respondent “knew her privileges were suspended” during her suspension from
“‘April 15, 2011 until April 23, 2013” which suspension period was based on three
separate underlying suspension orders for having failed to appear in three separate

municipal courts and that respondent acknowledged that the pertinent facts were

undisputed. Id. at 2. Moreover, the ALJ found that respondent’s testimony about



having to “go to her ‘happy place’ down the shore after being angry over her apartment”
was “not a justifiable reason for operating a motor vehicle on March 30, 2013.” Id. at 3-
4. The ALJ additionally found that respondent “has not demonstrated good cause for a
special exception” to reduce the period of suspension and indicated his balancing of the
competing interests of respondent and the public. The ALJ pointedly found, based on
his assessment of respondent’s demeanor during testimony, that she and her overall
driving record displayed an “utter lack of attention and overall attitude of recalcitrance.”
Id. at 5.

In her letter of exceptions, respondent reasserts the financial and personal
hardships that a license suspension will entail, reiterating that she will be unable to
financially provide for herself and her disabled daughter who is not able to drive, and will
not be able to provide the financial support she provides to her parents. She again
provides explanation as to the circumstances regarding the work that was not done by
the handyman at her new apartment when she was moving and the stressful situation
she was in when she chose to drive on March 30, 2013. She states that she “shouldn’t
have driven, however [she] needed to get away by [herself] to clear [her] head before
[she] did something rash.” In essence, respondent again makes a plea for leniency in
this matter.

In his Initial Decision, the ALJ recognized that:

Respondent described a hardship if her license was suspended. She
stated her twenty-one year old daughter was in enrolled in the “Dream
Program” at Mercer County Community College and is an individual who
has “special needs.” Her daughter has driven before but the respondent
does not like her to drive. Also, her father is infirm and suffers from a

cardiac condition and diabetes. She stated that her mother takes her
father to and from his doctor appointments, but the respondent helps.

[Initial Decision at 3.]



As specifically noted in the Initial Decision, the ALJ did take respondent’s
personal circumstances and the situation described into consideration when he
rendered his Initial Decision and recommended the remedial sanction of a 180 day
suspension as being appropriate. | wholly concur with the ALJ’s findings and his
balancing of respondent’s interest against that of the public, in light of his assessment of
respondent’s demeanor at the hearing as it relates to her driving behavior and her
overall driver history record. It is furthermore noted that contrary to respondent’s
assertions in her exceptions, there are more instances than one in her driver history
record for which respondent’s registration and/or license were suspended for having
failed to comply with the mandatory vehicle insurance laws: specifically as shown on
the Certified Abstract of Driver History Record (Exhibit P-1) in 1996, 1997, 2002 and
2008. Additionally, there are repeated failures to appear in various municipal courts in
her record for which she only offers that these “aren’t a good reflection on me”, while
noting that she “notif[ied] the courts albeit late on some of those occasions and on some
[she] remembered too late about the hearing.” In sum, there is nothing offered in
respondent’s exceptions that supports disturbing the ALJ’s analysis and

recommendation here. An independent de novo review, in light of the ALJ’s specific

credibility and demeanor determinations, fully supports that there is no mitigation on this
record which would provide cause for reducing the recommended 180 day term of
suspension. There is a clear indication from this record that respondent’s driving
behavior is in need of significant reform.

I, like the ALJ, have taken respondent’s circumstances into consideration

when arriving at my decision, but | also have a responsibility to impress upon



respondent that drivers of motor vehicles have an obligation to operate such vehicles
with reasonable care and in accordance with the motor vehicle laws and regulations of
this State. While | am sympathetic regarding the hardship that the respondent may
suffer as a result of her New Jersey driving privilege being suspended, respondent must
nevertheless appreciate the responsibility that she owes to the public under the motor
vehicle laws. Motor vehicle license suspensions are primarily intended to protect the
safety of the public by temporarily removing offenders from the highways of New

Jersey. David v. Strelecki, 51 N.J. 563, 566 (1968); Cresse v. Parsekian, 43 N.J. 326,

328-29 (1964). Moreover, the respondent is reminded that the operation of a motor

vehicle on New Jersey roads is a privilege, not a right. State v. Nunez, 139 N.J. Super.

28, 30 (Law Div. 1976); State v. Kabayama, 94 N.J. Super. 78, 82-83 (Law Div.), aff'd,

98 N.J. Super. 85 (App. Div. 1967), affd, 52 N.J. 507 (1968). A 180-day period of
suspension is both warranted and reasonable in the present case when public safety is
balanced against respondent’s need to maintain her driving privilege. The Commission
notes that respondent’s proposed suspension is intended to be rehabilitative rather than
punitive in nature.

As a final note, respondent points to two “date” errors contained in the Initial
Decision, which upon review are clearly typographical errors concerning the year listed.
The respondent’s hearing request (appeal of the scheduled suspension) should be
indicated as March 23, 2014, rather than March 23, 2015. Also, the scheduled

suspension notice had indicated that the suspension was to have become effective



March 25, 2014, rather than March 25, 2013.> These minor corrections have no bearing

on the substantive analysis or determination of the appropriate sanction noted above.
It is, therefore, on this 27" day of November, 2015, ORDERED that the New

Jersey driving privilege of BEVERLY BOWSER be suspended for a period of one
hundred eighty (180) days for driving during a period of suspension on March 30, 2013.
NOTE: The effective date of this suspension is set forth in the “Order of Suspension”

which the Commission has included in this mailing.

QJ\‘,_/OP. AR

Raymond P. Martinez
Chairman and Chief Administrator

RPM:kw

Enclosure: Order of Suspension

! Due to respondent’s hearing request, the suspension has not been put into effect

pending a final agency decision.



