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STATEMENT OF THE CASE

Stelian | Rosu (respondent) appeals from the decision of the petitioner, Motor Vehicle
Commission (Commuission), to suspend his license for a pertod of sixteen months due to his

Involvement in ‘an accident résulting in the death of an individual

New Jersey 1s an Equal Opportumty Erﬁployer
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PROCEDURAL HISTORY

\
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By letter of May 1, 2017, the Commlssron notifi ed the respondent of Its decrsron to
‘suspénd his license pursuant toNJSA 39 5-30, and he filed a timely appeal On October
19, 2017, the matter was transmittéd to the Office of Administrative Law (OAL) for a hearirig as
a contested case The hearing was held at the offices of the OAL in Mercerville, New_Jersey,
on June 25, 2018, and the re{:‘ord remained open for a post-hearing submission The record

. clos'ed\,on June 28, 2018 ) )

' ’ ’ ‘\/ .
r FACTUAL DISCUSSION AND FINDINGS

S\

_+The following 1s undisputed and, therefore, | FIND the following as FACT
1 On September 6, 2016, respondent, a tractor-trailer operator, drove a tractor—traller to
_ aloading facility for International Paper (IP)
2 The respondent S|gned a Iog -in sheet maintained by IP when he arrived at the P srte

The respondent did n6t sign the log- n sheet before he Ieft the site

3 After the respondent arrived at.IP, the trac\tor»and traller were dleeqnnected, to allow

a forklift operator to unload the contents of the trailer

4" Later the same day, the respondent hacked the tractor toward the trailer, to reconnect

ro " the tractor to the traller

5. The rear of the tractorwstruck the forklift operator, who was positioned at or about the

rear of the tractor

" 6 The forklift operator sustained fatal INjuries as a result of havrng been hit by the tractor

“

-

7 Sergeant Nicholas Czepiel, Supervisor of the Traffic Safety Unit of the Florence
Township Police Department, reported. to. the scene and participated In an.

Investigation of the accident
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--8 Respondent’s abstract of dniver record history indicated the most recent incident for

which points were assessed was in 2009 J-2)

Testimony S .

;. . Sergeant Nicholas Czepiel (Czepiel) testified on behalf of the Commtssnon When ‘

he reported to the scene, he observed a man Iyrng\on the ground near a tractor-traller The
-man- had a.laceration at the top of his head, was bleeding profgsely, and unsuccessfully

- attempted to speak Czepiel administered first aid before initiating his, mvéstrgatron: '

Czepiel approached the respondent, who was standing near the scene and directed
h|m to wait there He reported that the respondent was very.cooperative Czepiel directed
the Traffic Safety Unlt to report to the scene Other officers, |nclud|ng Detectlve Sergeant
~ Jacoby, Detective Corporal Ford, Detective Powell, and Patrolman Cardone reported to the

scene .
. . J
Czeplel spoke with another truck driver, Mr Campbell who was parked n a spot
“ adjacent to the accident scene Czepiel testlf ed that Campbell said he did not witness the
coIhsron Czepiel did not speak with other witnesses concerning the collision The
mvestlgatlon proceeded lncludrng taking photographs and a video recordlng of the scene A
Iaser dlagram of the scene was prepared using the photographs and video Jacoby and
Cardone spoke wrth other people at the scene dacoby |r/1terv“|ewed'|P‘ ernployees and the
respondent

\ﬁr

~ . 4

Although Czeprel did not suspect the respondent was mtoxncated he was taken to a’

local hospital for a blood test There was no evrdence of* aIcohoI or drugs other than
phenobarbital In his blood~ The respondent advised that his glrlfnend had given him
medication to calm his nerves o \ ‘
Czepiel described the protocols governrng\tr‘actor“-traller operations at the IP site
~When a'tractor-trailer driver arrives, he I1s to complete paperwork at an oh—sﬂe office He then
disconnects the tractor from the trailer and lowers the“trafler’s’legs to the ground A forklift

‘ operator.installs a “glad-hand lock,” which-prevents the tractor frorn‘re\connectlng jt\o the trailer

H
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" returhing fo hlS truck Czeplel was told by Jacoby that the respondent signed out on other
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Itis lntended to ensure the trarler does not move whlle a forkllft operator I1s |nS|de the trailer,
unloadlng its contents To remove the Iock an individual must be posmoned between the
tractor and tratler Upon belng advised by IP staff that his truck was unloaded and ready to

leave a drlver would report to the dlspatch office and complete papenNork ("sign out”) before

occa5|ons
. Based on his discussions with Jacoby, who mtervrewed -the respondent and with

Cardone Czeplel descrlbed how the colllsron occurred ' The forklift operator had completed

\ unloading the traller and radioed IP staff to advise of thls He walked to the tractor-trailer to
remove the glad _hand lock The respondent recelved acall that the traller had been unloaded
and was told 16 retrieve papenNork from the office Rather than report to the offrce to retrleve
" the paperwork the respondent entered the tractor and attempted to cofinect It to the traller
. This was a violation of IP protocol Because the forklift operator was removing the glad hand
I,ock,;he was posmoned between the tractor and trailer, with his back to the respondent, when
the. respéndent backed up the tractor The respondent:s tractor struck- the forklift operator .
Upon perceiving an obstacle that prevented him from backlng up properly, he got out to
observe what had happened He observed that he had struck the forklift operator and !
réturhed to the tractor to move it forward, away from the forkllft operator The respondent
~attempted-to assist, called 911, and proceeded to the IP office for further assistance The
collision caused Injuries: that led to'the forklift operator s death The respondent was charged
~with careless dnvmg The charge was based on his failure to ensure that it was safe for him
to back up . '
Czeprel believed a driver could not see the Iocatlon of the glad hand lock through the
side-view mirrors ' It wouId be very difficult for a tractor dnver to be able to see someone
1 . positioned between the tractor\and trailer, where the lock is located, with his side-view

N \ .. - - ’ -~
. - +, ~

s A - ( 2
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~

T The' dnver's side-view mirror had two parts The top part provided a closer view The bottom mirror
prowded a wider angle, ‘which caused objects to appear further away Czepiel reviewed a rendering of the
field of vision from within the tractor, using the side-view mirror (R-5) A pink mark on"the renderning indicated

' the.location of the glad- hand lock ~The rendering indicated that néither of the drlvers two side-view mirrors
enabled a driver to see the location of the lock Czepiel agreed with this assessment

-~ 3
. N
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mlrro'rs A dniver could possibly see, with the side-view mirrors, a person removing the lock-

‘ dependlng upon where that person was standing

i

Czeprel was questloned about photographs taken of Detectlve Ford, who recreated

the movement of a person walking between a tractor and trailer Jacoby took photos from

.~ within the tractor, in the driver’s seat, using the dniver’s side view mirror Ford was fu"lly visible

4

v

"
i

S|te

When standing adjacent to the side of the tractor-traler He was ’partrally visible when

standlng\between the tractorland( traller (P-4,-5) Czepiel testified that Ford was able to

reach the‘glad hand lock from the latter position . ‘

- ’Upon further questioning, Czeplel'acknowledged that the respondent said he looked
in hrs mlrrors before he started backing up the tractor - Czepiel did not know where the forklift.

operator was positioned at that tme It was possible that the respondent ¢could have checked

‘hIS mirrors and not seen the forklift operator when he started to back up the tractor

~

Czeplel acknowledged on cross-examination that the IP protocol documents he,
revuewed (R 1, 2) do not requrre drivers to retrieve’ paperwork from 'the IP office before
backrng up the tractor to connect rt to the traller He further acknowledged that the respondent
did not violate traller securement requirements Czeprel did not know what dispatch staff told

the respondent when they called hm He could have been told that he was free to leave the

4
N

After belng\shown a report which was written by Jacoby to refresh his recollectlon \
Czeprel acknowledged that the forklift operator violated IP protocol by leaving his radio in his

forklift-and not calling. dispatch after unlocking the lock This violation of IP protocol could

;have. contributed to the cause of the CO||lS\I0n2\ However, Czepiel could not say that the

accldent would not have occurred but for the forklift operator’s actions

#» 1 2"Respondent’s counsel’ also referred” to email correspondence between a Florence Township Police

Captain~and an Assistant Burlington County Prosecutor, dated September 7, 2016, to refresh Czepiel's
recollectlonl The Captain wrote, “Our investigation revealed that the forklift operator was attempting to .
remove a safety lock from the brake line on the trailer so that the tractor could hook up to the trailer The
driver then received a phone call from his djspatch advising .that the trailer was empty and that he was
authorized to take the traller The forklift operator never advised the tractor trailer driver that he was -
removing the safety and the driver assumed the safety was already off and backed his truck to connect the

* fifth wheel ” The assistant prosecutor replied that the tractor-trailer no longer needed to be impounded (R-

_4). Czepiel was unaware of the email exchange but testified that he did not disagree with the account of .

.

.%5\
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) Respondent Stelian I. Rosu, testified that he had driven tractor-trailers to the IP site
_on numerous occasmns over a period of years On the day of the colhsron when he arrived
:at IP, he drsconnected the traller from the tractor and the glad hand Iock was mstalled He

> could not reconnect the tractor and traller until the lock was removed He was in the tractor ‘

" when he received a phone call and was told the trailer had been unloaded and he was ready . ,

to leave - Based on his pastexperience at [P, recerpt of the phone call |nd|cated he was ready

. to leave, and he believed the trailer had been emptf’éd and the lock had been removed before

he received the phone call Relying upon the ‘phone call, he"did-not get out of the tractor to
:check the status of the lock or conflrm that the trailer-had been_fully unloaded before .he .
_started the tractor and attempted to reconnect |t to the trailler - He Intended to confirm that the *

traller had been unloaded after he connected the tractor and trarler He conducted hlmself n.

" the same manner as he had during h|s prior tlmes atIP,

N ;

The respondent signed In and out of IP the previous times he Was‘there\ On the day
-of the COI!I_SIbﬂ, heintended to sign out and\ get the requrrfed papen/\rork after he reconnected
the/t“ractor and traller He was not required to get the paperwork before then Rather, he was
required to get the paperwork before he left the IP site  He had never previously gotten the
paperwork before he reconnected the tractor and trailer and his actlonsawere consistent with
how he proceeded durlng h|s prior trips to 1P s o o [

1
= AY

. After he started the trailer, he looked In h|s mirrors As he attempted to move, he felt

: somethlng “holding him ” He exited the traller and discovered his tractor had struck the forklift

operator . o

Additional Findings -

‘ It 1s the obligatlon of.the fact. finder to weilgh the credibility of the wttnesses before
maklng a decision Credibility 1s the value that a fact finder glves to a witness’ testimony

"Credibility 1s best described as that quality of testimony or evidence that makes it worthi/

&

" - ¥ the incident in the document Counsel forithe Commission objected to the characterization of the email
' exchange as evidence of the County Prosecutor's determination concerning whether to proceed-with a
crrmr\nal prosecution - Czepiel was not involved wrth the decision concernung whether to prosecute and did ~
not oplne concerning the determination, .
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of belief “Testimony to be believed must not only proéeed from the m\outh of a credible
witness but must be credible in itself ‘It must be such as the common experience and
‘observations of mankind can approve as probable In the CI‘rcumstance\s) " In_re Estate of
Perrone, 5 N J 514,522 (1950) To assess credibility, the fact finder should consider the

witness’ interest in the outcome, motive, or bias A trier of fact may reject testimony’

because It 1s inherently incredible, or because 1t 1s inconsistent with other tes’flmony or
+ with common experience, or because It |s.6v§rborne by other testimony Congleton v
Pura-Tex Stone Corp, 53 N J Super 282, 287 (App Div 1958)

. As fhe fact finder, | had the ability to observe the demearior, tone, and physical

. actions of the witnesses during the hearing The respondent remained calm and

consistent in his testimony He asserted confidently that he understood and complied
with the protocols governing his work at IP He .was consistent in his recitation of the

‘ protocéls ‘I find his testimony to be credible

Officer Czepiel also testified credibly He acknc;wledged that he did not conduct

all aspects of the investigation about which he testified Upon reviewing another officer’s
report, he abknoWIedgeq that the foquhft operator violated IP protocols and contributed to

“ the caruéex‘of the collision He acknowledged that he did not know where the victim was
pOS,lItIOI"Ied when the respondent began to back up the tractor He testlfléd it was possible

i that the respondent could have checked his mirrors and not seen the forklift operator

Based on the documentary and testimonial evidence, and having had the
opportunity.to observe the withesses’ demeanor and assess their c?edlblllty, | FIND the
following FACTS: ’ ‘

1 The forklift operator was responsible for installing and later removing the gléd-hand

lock on the trailer driven to the IP site by the respondent

-

2 The respondent knew he could not reconnect his tractor to the trailer until the lock was

removed
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.3 IP protocol required IP staff to advise the respondent when hrs tractor: could be

reconnected to the trailer S

e

4 The respondent was advised by IP staff that his tractor-traller was ready to be moved

5 There s not a written requrrernent that, after the respondent was advised that his truck
was' réady, he must report first to’ the IP office and retrieve paperwork before he
reconnected his tractor to the trailer ‘

. S .

6 No other evidence was presented to demonstrate the respondent was obligated to

report»to the office and retrieve paperwork before he reconnected thel tractor to the

trailer

7 No eV|dence In the record documented where the forklift operator was posrtloned prior
to the coIIrsuon and whether he was VISIb|e through the side-view m|rrors )

RS - B ~ -~

LEGAL ANALYjSIS AND CONCLUSION

" The Commussion 1s empowered to suspend a motorlst’stdrlvrng' privileges for a

V|olat|on of any provision of the motor vehicle statutes or for any other “reasonable grounds ”
N J S A 39 5-30(a) Where the Commrssron proposes suspensron of driving- prrvﬂeges under
N J SA 395-30 as an admlnlstratlve enforcement of the motor veh|c|e regulations, it bears
the burden of proof by the preponderance of the competent and credible evidence Atkinson
v_Parsekian, 37 N J 143, 149 (1962) Preponderance is the greater weight of the credible

_evidence In the case, not necessarily dependent on the number 6f witnesses or exhibits

but having the greater convincing power State v: Lewis, 67 N J 47 (1975)

The primary object of a suspen3|on or revocation of a driver’s I|cense IS to foster

safety on the highway and not to Impose crlmlna| punishment to vindicate ‘public Justlce " ld

at 155, see also, David v_Strelecki, 51 N J 563 (1 968) A decision to suspend rests on a

““ﬂ‘ndrng that “a law of the hlghway has been violated and that the highway would be a safer

place for the public if the violator were removed as a dniver for some period of time " Ibid

3
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Suspensrons must be |mposed only for the purpose of reformlng the partrcular motorist and
, are -not to be imposed admlnlstratlvely for-the purpose of deterring others
,.rlt - ‘o . ) P o - f \\

The present matter‘lnvolves a proposed suspension of respondent’s license due to

the -death of an individual In an accident’ where At s alleged by the Commussion that:

respondent operated his vehlcle in a careless manner NJSA 39 4-97 provrdes “la] person’

who drives a vehicle carelessly, or wrthout due caution and cwcumspectron In a manner SO
as to endanger, or be Irkely to endanger a person or property, shall be guilty of careless
drrvrng Events that contrlbuted to an. |ncrdent should be considered when evaluating the
nature of the rncrdent In State v Tuccrllo 76 N J Super- 584, 590 91 (App Div 1962),
the Appellate Division found - .

‘ i .
The “vehicle was solely under defendant's control,” no
independent or intervening force or agency interfered with

i exercise of such control, and the otherwise unexplained

“ driving of the car off the roadway, over the curb and onto the
traffic 1sland - justifiably gave nse to an inference that
defendant was not operating the vehicle with adequate

. attention or control -- In other words, that he was driving

carelessly within the intent of NJS A 394-97 While the
mere occurrence of an accident does not of itself necessarily
bespeak negligence or careless driving, this court has stated
that it 1s a matter of common knowledge that when proper care
1s exercised an automobile -ordinarily does not leave the

- highway, cross 'to the opp03|te side of the road and collide

_with a pole

© (crtations omrtted)'

. <» \
In Cresse v Parsekran 81 N J Super 536 (App Drv 1963) affrrmed 43N J 326
(1964) the MVC 1s asked to consrder the following

~ (1) Facts that constitute the partrcular vrolatlon (2) Whether
the motorist was willful or reckless, or merely negligent, (3) If
. merely negligent, how negligent, (4) Length of time motorist
has been driving, (5) Whether the offense I1s the first offense,
. (6) Whether the motorist has been involved In any accidents,
. (7) The ‘agé and physrcal condrtlon of the motorist, (8)
- Whether there were any aggravatrng circumstances, such as;
drninking, (9) Whether there were extenuating circumstances,
- (10) The reasonableness of keeprng the motorist off the road,
P ¢ (11) ~Whether suspension would be a . protection or
: - B )

9

t
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= punishment, (12) All other con3|derat|ons based on the facts
and cwcumstances

T

‘The Commission contends that, had the respondent first reported to the IP office to
" retrieve paperwork, he would have had an opportunity to conflrm whéther the lock had been
" removed Had he so inquired; he would have had reason to believe the forklift driver could
have been In the process of removrng“therlock It, thus; argues the responde‘nt violated the

. standard of.care by not Independently confirming it- was safe for him-to move the vehicle
r \ B i >

S : ) . . A

, Here the record reflects that the respondent rehed upon.a directive issued to him by
1P staff No evidence was presented that the respondent had reason to belleve that the .
routrne P protocol had been disturbed Rather, the evidence demonstrated that the .
respondent reasonably beheved that the routine process that he had foIIowed on.previous
ioccasrons was being fo||owed on the day n questlon "The respondents testmony
concernlng -his understanding was corroborated by the emall from. the police department

” captaln who wrote the day after the InC|dent “The driver’ then received a phone call from

his d|spatch advising that the trailer was empty and that he was authorlzed to take the |

“traiier The forklift operator never advised the tractor traller dnver that he was removing

the safety and the driver assumed the safety was already off and backed ‘his truck to ‘J '
‘cohnect the frfth wheel ” (R-4) Hearsay evidence may be used to corroborate :
competent proof, or competent proof may be supported or given added probatlve force

* by hearsay testmony, when there is°a residuum of legal and competent evrdence in the

.record Weston v_State, 60 N J 36, 51 (1971), NJAC 11-155 \

\ l
- o R -

While, in retrospect, it would.have been prudent for the respondent to confirm that it

was safe for him to connect the tractor and trailer, he neither had an obligation nor a reason

to do so, given the evidence concernlng operatrons\at the IP site  There is no evidence that -

. the forklift operator was visible or that the respondent carelessly ‘dréregarded an indication ~ -

“

3 Czepeel testified, based on his refreshed recollectlon that the forklift operator violated IP protocol and that the
violation contributed to the collision” The document used to refresh his recollection was not authored by Czepiel
and was not entered into evidence The author of the other document that referenced the forklift driver’s actions
(R-4), did not testify and, Czepiel, the only witness. questroned about the document, did not testify to having
.personal knowledge of the forklift operator's actions The forklift operator's alleged failure to comply with IP
protocol has not been found as fact and, therefore is a not a basis for the conclusion in this matter

o
t R ~ N a

. 10.
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-

that he-was. 1h the vicinity of the vehicle Thus, the respondent did not operate his vehicle
without due caution and C|rcum§pect|on and“in a manner Ilkely‘to endanger a person or

-property

Based on the.above, | CONCLUDE that-the Commls‘smn has not met its burden of
: provmg by .a preponderance of the evidence that the respondent:committed the moving

_ violation of careless driving - While the death of the forklift driver was unquestlonabl‘y a tragic

.- accident, the preponderance of the evidence 1n the record.does not support a finding that the

collision was the result of respondent-having operated his vehicle in a careless manner

L. .
LS
™

ORDER

Accordingly, it s ORDERED that the Scheduled Suspension Notice ISSUEd by the
Motor yehlc]e Commuission under date of; to respondent Stelian |- Rosu 1s REVERSED.
. I hereby FILE my nitial decision with the CHIEF ADMINISTRATOR OF ‘THE

MOTOR VEHICLE COMMISSION for conS|derat|on

This recommended deC|S|on _may be adopted modified or rejected by the CHIEF
QADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION, who by law s authonzed
to make a final dec15|on In thls matter If the Chief Administrator of the Motor Vehlcle—
A‘iComm|SS|on does not adopt modlfy or reject this deC|S|on within forty-flve days and
. unless such time imit 1s otherwise extended, this recommended decnsmn shall become a
" final decision in accordance'with N J SA 52 14B-10

- ('
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"Within thirteen -days from the date on which this-recommended_decision was
mailled to the parties, any party may file wrtten exceptlons W|th the CHIEF
ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION 225 East State Street, -
PO Box 160, Trenton, New Jersey 08666- 0160, marked “Attentlon Exceptlons A

~ copy of any exceptions must be sent to the judge and to the other parties

)

August 9, 2018 “ S 8 O e —

_DATE- T - JUDITH LIEBERMAN, ALJ
Date Recelved at Agency ) ) ?/Q/ g . N
Date Mailed to Parties N ‘ : ?/ 9 /(&’ L

T -
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APPENDIX
WITNESSES.
;- . . . ~
For petitioner: . ‘ .
Sgt Nicholas Czepiel
. For respondent:
. N
Stelian | Rosu R
EXHIBITS

Jo'int‘
'* J1  Death certfficate
" J-2  Certfied dniving record

J-3  Diagram of accnder]t (4 pages)

.For petitioner?

P-1 None
. P-2- Signinsheet |
P-3  Tractor-traller photo

P-4  Side-view mirror photo

-

P-5 Side-view mirror photo

et
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For respondent: .

R-1

t~

"R:2

3 . Accident report

IP traller securement rules

IP safety notice

]

September 7, 2016, emall correspondence  ° S

-Field of vision rendering o ) : -




