STATE OF NEW JERSEY

OFFICE OF THE ATTORNEY GENERAL
DEPARTMENT OF LAW & PUBLIC SAFETY
DIVISION ON CIVIL RIGHTS

DCR DOCKET NO. ED35HE-53733
REFERRAL NO. 17E 2008 00277

JOANNE M. DEMITRI,

and

CHINH Q. LE, ESQ.

DIRECTOR, NEW JERSEY DIVISION ON
CIVIL RIGHTS,

Complainants,

V. FINDING OF PROBABLE CAUSE
WINSLOW TOWNSHIP BOARD OF
EDUCATION,

)

Respondent. )

)

Consistent with a Verified Complaint filed on January 31, 2008, the above-named
respondent has been charged with unlawful discrimination within the meaning of the New
Jersey Law Against Discrimination (LAD), N.J.S.A. 10:5-1, et seq., and specifically within the
meaning of N.J.S.A. 10:5-12(a) because of disability.
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Chinh Q. Le is the Director of the Division on Civil Rights and, in the public interest, has
intervened as a Complainant in this matter pursuant to N.J.A.C. 13:4-2.2(e).

SUMMARY OF COMPLAINT

Complainant, who simultaneously held both Teaching Assistant and Head Care Giver
positions with Respondent, alleged that she was discriminated against based on her disability,
ventral hernia. Complainant alleged that, after taking an approved medical leave, she returned
to work and presented a physician’s note which permanently restricted her from lifting more
than 5 pounds. Complainant further alleged that she returned to her Teaching Assistant
position, but Respondent refused to reasonably accommodate her lifting restriction in the Head
Care Giver position and discharged her from that position.



JoAnne M. DeMitri v. Winslow Township Board of Education
Docket No. ED35HE-53733

SUMMARY OF RESPONSE

Respondent denied discriminating against Complainant for any reason including
disability. Respondent admitted discharging Complainant from her position of Head Care Giver
in Respondent’s Before and After School Program because of her 5 pound lifting restriction.
Respondent asserted that this restriction would not allow her to perform the essential functions
of her position.

Atco, Camden County, New Je RIO\ 5 education and
recreation activilles ey en 3 years of age and older.

o resides in Williamstown, Gloucester County, Ne sybegan work
eaching Assistant in 1984.

plainant in this matter pursgaat to N.J.A.C. 13:4-2.2 (e).

VESTIGATIO

‘ on that

,.‘.f“ tigation reveglled suf§icient €
er from

subjected i@ unlawful discri
er positio

ion ré@vealed that in %008 / i i Teaching

provide assistan 5 under the sug

Head Care Giver, /e ¢ out Respondent’s
programs and activiti ﬂ"‘. vealed that from April
2007 to August 19, 2007, i e Tu ed medical leave. She
returned to work on August E’-}_& ‘{‘T EW i ion of 5 pounds, related to a

disability. Complainant returned to gosition, but Respondent discharged
her from the Head Care Giver position.

in various acti

Assistant fo of en position --
Head Care G IRBsponder Before a : 001" Progranasaiia Township
School #3. ASEhReaet Assistant, Compla t was assigned ig GEBssi@bm teacher to




Respondent asserted that it discharged Complainant because she needed to lift more
than five pounds to perform the essential functions of a Head Care Giver. Respondent asserted
that the Head Care Givers are responsible for the supervision and oversight of the children, and
that this responsibility requires the lifting and carrying of children when necessary. Respondent
also asserted that Head Care Givers must lift and carry materials and snacks weighing more
than 5 pounds.

In response to the Division’s Document and Information Request, Respondent failed to
provide the Division with a written job description for the Head Care Giver position, but asserted
that the essential functions of the position include:

. Providing for the adequate supervision and ensuring the safety of several dozen
students, who range in age from three to eight years of age;

. Setting up materials before the arrival and putting materials away after the departure of
the students;

. Planning and organizing activities for the children;

. Setting up and clearing snack items for the children; and

. Completing paperwork related to staff and student attendance.

The Division’s investigation did not support Respondent’s contention that Head Care
Givers must be capable of lifting or carrying children or objects weighing more than 5 pounds to
perform the essential functions of that position. In an interview with the Division investigator,
Complainant asserted that during her four year tenure as a Head Care Giver, she never had to
lift or carry a child, nor perform any heavy lifting, and that when lifting was required,
Complainant utilized the 5 Care Givers whom she supervised and who were on site, to perform
those duties.

The Division’s investigation interviewed each of Respondent's 7 Head Care Givers.
Each oversees a Before and After School Program at one of Respondent’s schools, and their
tenure in that position ranges from 2 to 16 years. These employees provided additional
evidence that lifting more than five pounds is not required to perform the essential functions of
the job. Only 2 of the 7 Head Care Givers said that they ever lifted or carried children or moved
boxes or supplies to carry out the necessary functions of their jobs. The remaining 5 of the
Head Care Givers said that they are always able to utilize their Care Givers to perform any
lifting or carrying of children, boxes, supplies, games and milk cartons, because the Care Givers
work directly with the children, and are there to perform these types of tasks. Although two of
these five stated that they sometimes voluntarily chose to lift or carry children on occasion (for
example, to comfort a child whose parent was leaving), they noted that they could have
accomplished the task in other ways, and it was not necessary to perform their jobs. One of the
Head Care Givers also noted that children with disabilities have personal aides to assist them,
and another noted that when a child is injured, it may be inappropriate for the Head Care Givers
or Care Givers to move the child, and it may be advisable to wait until a medical professional
arrives. Based on the evidence that only two of the seven Head Care Givers ever felt it
necessary to lift or carry children or objects weighing more than five pounds, the investigation
cannot conclude that the ability to lift more than five pounds is necessary to perform the
essential functions of Head Care Giver, including her role in supervising and ensuring the safety
of children, and arranging and setting up activities and snacks.

The Division’s investigation further revealed that before discharging Complainant,
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Respondent made no attempt to explore possible disability accommodations that might enable
Complainant to perform the essential functions of her job, and did not engage Complainant in an
interactive process to determine whether any accommodations were necessary or feasible.
During the Division’s investigation, Complainant asserted that Respondent had alternatives
readily available, such as assigning her to School #6, which had a student population of third to
fifth graders, who are more self-sufficient and would be less likely to need assistance from staff.
In an interview with the Division invesi Giver at School #6 stated that she
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Here, Respondent discharged Complainant from the Head Care Giver position because
her disability prevented her from lifting more than 5 pounds, asserting that her job duties
required her to lift and/or carry children and other objects. The investigation’s interviews with
Complainant and the other Head Care Givers support the conclusion that they could perform the
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essential functions of their jobs without engaging in such lifting or carrying. The investigation
disclosed sufficient evidence to conclude that on the occasions in which other Head Care Givers
lifted children or other heavy objects, they would have been able to carry out the essential
functions of their jobs without doing so. Thus, the investigation supports Complainant’s
contention that no accommodation was even necessary for her to continue her employment as
a Head Care Giver. This supports a finding of probable cause that Respondent did not
reasonably arrive at its conclusion thais a0t perform the essential functions of
her job, and shows probable

reasonable
plainant has presented at least one accommoda Aould have
addressed t's concerns about lifting children - - re-assignment
older child

CE OF THE ATTORNEY GENERAL



JoAnne M. DeMitri v. Winslow Township Board of Education
Docket No. ED35HE-53733




