'PAULA T DOW :
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Division of Law
- 124 Halsey Street 5 Floor
...P.O. Box 45029 o .
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.;By AlmaWells G S BRSPS
- Deputy: Attomey General o
(973)-648:3762

__D_OW AttorneyGeneraloftheStateof woe T
*".New Jersey, and THOMAS R. CALCAGNL | - - . Civil Action
“Acting Difector. of the New Jersey Divisionof | -~ =
'Consumer Affa1rs : .

© Plaintiffs; |

L Defendam |

w1th Ofﬁces located at 124 Halsey Street Fifth Floor Newark New Jersey, and Thoinas R: Calcagm,

Actmg Dlrector of the New J ersey D1v1s1on of Consumer Affarrs ( ‘Dlre'c“;t’Or”)- with offices located at

124 Halsey Street Séventh Floof, Newark New Je ersey, by way of Complalnt state




G :proper i Mercer Countyv pursuant o R # 3 2 becaus _1t is’

- j l : The Attorney General is chargedw1th the res‘poﬁSibility of enforcing the New Jersey
.. Consumer Fraud Act NJS.A SA. 56: 8-1 et seq. ;(“CFA”)v and all reéulations promulgated thereunder
N.JA.C.13: 45A-1 1 et seq. (“CFA Regulatlons”) The Dlrector 18 charged with the respons1b1l1ty of
. | adrmmstenng the CFA and the CFA Regulat1ons on behalf of the Attorney General

RA :v By th1s act1on the Attorney General and the Dlrector (collectwely, “Plaintiffs”) seek

[ 1n_]unct1Ve a‘nd o‘ther‘r‘ehef'for v1dlat16ns -of the CFA Plamnffs Bﬁﬂg‘ this acnoh p"ur‘s'ixaﬁ't 6 their _

S ""authonty 1mder the CFA spemﬁcally NJ S A 56 8 8, 56: L8 11, 56 8- 13 and 56 8 19 Venue is

. DefendantThe Dannon CompanyInc (Dannon or f‘lj'efendant;’)' is aDélawaéfé

S corporatlon that mamtams a pnn01pal place of bus1ness at lOO H111s1de Avenue Wlnte Plams New '

"*f‘York 10603

; 4 o At all relevant tlmes Defendant has manufac

' food products to consumers throughout the Umted States 1nclud1ng the State of New J ersey( ‘New

- .'_F'Jer”" :y’ or “State”)

: 5 The Defendant has made health-related cla1ms in the- marketlng, packagmg,
‘ advertlsmg, offermg and selhng of 1ts hne of Act1v1a yo gurt and DanActwe food products that were

not substant1ated by competent and reliable s01ent1ﬁc ev1dence at the t1me the claiins were made in

- vrolatlon of State law

6. COnCeming Activia, Plaintiffs allege that the Defendant’s health-related claims, which

county n whmh Defendant has

:""f’"ed marketed dlstnbuted and sold'



i :Zant1v1r __“and other germ ﬁghtrng

asserted a benefit for combating slow intestirial fransit time, temporary irregularity, diarrhea,

_ constipation, bloting, digestive e'orr‘xfdrt and othér regularity problems, were misleading, deceptive

< dnid unfair in that they were tot adequately substantiated at the tithé the claims were made. Among

other things, Plaifitiffs allege thiat the Defendarit did riot have adequate substantiation to support

claims that Activia provided select health benefits at one 4 oz. serving per day for two Weeks.
Further, Plaintiffs allege that the Defendarit made diréct or implicit claims to mitigate, prevent or
B ‘tfézit‘ certam 3’di5eﬁé‘é§ relating to digestive health, that were unlawful afid also not substantiated by

e 'fcompetent and rehable sc1ent1ﬁc ev1dence at the t1me ttie clalms were made

7. Co'n‘c“e'nnng D“j"‘-ﬁi’

R ,Whi‘c’h:’we'ré pbsitic‘sﬁéd' to_""“‘bvlde ~1m‘ 'm“ 'umty,”za g"'e"ner

wellness beneﬁt and whlch clalmed

A’beneﬁts were mlsleadlng, deceptlve and unfalr in that they were

-' :not adequately substa:ntlated at the tirvie the clalms were made Further Plalntlffs allege that the

‘ IDefendant made drrect or 1mp1101t clalms to m1t1gate prevent or treat certaln dlseases mcludmg the

| commion cold and the ﬂu that Wwere unlawful and also not substantlated by competent and rehable :

: ;'sci.‘en_tiﬁc evidence a"t' 'the ~t1f"n-e the claiing wete r'_rrﬁd‘e; -

¢ ctrve Plamtrffs allege that the Defendant s health—related clanns ‘



| sria;'crr«*rc ALLEGATIONS

8 Act1v1a 1s a yogurt product produced arid d1stnbuted by the Deferidant that is sold at
. thlrd-party retallers throughout the Umted States, mcludmg in. New J ersey, ‘at what amounts toa30%

to 50% prernlum over other yo gurt products

9L_ - Currently,~ the Defendant ’S. Act1v1a product lme1mcludes Act1v1a Act1v1a Fiber, -

i Act1v1a L1 ght Act1V1a Drmks and Act1v1a Desseit. The Defendant § yo gurt products are packaged 1n'
: '4 0Z. umts ot 24 07 tubs ina Vanety of ﬂavors mcludmg vamlla strawberry, blueberry, rmxed berry

andprune o

10 The Defendant began marketmg Act1v1a in February 2006 through an extenswe

lmarketmg campalgn that mcluded telev1s1on rad1o pnnt web and 1n-store components From the

o -untral product launch of Act1v1a the Defendant posrtloned Act1v1a as helplng to regulate one’s

B f'dr‘gestrve‘ system-

- ll | From the 1n1t1a1 product launch the Defendant emphasrzed the presence 9f '

5 Bzf dobacterzum ammalzs DN-173 010 which it marketed under the fancrful trademarked hame

Bzﬁdus Regularzs as a drst1ngu1sh1ng component 1ngred1ent that différentiated Activia from
tradltronal yogurt products and competltors Atthe product launch and thereaﬁer the Defendant
o ;assert’ed that “Bzf dus Regularzs was a probiotic baceteria stram that helped to: contnbute to the
- purported regularrty beneﬁt |

. 12§ Imtrally, the Defendant broadly asserted, in advertlsements like the one shown below
that Act1v1a “helps regulate your dlgestlve system naturally’ wrthout any d1scla1mer while only
;.holdmg screntlﬁc evrdence purportedly showmg an effect on consmners w1th slow transrt trme .

=(1 e. the length of time for food to travel from being 1ngested to ehrmnated from the body)




' Help regulate you
| digestive sysfem...

. 13 | Later the Defendant attempted to quahfy the , helps regulate your dlgestlve system
taglme w1th an asterisk 1nd1cat1ng that its claim referred only to ;‘help [1ng] with slow mtestlnal transit
t1me when ‘gaten every day for two weeks as part of a balanced d1et and healthy l1festyle |

14.  The Defendant clalmed that Activia prov1ded a beneﬁt fo consumers w1th normal
trans1t tlmes when it did not hiaVe (":'ornpet‘ent’ and reliahle scientific eyidenc'e to sﬁbstantiate the

clalms at! the tithe: they were made ,

3 1-‘5 The Defendant 1mphcltly cla1med through-_; S »broad unquahﬁed taghne “helps :
o regulate the dlgestlve system that Act1v1a prov1ded consumers with bowel movements at ﬁxed
umform of normal 1ntervals when it did not have competent and rehable sc1ent1ﬁc eyldence to
- substantlate jthe-clalms at 'the tlme _they were made. |

'. 16 : The Defendant also assertedthat Act1v1ahad ait effccton the stomach and the process
of di ge'stion when it did r_i’ot'have ‘co‘mp'e'teﬁt and reliahle SCientiﬁc evidence to substantiate the claims
at the time they were made. For example, in séveral n'atio‘nwlde adV'ertis'ernerits, the Defendant used

the tagline “two delicious weeks to oné happy tunﬁny!”




-,Twé delicious |
“weeks to one
| hcrppy tummy

arﬁeed |

o 17. _ Through advertlsements that referenced bloatmg through statements like “some days

B '_ =does your dr gest1Ve system feel lrregular ahd bloated > the Defendant asserted that Act1V1a prov1ded a

._-’b'eneﬁ"t ’on bloatln‘g v_vhe- it di " _‘ rnpetent and reh cier ﬁc_e‘v‘ld'enc"e 10 'sub‘sta_ntlate the

1 8. The Defendant lmphmtly asserted that Achv1a had ' 'annmlcroblal beneﬁts anti-
1nfect10us beneﬁts and an effect on colon cancer when it could not make these cla1rns without pre-
fappro'valfas adrug 'and also"did "not haV‘e coin'petent and "reli'able"scientiﬁc evidence to substantiate

- the clalms at the tinie they were made For exarnple the Defendant sent health professmnal Activia-

B branded‘_lnformatlonal brochures that prommently hlghhghted the Act1v1a brand name and logo

contamed the followxng excerpts




) 19 N DanActlve isa da1ry drmk product produced and dlstnbuted by the Defendant s

sold: at thlrd-party retallers throughout the Umted States 1ncludmg 1n ‘New J ersey

ctive - product 11ne 1ncludes DanActlve and

20 Currently, the Defendant s DanA

DanActlve nght DanActlve is packaged in 100 mL “dally dose” bottles and comes ina vanety of

naticnal‘iy yyith an ex_ten_siye nationWide "mark'e'tin"g cariipaign that included :teleyi“sionlradid :-;pnnt ,
web and irf¥stofe components From the initial product launch of DanActlve the Defendant
-posrtloned the product as proyldmg consumers w1th 1mmumty’ rather than asa modest role in
' 'helpmg support or mamtam the nnmune system The taglme the Defendant used for DanActlve was

“help streng‘then your body s def‘enses;




22, From the 1mt1a1 product launch the Defendant emphasmed the- presence of A
Lactobaczllus casei stram DN-l 14001, wh1ch it ma:rketed under the fan¢iful, trademarked name L.

| " casei Defenszs and later L casez Immunztas At the product launch and thereaﬁer the Defendant

- Vasserted that the strams were problotlcs

“ 23 ' The Defendant represented that DanActlve would prov1de health beneﬁts to

--consumers w1th normal fﬁn’ctlomng _ _mmune systems when 1t d1d not have competent and reliable

- sc1ent1ﬁc ev1dence to substantlate hi t1me the were made |

: 2__4 The Defendant also represented that DanActlve would provrde health beneﬁts on the

immnitine systems of chrldren when it d1d not have competent and rehable screntlﬁc ev1dence to

“ f's'ub's:tafinét"e the élarms at-th’é time they Were'-rna’de.-. 'Exa:r‘n'p"le adtf’ertlsements are sht)‘Wn be’low:

25, T national advertisements, the Defendant-directly and implicitly claimed that

DanActive provided germ fighting, antiviral, cold prevention; fiu prevention and.'_'other'_ disease




prevertion beﬁeﬁts 'When_v it did not have comipetent and reliable scientific evidence to substantiate

the clalms at the tlme that they were made

26, In 1ts DanActlve advertlsements the Deferidant featored situations commonly

associated ‘with cdld,-..ﬂa;jo‘r virus t'r'ansmissio'n 'including, bu‘t not limited to, getting s_nee'zed on,

. _standing in the rain or snow without adequiate clothing coverage, digging through a comfnercial

 whenitdid nothavee

they Were made

27 T other natlonal advertlsements ran durmg the peak of cold and ﬂu season the

Winter is right
around the comer.
Areyouready? ‘o .

e ik e o ok, Y 0 kot v

Wi Stringthen Your Bédy's Defanias

Fiiemocs iasaiicrThn dusinreiem




28, InDanActlve Vt_ele'ViSion 'adVertisementsv, the"ﬁe'fendan't " featured an animation
“d"e"pi"ctir'_iga cellularmembrane “fortified with L. casei Intmztnfitas”.repelling all or nearly alf of
‘ animated deprctlons of germs |

L 29 In DanActlve televmon advertisements, the Defendant also symbohzed a weak
lmmune System b'y- depl‘ctmg‘ th‘ej- actors in grayscale, wh11e the rest of the screenshot remiained in

: olor In these advertlsements, once the actor drank DanActlve he ot she returnéd to color and then

Ecorrvey'ed a‘ye'llow Halo 'm_.the' §i ’e'color yellow used on the DanActlve bottle and logo The tise of

s 4R i"m‘;j Atiof convé;')"iéd‘_-_that” _anActrve_ ‘prowdes ‘d1sea"se -prote"ctron to consumers when the
 Defendant did not have competent and reliable scientific evidence to substanitiate the claims at the -
 titne they wé'refmade-* o

- 3()».' ::._. The Defendant mlsled consuihers, mcludmg those n New Jersey, as to matter of facts

_"1n thelr adVertlsements product labelmg and marketmg materrals as sét forth n paragraphs 8 through

| '30'ab‘°”"’iei}. A

COUNTI

VIOLATION OF THE CFABY DEFENDANT :
UNCONSCIONABLE COMMERCIAL PRACTICES

- 31 Plamt1ffs re’ at a:nd reallege the allegatlons contamed e paragraphs 1 through 30as
if’ more fully set' forth herem‘ '
32. o The CFA NJ S. A 56:8-2, prohlblts

" The abt, use or employment by any person of any unconscionédble
- cominercial practice, decéption, fraud, false preterise, false promise,
_misrepiesentdtion, or the knowinig[] concealment, suppressxon or
“Griissionr of any midterial fact with iriterit that-others rely upon- such .
. concealment suppression or oinission, in conrection with the sale or
o :advertlsement of any mérchandise .

‘10




33.  Defendant’s yogurt and dairy drink food prodircts ccmpﬁse “merchandise” within the
*meaning of the CFA, NLS.A. s6: 8- 1©).

'3'4. . Inits advertlsement and sale ofi 1ts yogurt and dalry drmk food products fo consumers
in New Jersey, D’efendaﬁt has engetg'ed i the use of unconSC1onable cominercial practices.

35 | ﬁeféndént”s"'éonduct m violtion of tﬁe CFA includes_, but is not li'miAte(i‘to, the
fcichiﬁg uﬁccsnsCionaB‘le 'coi‘nmm‘f::i'al pfaétices: |

a. Maklng health—related or other claims w1thout competent and rehable
: sc1ent1ﬁc evxdence to substantxate such claiths; 4nd

b Makmg health—related clalms inits: advertlsements claiming to prevent, treat,
.. 6r cure disease that were unlawfiil becauise Défendant falled to obtaln
N advance approval for such claiins.

36 " Fach unccn's_cmna'ble commer‘c1al practice by Defendant- constitutes a. s‘eparate :

violation under the CFA, N.LS.A. 56:8-2.

11




| PRAYERFOR RELIEF

WHEREFORE based upon the foregomg allegatlons Plaintiffs respectfully fequest that the

Court enter ]udgment

(a) I:V ;}Fmdmg that ’ihe A6t and omissions of the Defendant constltute multlple
instances of unlawful practlces in violation of the CFA, N.J.S:A. 56:8-1 et

" s -

(b Permanently enjoining’the Defendant and its owness, officers, directors,
- shareholders, foundefs, - mahagers, agents, sérvants, employees,
representatlves mdependent cotitractors, corporatlons subsidiaries, affiliates,

. “§UCCEssors; a551gns arid all other persons or ent1t1es directly urider its control,

"from engagmg in, contlnumg o engage in, of domg any acts or practlces in

the acts and practlces alleged i thls Complalnt

(¢) A» _As‘se‘S‘smg the maximuin statutOry. civil penalnes' again's't the Defendant for
- each and every violation of the CFA, in accordance with N.J.S.A. 56:8-13;

(d) . Dirécting the assessmient of costs and fees, inciuding attorneys’ fees, against
‘ the Defendant for the use of the State of New Jersey, as authorized by the

VCFA NJSA 568113ndNJSA 56819 and ‘

(e) Gra‘r’r_tin'g‘ such other 'reliéf as the rntér“eSts of Justlcé may require.

" PAULA T. DOW
ATTORNEY GENERAL OF NEW JERSEY
Attoiney for Plaintiffs

By:_ @, w
gﬁna Wells-
eputy Attorney General
Consumer Fraud Prosecution Section

Dated: December 14, 2010
- Newark, New Jersey -
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RULE 4:5-1 CERTIFICATION

I cér'tify, tothe best of my informiation and belief, that fhé'_inattér in coh‘t’ro’versy- in this action
. invelving the aforementioned vi_olatfc’)h's of fhe CFA,N.J.S.A. 56:8-1 ét seq., is not the subject of any
.} other vactiibﬁ‘péﬁdiﬁg inany oiher court of this State.

o . I further certify tha’f :th:é matter in éoh’t‘ro‘versy‘.‘i‘n this aé:ﬁ_dn is nét the subjgct of a pending
- arb‘ltratlon proceedmg in thls State, nb; is any other action or arBitrétion p'rocéeding contemplated. I

i cértify that there is no othet party who should be j oined in this action at this tinite.

BAULAT DOW
ATTORNEY GENERAL OF NEW JERSEY
Attoriiey for Plaintiffs ;

Coristiriier Fraud Prosecution Section

" Dated: Decemier 14,2010
Newark, New Jersey
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RULE 1:38-7(c) CERTIFICATION OF COMPLIANCE

I ceitify that confideritial personal identifiers have been redacted from documents now

submitted to thie court, and will be redacted from all dociients subinitted in the future in accordance |

with Rule 1:38-7(b).

: _PAULA T. DOW
ATTORNEY GENERAL OF NEW JERSEY
Attomey for Plamtlffs

Consumer Fraud Prosecutlon Section

" Dated: Décember 14, 2010

"“Newark, New Jersey

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4: 25- 4, Alina Wells, Deputy Attorney General is hereby des1gnated as trial

éotlnsel G behalf of Plaintiffs iti this aQtIGIl-

:-"'PAULA T. DOW |
'ATTORNEY GENERAL OF NEW J ERSEY
_Aftorey for Plamtlffs :

By.. [x) (W ajfﬂ L
' iha Wells ‘ '
Depiity Aftormey General

Consumer Fraud Prosecution Section

Dated: 'December 14, 2010
' Newark, New Jersey
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