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| WHEREAS the parties to this action are Plaintiffs Paula T. Dow, Attorney General of

the State of New Jersey, and Thomas R. Calcagni, Acting Director of fhe New Jersey Division of

Consumer Affairs (collectively, “Plaintj_ffs” ,,and The Dannon Company, Inc., a Delaware

corporation (“Defendant™).




I INTRODUCTION

1.1 As evidenced by the signatures of counsel, the Parties do consent to the entfy of
this Final Consent Judgment (“Consent Judgment™) and its provisions.

1.2 After engaging in settlement discussions, the Defendant eenters into this Consent

- Judgment to avoid the time and expense associated with litigation. This is a Consent Judgméﬁt

for which execution may issue. This Consent Judgment is for settlement purposes only and does

not constitute an admission by Defendant that the law has been violated as alleged in the

Complaint, or that the facts as alleged in the Complaint, other fhan the jurisdictional facts, are

true.

1.3 The Defendant hereby accepts and expressly waives any defect in connection with

‘service of process issued to the Defendant by the Plaintiffs.

1.4  This Consent Judgment is entered into by the Defendant as its own free and

' voluntary act and with full knowledge and understandmg of the nature of the proceedings and the
..obligations.and duties imposed upon.-it by this-Consent Judgment, and-it consents to ité--entry-
without further notice, and avers that no offers, agreements or inducements of any nature .

whatsoever have been made to it by the Plaintiffs or their attorneys or any State employee to

procure this Consent Judgment.

1.5 The Defendant has, by signature of counsel hereto, waived any right to édd, alter,
amend, appeal, petition for certiorari, or mbve to reargue or rehear or be heard in connection
with any judicial proceéding upon this Consent Judgment and any and all challenges in law or
equity to the entry of the Consent Judgfne'nt_by the Court. If fhe Court elects to hold any hearing

on this Consent Judgment, a representative of the Attorney General’s office will briefly




summarize the settlement for the Court. The Defendant agrees to support the Consent Judgment

and its terms at any such hearing for approval.

1.6 In the event the Court shall not approve this Consent Judgment, this Consent

Judgment shall be of no force and effect against either Party.

II.  DEFINITIONS

2.1 As used bin this Consent Judgment, the following words or terms shall have the

following meanings:

A.

“Adequaté and Well-Controlled Human Clinicél Study” means a
human clinical “study conducted by persons qualified by training and

experience to conduct such study. Such study shall be randomized, and -

unless it can be demonstrated that blinding or placebo control cannot be

effectively or ethically implemented given the nature of the intervention,

shall be double-blind and placebo-controlled.

“Advertise,” “Advertisement,” or “Advertising,” means any written,
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oral, graphic, or electronic statement, illustration, or depiction, including

Labels or Labeling, that is designed to create interest in the purchasing oﬁ
impart information about the attributes of, publicize the availability of; or
affect the sale or use of] the Defeﬁdant’s goods or services, whether the
statement appears in Labels or Labeling, in a ‘brochure, newspaper,
magazine, free standing insert, Marketing kit, leaflet, mailer, book insert,
letter, catalogue, poster, chart, billboard, electronic mail, website or other

digital format, slide, radio, broadcast television, cable television, or




commercial or infomercial whether live or recorded.

“And” and “Or” shall be construed conjunctively or disjunctively as

necessary, and to make the applicable phrase or sentence inclusive rather

‘than exclusive.

“Atforney General” means Office of the New Jersey Attorney General.

“Covered Conduct” shall mean the Defendant’s Advertising, Marketing

and Labéling practices regarding the Covered Products through the’

Effective Date of this Consent Judgment.

“Covered Product” or “Covered Produets” shall mean: (i) any yogurt _

Including Activia yogurt; (ii) any dairy drink; and (iii) any food or drink
not covered by the foregoing that contains a probiotic, Including

. L]
DanActive.

“Defendant” or “Dannon” shall refer to The Dannon Company, Inc., a

‘Delaware corporation with its principal place of business in White Plains,

New York. For purposes of this Consent Judgment only, the term includes
its successors and assigns and their officers, and each of the above’s

agents, representatives and employees.

“Disease” shall refer to damage to an organ, part, structure or system of

the body such that it does not function properly (e.g., cardiovascular

- disease), or a state of health leading to such dysfunctioning (e.g.

hypertension); except that diseases resulting from essential nutrient
. . 4 ,




deficiencies (e.g., scurvy, pellagra) are not included in this definition.

“Effective Date” shall refer to the date that this Consent Judgment is

signed and fully executed by the Parties and approved by the Court.

: However, the Effective Date as it affects existing Labeling shall be one -

hundred twenty ( 120) dayé after this Consent Judgment is signed and fully
executed by the Parties and approved by the Court. All Covered Products
manufactured: aﬂef the one hundred twenty (120) days shall have the
revised Labeling. However, the Effective Date for existing print

Advertiseme_nts and broadcast Advertisements shall be 90 days after this

Consent Judgmcnt is signed and fully executed by the Parties and

approved by the Couft.
“Eésentially Equivalent Product” means a product that contains the

identical ingredients, except for #active ingredients (e.g., inactive binders,

flavors, preservatives, colors, fillers, exeipients), in the same form and

dosage, and with the same route of admlmstratlon (eg., orally,
sublmgually), as the Covered Product prov1ded that the Covered Product
may contain additional ingredients or other differences in formulation to
affect taste, texture or nutritional value (so long as the other differences do

not change the form of the Covered Product or involve the ingredients

from which the functional benefit is derived), if reliable scientific

" evidence generally accepted by experts in the field demonstrates that the

amount of additional ingredients, combination of additional Vingredients,

and any other differences in formulation are unlikely to impede or inhibit
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the effectiveness of the ingredients in the Essentially Equivalent Product.
“Including” shall mean including, without limitation.
“Label” shall mean a display of written, printed or graphic matter upon

the immediate container of any article, or on the outside container or

- wrapper, if any, of the retail package of such article.

“Labeling” shall meaﬁ' all Labels and other. written, printed or graphic
matter upon 'any article or any of its containers or wrappers, or
accompanying such article.. | |

“Marketing” shall meaﬁ any act or process or technique of premoting,
oﬁ'eriﬁg, seiling or distributing éproduct or service.

‘Trobioﬁcs"" shall mean live microorganisms, which when administered
in adequate amounts, confer é'healfh benefit on the host, excluding the
cultures Streptococcus thermophilus and Lactobacillus bulgaricus.

» . R
‘fSettIing States” shall mean and include: Alaska, Arizona, Arkansas,

Colorado, Connecticut, Delaware, Florida, Hawaii, Idaho, Illinois,

Indiana, Kansas, Kentucky, Louisiana, Maine, Meryland, Massachusetts,
Michigan, Missouri; Montana, Nebraska, Nevade, New Hampshire, New
Jersey,. New Mexico, North Carolina, (-)hi0,> Oklahoma, bregbn,
Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, »

Texas, Vermont, Washington, West Virginia and Wisconsin.

“State,” “State of New Jersey” or “Attorney General” refers to the

Plaintiff and shall mean the Office of the New Jersey Attomey General.



1.  JURISDICTION

3.1.  Jurisdiction of this Court over the subject matter and over the Defendant for the
purpose of entering into and.enforcing this Consent Judgﬁent is admitted. Jurisdiction is
retained by this Court for the purpose of enabling the Plainﬁﬁ's to épply to this Court for such
further Judgments and directions as ‘m'ay “be necessary or appropriéte for the éonétfﬁctibh;
modification or execution of this Conscnt-Judgrﬁent, Including the enforcement of compliance
therewith and remedies, penalties and sanctions for violation tﬁéreof. The Defendant agfees to
pay all Court costs and attorneys.’ fees associated with any successful petition -to enforce any

provision of this Consent Judgment against the Defendant.

1V. VENUE
4.1 Pursuant to N.J.S.A. 56:8.;8, venue as to all matters between the Parties relating
hereto or arising out of this Consent Judgment shall lie exclusively in the Superior Court of New

Jersey, Chancery Division, Mercer County, New Jersey.

V.  DEFENDANT
5.1 The Defendant warrants and represents that it is the proper party to this Consent -
Judgment.

5.2 The Defendant represents and warrants that the execution and delivery of this

Consent Judgment is its free and voluntary act, and that this Consent Judgment is the result of -

' good faith negotiations.

‘5.3  The Defendant represents and warrants that its signatories to this Consent

Judgment have authority to act for and bind the Defendant.




54  The Defendant acknowledges that it understands that the Plaintiffs and this Court
expressly rely upon all representations and Warranties in this Consent Judgment. The Defendant
further acknowledges and understands that if Defendant makes any false or deceptive

representation or warranty, Plaintiffs have the right to vacate or set aside this Consent Judgment,

. inter alia, in whole or in part, and to move that the Defendant making such-fdlée, or aéc_épfiife

representation(s) or warranty(ies) be held in contempt and to seek sanctions and remedies under
any other law, regulation or rule, together with any and all such other sanctions, remedies or

relief as may be available to the Plaintiffs in law or equify, if the Plaintiffs so elect.

VL. APPLICATION OF JUDGMENT
6.1 The Defendant agrees that the duties, responsxblhtles burdens and. obhgatlons
undertaken in connection with this Consent Judgment shall apply to Dannon, its .successors and
assigns, and their officers, and each of the above’s agents, representatives and employees.

»
VII. . PERMANENT INJUNCTION

7.1 All of the requirements of this Section, Part VI, are cumulative and any
representation that Defendant makes shall comply with each and every provision in this Part VII.
Except as provided in Paragraph 7.2, upon entry of this Consent Judginent, the Defendant,

directly or through any corporation, partnership, subsidiary, division, trade name, or other

* device, is hereby permanently enjoined and restrained pursuant to N.J.S.A. 56:8-8 from:

A. Making any express or implied representation in connection with the
Advertising, Marketing or Labeling of a Covered Product, AIncluding
through the use of a product name, endorsement, depiction or illustration,

which - in the context of the Labeling, Advertisement or Marketing




material, directly states or implies that such Covered Product may be used

in the diagnosis, cure, mitigation, treatment or prevention of a Disease,

Including:
1. ﬁsing: :
‘a. ‘the teim L. casei Defensis;
b. the phrase, “strengthens your body’s defensgs;” or
c. any depictions, characters or vignettes that imply active
germ ﬁghting;
2. Representing .that- any Covered Product can be usedv_to treat,

mitigate, cure or prevent diarthea; provided, however, a
structuré/function claiin that the Covered Product supports or

promotes relief from temporary or occasional diarrhea is not

prohibited, if the Defendant possesses'and relies upon competent

: » .
and reliable scientific evidence that is sufficient in quality and

quaptity based on standards genémlly accepted m t_he relevant -
scientific fields when considered in light of the entire body of
r’e;levantland reliable scientific evidence that substantiates that 'thé
represéntat‘ion is true. For purposes of this Paragraph, competent
and reliable scientific evidence means tests, gnalyses, research or
studiés that have been conducte‘_d and evaluated in an objective
manner by qualified persons énd are generally accepted in the

profession to yield accurate and reliablé results.

‘Representing that any Covered Product can be used to treat,
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nﬁtigate, cure or prevent constipation, including through the use of
depictions to symbolize relief fiom constipation; provided,
h(;wever, -a sthtu;e/function claim that the Covered Product
supborts or‘ promotes relief from temporary and  occasional
consﬁpation 1s not prohibited, if the Defendanf possesses aﬁd relies

upon competent and reliable scientific evidence that is sufficient in

-quality and quantity Based on standards generally accepted in the
_relevant scientific fields when considered in light of the entire

- body of relevant and reliable scientific evidence that substantiates _

that the representation is true. For purposes of this Paragraph,
competent and reliable scientific evidence means ‘tests, analyses,
research or studies that have been conducted and evaluated in an

objective‘mannérby qualified pérsons and are generélly accépted
N . _

‘in the profession to yield accurate and reliable results.

Using the Word “ﬁmnunify” or the phfase, “L. .casei irhmunitas”,
providéd, however, that a structﬁre/ﬁinction claim can be made for
the word “hnmunit&” or the phrase “L. casei Immunitas” in which:
(2) the Defendant clearly and "conspicu‘ously modifies  the word
“immunity” or the phrase, “L. casei Irﬁmunitas” with a statement
that the Covered Product merely helps to promote, support or
maintain the immune system of persons who consume a Covere_d
Product; and (b) the Defendant possesses and felieS' upon

competent and reliable scientific evidence that is sufficient in

10




@alify and quantity based on standards generally abcepted ‘in thé
relevant scientific fields, _When considered i light of tﬁe entire
body of relevant and reliable scientific evidence, to substantiate
that the representaﬁon is true. For purpbses of this paragraph,
' compe.térit; and reliable Scieﬁtiﬁc évidené_e means tests, analyées,
research or studies that have been con(iucted and evaluated in an
objective manner _by quva.liﬁed. persons. and are generally accepted
1n the profession_to yield accurate a;ld reliable results. |

Citing, summarizing or linking to clinical studies or research in the

Labeling of a Covered Product if the citation, summary or link to

the clinipal studies or i"esearch; in the context of the Labeling as a
‘whole, implies that_ a Covered Product' or an ingredient in a
COvere(i Product treats, mitigates, cures or prevents a Diséase, eg.,
placement ' on the " immediate Covered Prodﬁct Labeling or
i)ackagiﬁg, inéppr;)pﬁaté prominence, or lack of relétionship .to>the
Cdveréd Product’s express claims. |

Depicting a. cellular wall fortified with a Covered Product that

- repels all, or nearly all, of the depictions of germs.

Making any express or implied representation in connection with the

Advertising, Markeﬁng or Labeling of a Covered Product; Including

through the use of a produét name, endorsement, dépictidn or illustratioﬁ,
 that such Covered Product reduces the likelihood of getting a cold or the

flu, which in the context of the Labeling, Advertisement or Marketing

11



material, directly states or implies that any Covered Product can be used to

treat, mitigate, or prevent a cold or the flu.

Making any express or implied representation in connection with the .

Advertising, Marketing or Labeling of .Acti\}ia yogurt, Including through

the use of a product name, endorsement, depiétibh or iﬁusiféﬁon, that

Activia yogﬁrt relieves temporary irregularity or helps with slow intestinal
transit time, unless the representation is non-misleading, conveys that
eating three servings a day is required to obtain the beneﬁt and, at the time
 the claim is made, thé Defendant possesses and relies upon competent and
reliable scientific evidence that substantiates that the representation is true.
- Pro'v'ided, however, that nothing in this P'aragraph shall prohibit Defendant
- from representing that such benefit can be achieved from eating less than
thfee servings a day if such claim is non-misleading and Defendant
possesses and rglies upon competent and reliable scientific evidence that
Substantiatgs that the representation 1s true.
.For purposes of paragraph 7-.1(C), competent and reliab_lev scientific
evidence shall consist of at least two Adequate and 'Well—Cdntrolled
Human Clinical Studies of Activia yogurt, or ofan Essentially Equivalent

Product, conducted by different researchers, independently of each other,

- that conform to acceptable designs and protocols and whose results, when

considered in light of the entire body of relevant and reliable scientific -

evidence, are sufficient to substantiate that the representation is true.

Defendant shall have the burden of proving that a product satisfies the
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definition of Essentially Equivalent Product.

D. Making any express or implied representation in connection with
the Advertising, Marketing or Labeling of any Covered Product other than
Activia yogurt, Inéiuding through the use of a product name, endorsement,
depictiofx of illustration, that such Covered Product relieves temporary

irregularity or helps with slow intestinal transit time, unless the

representation is non-misleading and, at the time the claim is made, the

Defendant possesses and relies upon competent and reliable scientific
evidence that substantiates that the representation is true.
For pﬁrposes of Paragraph 7.1(D), competent and reliable scientific

evidence shall consist of at least two Adequate and Well-Controlled

Human Clinical Studies of the Covered Product, or of an Essentially

Equivalent Product, conducted by different resea;chers, independently of
- each othe:,.th;t conform to acceptable designs and protocols and whose
results, when considered in light of tﬁe entire body of relevant and feliable.
scientific evidence, are sufficient to substantiate that the representatidn- is
true. Defendant shall have the burden of proving that a product satisfies
thé definition of Esséntially Equivalent Product.

E. Making any express or implied representation in connection with
the Advertising, Marketing or Labeling of a Covered Product, Including
through the use of a prodﬁct name, endorsement, depiction or illﬁstratidn,

about the health benefits, performance, efficacy or safety of a Covered

Product, unless the representation is -non-misleading, and, at the time the

13



claim is made, the Defendant possesses and relies upon compefent and
reliable scientific evidence that is sufficient in quality and quantity based
on standards generally accepted in the relevant scientific fields when
considered in light of the entire body. of relevant and reliable sciéntiﬁc-
evidence to substantiate that the representation is true. |

For the purposes of Paragraph 7.1(E), “competent and reliable scientific
evidence” means tests, analyses, researcil or studies that have been

conducted and evaluated in an objective manner by qualified persons and .

-are generally accepted in the profession. to yield accurate and reliable

- results.

F. Making, in conn’eétio_n with the Advertising, Marketing or
Labeling of a Covered Product, any express or implied representation
about the existence, contents, methodology, statistical analyses, study
scope, valid*ity, results, conclusions, or interpretations of any test, study or
research that is false, misleading or deceptive, or that is misleading or

deceptive when considered together with other representations or

depictions.

.G. Using, in connection with the Labeling of a Covered Product, the

term Bifidus Regularis™, or any other fanciful term that expressly.or
impliedly represents that a Covered Product helps regulate the digestive
system unléss the Defendant clearly and conspicuously idenﬁﬁes the:true
scientific name of the bacteria, Including 1ts ggnus,'species and strain.

H. Using, in connection with the Labeling of a Covered Product, the
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term L. casel Immunitas™, or any other fanciful term that expressly or
impliedly represents that a Covered Product 'suphorts, promotes or
maintains the functioning of the immune system unless the Defendant
clearly and conspicuously identifies: the true scientific name of the

bacteria, Includmg its genus, species and strain.

7.2  Additional Terms Governing Injunctive Rehef

A.

Notwithstanding any of the foregoing provisions, Defendant, __ djr'ectly or

. through any corporation, partnership, subsidiary, division, trade name or

other device, is hereby permanently enjoined and restrained from making

any express or implied statement(s) in connection with the Advertising,

Marketing or Labeling of any Covered Product that is false, misleading or

deceptive, or that is misleading or deceptive when considered together .

with other representations or depictions; and from omitting any material
»

information such that an express or nnphed statement made by the

Defendant, directly or through any corporation, partnership, subsidiary,

division, trade name or other device, is misleading or deceptive

Nothing in this Consent Judgment shall proh1b1t Defendant, dlrectly or

through any corporatlon, partnershlp, subS1d1ary, division, trade name or

 other device, from makmg any lawful, non-mlsleadmg and non-deceptive

representation for any Covered Product that is: (i). speciﬁcally permitted
in Labeling for such Covered Product by regulations promulgated: by the
Food and Drug Administration pursuant to the Nutrition Labehng and

Education Act of 1990; (ii) lawful for the Covered Product under the
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8.1

Federal Food Drug and Cosmetic Act; (iii) lawful for the Covered Product
under any final regulation prommlgated by the Food and Drug
Administration; (iv) lawful for the Covered Product under any>new drug

application applicable to such Covered Product approved by the Food and

| Drug Admihistr_ation; (v) part of the lawful Marketing for the Covered

Product of a homeopathic drug; (vi) part of the lawful Marketing for the
Cdvéred Product of a Medical Food under the Orphan Drug Amendments
of 1998; or (vii) lawful for the Covered Product under a FDA monograph
of an over-the-counter drug. The: faﬂure’ of the FDA, FTC or other law
enforcement agency to take an enforceme_nt action, or the mere pfesence
c;f a represent'atiqn; statement or claim in the marketplace does not mean a

representation, statement or claim is lawful.

VII. COMPLIANCE

Pursuant to N.J.S.A. 56:8-8, ‘the Defendant shall, in connection with the

Advertising, promotion, offering for sale or distribution in or from New Jersey of any Covered

Product:

Take reasonable steps sﬁfﬁcieﬁt to monitor and ensure that the Defendant
ponlplies with this Consent Judgment. In conducting periodic monitoring
of cpmpliance, the Defendant shall document and retain sufﬁcieﬁt
evidence to detail and substgntiate’its m(;nitoﬁng' eﬁ'érts and produce such
documentation as may be requested by the-State within thirty (30) days of

such a request.
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Conduct periodic reasonable monitoring of representations made by the
Defendant concerning any Covered Product when the relevant actors are
engaged in sales or other customer service functions, Including

representations made orally or through electronic communications. For a

period of five 4 yééré ﬁdm- the Eﬁ'ectiire Date of thls Consent JUngﬁenf,

in conducting periodic monitoring of the representations made by the
Defendant coﬁcgrning any Covered Product, ‘the Defendant shall
document and retain suﬁicient_ evidence. to deﬁil and. substantiate its
monitoring efforts and .produCe such documentation to the State within
thirty (30) days of such a request.

Conduct periodic reasonable monitoring of representations made about

any Covered Product on all Internet websites operated or maintained by _

the Defendant or anyone doing so on its behalf. For a period of five (5)

Y ) .
years from the Effective Date of this Consent Judgment, in conducting

periodic monitoring of representations made ‘about any Covered Product
on Internet websites 6p§ra£ed or maintained by the Defendant 6;‘ anyone
doing so on its behalf, the Defendant‘ _silall document and retain sufficient
evidence to detail and substantiate its monitoring efforts and produce such
documentation and records as may be requested by the State within thirty
(30) days of such a request. |

Take appropriate disciplinary action against any einployee_: or agent who
knew or should have known thai he or she had engaged in aﬁy.conduct

prohibited by this Consent Judgment, up to and Including termination of
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any such employment or agency relationship, within a reasonable perioa
of time not to exceed thirty (30) days after the Defendant knowé or should
bave known that such person is, or has been, engaging in such conduct.
Within sixty (60) days after the Effective Date of this Consent Judgment,
send an exact éopy of tlﬁs Ct)ﬁsent judgme‘nt to each of the Defendaﬁt’s
directors, officers, and any e'mployée, agent or third party who creates,
reviews or edits the Defendant’s Adverfisiﬁg, Mérke_:ting or Labeling of
Cox;ered Produpts.l The f)efendant shall document and retain sufficient
~ evidence to confirm distribution as required by this Parégrap’h and shall
produce such documéntation to the State within thirty (30) days of such a
request.

Within 60 days of the Effective Date of this Consent i‘udgment, institute a
reasonable program of surveillance that is adequate to reveal whether the
‘Defendant is disseirﬁnating in or ﬁom New Jersey any Advertising,
Mafkcting or Lébéling material that contains any representation that

violates the provisions of this Consent Judgment. For a period of five 4)

~ years from the Effective Date of this Consent Judgment, the Defendant

shall document and retain suﬁicien;c ‘evidence to detail and substantiate its
program of s_urv-eilvlance and shall produce such documentation to the State
within thirty (30) days of such a'request..

Promptly, ai;d in a reasonable manner, investigat¢ any information the
Defendant receives that any retailer-m; otherv third party in New Jersey is

using or disseminating any Advertisements or Marketing material, or
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making any oral statements, that violate the provisions of this Consent

Judgment, and send Exhibit A to any retailer or other third party whésc
Advertisements or Marketing materials of a Covered Product may violate
the terms of this Conseﬁt Judgment if made by the Defendant. For a period
of five &) years ﬁbril_ the Effective Dat_enc')'f. this Cbhsent Judgrnént; the
Defendant shall document and retain sufﬁéi_ent evidence to detail and
substantiate its investigation efforts and shall produqe such documentation

to the State within thirty (30) days of sucha request.

IX. PAYMENT TO THE STATES

91 No later than thirty (30) days after the Effective Date of this Consent Judgment,
Dannon shall pay a total amount of $21 million to be divided aﬁd paid by Dannon directly to
each Signétory Attorney General of the Multistate Woﬂdng Group' in an amount tb be
designated by, and in the sole discretion of, thé Multistate Executive Committee.® Said payment
shall be used by the States as and for attorn.eys’A fees -and -other costs-of investigation and
iitigation, or to be placed in; or applied to, the consumer protection enforcément fund, includ_ing
future consumer protection enforcement, consumer education, litigation or local consumer aid
fund or revolving fund, used to de-fray the costs of the inquiry leading hereto, or for other uses
permitted by state law, af the sole discretion of each Signatory Attofney General.

X. GENERAL PROVISIONS

! The Working Group consists of Alaska, Arizona, Arkansas, Colorado, Connecticut, Delaware,

Florida, Hawaii, Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan,
Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, North Carolina, Ohio,
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Texas, Tennessee, Vermont,
‘Washington, West Virginia and Wisconsin.

2 The Executive Committee consxsts of Arizona, F]onda, Kentucky, North Caro]ma, Ohio, Oregon
Texas, Tennessee, and Wisconsin. :
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10.1 The acceptance of this Consent Judgment by the Plaintiffs shall not be deemed |
approval by thg- State of any of the Defendant’s advertising or business practices. Further,
neither the Defendant nor anyone acting on its behalf shall state or imply, or cause to be stated or
implied, that the State or any other governmental unit of the State has approved, sanctioned or
authorized any practice, act; adVertiserﬁent or conduct of the Defendant.

10.2 This Conseﬁt Judgment may only be enforced by the State, the Defendant and this
Courtv. a

10.3 The titles and headers to each section of this Consent Judgmen.t‘. are for
convenience purposes only and are not intended by the Parties to lend meaning to the actual

A proVisions of the Consent Judgment.

104 Nothing in this Consent Judgment shall limit the Plaintiffs’ right to obtain
information, décuinents or testimony from the Defendant pursuant to any State or federal law,
regulation or rule.

10.5 Nothi;g in this ansent Judgment shaI_l be construed to limit the-aﬁthbrity of the
Attorney General to pfoteét the interésts .'of the State .or consuiners; Excel;t as provided in
Seétion XII of this Consent Judgment, this Consent Judgment shall not bar the State, or any other
governmental entity from enforcing laws, regulatiqns or rules against the Defendant.

10.6 It is the ﬁtent of the Parties that this Consent Judgment not be admissible in other
actions or binding on the Defendanf in any respéct other thaﬁ in connecﬁon with the enforcement
of thi_s Consent Judgment.

10.7 - No waiver, modification, or amendment of the terms of this Consent Judgment

shall be valid or binding unless made in writing, signed by the Patty to be charged, approved by

this Court and then only to the extent speciﬁcally set forth in such written waiver, modification
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or amendment.

10.8 Any failure by any Party to this' Consent Judgment to insist upon the strict
performance by any other Party of any of the provisions of this Consent Judgment shall not be
deemed a waiver of any of thé provisions of this Consent Judgment, and such Party,
not\withstanding such failure, shall have the right thereafter to insist Au-pon- the “slp—éciﬁ(‘:
performance of any and all of the prox}isions of this Consent Judgment and the imposition of any
applicable penaltiés, including but not limited to coﬁtempt, civil penalties as set forth in N.J.S.A.
» 56:8-13. And/or the payment of attorneys’ fees to the State and other applicable Sta_té‘law.

10.9  If any clause, provision or section of this Consent Judgment shall, for any reason,

be held illegal, invalid or unenforceable, such illegality, invalidity or unenforceability shall not -

affect any other clause, provision or section of this Consent Judgment and this Consent Judgment -

shall be construed and enforced as if such illegal; invalid or vnenforceable clause, section or
other provision ha:i not been contained herein.

10.10 Time shall be pf the essence with respect to each provisidn of this Consent
judgmént ;that requires action to be taken by the Defendant within .a stated time period or upon a
specified date. | '

10.11 Nothing in this Consent Judgment shall be construed to waive any claims of
Sovereign Immunity thé State may have in any action or proceeding.

10.12 This Consent Judgment sets forth the entire agreement between the Parties, and
there are no representations, agreements, arrangements, or unde;standing, oral or written,
between the parties relating to the subj‘ect matter of this Consent Judgment which are not fully

expressed hereto or attached hereto.

10.13 The Defendant will not participate, directly or indirectly, in any activity or form a
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éeparate entity or corporation for the purpose of engaging in acts or practices in whoie or m part
in the State which are prohibited in this Consent Judgment or for any other purpose which would
otherwise circumveqt any part of this Consent Judgment or the spirit or purposes of this Consent
Judgmenf. |

10.14 The Defendant has provided the State with certain documents, adveftiéements’,

and contracts. The Defendant acknowledges and agrees that providing these documents to the

State(s) in no way constitutes the State’s pre-approval, review for compliance with State or

federal law, or with this Consent Judgment, or a release of any issues relating to such documents.

N

10.15- The Defendant further agrees to execute and deliﬁrer all authorizations, d_ocuments

and instruments which are necessary to carry out the terms and conditions of this Consent

Judgment.

10.16 This document may be executed in any number of 'count'erparts and by different -
signatories on separate counterparts, each of which shall constitute an original counterpart hereof
. B

and all of which together shall constitute one and the same document. One or more'counterparts* -

of this Consgnf Judgment may be delivered by facsimile or electronic ‘transmission with the

intent that it or they shall constitute an original counterpart thereof.

XL - COMPLIANCE WITH ALL LAWSY
11.1 | thhing in this Consent Judgment shall be construéd as relieving the Defendant of
the obligation to comply with all state and federal laws, regulations or rules, nor shall any of the
.provisibns c?f this Consent Jﬁdgment be deemed to be permission to.engage in any acts or
practices préhibited by such law, regulation, or rule. |
11.2 Nothing in this Consent. Judgment shall require the Defendant to: (A) take an

action that is otherwise prohibited by the Constitutio_n, laws or rules or regulations made there
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under, of the United States or New Jersey; or (B) fail to take an action which is so required.

XII. RELEASE

12.1 vNothing in this Consent Judgmem shall impair or limit the private right of action
.thét any cppsﬁmer, person, or entity may have against the Defendant.

122 By execution of this Consent Judgment and following a fall and éomplete
péyment to the States, the State of New Jersey r-elea_ses and~fdrevér discharges to the fullest
extent of the law, the Defendant, as defined above, from the following: all civil claims, causes of
action, damages, restitutioh, fines, costs, and penalties that the New Jersey Attorney General

.could have asserted against the Defendant under the New Jersey Consumer Fraud Act, N.J.S.A.

56:8-1 et seq., resulting from the Covered Conduct up to and including the Effective Date that is

.the subject of this Conserit Judgmc‘:nt.. _
12.3 Notwithstanding any term of this Consent Judgment, any and all of the following
forms of liabflity ar_.e specifically reserved and ¢xcluded from the R_eleése in Paragraph 12.2 as to
any entity or person, ‘iné’luding the Defendant: |
A. Any criminal ﬁability that any'ﬁerson or entity, including the Defendant,
has or may have to the State of New Jersey. |
B. Any civil or adminis,t-rative liability that anyvperson or entity, including the
: Defendaxit, has or may have to the State of New J créey under any statute,
regulation or rule not expressly covered by the release in Paragraph 12.2
abqve, including but not limited to, ﬁny and all of the following claims:
(6] State or federal antitrust violations; or
(i)  Stateor fgde;al tax claims.

C. Any liability under the State of New Jersey’s above-cited consumer
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protection law that any person and/or entity, including the Defendant has -

or may have to individual consumers, persons, or entities.

- XIII. DISPUTES REGARDING COMPLIANCE

- 13.1  For the purposes of resolving disputés -with respect to compliance with this
Consent Judgment, should the Attorney General have a reasonable basis to believe that‘ the
Defendant has engaged in a préctice that violates a provision of this Consent Judgment
subsequent to the Effective Date of this Consent Judgment., then the Attorney General shall
notify the Defendant in Writing of the specific objection, identify with particularity the provisibns
of this Consént'Judgment -that tﬁe practice appears to \'-riolate; and give the Defendant thirty (30)
calendar days to respond to the notiﬁ_cation;' provided, however, that the Attorney General may
take any action where thé Attorney General concludes that, because of the specific practice, a
threat to the health or safety of the public requires immediate action.

13.2 | Upon receipt of written notice and within the thirty (30) calendar-day period, the
Defendant shall provide a good faith written response-to the Attorney General's objection. The
response shall include an affidavit containing either:

A. A statement explaining why the Défendént believes it is in compliance
with the Consent Judgment; or |
B. A detailed explanation of how the alleged ﬂziolation(s) occurred; and
i A statement that the alleged violation has beeh remedied aﬁd how
it has been remediéd; or
1. A statement that the alleged violation cannot be reasonably
remedied within thirty . (30) calendar days from receipt of the

notice, but (1) the Defendant has begun to take corrective action to
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remedy the violation; (2) the Defendant is bursuing such corrective

action with reasonable and due diligence; and (3) the Defendaﬁt

has provided the Aﬁomey General with a detailed and reasonable
- time table for remedying the alleged violation.

'.-13.3 ‘Nothing herein shall prevent the Attorney General from agreeing i'n‘writing.‘ to
provide the Defendant with additional time beyond the thirty (30) calendar—day period to respoﬁd
to the notice, |

13.4 Nothing herein shall be construed to exonerate any failure to comply witﬁ any
- provision of this Consent Judgment after the date of entry or to compromise the authority of the
Attorney Geéneral to initiate a proceeding for fa;ilure t(; cémply. Further, nothing in} this Sectién
shall be chstrued té limit the authority of the Attorney General to protect the interests of the
State. |

13.5 The Attorney General represents that she will seekﬂqg_t{'orcement of the provisions .
of this Consent Judgment with due regard for fairness and, in so doihg, shall take into account
;ﬁ'ort's that the Defendant has taken to remedy any claimed violation of this Consent Judgment.

13.6  Upon giving the Defendant thirty (30)' calendar days to respond to the notification
described in Paragraph 13.(1) above, the Attorney General shall be permitted to request and the
Defendant shall prodﬁce relevant, nog-pﬁvileged, non-work-product records and documents in
the possession, custody or control of the Defendant that relate to its compliance with each

provision of this Consent Judgment as to which legally sufficient cause has been shown.

XIV. NOTIFICATION TO STATE

14.1 For five (5) years following the Effective Date of this Consent Judgment, the

 Defendant. shall notify the State, in writing at least thirty (30) calendar days priof to the effective
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date of any proposed changes in its corporate structure, such as dissolution; assignment, or sale
resulting in the emergence of a successor corporation or ﬁhn, the creation or dissolution of
subsidiaries, or any other changes in the Defendant’s status that may impact in any way
compliance with obligations arising out of this Consent Judginent. o

142 Any notices required to be sent to the State or the Defendant by thlS Consent
Judgment shall be sent by United States mail, certified mail return receipt requestéd or other
natiénally recognized courier service _that provides for tracking services a_nd identification of the

pérson signing for the document. The documents shall be sent to the following addresses:

For the State Attorney General:

Alina Wells, Deputy Attorney General
State of New Jersey, Division of Law
124 Halsey Street - 5™ Floor

P.O. Box 45029

Newark, New Jersey 07101

»
For the Defendant:

Sarah Reznek, Esq.

Bingham McCutchen LLP
2020 K Street, NW
Washington, DC 20006-1806

XV. PAYMENT OF COURT COSTS

"15.1 All Court costs associated with this action and any other incidental costs or
expenses incurred in this action thereby shall be bomne by the Defendant. No costs shall be taxed

to the State. Further, no discretionary costs shall be taxed to the State.
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XVI. PENALTY FOR FAILURE TO COMPLY

16.1 The Attorney General, the Division or the Attorney ‘General’s designated

representative shall have the authority to enforce the provisions of this Consent Judgment or to -

seek sanctions for violations hereof or bqth.

16.2 The Parties agree that any future violations by Defendant of the injunctive

piovisions of this Consent Judgment shall constitute a second or succeeding violation pursuant to -

N.J.S.A. 56:8-13 and that Defendant may be liable for enhanced civil penalties.

IT IS ON THIS DAY OF ___ , 2010 SO ORDERED, ADJUDGED,
AND DECREED. '

HON. MARY C. JACOBSON, P.J. Ch.

JOINTLY APPROVED AND
SUBMITTED FOR ENTRY:

FOR THE PLAINTIFFS:
PAULAT. DOW"
ATTORNEY GENERAL OF NEW JERSEY

~Bya kk‘)ilQM Dated: 17/]“—{ ll-b
/ Alina Wells { !
" Deputy Attorney General

Consumer Fraud Prosecution Section

124 Halsey Street — 5™ Floor
P.O. Box 45029 ,
Newark, New Jersey 07101
Tel: (973) 648-3762
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- Dte:

FOR THE DANNON COMPANY, INC.

Bmgham Mé&Citichén LLP

2020 K Street, N:W. :
Washmgton, DC.. 20006 o

Tel: (202) 3736649 -
Fax: (202) 373-6427

Email: gary.gallant@bingham.com

NJ Bar No. 26871992

| I‘b’lo
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THE DANNON COMPANY INC.
100 Hillside Averiue .

‘White Plaitis, NY 10603

Phorie: 914-872-8400. -
Fax:f9’*1’f4'-8'7"261554

Tltle che Pres1dent and SecretaryI

Bmgham McCutc'{"en LLP

- National Counsel for THEDANNON COMPANY INC;.:- L

* Biigh dCutéh
, 2020K eet,_ '

* . Washington, DC 20006-1806
Phone: 202-373-6171
Fax 202-373-6001

Date: l’L\ W\ ‘“ e

Al73586972.1




EXHIBIT A

GOVERNMENT-ORDERED DISCLOSURE .
fon Dannon Company, Inc., letterhead]

[Insert Date]
[Addressee]
Dear Dannon Company, Inc:, Distributor, Reéséller, or Retailer:

| The Dannon Compény, Inc., (Dannon) recently reached a settlement with the
Attorneys General of thirty-nine states (State AGs) resolving an investigation into what the State
AGs believed to be unsubstantiated and/or deceptive and uniawﬁll claims concerning Dannon’s

Activia and DanActive products. . Although we dispute the views of the State AGs and deny any

wrongdoing, we have agreed to resolve the State AGs’ investigation.

Dannon will work with you to ensure the advertisements that you distribute are in
compliance with the Settlément Agreement. To comply with the Settlement Agreement reached
with the State-AGs, Dannon offers its assistance inA ensuring that the advertising or promotional
materials that you disseminate regarding Activia and DanActive products will be in compliance
with the terms of the Settlement Agreement, including claimé identified in the Consent -
Judgment. Such claims about Activia and DanActive products ihay only be made if théy are
true, adequately Substantia’ted and iotherwi@ péAl_'mitted By léw as Sféted in the“S.ettlen.lent

Agreement.

A copy of the settlement with the State AGs is attached. If you have any

questions, please call [insert name and telephone numbers of the responsible Dannon Company,

Inc. Attorney or Officer).

Sincerely,

The Dannon Company, Inc.
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