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SUPERIOR COURT OF NEW JERSEY
NEW JERSEY DEPARTMENT OF LAW DIVISION

ENVIRONMENTAL PROTECTION; THE
COMMISSIONER OF THE NEW JERSEY PASSAIC COUNTY
DEPARTMENT OF ENVIRONMENTAL
PROTECTION; and THE DOCKET NO.
ADMINISTRATOR OF THE NEW JERSEY
SPILL COMPENSATION FUND,

Plaintiffs, CIVIL ACTION

COMPLAINT AND JURY TRIAL
DEMAND

E.I. DUPONT DE NEMOURS &
COMPANY; THE CHEMOURS COMPANY;
THE CHEMOURS COMPANY FC, LLC;
AND “ABC CORPORATIONS” 1-10
(Names Fictitious),

Defendants.

Plaintiffs, the New Jersey Department of Environmental
Protection (“Department” or “NJDEP”), the Commissioner of the

Department of Environmental Protection (“Commissioner”), and the
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Administrator of the New Jersey Spill Compensation Fund
("Administrator”) (collectively the “Plaintiffs” or “the State”),
file this Complaint against the above-named defendants (the
“Defendants”), and allege as follows:

STATEMENT OF THE CASE

1. Plaintiffs bring this civil action against E.I. du Pont
de Nemours & Company (“DuPont”), as well as The Chemours Company
and The Chemours Company FC, LLC (together “Chemours”), pursuant
to the Spill Compensation and Control Act, N.J.S.A. 58:10-23.11 to
-23.24 (“Spill Act”); the Water Pollution Control Act, N.J.S.A.
58:10A-1 to -20 (“WPCA”); and the common law of New Jersey for
cleanup and removal costs and damages for injuries to natural
resources of this State that have been, or may be, injured as a
result of the discharge of hazardous substances and pollutants at
and from the Pompton Lakes Works facility (the “PLW Facility” or
“Facility”).

2. DuPont owned and operated the PLW Facility as a
manufacturing facility for almost a century, producing lead azide,
aluminum and bronze shelled blasting caps, metal wires, and
aluminum and copper shells at the site. Pompton Lake, the Ramapo
River, the Wanaque River and Acid Brook are all on or adjacent to
the property, which is also adjacent to the Ramapo Mountain State
Forest, as well as residential communities.

3. DuPont used a number of areas of the Facility for the

disposal of wvarious wastes generated Dby its manufacturing
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operations. DuPont’s historic operations and waste management
practices have resulted in the discharge and release of scores of
hazardous substances and pollutants, including volatile organic
compounds (“wocs”), such as trichloroethylene (NTCE"),
perchloroethylene (“PCE”), and metals, such as lead and mercury,
into the streams, rivers and lakes in the area of the Facility, as
well as the groundwater, soils, sediments, wetlands, and other
natural resources at and around the Facility. Specific natural
resources harmed by such contamination include, but are not limited
to: water, sediments and soils in Acid Brook and the surrounding
flood plain leading to Pompton Lake, the Acid Brook Delta, Pompton
Lake, soils at residential properties located along Acid Brook,
water and sediments in and floodplain soils adjacent to the
Wanaque, Ramapo, and Pompton Rivers, groundwater, air, and biota
(i.e., non-human living resources).

4., A plume of contaminated groundwater has migrated off-
site under a residential area, where private wells were widely
used for drinking water. This contamination has caused extensive
vapor intrusion issues, affecting hundreds of homes.

5. Although Defendants have addressed some historic
contamination, extensive contamination remains throughout the
site, and that contamination continues to harm the natural

resources of the State. The Facility and areas to which hazardous
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substances and pollutants have migrated are collectively referred
to as the “Contaminated Site.”

6. The State seeks costs and damages including, but not
limited to: the costs of restoring natural resources of the State
to their pre-discharge condition; the costs of replacing natural
resources; damages for the 1loss of use and value (including
existence value) of natural resources; the costs of assessing
natural resource injuries and damages; the unreimbursed costs of
investigation, oversight, and remediation; the costs of restoring,
repairing, or replacing real and personal property damaged or
destroyed by a discharge, including natural resources destroyed or
damaged by a discharge; any income lost from the time the property,
including a natural resource, was damaged to the time it is
restored, repaired, or replaced; any reduction in wvalue of the
property caused by the discharge by comparison to its value prior
thereto; loss of State and local government tax revenue due to
damage to real or personal property resulting from a discharge;
the economic benefits DuPont and Chemours accrued, including any
savings realized from avoided capital or noncapital costs for their
unpermitted discharges; punitive damages; litigation fees and
costs; and pre-judgment interest.

THE PARTIES

7. The Department 1is a principal department within the

Executive Branch of the State government. Under the leadership of
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the Commissioner, it is vested with the authority to conserve
natural resources, protect the environment, prevent pollution, and
protect the public health and safety. N.J.S.A. 13:1D-9; N.J.S.A.
58:10-23.11b; N.J.S.A. 58:10A-3.

8. The State 1s the trustee, for the benefit of its
citizens, of all natural resources within its jurisdiction. The
Department is wvested with the authority to protect this public
trust and to seek compensation for any injury to the natural
resources of this State. N.J.S.A. 58:10-23.1la. 1In addition, the

State may act in its parens patriae capacity to protect the State’s

“quasi-sovereign” interests, including its interest in the health
and well-being of its residents and the integrity of its natural
resources. The Department brings this case in its trustee, parens
patriae, and regulatory (police power) capacities, as well as in
its capacity as an owner of real property directly impacted by
contamination originating from the Facility.

9. Plaintiff Commissioner is the Commissioner of Plaintiff
NJDEP. N.J.S.A. 58:10-23.11b. and N.J.S.A. 58:10A-3. In this
capacity, the Commissioner is vested by law with various powers
and authority, including those conferred by the Department’s
enabling legislation, N.J.S.A. 13:1D-1 through -19.

10. Plaintiff Administrator is the chief executive officer
of the New Jersey Spill Compensation Fund (“the Spill Fund”).

N.J.S.A. 58:10-23.113. In that capacity, plaintiff Administrator

5



PAS-L-000936-19 03/26/2019 10:59:39 PM Pg 6 of 49 Trans ID: LCV2019539318

is authorized to approve and pay any cleanup and removal costs the
Department incurs, N.J.S.A. 58:10-23.11f.c & d, and to certify the
amount of any claim to be paid from the Spill Fund, N.J.S.A. 58:10-
23.1175.d.

11. Defendant DuPont is a corporation duly organized under
the laws of the State of Delaware, with its principal place of
business located at 974 Centre Road, Wilmington, Delaware 19805.

12. Defendant The Chemours Company 1s a corporation
organized and existing under the laws of the State of Delaware,
with its main place of business located at 1007 Market Street,
Wilmington, DE 19899. In 2015, DuPont spun off its performance
chemicals business to The Chemours Company, along with certain
environmental liabilities.

13. Defendant The Chemours Company FC, LLC is a limited
liability company duly organized under the laws of the State of
Delaware, with 1its principal place of business located at 1007
Market Street, PO Box 2047, Wilmington, Delaware 19899. The
Chemours Company FC, LLC is a subsidiary of The Chemours Company
that was formed in April 2014. On July 1, 2015, DuPont transferred
ownership of the PLW Facility to The Chemours Company FC, LLC.

14. Together, The Chemours Company and The Chemours Company
FC, LLC are hereinafter referred to as “Chemours.”

15. Defendants “ABC Corporations” 1-10, these names being

fictitious, are entities with identities that cannot be
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ascertained as of the filing of this Complaint, certain of which
are corporate successors to, predecessors of, or are otherwise
related to, the identified defendants in this matter, or which are
otherwise liable for the causes of action set forth herein.

AFFECTED NATURAL RESOURCES

16. The “natural resources” of this State are all land, fish,
shellfish, wildlife, biota, air, water, and other such resources
owned, managed, held in trust, or otherwise controlled by the
State. N.J.S.A. 58:10-23.11b.

17. The natural resources of this State include the “waters
of the State,” which include the ocean and its estuaries, all
springs, streams and bodies of surface or ground water, whether
natural or artificial, within the boundaries of this State or
subject to its jurisdiction. N.J.S.A. 58:10A-3(t).

18. New Jersey’s habitats and ecosystems—forests, lakes,
rivers, wetlands, agricultural lands, coastal estuaries,
pinelands, and grasslands—are some of the most threatened in the
nation. They are vulnerable to pollution, degradation, and
destruction from the discharge of hazardous substances and
pollutants.

19. Hazardous substances and pollutants have been found in
the surface water, groundwater, soils, sediments, wetlands, air,

and other natural resources at the Contaminated Site.
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20. These natural resources have intrinsic (i.e., inherent
existence) values. The current and future residents of New Jersey
have the right to a clean environment.

Surface Water

21. Surface waters are a critical ecological resource of New
Jersey. New Jersey’s surface water—which includes all water in
the State’s lakes, streams, and wetlands—is a primary source of
drinking water 1in the State. Nearly half of New Jersey’s
population obtains its drinking water from surface-water sources,
and approximately 850 million gallons of surface water per day is
used for that purpose.

22. Surface water in New Jersey 1is also used for other
commercial and industrial purposes, such as cooling water and
electrical generation, boating, fishing, and transportation of
goods and services.

23. The tourism and recreation industries, which are wvital
to the State’s economy, are dependent on clean water and beaches.

24. Surface waters also provide commercial, recreational,
aesthetic, and ecological wvalue, including by supporting aquatic
ecosystems, nearby communities, and the citizens of the State.

25. Surface water bodies located within, directly adjacent
to, or downstream of the PLW Facility include Acid Brook and Acid

Brook Delta, the Ramapo River, Pompton Lake, and the Wanaque River.
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All of these water bodies have been contaminated by discharges of
hazardous substances and pollutants at the PLW Facility.

26. Approximately 1.5 miles downstream of the Facility, the
Ramapo River converges with the Pompton River. The Pompton River
then flows into the Passaic River and into Newark Bay. A study
performed by Chemours’ consultant found mercury contamination in
the Pompton River.

27. Water and sediments contained within each of these water
bodies (including those bodies that are downriver and downwind of
the Facility) provide other natural resource values, including
biological and human uses.

28. Hazardous substances and pollutants from the Facility
have adversely impacted surface waters both on and off the
Facility.

Groundwater

29. Groundwater—that 1is, water that exists Dbeneath the
Earth’s surface—is an extremely important natural resource for the
people of New Jersey. More than half of New Jersey’s population
obtains drinking water from groundwater sources, and more than 900
million gallons of water per day are used for that purpose.

30. Private wells, which provide access to groundwater, were
widely used in the residential communities around the Facility.
Wells were used for drinking water, watering lawns, and filling

swimming pools, among other things.
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31. ©Not only does groundwater serve as a source of potable
water, it also serves as an integral part of the State's ecosystem.
Groundwater provides base flow to streams. It influences surface-
water quality, wetland ecological conditions, and the health of
the aquatic ecosystem.

32. Groundwater also provides cycling and nutrient movement
within and among the State’s bodies of water and wetlands, prevents
saltwater intrusion, provides ground stabilization, prevents
sinkholes, and helps to maintain critical water 1levels in
freshwater wetlands.

33. Groundwater and the other natural resources of the State
are unique resources that help sustain the State's economy.

34. Groundwater depths in the eastern part of the Facility
range from approximately three to 26 feet below ground surface.
Groundwater within the eastern area generally flows toward the
south. Groundwater flows through the Acid Brook wvalley and then
southeast from the southern area of the Facility, running beneath
residential areas, before discharging into Pompton Lake.

35. In the western part of the Facility, groundwater depths
range from approximately six to 19 feet below ground surface.
Groundwater in the western area generally flows toward the south
and the Wanague River.

36. Hazardous substances and pollutants from the Facility

have adversely impacted groundwater both on and off the Facility.
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Air

37. Air resources are vital to 1life. Pollution of air
resources can 1injure human health and welfare, flora and fauna,
and property and can unreasonably interfere with the enjoyment of
life and property in areas affected by such pollution. Air
deposition (i.e., deposits of air contaminants on the earth’s
surface) can also be a source of contamination to other types of
natural resources, including surface water, groundwater, sediments
and soils, wetlands, forests, and biota.

38. Upon information and belief, air pollution from historic
activities at the PLW have contaminated downwind natural
resources, including but not limited to the Ramapo Mountain State
Forest.

39. When subsurface air is contaminated with volatile
organic compounds (“VOCs”), the subsurface air (i.e., soil gas)
can become a source of contaminated air to the structures above,
causing vapor intrusion.

40. VOC contamination emanating from the PLW Facility has
contaminated the subsurface air underlying hundreds of homes to
the south-southeast of the PLW Facility, causing vapor intrusion
in these homes. These homes have required the installation of
vapor mitigation systems to address the indoor air pollution caused

by the volatilization of VOCs from subsurface air into the homes.
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Sediments and Soils

41. New Jersey’s land and aquatic resources are comprised of
unigque and complex ecosystems.

42. Sediments and soils are critical components of New
Jersey’s ecological resources.

43. Sediments and soils can sustain a wide diversity of
plants and animals that are essential in a healthy ecosystem.
They provide a living substrate for submerged and emergent flora
and support diverse invertebrate species, wading birds, and fish
and shellfish populations.

44. Sediments in the Acid Brook Delta and Pompton Lake have
been contaminated with at least mercury, copper, and lead from
discharges of hazardous substances and pollutants at the PLW
Facility.

45. Hazardous substances and pollutants discharged at the
PLW Facility have contaminated sediment and soils within the
Facility and adjacent areas with barium, copper, lead, mercury,
selenium, zinc, and organic contaminants such as perchloroethylene
("PCE”) and polycyclic aromatic hydrocarbons (“PAHs”), among other
contaminants.

46. Upon information and belief, sediments and soils that
were downwind of the Facility’s operations have also Dbeen
contaminated through air deposition of hazardous substances and

pollutants released from the PFW Facility.
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47. Hazardous substances and pollutants discharged at or
released from the Facility have adversely impacted sediments and
soils both on and off the Facility.

Wetlands

48. Wetlands are a critical component of New Jersey’s
ecological resources, which include land and aquatic resources
comprised of unigque and complex ecosystems.

49. New Jersey has approximately 730,000 acres of freshwater
wetlands and 250,000 acres of coastal wetlands.

50. Wetlands can sustain a wide diversity of plants and
animals that are essential in a healthy ecosystem.

51. Wetlands perform many additional functions, which
include the improvement of water quality, sediment trapping,
groundwater recharge, shoreline protections, and protecting land
from flooding and erosion.

52. Ramapo State Forest, which borders the northeast and
eastern portions of the Facility, contains deciduous wooded
wetlands.

53. Hazardous substances and pollutants discharged at or
released from the PLW Facility have adversely impacted wetlands
both on and off the Facility, including wetlands associated with
the Acid Brook, Acid Brook Delta, Pompton Lake, Ramapo River,

Wanaque River, and Pompton River.
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Forests

54. Forests are a critical component of New Jersey’s
ecological resources.

55. New Jersey’s forests produce clean water and air, absorb
runoff, provide recreation, and are home to thousands of species
of wildlife.

56. The Ramapo Mountain State Forest contains deciduous
forest and some deciduous wooded wetlands.

57. Upon information and belief, hazardous substances and
pollutants discharged at, or released from, the PLW Facility have
adversely impacted forests both on and off the Facility, including

the Ramapo Mountain State Forest.

Biota
58. Biota, including the flora and fauna of the State, are
critical ecological resources. New Jersey 1is home to more than

2,000 plant species, which include entire communities of rare flora
that cannot be found anywhere else in the world. Approximately 15
percent of the native plant species in New Jersey, however, are
now at risk of extinction, with a total of 331 wvascular plant
species listed as endangered and an additional 32 that have already
been extirpated.

59. New Jersey wildlife includes approximately 900 species,
including 90 mammal species, 79 reptile and amphibian species,

more than 400 fish species, and approximately 325 species of birds.
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Approximately 1.5 million shorebirds and as many as 80,000 raptors
make migratory stopovers in New Jersey each year.

60. At least 17 percent of New Jersey’s native vertebrate
species and 24 percent of its native invertebrate species are at
risk of extinction. Several threatened and endangered raptor
species have difficulty breeding because of the biocaccumulation of
toxic compounds.

61. New Jersey’s Dbiodiversity ©provides a wealth of
ecological, social, and economic goods and services that are an
integral part of the ecological infrastructure for all cultural
and economic activity in the State.

62. Contamination from the discharge of hazardous substances
and pollutants is one of the major causes of biodiversity loss.

63. Natural resource 1injuries to biota 1in New Jersey
negatively impact not only the individual species directly
involved, but the capacity of the injured ecosystems to regenerate
and sustain such life into the future.

64. Hazardous substances and pollutants discharged at or
released from the PLW Facility have adversely impacted biota both
on and off the Facility.

GENERAL ALLEGATIONS

65. DuPont owned and operated the PLW Facility as an

explosives manufacturing facility for 92 years, from 1902 to 1994.
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The Facility is still commonly referred to as “DuPont Pompton Lakes
Works” or “Chemours Pompton Lakes Works” site.

66. The Facility’s address 1is 2000 Cannonball Road in
Pompton Lakes. The Facility is located in Pompton Lakes Borough
and Wanaque Borough, both in Passaic County.

67. The PLW Facility encompasses approximately 600 acres and
is also designated and known as Block 100, Lots 3, 6, 7, and 9 in
Pompton Lakes Borough and Block 479, Lots 4, 4.1, and 5 in Wanaque
Borough.

68. Interstate 287 (“I-287"”) crosses the northern and
western portions of the Facility, and the Ramapo State Forest
borders the northeast and eastern portions. Areas known as Pompton
Lakes, Twin Lake Valley, and Haskell surround the Facility on the
southern and western edges, and support residential, industrial,
and commercial uses.

69. DuPont manufactured explosives and explosive products at
the PLW Facility for nearly a century. Manufactured products
included mercury fulminate and lead azide blasting caps, aluminum
and bronze shelled blasting caps, copper shells, metal wires,
fuses, smokeless powder, and other explosives. During World War
I, the Facility produced up to 1,500,000 blasting caps per day.
DuPont also operated a wire plating and drawing process, an
aluminum and copper shell drawing process, and a metal cladding

operation.
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70. Waste management practices at the Facility resulted in
significant contamination of surface water, groundwater, soils,
and sediments both on and off the Facility.

71. DuPont used a number of areas of the Facility for the
disposal of wvarious wastes generated by its explosives
manufacturing operations, including lead salts, mercury compounds,
explosive powders, chlorinated solvents, waste wire drawing
solution, and detonated off-specification blasting caps.

72. DuPont made decisions regarding disposal practices,
equipment selection, and equipment maintenance (or lack thereof)
at the Facility.

73. Based wupon information and belief, DuPont knew, or
should have known, that its practices and operations at the
Facility would likely contaminate the State’s natural resources.
Upon information and belief, these practices occurred with the
knowledge of senior level corporate officers and managers within
and throughout DuPont’s corporate structure, such as environmental
coordinators, department heads, vice presidents, presidents, and
members of corporate boards of directors.

Contamination by Area

74. DuPont’s operations at the Facility were historically
divided into three areas: the Eastern Manufacturing Area, the

Western Manufacturing Area, and the Northern Manufacturing Area.
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Western Manufacturing Area

75. The Western Manufacturing Area (“WMA”) is located in
the Wanaque River Valley. The WMA is located south of I-287
along the Wanaque River.

76. The Wanaque River Valley was formerly known as the Lake
Inez Valley (the removal of the Lake Inez Dam in 1984 drained the
lake), and it was alongside Lake Inez that DuPont’s explosives
manufacturing began in the area that would become part of the PLW
Facility.

77. DuPont began explosive manufacturing at the WMA in 1902.

78. In 1926, DuPont consolidated its operations in the
Eastern Manufacturing Area and ended its operations in the WMA.

79. Operational facilities in the WMA consisted of buildings
for manufacturing; storage areas, where magazines for explosive
materials and products were stored; and engineered tunnels for
conducting cladding operations. In the WMA, these structures were
located mainly along the banks and ridge slopes of the Wanaque
River.

80. Manufacturing and waste disposal practices at the
Facility led to spills and releases of hazardous substances and
pollutants into WMA soils and groundwater, as well as to surface
water and sediments in the Wanaque River and its floodplain.

8l. Examples of waste areas in the WMA include the shooting

ground (known as Area of Concern (“AOC”) 107), the old fuze works
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wire dump (AOC 192), old fuze works dump (AOC 194), old fuze
miscellaneous waste site (AOC 193), tar deposits area (AOC 198),
and the burning area (AOC 199).

82. The following contaminants have Dbeen identified in
natural resources 1in the WMA: antimony, arsenic, cadmium,
chromium, copper, lead, mercury, nickel, selenium, silver,
thallium, zinc, and PAHs.

Fastern Manufacturing Area

83. The Eastern Manufacturing Area (“EMA”) was formerly
referred to as the Acid Brook Valley. The EMA is located east of
the Wanaque River, south of I-287, west of Ringwood State Park,
and north of residential portions of Pompton Lakes Borough.

84. Operational facilities in the EMA were located in the
low-lying lands of the wvalley, consisting of manufacturing and
experimental laboratory buildings; storage areas, where magazines
for explosive materials and products were stored; and an engineered
tunnel for conducting cladding operations.

85. Waste management practices during the Facility’s
operation resulted in contamination of soil, groundwater, surface
water, and sediment both on and off the Facility, including but
not limited to the EMA, Acid Brook, Acid Brook Delta, Pompton Lake,
and the Pompton Lake floodplain.

86. The following contaminants have been identified in

natural resources in the EMA: arsenic, antimony, barium, cadmium,
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chromium, cobalt, copper, lead, manganese, mercury, nickel,
selenium, silver, thallium, cyanide, PCE, PAHs, and bis(2-
ethylhexyl)phthalate.

87. The following manufacturing and chemical storage areas

in the EMA were sources of hazardous substances and pollutants:

a. Mercury fulminate plant, storage building and fume
lines;

b. Experimental lead azide laboratory;

C. Black powder mill;

d. Cap test area;

e. Storage tanks for materials such as mercury fulminate,

lead azide, and other chemicals used in manufacturing

processes;
f. Gasoline underground storage tanks;

g. Powder dry-house impoundment;

h. Platforms for wvarious manufacturing processes such as

mercury fulminate killing; and

i. Engineered tunnels for cladding operations.

88. These locations were sources of contamination to
surrounding and underlying sediments and soils, groundwater, and
surface water resources.

89. Detection of materials known to have been used as
constituents in the historic manufacturing operations at EMA (for

example, mercury and lead used to manufacture mercury fulminate

20
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and lead azide) confirm that these materials were released as a
result of the Facility’s operations. These detected materials
include metals—such as 1lead, mercury, and copper, as well as
chlorinated organic compounds-which have been detected in EMA soil
and in groundwater in the immediate vicinity of the Facility’s
historic operations.

90. 1In general, a multitude of waste products were disposed
on-site. Wastes disposed of on-site included, but were not limited
to, lead salts, mercury compounds, explosive powders, chlorinated
solvents, waste wire drawing solutions, metal scrap, and detonated
blasting caps. These wastes were handled in a variety of ways.
Powder-contaminated material was burned on-site. Chemical wastes

were disposed of in unlined waste lagoons, ponds, and waste storage

tanks. Sludge was piled on unlined surfaces, next to lagoons and
ponds. Scrap metal and other solid wastes were disposed of in
dumps. Off-specification blasting caps were disposed of by

detonation underwater in a lagoon known as the “Shooting Pond.”
91. Examples of former waste management areas at the
Facility that are sources of hazardous substances and pollutants
include: the lead recycling area, burning grounds and pits, unlined
lagoons, burned wire and scrap metal dumps, the canister disposal
area, and the Shooting Pond.
92. The Shooting Pond was created by excavating into

bedrock. Bedrock in this area is fractured and is a recharge area
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for aquifers in the valley, and repeated underwater explosions may
have  further fractured the Dbedrock. For decades, DuPont
detonated about 100 defective blasting caps in the pond every 10
minutes, five days a week.

93. Groundwater in the wvicinity of the Shooting Pond is
contaminated with various metals and VOCs, including lead, copper,
selenium, 1,1,1-trichloroethane (“TCA"), trichloroethylene
("TCE”), and PCE. Contaminants most likely entered the groundwater
as a result of percolation from the Shooting Pond and splash water
generated during detonation.

94. Samples of the Shooting Pond water in 1979 and 1981
detected aniline (500 parts per billion (“ppb”)), chlorinated
hydrocarbons (149 ppb), arsenic (95 ppb), selenium (600 ppb),
chromium (4,000 ppb), lead (8,000 ppb), and methylene chloride
(127 ppb) .

95. Similarly, waters of the State were contaminated when
waste solvents, including TCE and PCE, were dumped with wastewater
into four unlined lagoons on the edge of the Facility.
Contaminants migrated from the unlined lagoons into the underlying
groundwater.

96. In addition, wastewater containing lead nitrate was
dumped into one of two unlined salt ponds prior to 1972; the other
received wastewater containing sodium hydroxide, lead nitrate, and

dinitro-o-cresol prior to 1976. The entire area was filled and

22



PAS-L-000936-19 03/26/2019 10:59:39 PM Pg 23 of 49 Trans ID: LCV2019539318

paved over in 1978. Elevated levels of lead have been detected in
groundwater in this area.

97. The scrap metal dump was another source of
contamination. The dump received construction debris, burned iron
wire, scrap metal, and old equipment prior to 1950. As a result,
groundwater in the area became contaminated with lead and PCE.

98. The outdoor storage area also has been a source of
contamination to the site soils. The storage area consisted of an
asphalt pad with maximum capacity of 204 drums and five 20-cubic
yvard containers of solid waste—primarily lead-contaminated sand,
gravel, and debris from the Shooting Pond area. There was no
containment system, and stormwater runoff from the outdoor storage
area flowed over land to 1local surface depressions during
operations, where it seeped into the soil.

Northern Manufacturing Area

99. The Northern Manufacturing Area (“NMA”) is located north
of I-287 along the Wanaque River.

100. Hazardous substances and pollutants discharged at or
released from the Facility, including arsenic, lead, and mercury,
have adversely impacted natural resources in the NMA.

Incomplete Cleanup Efforts to Date

101. The State has attempted for decades to get DuPont and,

in recent years, Chemours to delineate the extent of contamination
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and remediate the contamination. To date, those efforts have not
yielded adequate results.

102. On April 29, 1983, the Department issued a letter
requiring DuPont to assess the impact of waste disposal areas on
the groundwater at the Facility.

103. DuPont submitted a “Ground Water Assessment Report” to
the Department on July 19, 1984. That report revealed extensive
contamination of the groundwater at the Facility by hazardous
substances and pollutants including 1lead, selenium, and VOCs,
including PCE. The most severe contamination was found in the
southern portion of the Facility near the four unlined waste
lagoons.

104. After reviewing the 1984 report, NJDEP required DuPont
to further investigate the extent of groundwater contamination in
this part of the Facility.

105. Further investigation revealed that groundwater was
contaminated with TCE, PCE, 1,1,1-TCA, 1,1-dichloroethylene,
trans-1,2-dichloroethylene, lead, selenium, and mercury.

106. The investigation also found that a plume of
contaminated groundwater had migrated off the Facility boundaries
to the southeast, contaminating private and municipal wells.

107. In September 1988, DuPont and the State entered an
Administrative Consent Order (“ACO”) requiring DuPont to conduct

a remedial investigation and feasibility study of remedial action
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alternatives addressing “all contamination at/or emanating from
the Site.”

108. The 1988 State ACO required site-wide corrective action
and off-site corrective action, addressing solid wastes and
contaminated groundwater.

109. On July 5, 1990, the Department issued to DuPont a
portion of a permit for the operation of a Resource Conservation
and Recovery Act (“RCRA”) Treatment, Storage, and Disposal
Facility. Under federal law, the State lacked authority to issue
the provisions of the permit that pertained to the Hazardous and
Solid Waste Amendments of 1984 (“HSWA”), because only the federal
U.S. Environmental Protection Agency (“EPA”) may issue such permit
provisions. The permit would not become operational until both
the RCRA and HSWA portions were issued. On August 24, 1992, the
EPA (Region II) issued the HSWA portion of the RCRA permit. On
that date, therefore, the RCRA permit became operational.

110. In 2005, the Department, the Administrator, and DuPont
entered into a Compensatory Restoration Administrative Consent
Order (“CRACO”). The CRACO is not a bar to the claims asserted in
this Complaint for reasons including, but not limited to, the
following: DuPont has failed to comply with the CRACO, concealed
the nature and extent of contamination at its facilities, has
attempted to provide contaminated property to fulfill its

obligations, and additional injuries have been incurred since the
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CRACO became effective (e.g., new discharges, injuries caused by
the remedy) .

111. Then in 2015, when DuPont transferred the PLW Facility
to Chemours, the Department, DuPont, and Chemours entered into an
Administrative Consent Order Amendment pursuant to the Industrial
Site Recovery Act, N.J.S.A. 13:1K-6 et seq., and Spill Act, setting
forth various funding, remedial, and permitting requirements.

112. Over the course of decades of investigations, over 200
solid waste management units and areas of concern have been
identified at or in the vicinity of the PLW Facility.

113. Today, 31 years after the original 1988 State ACO was
signed, the Facility and surrounding natural resources remain
heavily contaminated. The full nature and extent of the
contamination, and the injuries caused by that contamination,
remain unknown.

114. Although Defendants have addressed some historic
contamination, extensive contamination remains throughout the
Contaminated Site, and that contamination continues to harm the
natural resources of the State.

First Count

(Spill Act)
115. Plaintiffs repeat each allegation of Paragraphs 1

through 114 above as though fully set forth in its entirety herein.
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116. DuPont and Chemours are each a “person” within the
meaning of N.J.S.A. 58:10-23.11b.

117. The discharge of hazardous substances 1is prohibited.
N.J.S.A. 58:10-23.11c.

118. Except as otherwise ©provided in N.J.S.A. 58:10-
23.11g.12, which is not applicable here, any person who discharges
a hazardous substance, or 1is 1n any way responsible for any
hazardous substance, shall be 1liable, Jjointly and severally,
without regard to fault, for all cleanup and removal costs no
matter by whom incurred. N.J.S.A. 58:10-23.11lg. (c).

119. The Department and Administrator have incurred, and will
continue to incur, costs and damages, including lost use and value,
costs of restoration and replacement for natural resources of this
State that have been, or may be, injured as a result of discharges
at the PLW Facility, and assessment costs.

120. The costs and damages the Department and Administrator
have incurred, and will incur, associated with discharges at the
PLW Facility, are “cleanup and removal costs” within the meaning
of N.J.S.A. 58:10-23.11Db.

121. DuPont and Chemours, as dischargers of hazardous
substances at the PLW Facility, are liable, jointly and severally,
without regard to fault, for all cleanup and removal costs and
direct and indirect damages, including lost use and value, costs

of restoration and replacement, and assessment costs, the
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Department and Administrator have incurred, and will incur, to
assess, mitigate, restore, or replace any natural resource of this
State that has been, or may be, injured as a result of the discharge
of hazardous substances at the PLW Facility. N.J.S.A. 58:10-
23.11g(c) (1) .

122. DuPont and Chemours, as owners of the PLW Facility at
the time hazardous substances were discharged there, also are
persons 1n any way responsible, and are liable, Jjointly and
severally, without regard to fault, for all cleanup and removal
costs and direct and indirect damages, including lost use and
value, costs of restoration and replacement, and assessment costs
the Department and Administrator have incurred, and will incur, to
assess, mitigate, restore, or replace any natural resource of this
State that has been, or may be, injured as a result of the discharge
of hazardous substances at the PLW Facility. N.J.S.A. 58:10-
23.11g(c) (1) .

123. Chemours, as the knowing purchaser of contaminated
property, the PLW Facility, at which hazardous substances were
previously discharged, 1is also a person in any way responsible,
and is liable, without regard to fault, for all cleanup and removal
costs and direct and indirect damages, including lost use and
value, costs of restoration and replacement, and assessment costs,
that the Department and Administrator have incurred, and will

incur, to assess, mitigate, restore or replace, any natural
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resource of this State that has been, or may be, injured as a
result of the discharge of hazardous substances at the PLW
Facility. N.J.S.A. 58:10-23.11g(c) (3).

124. Pursuant to N.J.S.A. 58:10-23.11u(a) (1) (a) and N.J.S.A.
58:10-23.11u(b), the Department may bring an action in the Superior
Court for injunctive relief, N.J.S.A. 58:10-23.11u(b) (1); for its
unreimbursed investigation, cleanup and removal costs, including
the reasonable costs of preparing and successfully litigating the
action, N.J.S.A. 58:10-23.11u(b) (2); for the cost of restoring,
repairing, or replacing real or personal property damaged or
destroyed by a discharge, any income lost from the time the
property 1is damaged to the time it 1is restored, repaired or
replaced, and any reduction in value of the property caused by the
discharge by comparison to its value prior thereto, N.J.S.A. 58:10-
23.11u(b) (3); for natural resource restoration and replacement
costs, N.J.S.A. 58:10-23.11u(b) (4); and for any other unreimbursed
costs or damages the Department incurs under the Spill Act,
N.J.S.A. 58:10-23.11u(b) (5).

125. Pursuant to N.J.S.A. 58:10-23.11g(a) and (b), DuPont
and Chemours are also liable for lost income due to damage to real
or personal property, including natural resources destroyed or
damaged by a discharge, and loss of State and local government tax
revenue due to damage to real or personal property proximately

resulting from a discharge.
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126. As a direct or indirect result of such wviolations,
Plaintiffs NJDEP and Administrator have incurred, are incurring,
and will continue to incur substantial costs including costs
relating to:

a. the investigation, cleanup, and removal of discharged

hazardous substances;

b. the restoration of natural resources contaminated by

discharges of hazardous substances at the Site; and

C. the compensation of the citizens of New Jersey for the

lost interim value and benefits of natural resources
contaminated by discharges of hazardous substances at
the Site.

127. The costs Plaintiffs NJDEP and the Administrator have
incurred, and will incur, are "cleanup and removal costs" within
the meaning of N.J.S.A. 58:10-23.11b.

128. Pursuant to N.J.S.A. 58:10-23.11g, the Administrator is
authorized to bring an action in the Superior Court for any
unreimbursed costs or damages paid from the Spill Fund.

Prayer for Relief

WHEREFORE, the Department and Administrator request that this
Court enter judgment against Defendants as follows:

a. Ordering each Defendant to reimburse the Department and

Administrator, jointly and severally, without regard to

fault, for all cleanup and removal costs and direct and
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indirect damages they have incurred, including lost use
and value, costs of restoration and replacement for any
natural resource of this State injured as a result of
the discharge of hazardous substances at the PLW
Facility, with applicable interest, and assessment
costs;

b. Finding each Defendant liable, jointly and severally,
without regard to fault, for all future cleanup and
removal costs and direct and indirect damages, including
lost use and value, costs of restoration and replacement
for any natural resource of this State injured as a
result of the discharge of hazardous substances at the
PLW Facility, with applicable interest, and assessment
costs;

C. Compelling each Defendant, jointly and severally,
without regard to fault, to perform any further cleanup
of the Contaminated Site in conformance with the Site
Remediation Reform Act, N.J.S.A. 58:10C-1 to -29, and
all other applicable laws and regulations;

d. Compelling each Defendant, jointly and severally,
without regard to fault, to fund the Department’s
performance of an assessment of any natural resource
that has been, or may be, injured as a result of the

discharge of hazardous substances at the PLW Facility,
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and compelling each Defendant to compensate the citizens
of New Jersey for the costs of restoration and
replacement, including lost use and value of any injured
natural resource;

e. Ordering the Defendants to pay for all compensatory
damages for the 1lost interim wvalue of the natural
resources at and around the Facility as a result of the
contamination of such natural resources by hazardous
substances;

f. Finding each Defendant liable, jointly and severally,
without regard to fault, for the cost of restoring,
repairing, or replacing real or ©personal property
damaged or destroyed by a discharge, any income lost
from the time the property is damaged to the time it is
restored, repaired or replaced, and any reduction in
value of the property caused by the discharge by
comparison to its value prior thereto;

g. Finding each Defendant liable, jointly and severally,
without regard to fault, for lost income due to damage
to real or ©personal ©property, including natural
resources destroyed or damaged by a discharge, and loss
of State and local government tax revenue due to damage
to real or personal property proximately resulting from

a discharge;
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h. Awarding the Department and Administrator their costs
and fees in this action pursuant to N.J.S.A. 58:10-
23.11u(b) (2); and

i. Awarding the Department and Administrator interest and
such other relief as this Court deems appropriate.

Second Count

(Water Pollution Control Act)

129. Plaintiffs repeat each allegation of Paragraphs 1
through 128 above as though fully set forth in its entirety herein.

130. DuPont and Chemours are each a “person” within the
meaning of N.J.S.A. 58:10A-3.

131. Except as otherwise exempted pursuant to N.J.S.A.
58:10A-6(d) and (p), which are not applicable here, it is unlawful
for any person to discharge any pollutant except to the extent the
discharge conforms with a wvalid New Jersey Pollutant Discharge
Elimination System permit issued by the Commissioner pursuant to
the WPCA, or pursuant to a wvalid National Pollutant Discharge
Elimination System permit issued pursuant to the federal Water
Pollution Control Act, 33 U.S.C. §§ 1251 - 1387. N.J.S.A. 58:10A-
6(a).

132. The unauthorized discharge of pollutants is a violation
of the WPCA for which any person who is the discharger is strictly

liable, without regard to fault. N.J.S.A. 58:10A-6(a).
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133. The Department has incurred, and will continue to incur,
costs as a result of the discharge of pollutants at the PLW
Facility.

134. The Department also has incurred, and will continue to
incur, costs and damages, including the costs of investigation to
establish a violation at the PLW Facility, costs in removing,
correcting or terminating the adverse effects upon water quality
or public health due to violations at the PLW Facility, and
compensatory damages and any other actual damages for any natural
resource of this State that has been, or may be, lost or destroyed
as a result of the discharge of pollutants at the PLW Facility.

135. The costs and damages the Department has incurred, and
will incur, for the PLW Facility are recoverable by the
Commissioner within the meaning of N.J.S.A. 58:10A-10(c) (2)-(4).

136. DuPont discharged pollutants at the PLW Facility, which
discharges were neither permitted pursuant to N.J.S.A. 58:10A-
6(a), nor exempted pursuant to N.J.S.A. 58:10A-6(d) or N.J.S.A.
58:10A-6(p), and is liable, without regard to fault, for all costs
and damages, including compensatory damages and any other actual
damages for any natural resource of this State that has been, or
may be, lost or destroyed as a result of the discharge of
pollutants at the PLW Facility.

137. Chemours discharged pollutants at the PLW Facility,

which discharges were neither permitted pursuant to N.J.S.A.
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58:10A-6(a), nor exempted pursuant to N.J.S.A. 58:10A-6(d) or
N.J.S.A. 58:10A-6(p), and is liable, without regard to fault, for
all costs and damages, including compensatory damages and any other
actual damages for any natural resource of this State that has
been, or may be, lost or destroyed as a result of the discharge of
pollutants at the PLW Facility.

138. Pursuant to N.J.S.A. 58:10A-10(c),the Commissioner may
bring an action in the Superior Court for injunctive relief,
N.J.S.A. 58:10A-10(c) (1); for the costs of any investigation,
inspection, or monitoring survey which led to establishment of the
violation, including the costs of preparing and litigating the
case, N.J.S.A. 58:10A-10(c) (2); any cost incurred by the State in
removing, correcting, or terminating the adverse effects upon
water quality resulting from any unauthorized discharge of
pollutants for which action under this subsection may have been
brought, N.J.S.A. 58:10A-10(c) (3); compensatory damages and any
other actual damages for any natural resource of this State that
has been, or may be, lost or destroyed as a result of the
unauthorized discharge of pollutants, N.J.S.A. 58:10A-10(c) (4);
and the actual amount of any economic benefits accruing to the
violator from any violation, including savings realized from
avoided capital or noncapital costs resulting from the violation,
the return earned or that may be earned on the amount of avoided

costs, any benefits accruing as a result of a competitive market
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advantage enjoyed by reason of the violation, or any other benefit

resulting from the violation, N.J.S.A. 58:10A-10(c) (5).

Prayer for Relief

WHEREFORE, the Commissioner requests that this Court enter

judgment against Defendants as follows:

a.

Permanently enjoining DuPont and Chemours, requiring
them to remove, correct, or terminate the adverse
effects on water quality resulting from any unauthorized
discharge of pollutants at or from the PLW Facility;
Ordering DuPont and Chemours, without regard to fault,
to pay for the costs for any investigation, inspection,
or monitoring survey, leading to establishment of the
violation, including the —costs of preparing and
litigating the case;

Finding DuPont and Chemours liable, without regard to
fault, for all costs for removing, correcting, or
terminating the adverse effects upon water quality
resulting from any unauthorized discharge of pollutants
at the PLW Facility;

Finding DuPont and Chemours 1liable, without regard to
fault, for all compensatory damages and other actual
damages for any natural resource of the State that has

been, or may be, injured, lost, or destroyed as a result
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of the unauthorized discharge of pollutants at the PLW
Facility;

f. Finding DuPont and Chemours 1liable, without regard to
fault, for the amount of any economic benefits they have
accrued, including any savings realized from avoided
capital or noncapital costs, the return they have earned
of the amount of avoided costs, and benefits each
Defendant has enjoyed as a result of a competitive market
advantage, or any other benefit they have received as a
result of having violated the WPCA;

g. Awarding the Commissioner her costs and fees in this
action pursuant to N.J.S.A. 58:10A-49.1(c) (2); and

h. Awarding the Commissioner interest and such other relief
as the Court deems appropriate.

Third Count

(Public Nuisance)
139. Plaintiffs repeat each allegation of Paragraphs 1
through 138 above as though fully set forth in its entirety herein.
140. Groundwater, surface water, sediments, wetlands, soils
and biota are natural resources of the State held in trust by the
State.
141. The wuse, enjoyment, and existence of uncontaminated

natural resources is a right common to the general public.
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142. The contamination of the groundwater, surface water,
sediment, wetlands, soils, and biota at and around the PLW Facility
constitutes a physical invasion of the State’s natural resources,
and upon information and belief, the State’s real property in the
vicinity of the Facility, and an unreasonable and substantial
interference, both actual and potential, with (1) the exercise of
the public’s common right to these natural resources; (2) the
State’s special property and statutory status and obligations
regarding the natural resources of the State; (3) the State’s
ability, through the Department, to protect, conserve and manage
the natural resources of the State, which are by law precious and
invaluable public resources held by the State in trust for the
benefit of the public; and (4) the rights of the people of the
State to enjoy their natural resources free from interference by
pollution and contamination.

143. As the owner of the Ramapo Mountain State Forest in the
vicinity of the PLW Facility, which, upon information and belief,
has become contaminated by the PLW Facility, Plaintiff Department
has suffered a special injury different from that common to the
general public.

144. As long as these natural resources at and around the PLW
Facility remain contaminated due to DuPont and Chemours’ conduct,

the public nuisance continues.
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145. Until these natural resources are restored to their pre-
injury quality, DuPont and Chemours are liable for the creation,
and continued maintenance, of a public nuisance in contravention
of the public’s common right to clean natural resources.

146. The acts of Defendants as set forth above were willful
and wanton.

Prayer for Relief

WHEREFORE, Plaintiffs request that this Court enter judgment

against Defendants as follows:

a. Ordering DuPont and Chemours to reimburse the Department
and Administrator for their costs of abatement, without
regard to fault, including but not limited to all costs
to investigate, clean up, restore, treat, monitor, and
otherwise respond to contamination of the State’s
natural resources so that such natural resources are
restored to their original condition;

b. Compelling DuPont and Chemours to abate the nuisance by
investigating, cleaning up, restoring, treating,
monitoring, and otherwise responding to contamination in
the State’s natural resources so that such natural
resources are restored to their original condition;

c. Compelling DuPont and Chemours to pay special damages to
the Plaintiffs, funding the Department’s performance of

any further assessment and compensatory restoration of
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147.

any natural resource that has been, or may be, injured
as a result of the discharge of hazardous substances and
pollutants at the PLW Facility, and compelling each
Defendant to compensate the citizens of New Jersey for
the costs of restoration and replacement, including lost
use and value of any injured natural resource;

Awarding Plaintiffs punitive damages in an amount to be
determined by the Court;

Awarding Plaintiffs costs and fees in this action,
including attorneys’ fees, incurred in prosecuting this
action, together with prejudgment interest, to the full
extent permitted by law;

Awarding Plaintiffs such other relief as this Court
deems proper.

Fourth Count

(Trespass)

Plaintiffs repeat each allegation of Paragraphs 1

through 146 above as though fully set forth in its entirety herein.

148.

and biota

State for

State for

149.

Groundwater, surface water, sediment, wetlands, soils,
are natural resources of the State held in trust by the
the benefit of the public. Groundwater is owned by the
the benefit of its citizens.

The State brings this claim in both its public trustee

and parens patriae capacities.
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150. As the trustee over the State’s natural resources, the
State has a duty to protect and restore all natural resources of
the State and protect the health and comfort of its inhabitants.

151. In its parens patriae capacity, the State may protect

its “quasi-sovereign” interests, including the State’s interest in
the well-being of its populace, as well as the populace’s interest
in the integrity of the State’s natural resources. Accordingly,
the State is bringing this action for the invasion of a substantial
number of 1its residents’ possessory interests 1in the State’s
natural resources. Waters, sediments, and biota that have been
affected by Defendants’ contamination are mobile, moving to and
inhabiting areas far from the immediate area of the 1initial
contamination.

152. Additionally, the State is the owner of lands, including
the Ramapo Mountain State Forest, in the vicinity of the PLW
Facility.

153. The hazardous substances and pollutants in the
groundwater, surface water, sediment, wetlands, soils, and biota
at and around the PLW Facility, including, upon information and
belief, on State-owned lands, constitute a physical invasion of
property without permission or license.

154. DuPont and Chemours are 1liable for trespass, and
continued trespass, because the hazardous substances and

pollutants in the groundwater, surface water, sediment, wetlands,
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soils, and biota at and around the PLW Facility, as well as
contamination previously removed from the PLW Facility, resulted
from discharges of hazardous substances and pollutants at the
Facility.

155. As long as the natural resources remain contaminated due
to DuPont’s and Chemours’s conduct, the trespass continues.

156. The acts of Defendants as set forth above were willful
and wanton.

Prayer for Relief

WHEREFORE, Plaintiffs request that this Court enter judgment

against DuPont and Chemours as follows:

a. Finding DuPont and Chemours 1liable, jointly and
severally, for all costs to investigate, clean up,
restore, treat, monitor, and otherwise respond to
contamination of the State’s natural resources so that
such natural resources are restored to their original
condition, and for all damages to compensate the
citizens of New Jersey for the lost use and value of
their natural resources during all times of injury
caused by hazardous substances and pollutants, and for
such orders as may be necessary to provide full relief

to address risks to the State, including the costs of:
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i. Past and future testing of natural resources
likely to have been contaminated by hazardous
substances or pollutants;

ii. Past and future treatment of all natural
resources containing detectable levels of
hazardous substances or pollutants restored to
non-detectable levels; and

iii. Past and future monitoring of the State’s
natural resources to detect the presence of
hazardous substances or pollutants, and
restoration of such natural resources to their
pre-discharge condition;

b. Ordering DuPont and Chemours to pay all costs related to
the investigation, cleanup, restoration, treatment, and
monitoring of contamination of the State’s natural
resources;

c. Ordering Defendants to pay all damages in an amount at
least equal to the full cost of restoring the State’s
natural resources to their original condition prior to
the contamination;

d. Ordering Defendants to pay all compensatory damages for
the lost wvalue (including lost wuse) of the State’s
natural resources as a result of the contamination of

such natural resources;
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e. Ordering Defendants to pay all other damages sustained

by Plaintiffs in their public trustee, parens patriae,

and regulatory capacities as a direct and proximate
result of the Defendants’ acts and omissions alleged
herein;

f. Entering an order against the Defendants for all
appropriate injunctive relief to abate or mitigate the
contamination that Defendants caused;

g. Awarding Plaintiffs punitive damages in an amount to be
determined by the Court;

h. Awarding Plaintiffs costs and fees 1in this action,
including attorneys’ fees, incurred in prosecuting this
action, together with prejudgment interest, to the full
extent permitted by law; and

i. Awarding Plaintiffs such other relief as this Court
deems appropriate.

Fifth Count

(Negligence)
157. Plaintiffs repeat each allegation of Paragraphs 1
through 156 above as though fully set forth in its entirety herein.
158. DuPont and Chemours had a duty to Plaintiffs to ensure
that hazardous substances and pollutants were not discharged at
the PLW Facility and did not injure groundwater, surface water,

sediment, wetlands, soils, and biota at and around the site.
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159. DuPont and Chemours breached these duties.

160. As a direct and proximate result of DuPont’s and
Chemours’ discharges of hazardous substances and pollutants at the
PLW Facility, groundwater, surface water, sediment, wetlands,
soils, and biota at and around the site have been injured. DuPont
and Chemours are Jjointly and severally liable for such injuries
and the consequential damages.

161. As a further direct and proximate result of DuPont’s and
Chemours’ discharge of hazardous substances and pollutants at the
PLW Facility, the Department and Administrator have incurred, are
incurring, and will continue to incur investigation, cleanup and
removal, treatment, monitoring and restoration costs